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PREFACE  TO  THE  FOURTH  EDITION 

THE  pizrpose  of  this  work  is  to  furnish  the  busy  lawyer 
prOim.pt  answers  to  the  many  perplexing  questions  arising 
in  civil  jury  trials  on  which  authorities  are  needed  without 
delay,  \mt>  may  not  be  easily  found.  While  it  is  obviously  im- 
possible to  present,  within  the  limits  of  a  single  volume  like  this, 
an  exhaustive,  list  of  authorities  on  the  practice  law  of  all  the 
many  jurisdictions  of  this  country,  since  to  do  this  for  even  a 
single  jurisdiction  might,  in  some  instances,  require  more  space 
than  this,  the  great  practical  value  of  this  less  pretentious  handy 
book  for  daily  use  by  busy  lawyers  is  sufficiently  demonstrated 
by  the  remarkable  favor  with  which  preceding  editions  of  this 
work  have  been  received.  That  value  is  now  much  increased  in 
this  fourth  edition  by  bringing  the  work  down  to  date  and 
including  new  developments  in  the  law. 

A  glance  at  the  table  of  contents  will  convince  one  that  a 
great  mass  of  useful  information  has  been  brought  together; 
while  a  further  glance  at  the  contents  of  such  chapters  as  XVI. 
and  XX.  will  strengthen  the  conviction  and  make  it  very  clear 
that  the  book  does  not  deal  wholly  with  general  rules,  but,  in  a 
multitude  of  instances,  gives  specific  answers  by  the  courts  to 
the  particular  questions  involved. 

Many  notes  in  the  Lawyers  Eeports  Annotated  and  other 
works  were  cited  in  previous  editions,  but  since  the  last  of  the 
previous  editions,  the  notes  in  that  series  of  reports  and  also 
those  in  the  American  Law  Eeports  have  covered  an  increasing- 
ly wide  range  of  practice  questions,  and  reference  to  these  is 
now  available.  The  lawyer,  therefore,  who  wishes  to  pursue 
any  of  these  questions  beyond  what  this  book  gives  him,  can 
find  in  such  annotation  the  authorities,  from  all  jurisdictions, 
with  exhaustive  discussion  thereon. 

No  lawyer  will  need  to  be  told  that  his  local  statutes  must 
always  be  his  ultimate  authority  on  practice  questions,  and  that 
it  would  be  manifestly  impossible  to  incorporate  all  state  and 

Federal  enactments  on  such  questions  within  the  limits  of  a 
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handy  reference  volume  like  this;  but  great  pains  have  been 
take^  to  insure  itiiei  eorrepti^ess  of  allthe.Btatutofj^ef^i^c^aces 

contained  herein^ '         '      ^     ^     *  »*  '    .    .^.i.  .   l 

It  is  believed  that  no  further  vsrord  is  necessary  in  introduc- 
ing to  the  profession  a  book  with  which  most  of  its  mtonbet^  4r* 
already  familiar.    This  fourth  edition  6i  the  Work  is  publisoed 
in  the  confidence  that  an  examination  thisreaf  will  be 'convincing 
that,  in  the  revision^  an  already  valuable  work  has  been  made 
more  valuable,  ......  i 

June,  1922, 
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PREFACE  TO  THE  FIRST  EDITION 

WHILE  the  merits  of  every  case  may  be  a  fair  field  for  the  contest 
of  opposing  opinion,  the  main  rules  of  practice  according  to 
which  that  contest  is  to  be  carried  on  ought  to  be  well  under- 
stood and  applied  with  as  little  difference  of  opinion  as  may  be.  The  chief 
burden  under  which  the  business  of  the  profession  and  the  labors  of  the 
bench  now  suffer  is  the  great  number  of  mistrials,  and  consequent  new 
trials,  which  result  from  the  imperfect  manner  in  which  these  rules  are 
understood  and  applied. 

In  these  pages,  which  are  the  outgrowth  of  briefs  I  have  had  occasion 
to  prepare  in  practice,  I  have  endeavored  to  state  fairly  the  rules  of 
forensic  contest,  on  points  that  are  frequently  so  disputed  as  to  make  it 
desirable  to  be  prepared  to  cite  authority  at  the  trial. 

I  mention,  however,  only  a  small  proportion  o5  the  authorities  examined, 
believing  that  for  the  purpose  of  a  brief  a  few  well  chosen  are  more  useful 
than  a  mass.  On  questions  of  chief  importance  I  have,  however,  given  one 
or  more  recent  authorities  from  each  of  a  number  of  states. 

Space  has  not  allowed  a  full  statement  of  the  statutes  and  rules  of  court 
of  other  jurisdictions  than  New  York;  but  I  trust  that  I  have  indicated 
the  existence  of  such  statutes  in  such  a  way  that  the  intelligent  practitioner 
in  any  jurisdiction  cannot  be  misled. 

In  making  up  a  list  of  Useful  Authorities  on  Evidence  (Division  XV.), 
I  have  not  confined  myself  to  stating  what  I  deem  to  be  settled  law,  deem- 
ing it  there  more  useful  to  index  concisely  the  best  authorities,  including 
some  debatable  points,  rather  than  to  take  space  to  state  each  rule  at 
length. 

In  these  days  more  good  verdicts  are  set  aside,  or  hopes  of  verdict  frus- 
trated, by  errors  in  regard  to  whether  the  case  should  go  to  the  jury  or 
not,  than  from  any  other  cause.  On  the  subject  of  Taking  the  Case  from 
the  Jury  (Division  XIX.),  I  have  stated  the  rules  which,  if  I  rightly 
understand  the  existing  law  as  to  New  Trials  and  Appeal,  ought  to  govern 
our  trial  courts  in  disposing  of  motions  for  a  nonsuit,  or  to  direct  a  ver- 
dict, and  demurrers  to  evidence.  I  am  not  aware  that  these  rules  are  any- 
where else  shortly  and  systematically  stated,  nor  have  I  found  it  practi- 
cable to  state  them  concisely  and  correctly  by  following  the  language  of 
the  reports.  But  they  may  be  seen  constantly  applied  in  practice  by  the 
ablest  judges,  and  their  application  is  now  habitually  sustained  and  en- 
forced with  remarkable  consistency  by  the  leading  appellate  courts.  They 
are  both  reaaonable  and  useful;  and,  indeed,  all  that  is  modem  in  them 
is  the  necessary  result  of  modern  changes  in  the  law  of  evidence  and  re- 
view; and  in  those  states  where,  as  shown  by  notes  appended  to  the  rules, 
they  are  not  yet  fully  adopted,  a  general  progress  toward  their  adoption 
is  clearly  traceable  in  the  current  of  decision. 

If  this  little  volume  serves  to  facilitate  the  prompt  and  correct  disposal 
of  business  at  the  circuit,  its  principal  object  will  be  accomplished. 

AUSTIN  ABBOTT. 

71  Broadway,  New  York, 
Aug.  15^1886. 
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L— CONTROL  AND  EEGULATION  OF  TRIAE^jPRES- 

ERVATION  OF  ORDER. 

1.  General  discretion  of  trial  court. 

2.  Publicity  and  place  of  trial.    . 

3.  Expedition  of  trial. 

4.  Presence  of  judge. 

5.  Presence  of  other  officers  of  court. 

6.  Presence  of  counsel  or  parties. 

7.  Presence  or  exclusion  of  third  persons. 

1.  General  tLiscretion  of  trial  court. 

To  administer  and  further  justice  in  the  conduct  of  trials 
generally,  much  must  be  left  to  the  discretion  of  the  trial  judge.* 
It  is  the  duty  of  the  judge  so  to  exercise  his  discretion  as  that 
violation  of  law  or  grave  abuses  of  justice  shall  not  be  accom- 
plished under  the  forms  of  law.*  Misconduct  should  be  re- 
proved, but  not  in  a  way  to  prevent  a  fair  presentation  and  trial 
of  the  case.* 

I  Dictum  in  Wilson  ▼.  Johnson,  61  Fla.  370,  41  So.  396,  citing  Abbott, 
Trial  Brief,  Civil  Jury  Trials,  2d  ed.  123;  Chesapeake  &  O.  R.  Co. 
V.  Rowsey,  108  Va.  632,  62  S.  E.  368;  26  R.  C  L.  1025. 

«  Misconduct  of  court,  see  post,  chap,  xviii.  Dictum  that  causes  ouglit  to 
be  heard  on  their  merits  where  some  rule  of  procedure  or  practice 
is  not  violated.  Pacific  Window  Glass  Co.  v.  Smith,  8  Cal.  App.  762, 
97  Pac.  898;  Goldsmith  v.  Solomons,  33  S.  C.  L.  (2  Strobh.)  296.  He 
should  not  when  the  case  is  in  limi/nt  and  the  pleadings  not  in  a  stage 
Abbott,  Civ.  Jur.  T.—l. 
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when  their  sufficiency  can  be  conclusively  determined,  or  when  the 
sufficiency  of  them  has  passed  unchallenged,  direct  a  verdict  which 
cannot  be  sustained  on  the  record.  Kelly  v.  Strouse,  116  Ga.  872,  43 
S.  E.  280. 

*  Should  reprove  wanton  attack  on  witness.  Heffernan  v.  O'Neill,  1  Neb. 
(Unof.)  363,  96  N.  W.  244.*  As  where  counsel  repeatedly  and  imper- 
tinently asked  witness  if  he  had  not  formerly  .testified  untruly.  Scott 
V.  Dow,  162  Mich.  636, 'Ig?  N.  W.  712.  Improper  where  counsel  re- 
ferred to  "cock  and  bUll'^»  story  of  plaintiif  and  that  she  had  her  little 
girl  tell  sam,e  storjs^rfs'jiers,  there  being  no  evidence  of  such  an  effort 
to  have  daughtej**  t6*h  same  ptory.  Plambeck  v.  Chicago  R,  Co.  .294 
111.  302,  128  N.  krdlS, 

If  immoderate  ^it'-lJi'Sght'  become  in  itself  such  judicial  misconduct  as  to 
vitiate  the.tHal.  See  post,  chap,  xviii..  Improper  Conduct  of  Judge. 
Remark  evoked  by  an  impertinent  suggestion  to  court  held  not  error. 
Trinimier  v.  Thomson,  41  S.  C.  125,  19  S.  E.  291.  Disparaging 
tpuihfulness  of  witness,  and  immoderately  reprimanding  him  and 
;cbunSel.  Wheeler  v.  Wallace,  63  Mich.  355,  19  N.  W.  33.  See  gen- 
V,  eially,  26  R.  C.  L,  1027.  To  "use  harsh  or  censorious  language  to 
^  '. '  [counsel],  in  relation  to  what  he  may  have  done  in  other  cases,"  is 
'/  improper,  but  under  circumstances  of  the  case  it  was  held  harmless. 
Friemark  v.  Rosenkrans,  81  Wis.  359,  51  N.  W.  657.  Error  to  com- 
ment on  hesitancy  of  witness  answering  involved  questions  on  cross- 
examination.  Schmidt  v.  St.  Louis  R.  Co.  149  Mo.  269,  73  Am.  St. 
Rep.  380,  60  S.  W.  921.  To  reprove  counsel  in  an  insolent  way,  dis- 
paraging him  in  the  eyes  of  the  jury  and  embarrassing  him  in  the 
presentation  of  the  case,  is  error.  Bennett  v.  Harris,  68  Misc.  503, 
124  N.  Y.  Supp.  797;  Comment  within  reason  not  legal  error.  Cross 
V.  Syracuse,  200  N.  Y.  393,  94  N.  E.  184,  "21  Ann.  Cas.  324;  State  v. 
Ross,  55  Or.  450,  42  L.R.A.(N.S.)  601,  104  Pac.  596,  106  Pac.  1022, 
writ  of  error  dismissed '  without  discussion  of  this  point,  in  227  U.  S. 
150,  57  L.  ed.  458,  33  Sup.  Ct.  Rep.  220,  Ann.  Cas.  1014C,  224.  Repri^- 
mand  of  attorney  guilty  of  misconduct  is  not  error.  Bruggeman  v. 
Illinois  C.  R.  Co.  147  low^,  187,  123  N.  W.  1007,  Ann.  Cas.  1912B, 
876;  Forest  Preserve  Dist.  v.  Barchard,  293  111.  556,  127  N.  E.  878; 
Minneapolis  v.  Canterbury,  122  Minn.  301,  48  L.R.A.(N.S.)  842,  142 
N.  W.  812,  Ann.  Cas.  1914D,  804;  Lisonbee  v.  Monroe  Irrig.  Co.  18 
Utah,  343,  72  Am.  St.  Rep.  784,  54  Pac.  1009,  6  Am.  Neg.  Rep.  105. 

2.  Publicity  and  place  of  trial. 

The  trial  must  be  at  the  place  provided  by  statute,  if  any. 
It  must  be  public  and  in  court.^ 

I  Carter  v.  State,  100  Miss.  342,  66  So.  464,  Ann.  Cas.  1914 A,  369  and  note. 
Provisions  for  fixing  places  of  holding  court  construed  strictly.     7 
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B.  C.  L.  993,  S.Ann.  Cas.  94 1^  note.  Publicity  is  not  denied  by 
requiring  tjie  offering  of  evidence  in  a  tone  not  audible  to  bystanders, 
it  not  appearing  that  any  occasion  for  a  bystanders'  bill  to  exceptions 
existed.  Northrop  v.  Diggs,  146  Mo.  App.  146,  123  S.  W.  954.  No 
error  in  going  to  judge's  room  to  exhibit  plaintiff's  leg  to  jury  in 
presence  of  counsel,  where  the  judge  treated  his  room  as  part  of  the 
court  room,  and  remained  on  the  bench,  though  the  door  was  momen- 
tarily closed;  but  the  supreme  eourt,  while  recognizing  the  trial  eourt's 
discretion  in  such  situations,  alludes  to  this  as  an  undesirable  practice. 
Sheldon  v.  Wright,  80  Vt.  298,  67  Atl.  807.  In  some  jurisdictions,  cer- 
tain cases,  such  as  matrimonial  actions,  may  be  heard  in  private.  Note: 
Ann  Gas.  1913E,  639.  To  secure  decorum,  the  public  may  be  barred, 
but  this  does  not  authorize  restrictions  on  publication  of  accounts  of 
the  trial.  Ke  Shortridge,  09  Cal.  528,  21  L.R.A.  755,  37  Auk  St.  Rep. 
78,  34  Pac.  227.  Where  trade  secrets  are  involved,  certain  persons  may 
be  excluded  from  the  trial.  Taylor  Iron  Su  Steel  Co.  v.  Nichols,  73  N. 
J.  £q.  684,  24  L.R.A.(N.a)  933,  133  Am.  St.  Bep..  753,  69  AtL  186. 

3.  Expedition  of  trial. 

The  C50urt  ought  to  interfere  after  full  reasonable  time  has 
been  given  to  present  evidence,  arguments,  and  requests,  and 
deny  the  right  to  prolong  the  trial  unduly  by  repetitions  and  un- 
necessary further  presentations  of  the  matter.^ 

1 0'Neil  V.  Dry  Dock,  B.  B.  &  B.  R.  Co.  129  N.  Y.  130,  26  Am.  St.  Rep. 
612,  29  N.  E.  84;  Astruc  v.  Star  Co.  182  Fted.  705.  Within  the 
limits  of  discretion,  the  court  may  limit  the  number  of  witnesses  (see 
post,  chap,  vm.,  6),  or  requests  (see  post,  chap,  xxni.,  7).  To  call  a 
case  "trivial,"  and  say  that  so  much  time  "ought  not  to  have  been 
spent"  on  it,  was  error"  where  there  was  no  procrastination.  Zube  v. 
Weber,  67  Mich.  52,  34  N.  W.  264.  It  was  not  error  to  characterize 
conduct  of  counsel  as  "trifling."  Knapp  v.  Hauer,  38  Kan.  430,  16 
Pac.  702.  Limiting  number  of  witnesses  is  not  an  arbitrary  power. 
Highest  degree  of  discretion  necessary.  West  Skokie  Drainage  Dist. 
V.  Dawson,  243  111.  175,  90  N.  E.  377,  17  Ann.  Cas.  776;  Mueller  v. 
Rel>han,  M  111.  142.  Extent  to  which  witness  may  be  examined  within 
sound  discretion  of  court.  Spring  Valley  v.  Gavin,  182  111.  232,  54  N. 
E.  1035.  But  it  was  held  that  the  mere  repetition  of  motions*  in  a 
criminal  case,  supposedly  for  delay,  was  not  a  contempt.  Johnson  v. 
State,  87  Ark.  45,  18  L.R.A.(N.S.)  619, 112  S.  W.  143,  15  Ann.  Cas.  531. 
Remarks  to  jury  calculated  to  hasten  verdict  improper.  Farnham  v. 
Farnham,  73  lU.  497. 

4.  Presence  of  judge. 

It  is  essential  to  the  trial  of  a  case  that  the  judge  be  present 
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at  all  stages  thereof.  He  may  sit  where  he  pleases.  The  test 
in  determining  whether  the  absence  of  the  judge  from  the  court 
room  during  the  progress  of  the  trial  calls  for  a  reversal  of  the 
judgment  is  whether,  by  his  absence,  he  loses  control  of  the 
proceedings.^ 

1  UsuaUy,  the  absence  of  the  judge  must  appear  from  the  record  and  it 
must  be  shown  to  have  been  prejudicial.  Judge's  absence  held  not 
error  in  Skaggs  v.  State,  88  Ark.  62,  113  S.  W.  346,  16  Ann.  Cas.  662; 
Home  V.  Rogers,  110  Ga.  362,  49  L.R.A.  176,  35  S.  E.  715,  because  he 
was  within  hearing.  Held  no  prejudice  resulted  in  Home  v.  Rogers, 
110  Ga.  362,  49  L.R.A.  176,  35  S.  E.  715.  The  supreme  court  of 
Illinois  has  condemned  frequently  the  habit  of  a  trial  judge  of  absent- 
ing himself  from  the  trial  and  states  its  rule  as  follows:  "The  ab- 
sence of  a  judge  during  the  argument  or  other  active  proceedings  in 
a  trial  before  a  jury  is  to  be  regarded  as  fatal  error  in  a  civil  case 
unless  it  shall  appear  to  the  reviewing  court  that  the  cause  of  the  com- 
plaining party  was  not  prejudiced  by  what  occurred  in  the  court 
during  the  judge's  absence."  Loftus  v.  Chicago  R.  Co.  293  HI.  475, 
127  N.  E.  654;  Wells  v.  O'Hare,  209  111.  627,  70  N.  E.  1056;  Meredeth 
V.  People,  84  111.  479,  2  Am.  Crim.  Rep.  448;  Durden  v.  People,  192  111. 
493,  65  L.R.A.  240,  61  N.  E.  317,  14  Am.  Crim.  Rep.  669.  See  chap, 
zvii.,  post.  But  in  a  felony  case  where  the  judge  left  a  member  of  the 
bar  presiding  for  about  20  minutes  and  went  from  250  to  300  yards 
from  the  court  room  the  trial  was  held  void.  Ellerbee  v.  State,  76 
Miss.  622,  41  L.R.A.  669,  22  So.  950,  with  annotation  therein  in  Li.R.A. 

5.  Presence  of  other  officers  of  court. 

To  perform  the  functions  of  a  court,  the  presence  of  the 
oiRcers  constituting  the  court  is  necessary.  It  is  not  essen- 
tial that  they  at  all  times  be  present  during  the  trial,  except 
the  judge,  but  their  attendance  should  always  be  indicated  in 
any  record  to  go  before  a  court  of  review.  In  courts  of  record, 
there  are  a  recording  officer,  variously  known  as  a  clerk,  pro- 
thonotary,  register,  etc.,  and  a  peace  officer,  such  as  a  sheriflF, 
deputy  sheriff,  bailiff,  constable,  etc.  In  some  courts,  there  are 
also  official  reporters  or  stenographers.* 

1  Other  oflScers  are  referees,  receivers,  masters,  commissioners.  See  7 
R.  C.  L.  985;  Re  Terrill,  52  Kan.  29,  39  Am.  St.  Rep.  327,  34  Pac.  457; 
Sartin  v.  Snell,  87  Kan.  485,  125  Pac.  47,  Ann.  Cas.  1913E,  384;  State 
ex  rel.  Hovey  v.  Noble,  118  Ind.  360,  4  L.R.A.  101,  10  Am.  St.  Rep. 
143,  21  N.  E.  244. 
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6<  Presence  of  counsel  or  parties. 

Attorneys,  or  counsellors,  representing  litigants  are  also 
usually  considered  as  officers  of  the  court.  It  is  not  essential 
that  they  or  the  parties  be  at  all  times  present  at  the  trial,  but 
the  right  cannot  be  denied  them.^ 

^  Absence  of  party  or  counsel  as  ground  for  postponement,  see  post,  chap. 
III.,  Applications  to  Postpone.  Discretionary  to  proceed  in  defendant's 
absence.  Gaskell  v.  Cowan,  14  Misc.  254,  35  N.  Y.  Supp.  711.  Not 
error  for  judge  to  question  witness,  in  absence  of  counsel,  who  had 
opportunity  to  examine  witness  later.  Chicago  City  R.  Co.  v.  An- 
derson, 193  111.  9,  61  N.  E.  999.  Not  error  to  refuse  to  permit  party 
to  testify  in  absence  of  counsel,  who  was  late,  and  to  proceed  without 
waiting.  Brewer  v.  National  Union  Bldg.  Asso.  166  111.  221,  46  N.  E. 
752.  But,  as  against  one  of  several  codefendants,  submission  of  evi- 
dence taken  during  his  absence,  and  when  as  to  him  the-  case  did  not 
stand  for  trial,  was  error.  New  York  k  T.  S.  S.  Co.  v.  Wright,  — 
Tex.  Civ.  App.  — ,  26  S.  W.  106.  I 

Cannot  exclude  witness  who  is  a  party,  during  time  of  examination  of 
another  witness  in  his  behalf.  Mcintosh  v.  Mcintosh,  79  Mich.  198, 
44  N.  W.  592.  A  guardian  of  a  party  may  not  be  excluded  as  an 
ordinary  witness  under  a  rule.  Cottrell  v.  Cottrell,  81  Ind.  87.  8ent- 
hle  that  it  is  error  to  conduct  a  physical  examination  by  the  jury 
otit  of  the  presence  of  the  objecting  party.  Garvik  v.  Burlington,  C. 
R.  k  N.  R.  Co.  124  Iowa,  691,  100  N.  W.  498. 

Atsenae  of  plaintiff. -'-li  is  not  necessary  to  dismiss  when  plaintiff  fails 
to  appear;  defendant  may  proceed  to  trial  and  judgment.  Comstock 
Castle  Stove  Co.  v.  GaHand,  6  Kan.  App.  831,  49  Pac.  690.  But 
dismissal  is  the  only  proper  judgment  where  the  action  was  for  money 
and  there  was  no  counterclaim.  Diment  v.  Bloom,  67  Minn.  Ill,  69  N. 
W.  700.    Nonsuit  proper.    Vail  v.  Wright,  3  N.  J.  L.  681. 

It  is  the  duty  of  counsel  to  be  present  and  in  readiness  for 
the  trial,  and  it  is  only  by  courtesy  that  the  court  sometimes 
notifies  counsel  of  the  actual  taking  up  of  the  hearing.* 

1  Dictum,  that  it  is  optional  to  call  defendant  before  trial.  Home  Pro- 
tection of  North  Alabama  v.  Caldwell,  85  Ala.  607,  5  So.  338.  Not 
necessary  to  notify  defendant  that  case  would  be  taken  upon  plead- 
ings as  they  then  stood  (demurrer).  Davis  v.  Peck,  12  Colo.  App. 
259,  65  Pac.  192;  Flournoy  v.  Munson  Bros.  Co.  51  Fla.  198,  41  So. 
398.  Counsel  may  be  required  to  impanel  a  jury,  in  absence  of  his 
client.  Culley  v.  Walkeen,  80  Mich.  443,  45  N.  W.  368.  Not  error  to 
go  on  to  trial  in  absence  of  counsel,  who  relied  on  the  fact  that 
several  other  cases  were  ahead  of  his  on  the  calendar.    Linderman  v. 
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Nolan,  16  Okla.  352,  83  Pac.  796.    To  a  similar  effect,  see  Lincoln  v. 

Staley,  32  Neb.  63,  48  N.  W.  887;  Kyle  v.  Chase,  14  Neb.  628,  16  N. 
W.  821.  The  mere  refusal  of  counsel  to  act  further  is  not  within  a 
statute  requiring  notice  to  substitute  before  proceeding  with  the  trial, 
"when  the  attorney  dies,  is  removed  or  suspended,  or  ceases  to  act." 
Mclnnes  v.  Sutton,  35  Wash.  384,  77  Pac.  736. 

Court  may,  in  exercise  of  sound  discretion,  advance  a  case  and  order  it  to 
trial.    Richardson  Fueling  Co.  v.  Seymour,  235  111.  319,  85  N.  E.  496. 

Where,  however,  the  order  for  findings  and  decree  contained  a  direction 
to  notify  parties*  counsel,  the  entry  of  decree  without  such  notice 
would  be  error.  Linville  v.  Scheeline,  30  Nev.  106,  93  Pac.  225.  Error 
to  take  up  without  notice  a  cause  that  has  been  "passed"  for  the 
term,  according  to  usage.    Maloney  v.  Hunt,  29  Mo.  App.  379. 

The  case  must  te  at  issue  on  all  pleas.  Gunning  v.  Heron,  25  Fla.  849, 
6  So.  856.  It  was  error  to  go  to  trial  on  an  affidavit  of  defense,  in 
absence  of  defendant  and  without  formal  plea,  or  order  that  affidavit 
stand  as  a  plea.    Ensly  v.  Wright,  3  Pa.  St.  501. 

The  right  to  confront  witnesses  does  not  exist  as  in  criminal 
trials.^ 

I  There  is  no  right  to  confront  witnesses  as  in  criminal  trials,  nor  is  it 
a  denial  of  due  process  to  refuse  a  continuance  upon  the  adverse 
party's  admission  of  what  it  is  stated  an  absent  witness  would  tes- 
tify. Geary  v.  Kansas  City,  0.  &  S.  R.  Co.  138  Mo.  261,  60  Am.  St. 
Rep.  556,  39  S.  W.  775. 

7.  Presence  or  exclusion  of  third  persons. 

Persons  other  than  witnesses  under  the  rule,  or  those  likely 
to  be  disorderly  or  to  prevent  a  fair  trial,  or  those  excluded  on 
moral  considerations,  have  a  right  to  be  present  in  court.^ 

I  Absence  of  witness  as  ground  for  postponemeat,  see  post,  chap,  ii.. 
Applications  to  Postpone.  The  court  could  not  exclude  the  wife  and 
children  of  plaintiff.  Louisville  &  N.  R.  Co.  v.  Foard,  104  Ky.  456, 
47  S.  W.  342.  So,  the  presence  of  a  child  with  plaintiff,  which  jury 
did  not  know  was  plaintiflF's  and  which  was  not  referred  to  in  pres- 
ence of  jury,  was  no  cause  for  new  trial.  Merrill  v.  Tinkler,  160 
Mich.  575,  125  N.  W.  717.  It  is  no  objection  that  another  judge  of 
the  same  circuit  was  present  at  the  trial  and  consulted  with  coun- 
sel for  one  of  the  parties,  the  jury  not  being  infliienced  thereby.  Ex- 
change Nat.  Bank  v.  Darrow,  154  111.  107,  39  N.  E.  974.  It  cannot, 
as  an  incident  to  the  exclusion  of  spectators,  prohibit  the  publication 
of  the  evidence,  although  the  same  tnay  be  indecent  and  prurient.  Re 
Shortridge,  99  Cal.  526,  21  L.R.A.  755,  37  Am.  St.  Rep.  78,  34  Pac.  227. 
See  also  §  2,  supra. 


IL— APPLICATIONS  TO  POSTPONE. 

1.  General  statement. 

2.  Necessity  for  application  and  order. 

3.  Discretion  of  court. 

4.  Time  for  application. 

5.  Notice  of  application. 

6.  Who  may  make  application. 

7.  For  matters  affecting  the  cause  of  action. 

a.  Another  suit  pending. 

(1)  In  general. 

(2)  Proceedings  on  appeal. 

b.  Settlement  pending. 

c.  Garnishment  proceedings. 

8.  For  matters  of  process  or  bringing  in  parties. 

a.  Service  too  recent  before  term. 

b.  Perfecting  or  serving  process;  amendment. 

c.  Serving  or  bringing  in  parties, 

9.  Public  excitement  or  prejudice. 

10.  For  purpose  of  obtaining  jury. 

11.  For  matters  pertaining  to  pleadings  or  issues. 

a.  Amendment  of  pleadings. 

(1)  In  general. 

(2)  By  statute. 

(3)  Effect  of  previous  notice. 

(4)  Failure  to  ask  for  postponement. 

b.  Giving  defendant  time  to  rejoin. 

c.  Time  to  make  up  issues  on  appearance  of  new  party. 

12.  For  want  of  preparation. 

a.  By  the  party. 

b.  Unpreparedness  of  counsel. 

13.  For  surprise  at  trial. 

a.  Failure  of  evidence. 

b.  Misled  by  witness. 

c.  Surprise  by  admission  of  evidence, 

d.  Surprise  by  exclusion  of  evidence. 

e.  Waiver  of  surprise. 

14.  Mistake  of  counsel  or  party. 

15.  For  absence  of  party. 

a.  General  rule. 

b.  Providential  or  unavoidable  causes, 

c.  Illness  of  party. 

d.  Illness  in  party's  family. 
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e.  Physical  inability  of  party. 

f.  Death  of  party. 

g.  Intoxication  of  party, 
h.  Insanity  of  party. 

16.  Absence  of  party's  agent  or  representative. 

17.  Absence  of  counseL 

a.  In  general. 

b.  Absence  of  chief  counsel. 

c.  Illness  of  counsel  or  member  of  his  family. 

d.  Death  of  counsel  or  member  of  family. 

e.  Other  engagements  of  counsel. 

f.  Attendance  on  session  of  legislature. 

18.  Absence  of  witness. 

a.  In  general;  neg^ct  to  subpoena. 

b.  Opportunity  to  take  deposition. 

c.  Absence  of  foreign  witness. 

d.  Opportunity  to  procure  witness. 

19.  For  absence  of  documentary  evidence. 

20.  Seeking  discovery  and  production  of  papers. 

21.  Diligence  in  procuring  evidence. 

a.  Generally. 

b.  Under  statutes. 

22.  Materiality,  competency,  relevancy,  etc,  of  evidence  sought. 

23.  Probability  of  securing  desired  evidence. 

24.  Affidavit  required  to  support  applieatioii. 

a.  Necessity  of. 

b.  Sufficiency  of. 

e.  Who  to  make. 

d.  Contents  of  affidavit. 

e.  Sufficiency  of  general  allegations  as  to  materiality  of  evidence. 

25.  Opposing  the  motion. 

a.  Presumptions. 

b.  Counter  affidavits. 

c.  Admitting  desired  facts. 

26.  Imposing  conditions. 

a.  In  general. 

b.  Costs. 

c.  Stipulations  against  abatement. 

d.  Staying  another  suit. 

27.  Remedy  for  refusal  of  application. 

a.  Exception  and  review  of  ruling. 

b.  Necessity  of  exception. 

c.  Preservation  of  exception, 

d.  Specification  of  error;   sufficiency* 

e.  Necessity  that  judgment  be  final. 

28.  Postponement  by  agreement  or  consent^ 
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29.  Postponement  by  operation  of  law. 

a.  To  next  term. 

b.  Extension  by  legal  holiday. 

30.  Postponements  by  justices  of  the  peace. 

a.  In  general. 

b.  Failure  to  specify  time  and  place, 
el  Holding  cause  open. 

1.  General  statement. 

The  diversity  in  laxity  and  strictness  in  different  courts  in 
applying  these  rules  makes  it  important  to  notice  that  they 
ought  to  be  administered  in  view  of  the  consideration  that  the 
right  of  trial  by  jury  involves  on  the  one  hand  the  right  to  a 
reasonably  prompt  trial,  and  on  the  other  hand  the  right  to  rea- 
sonable opportunity  to  get  one's  evidence  in  court  and  to  have 
his  witnesses  examined  there  under  oath.  Hence  has  arisen 
the  modern  rule  that,  at  least  after  a  first  postponement,  an 
application  for  further  postponement  involves  a  question  of 
right;  and  although  the  grounds  are  necessarily  to  some  extent 
discretionary,  the  exercise  of  the  discretion  is  generally  review- 
able, at  least  by  the  full  bench  in  the  same  court,  and  usually, 
vii  case  of  the  inferior  state  courts,  by  the  appellate  court. 

2.  Necessity  for  application  and  order. 

A  party  desiring  a  postponement  should  make  formal  appli- 
cation therefor;*  but  a  statement  by  the  court,  in  response  to 
a  request  for  leave  to  prepare  and  file  a  formal  application,  that 
any  application  will  be  unavailing,  dispenses  with  the  necessity 
of  a  written  application.* 

ICamp  V.  Morgan,  81  Ga.  740,  8  S.  E.  422;  Dueber  Watch  Case  Mfg.  Co. 
V.  Lapp,  35  lU.  App.  372;  Lester  v.  Thompson,  91  Mich.  245,  51  N.  W. 
893;  Dillard  v.  Dillard,  2  Va.  Dec.  28,  21  S.  E.  669;  Taylor  v.  Cox, 
32  W.  Va.  158,  9  S.  E.  70. 

2  Nichols  V.  Headley  Grocer  Co.  66  Mo.  App.  321. 

On  court's  own  motion, — The  court  paay  of  its  ovrn  motion 
continue  a  cause  indefinitely  on  failure  of  the  parties  to  appear 
on  the  day  set  for  trial.* 

I  Kiefer  v.  Clark  County,  4  Ohio  N.  P.  282,  7  Ohio  S.  &  C.  P.  Dec.  24. 


10  CIVIL    TRIAL    BEIEP. 

3.  Discretion  of  court. 

As  a  general  rule  the  continuance  of  an  action  is  in  the  dis- 
cretion of  the  court.^  The  power  of  the  court,  however,  is  not 
to  be  exercised  arbitrarily,  but  in  such  a  manner  that  justice 
shall  not  be  denied  to  any  litigant.*  And  where  it  plainly  ap- 
pears that  the  court  below,  in  refusing  a  continuance,  acted  up- 
on an  erroneous  notion  of  the  law,  and  that  in  consequence  of 
the  refusal  the  party  has  suffered  a  serious  disadvantage,  the 
decision  may  be  reviewed  on  appeal.' 

ISims  V.  Hundley,  6  How.  1,  12  L.  ed.  31&;  Barrow  v.  Hill,  13  How.  54,  14 
L.  ed.  48;  Valder  v.  Central  Altagracia,  225  U.  S.  58,  66  L.  ed.  980,  32 
Sup.  Ct.  Rep.  664 ;  Standard  Sanitary  Mfg.  Co.  v.  United  States,  226  U. 
.  S.  20,  57  L.  ed.  107,  33  Sup.  Ct.  Rep.  9 ;  Texas  &  P.  R.  Co.  v.  Hill,  237 
U.  S.  208,  59  L.  ed.  918,  35  Sup.  Ct  Rep.  575;  Evans  v.  Boiling,  5  Ala. 
550;  Planters'  &  M.  Bank  v.  Willis,  5  Ala.  770;  Watts  v.  Cohn,  40  Ark. 
114;  Pilot  Rock  Creek  Canal  Co.  v.  Chapman,  11  Gal.  161;  Brown  v. 
Nachtrieb,  6  Colo.  517;  Merrill  v.  Whitaker,  42  Ga.  403;  Brooks  v. 
McKinney,  5  111.  309 ;  Moulder  v.  Kempff,  115  Ind.  459,  17  N.  E.  906 ; 
Harrison  v.  Charlton,  37  Iowa,  134;  Hottenstein  v.  Conrad,  9  Kan. 
435;  Lillard  v.  Whittaker,  3  Bibb,  92;  Casco  Nat.  Bank  v.  Shaw,  79 
Me.  376,  1  Am.  St.  Rep.  319,  10  Atl.  67;  Adams  Exp.  Co.  v.  Trego,  35 
Md.  47;  Downs  v.  Cassiday,  47  Mont.  471,  Ann.  Cas.  1915B,  1155,  133 
Pac.  106;  Nebraska  Loan  &  T.  Co.  v.  Hamer,  40  Neb.  281,  58  N.  W. 
695;  Neven  v.  Neven,  38  Nev.  641,  Ann.  Cas.  1918B,  1083,  148  Pac.  354, 
154  Pac.  78;  Riddle  v.  Gage,  37  N.  H.  519,  75  Am.  Dec.  151;  State 
Bank  of  Commerce  v.  Western  U.  Teleg.  Co.  19  N.  M.  211,  L.R.A.1915A, 
120,  142  Pac.  166 ;  Armstrong  v.  Wright,  8  N.  C.  (1  Hawks )  93 ;  St. 
Louis,  etc.,  R.  Co.  v.  Long,  41  Okla.  177,  Ann.  Cas.  1915C,  432,  137 
Pac.  1156;  De  Grote  v.  De  Grote,  175  Pa.  50,  ,34  Atl.  312;  Becker  v. 
Lebanon  &  M.  Street  R.  Co.  9  Pa.  Super.  Ct.  102;  Wardlaw  v.  Ham- 
mond, 43  S.  C.  L.  (9  Rich.)  454;  Hill  v.  Hill,  61  S.  C.  134,  28  S.  E. 
309;  Wilson  v.  Wheeling,  19  W.  Va.  323,  42  Am.  Rep.  780.  In  the 
following  cases  the  denial  of  a  continuance  was  sustained:  Hartford 
F.  Ins.  Co.  V.  Hamanond,  41  Colo.  323,  92  Pac.  686  (attorney  too  ill 
to  try  case) ;  Abrook  v.  Ellis,  6  Cal.  App.  451,  92  Pac.  396  (nonre- 
turn of  deposition);  Southern  R.  Co.  v.  Miller,  3  Ga.  App.  410,  59 
S.  E.  1115  (general  counsel  present,  local  counsel  absent)  ;  Haines  v. 
Thompson,  129  111.  App.  436  (proposed  testimony  incompetent  and 
immaterial);  Cannon  v.  Dean,  80  S.  C.  567,  61  S.  E.  1012  (sick  wit- 
ness, certificate  presented  while  judge  was  charging  jury ) .  * 

• 

•  Hensley  v.  Tucker,  10  Ark.  527;  Harrod  v.  Hutchinson,  32  Ky.  L.  Rep. 
3,  105  S.  W.  366. 

8  Maynard  v.  Cleveland,  76  Ga.  52. 


n. ^APPLICATIOJ^S    TO    POSTPONE.  11 

4.  Time  for  application. 

An  application  to  postpone,  made  after  the  applicant  has  an- 
nounced ready  for  trial. ^  or  during  trial,*  will  not  be  enter- 
tained, unless  for  causes  arising  at  trial.*  And  an  application 
not  filed  within  the  time  specified  by  rule  of  court,  without  good 
cause  shown  for  the  delay,  is  properly  refused,* 

liBinkle  v.  Story,  96  Ga.  776,  22  S.  E.  334.   • 

*  Leavitt  v.  Kennicott,  54  111.  App.  633 ;  Knauber  v.  Watson,  50  Kail.  702, 

32  Pac.  349. 

8  A  continuance  on  the  ground  of  surprise  must  be  asked  for  at  the  time 
of  the  alleged  surprise.  Hughes  v.  Richter,  161  111.  409,  43  N.  E. 
1066.  If  not,'  the  court  in  its  discretion  may  refuse  it.  Winn  v.  Reed, 
61  Mo.  App.  621.  See  also  Garrett  v.  Wood,  24  App.  Div.  620,  48  N. 
Y.  Snpp.  1002.  For  postponement  for  causes  arising  at  trial,  see  post, 
§  13. 

*  Under  Michigan  court  rule   22,  prohibiting  hearing  of  applications  to 

postpone  made  after  the  first  day  of  the  term,  an  application  made 
the  second  week  of  the  term  will  be  denied  in  the  absence  of  excuse 
shown  for  the  delay,    ^cl^urtz  v.  Kelley,  119  Mich.  383,  78  N.  W.  332. 

A  mdtion  based  on  a  statutory  ground  that  defendant  is  in 
the  actual  military  service  of  the  United  States  or  the  state  may 
be  made  before  defendant  has  answered.* 

tMcCoriniek  v.  Ruach,  15  la.  127,  83  Am.  Dec.  401. 

In  Illinois,  if  plaintiff  fails  to  file  a  statement  of  account 
sued  on  ten  days  before  the.  term,  defendant  is  entitled  to  either 
continuance  or  rule  on  plaintiff  to  file  the  statement ;  but  after 
pleading,  defendant  cannot  raise  the  objection  at  trial  and  also 
demand  a  continuance.*  And  a  continuance  asked  because  plain- 
tiff failed  to  file  a>  copy  of  the  account  sued  on  ten  days  before 
term  was  held  to  be  properly  refused,  where  an  account  was  filed, 
though  not  so  detailed  and  itemized  as  defendant  was  entitled 
to,  after  which  defendant  obtained  an  order  for  a  bill  of  partic- 
ulars, under  which  a  detailed  statement  was  filed.' 

iDunker  v.  Schlotfeldt,  40  111.  App.  652  (after  plea  in  bar).  See  also  Teet< 
er  V.  Poe,  48  111.  App.  158. 

«  Coifeen  Coal  &  C.  Co.  v.  Barry,  56  111.  App.  587. 
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5.  Notice  of  application. 

A  party  intending  to  apply  for  postponement  must  notify  his 
adversary  of  such  intention  at  the  earliest  opportunity.* 

1  Gaynor  v.  Crandall,  44  111.  App.  511. 

6.  Who  may  make  application. 

An  application  by  a  party  as  to  whom  the  case  has  been  dis- 
missed will  not  be  entertained.*  One  who  voluntarily  inter- 
venes in  an  action  cannot  successfully  move  for  a  continuance 
where  the  statute  provides  that  an  intervener  cannot  retard  the 
trial  of  a  cause  in  which  he  interpleads.' 

I  Thus,  in  replevin*  against  an  attaching  creditor  and  constable)  an  appli- 
catipn  to  postpone  by  the  attaching  creditor  after  dismissal  of  the 
case  as  to  him  will  be  denied.  Burgwald  v.  Donelson,  2  Kan.  App. 
301,  43  Pac.  100. 

8  Walker  v.  Dunbar,  7  Mart.  N.  S.  (La.)  686,  18  Am.  Dec  248. 

7.  For  matters  affecting  the  cause  of  action. 

a.  Another  suit  pending.  (1)  In  general. — A  continuance 
is  proper  where  the  facts  show  that  justice  requires  that  the  case 
shall  await  the  result  of  another  suit  between  the  parties.^  But 
not  where  the  parties  are  not  the  same,'  and  the  result  of  the 
other  suit  can  in  no  way  affect  the  suit  sought  to  be  postponed  f 
nor  where  the  court  in  which  the  other  suit  is  pending  expressly 
refuses  to  assume  jurisdiction  thereof,  and  the  jurisdiction  of 
the  court  over  the  cause  sought  to  be  postponed  is  unquestioned.* 
The  application  is,  however,  addressed  to  the  discretion  of  the 
court.* 

1  Brown  v.  Campbell,  100  Cal.  835,  38  Ato.  St.  Rep.  314,  85  Pac.  433; 
Clark  V.  Clough,  62  N.  H.  693;  E.  F.  Kirwan  Mfg.  Co.  v.  Truxton, 
1  Penn.  (Del.)  409,  42  Atl.  988.  ^s,  where  the  judgment  in  the  other 
suit  would  operate  as  a  bar  or  estoppel  to  the  action  sought  to*  be 
continued.  Standard  Implement  Co.  v.  Stevens,  51  Kan.  530,  33 
Pac.  366.  Or  the  other  suit  is  pleadable  in  abatement.  Becker  v. 
Lebanon  &  M.  Street  R.  Co.  9  Pa.  Super.  Ct.  102.  And  in  Latimer 
V.  Latimer,  42  S.  C.  205,  20  S.  E.  169,  it  was  held  that  the  trial 
court  might,  on  motion  for  continuance,  hear  and  consider,  as  ground 
for  the  motion,  an  order  previously  granted  in  another  proceeding  not 
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yet  finally  determined,  which  might  materially  affect  the  judgment  in 
the  pending  action,  though  it  was  not  set  up  in  the  pleadings. 

The  contrary  rule,  however,  was  announced  in  Peters  v.  Banta,  120  Ind. 
416,  22  N.  E.  95;  but  the  court  suggested  that  on  a  proper  application 
for  stay  of  proceedings,  a  different  question  would  be  presented. 

«  Gates  V.  Mayes,  —  Tex.  —,  12  S.  W,  61. 

»  Ft.  Dodge  V.  Minneapolis  &  St.  L.  R.  Co.  87  Iowa,  389,  54  N.  W.  243. 

An  action  on  a  foreign  judgment  will  not  be  continued  because  execu- 
tion has  been  issued  thereon  and  levied  on  lands  of  the  defendant  in 
the  foreign  jurisdiction  and  the  lands  have  been  advertised  for  sale  a& 
such  acts  constitute  no  present  defense  to  the  action.  Field  v.  Sander- 
son, 34  Mo.  542,  86  Am.  Dec.  124. 

*  Caledonia  Ins.  Co.  v.  Wenar,  —  Tex.  Civ.  App.  — ,  34  S.  W.  385.  And 
refusal  to  postpone  for  this  reason  is  not  a  refusal  to  give  full  faith 
and  credit  to  judicial  proceedings  of  another  state,  within  the  prohi- 
bition of  U.  S.  Const,  art.  4,  §§  1,  2. 

5  See  supra,  §  3, 

(2)  Proceedings  on  appeal. — It  is  no  ground  for  a  continu- 
ance of  a  case  that  an  appeal  has  been  taken  in  another  case  be- 
tween the  parties,  which  is  still  pending.^  And  the  institution 
of  proceedings  in  error  to  review  order  for  new  trial  in  the  su- 
preme court  does  not,  of  itself,  operate  to  suspend  further  pro- 
ceedings in  the  case  in  the  lower  court,  or  entitle  plaintiff  in 
error,  as  matter  of  right,  to  continuance,  until  the  proceedings 
In  error  are  disposed  of.*  So,  it  is  not  error  to  deny  plaintiff's 
general  request  to  continue  the  action  to  await  the  result  of  an 
intended  appeal  from  an  order  sustaining  exceptions  to  inter- 
rogatories which  he  sought  to  attach  to  his  answer  to  his  peti- 
tion, even  conceding  that  an  appeal  would  lie  from  such  an  or- 
der.' The  pendency  of  an  attempt  to  review  by  error  proceed- 
ings an  order  which  is  not  final  furnishes  no  reason  for  any 
delay  in  the  trial  of  the  cause  on  its  merits.*  And  an  allegation 
that  another  action  was  pending  on  appeal  between  one  of  the 
parties  and  third  persons,  which  involved  questions  the  deci- 
sion of  which,  it  was  claimed,  would  be  decisive  of  the  ques- 
tions raised  in  the  case  in  which  the  continuance  was  asked, 
was  held  no  sufficient  ground  for  a  continuance.* 

The  trial  courts,  however,  have  ample  power  to  grant  a  con 
tinuance  where  it  is  apparent  that  injustice  may  be  done  by 
proceeding  with  a  case  pending  an  appeal  in  another  case  be- 
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» 

tween  the  same  parties,  judgment  in  which  is  sought  to  be 
proved  as  a  bar  or  estoppel.® 

1  Peters  v.  Banta,  120  Ind.  416,  22  N.  E.  95.  The  court  in  this  case  said 
that,  had  a  proper  application  been  made  for  a  stay  of  proceedings,  a 
different  question  would  have  been  before  it. 

8  Topeka  v.  Smelser,  5  Kan.  App.  95,  48  Pac.  874. 

8  Theis  V.  Chicago  &  N.  W.  R.  Co.  107  Iowa,  522,  78  N.  W.  199. 

4Doolittle  V.  American  Nat.  Bank,  58  Neb.  454,  78  N.  W.  926. 

*Coates  V.  Mayes,  —  Tex.  — ,  12  S.  W.  51. 

Contra,  E.  F.  Kirwan  Mfg.  Co.  v.  Truxton,  1  Penn.  (Del.)  409,  42  Atl.  988. 

6  Willard  v.  Ostrander,  51  Kan.  481,  37  Am.  St.  Rep.  294,  32  Pac.  1092. 
The  court  in  this  case  said:  "It  would  seem  to  us  where  an  appeal 
.  .  .  has  been  taken  in  good  faith  and  a  sufficient  bond  to  stay  execu- 
tion has  been  given,  that,  if  the  introduction  of  a  judgment  in  an- 
other case  would  have  the  effect,  as  in  the  case  now  before  us,  to 
permit  the  party  holding  the  judgment,  through  the  medium  of  an- 
other action,  to  collect  that  judgment,  the  trial  court  should  always 
.  .  .  continue  the  trial  until  after  the  case  pending  here  is  de- 
termined. Only  in  this  way  can  full  justice  be  done."  This  case  was 
followed  in  Standard  Implement  Co.  v.  Stevens^  51  Kan.  530,  33  Pac. 
366. 

b.  Settlement  pending. — Postponement  of  a  cause,  because 
of  a  pending  proposition  of  settlement,  after  two  previous  post- 
ponements for  the  same  reason,  is  properly  refused  where  the 
court  stated  at  the  last  preceding  postponement  that  the  case 
would  not  be  again  postponed  on  that  ground,  and  no  other 
ground  is  assigned.^ 

1  Woodward  v.  Burch,  105  Ga.  484,  30  S.  E.  730. 

c.  Garnishment  proceedings. — ^Proceedings  in  garnishment 
may  be  postponed  for  final  disposition  until  the  termination  of 
a  contract  under  which  rights  and  interest  will  accrue  to  the 
judgment  debtor.* 

And  in  an  action  of  assumpsit  where  the  defendant  pleaded 
that,  before  the  service  of  the  writ  upon  him,  he  had  been  sum- 
moned as  trustee  of  the  plaintiff,  and  that  the  trustee  process 
was  still  pending,  this  was  held  good  ground  for  a  continuance.* 
But  where  plaintiff  in  a  debt  action  recovered  judgment  and  de- 
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fendant  appealed,  it  was  held  that  the  case  would  not  be  contin- 
ued, on  defendant's  motion,  for  the  reason  that  the  debt,  if  any 
was  due,  had  been  attached  by  trustee  process ;  the  court  saying 
that  the  case  should  at  all  events  proceed  until  the  rights  of  the 
parties  were  finally  ascertained,  and  that  it  would  then  be  time 
to  consider  whether  any  delay  was  necessary  on  account  of  the 
pendency  of  the  other  proceeding.' 

1  J.  A.  Fay  &  E.  Go.  v.  Ouachita  Excelsior  Saw  &  P.  Mills,  50  La.  Ann; 
206,  23  So.  312. 

«  Winthrop  v.  Carlton,  8  Mass.  456. 

3  Wilson  V.  Rutland  &  A.  F.  Ins.  Co.  19  Vt.  177. 

But  in  Drake  v.  Catlin,  18  Wash.  316,  51  Fac.  396,  the  right  to  continue 
garnishment  proceedings  until  the  expiration  of  a  lease  to  the  gar- 
nishee of  household  furniture  was  denied;  but  under  the  statute  there 
was  no  right  to  garnish  such  chattels. 

8.  Per  matters  of  process  or  bringing  in  parties. 

a.  Service  too  recent  before  term. — Some  statutes  provide 
that  a  cause  must  be  continued  where  service  of  summons  is 
not  perfected  a  sufficient. length  of  time  before  the  return  day 
or  term  for  the  cause  to  be  ripe  for  trial.^ 

1 A  statute  providing  that  on  notice  by  publication,  if  the  first  publica- 
tion is  not  sixty  days  before  the  day  named  in  the  summons  the 
cause  must  be  continued  to  the  next  term,  does  not  require  a  continu- 
ance to  a  third  term  because  there  were  less  than  sixty  days  inter- 
vening between  the  issuance  of  the  summons  and  the  first  day  of  the 
second  term.     Sloan  t.  Strickler,  12  Colo.  179,  20  Pac  611. 

6.  Perfecting  or  serving  process;  amendment. — Defendant 
is  not  entitled  to  a  postponement  because  of  an  amendment  of 
the  return  to  show  valid  service  of  process,  allowed  on  the  same 
day  on  which  the  cause  had  been  by  consent  previously  set  for 
trial.  ^ 

1  Atlantic  &  D.  R.  Co.  v.  Peake,  87  Va.  130,  12  S.  E.  348, 

c.  Serving  or  bringing  in  parties. — The  trial  court  may  in 
its  discretion  permit  such  continuances  as  may  appear  to  be  rea- 
sonably necessary  to  bring  in  defendants  not  served/  or  to* 
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bring  in  as  necessary  parties  persons  not  previously  named  a» 
such ; '  but  not  to  allow  disinterested  persons  to  be  made  par- 
ties.' 

1  Thus,  in  a  case  where  judgment  must  be  against  aU  the  defendants  or 
none.  Simpson  v.  Watson,  15  Mo."  App.  425.  This  was  a  case  on 
scire  facias  to  revive  a  judgment,  and  it  was  held  that  because  the 
writ  must  pursue  the  nature  of  the  judgment,  which  was  joint,  the 
scire  facias  must  also  be  joint,  and  that  therefore  a  continuance 
to  serve  one  of  the  defendants  was  proper,  notwithstanding  the  stat- 
utes provide  that,  where  there^are  several  defendants,  some  of  whom 
do  not  appear  or  are  not  summoned,  plaintiff  may  dismiss  as  to 
those  not  served,  and  proceed  against  the  others,  or  continue  the 
cause  to  bring  in  the  others.  But  in  Julius  v.  Callahan,  63  Minn. 
154,  66  N.  W.  267,  an  action  by  a  subcontractor  to  enforce  a  me- 
chanic's lien,  the  original  contractors,  who  were  jointly  liable,  were 
impleaded  as  defendants,  but  only  one  of  them  served;  and  it  was 
held  not  error  to  deny  a  continuance  to  serve  the  other  because, 
under  the  statute,  judgment  could  be  rendered  against  both  of  them, 
enforceable  against  their  joint  property  and  the  separate  property  of 
the  one  served. 

And  in  Paine  v.  Aldrich,  133  N.  Y.  544,  30  N.  E.  725,  it  is  held  that  the 
postponement  of  the  trial  of  issues  between  plaintiff  and  one  defend- 
ant until  the  other  defendants  have  been  served  and  their  time  to 
plead  has  expired  rests  in  the  discretion  of  the  trial  court,  and  will 
not  be  reviewed  on  appeal. 

8  Thus,  a  sheriff  sued  for  damages  for  an  official  act  for  which  he  has 
taken  an  indemnifying  bond  is  entitled  to  a  continuance  for  one  term 
to  bring  in  as  parties  the  makers  of  the  bond.  Rains  v.  Herring, 
68  Tex.  468,  5  S.  W.  369,  holding  refusal  error  after  applicant  has 
brought  himself  strictly  within  the  statute  providing  for  such  a  con- 
tinuance.    . 

But  error,  if  any,  in  refusing  the  application  of  defendant  in  an  action 
to  foreclose  a  vendor's  lien,  to  enable  him  to  bring  in  the  sherifT  and 
his  sureties,  to  recover  damages  against  them  for  the  wrongful  levy 
of  a  writ  of  sequestration,  was  waived  where  he  afterward  withdrew 
his  claim  for  such  damages,  and  announced  that  he  would  press  that 
claim  in  a  separate  suit,  and  did  so.  Robertson  v.  Parrish,  —  Tex. 
Civ.  App.  — ,  39  S.  W.  646. 

3  Chicago,  St.  L.  &  W.  R.  Co.  v.  Gates,  120  111.  86,  11  N.  E.  527. 

9.  Public  excitement  or  prejudice. 

Ordinarily,  public  excitement  or  prejudice  is  not  deemed 
sufficient  ground  for  postponement,  where  the  statute  author- 
izes a  party  to  ascertain  the  state  of  mind  of  the  juror  by  exam- 
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ining  him  preliminary  to  challenge,^  or  allowa  the  party  a 
change  of  venue.* 

1  Gourier-Joiniial  Co.  v.  Sallee,  20  Ky.  L.  Rep.  634,  47  S.  W.  226. 

2  State  V.  Hawkins,  18  Or.  477,  23  Pac.  475;  Joyce  v.  Com.  78  Va.  287. 

10.  For  purpose  of  obtaining  jnry. 

The  right  of  trial  by  a  jury  is  good  ground  for  postponing  the 
trial  of  a  cause,  if  the  applicant  has  fully  complied  with  the  law 
entitling  him  to  a  jury,  and  a  jury  is  not  available  when  the 
trial  is  called.^ 

IThus  in  Burrows  v.  Rust,  —  Tex.  Civ.  App.  — ,  44  S.  W.  1019,*where 
the  parties  had  not  announced  ready  when  the  jury  were  in  attend- 
.  ance,  and  the  court  had  not  then  required' trial,  it  was  held  that  upon 
the  discharge  of  the  jury  the  cause  was  continued  by  operation  of  law, 
and  that  denial  of  a  party's  demand  for  continuance  in  ordei*  to 
preserve  his  right  of  jury  trial  after  he  had  paid  the  required  jury  fee, 
and  forcing  him  to  a  trial  at  that  term  without  a  jury,  was  reversi- 
ble error.  But  where  the  cause  had  been  set  for  trial  by  the  ^parties 
themselves  for  a  day  after  the  discharge  of  the  jury  for  the  term, 
this  ground  was  not  available.  Cole  v.  Terrell,  71  Tex.  549,  9  S.  W. 
668.  ' 

And  the  trial  court  may,  on  disability  of  a  juror,  order  an  adjournment 
and  continuance  of  a  case  which  in  any  event  cannot  be  concluded 
at  the  present  term,  until  a  day  certain  of  the  next  term,  imder  an 
Indiana  statute  providing  for  continuance  of  the  court's  sitting  where 
a  case  is  progressing  at  the  expiration  of  a  term  fixed  by  law.  Dor- 
sey  Mach.  Co.  v.  McCaffrey,  139  Ind.  546,  38  N.  E.  208. 

.  To  fill  the  panel. — Adjourning  a  trial  over  one  day  to  permit 
completion  of  the  jury  from  the  regular  panel,  rather  than  from 
talesmen,  is  neither  an  abuse  of  discretion  nor  a  violation  of 
law.^ 

iCook  v.  Fogarty,  103  Iowa,  500,  39  L.R.A.  488,  72  N.  W.  677. 

11.  For  matters  pertaining  to  pleadings  or  issues. 

a.  Amendment  of  pleadinffs,  (1)  In  general, — Amendment 
of  a  pleading  or  filing  a  substituted  or  supplemental  pleading  at 
trial  is  not  sufficient  ground  for  postponement  unless  it  becomes 
necessary  in  order  to  promote  the  ends  of  justice  and  secure  a 

Abbott,  Civ.  Jur.  T.— 2. 


18  CIVIL    TEIAL    BEIEF. 

fair  trial  of  the  issues.^  So,  an  amendment  which  merely  sup- 
plies formal  parts  of  the  pleading,  without  in  any  manner  affect- 
ing the  issues,  or  which  conforms  it  to  the  proofs  or  to  the  facts,* 
or  one  which  raises  immaterial  issues,'  will  not  demand  a  post- 
ponement. Nor  will  an  amendment  justify  postponement  if  in 
fact  there  is  no  surprise  and  the  application  is  for  delay  only.* 
Otherwise,  however,  of  an  amendment  which  materially  changes 
the  issues  or  raises  entirely  new  ones.* 

And  amendment  may  require  continuance  if  adverse  party 
shows  surprise  and  absence  of  material  testimony.®  And  the 
plaintiff  cannot  be  forced  to  trial  on  the  day  a  supplemental  an- 
swer 18  filed.' 

1  Beshoar  v.  Robards,  8  Colo.  App.  173,  45  Pac.  280 ;  Atlanta  Land  & 
Loan  Co.  v.  Haile,  106  Ga.  498,  32  S.  E.  606;  McKinney  v.  Harter, 
7  Blackf.  (Ind.)  385,  43  Am.  Dec.  96;  Barnes  v.  Hekla  F.  Ins.  Co.  75 
Iowa,  11,  9  Am.  St.  Rep.  450,  39  N.  W.  122;  Colhoun  v.  Crawford, 
50  Mo.  458 ;  Pif er  v.  Stanley,  57  Mo.  App.  516 ;  Rosenberg  v.  Third 
Ave.  R.  Co.  47  App.  Div.  323,  61  N.  Y.  Supp.  1052;  Poliock  v.  Jordan, 
22  N.  Dak.  132,  Ann.  Cas.  1914A,  1264,  132  N.  W.  1000. 

As  a  trial  amendment  praying  for  the  recovery  of  interest  on  the  interest- 
bearing  notes  sued  on  and  offered  in  evidence,  but  which  was  not 
asked  in  the  original  petition.  Morrison  v.  Morrison,  102  Ga.  170, 
29  S.  E.  125. 

Or  additional  reply  filed  at  the  trial,  where  the  material  facts-  pleaded 
therein  were  in  issue  under  the  original.  Magnuson  v.  Billings,  152 
Ind.  177,  52  N.  E.  803. 

The  application,  however,  is  addressed  to  the  discretion  of  the  trial  court. 
Sparks  Improv.  Co.  v.  Jones,  4  Ga.  App.  61,  60  S.  E.  810;  Central 
Bkg.  &  T.  Co.  v.  Pusey,  22  S.  D.  223,  116  N.  W.  1126;  Alamo  F.  Ins. 
Co.  V.  Schacklett,  —  Tex.  Civ.  App.  — ,  26  S.  W.  630;  International 
&  G.  N,  R.  Co.  v.  Howell,  101  Tex.  603,  111  S.  W.  142.  See  also 
Georgia,  F.  &  A.  R.  Co.  v.  Sasser,  4  Ga.  App.  276,  61  S.  E.  605. 

A.nd  a  refusal  of  time  to  meet  averments  in  an  amended  statement  and 
holding  counsel  to  a  choice  between  a  general  continuance  and  an 
immediate  trial,  after  the  cause  had  already  been  manipulated  on 
the  list  to  suit  counsel's  convenience,  are  not  reversible  error.  Clow 
V.  Pittsburgh  Traction  Co.  158  Pa.  410,  27  Atl.  1004.  When  counsel 
does  not  offer  to  show  that  an  amendment  presents  an  issue  which  he 
is  not  fully  prepared  to  meet  or  that  he  has  not  at  hand  and  is  not 
ready  to  introduce  all  the  evidence  available  in  support  of  the  de- 
fense a  continuance  is  properly  refused.  Downs  v.  Cassidy,  47  Mont. 
471,  Ann.  Cas.  1915B,  1155,  133  Pac.  106. 
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8  Barnes  v.  Scott,  29  Fla.  285,  11  So.  48;  State  ex  rel.  Rogers  v.  Gage, 
52  Mo.  App.  464;  Western  Brewery  Co.  v.  Meredith,  166  111.  306, 
46  N.  E.  720;  Calumet  Land  Co.  v.  Perry,  86  111.  App.  378;  Union 
P.  R.  Co.  V.  Motzner,  8  Kan.  App.  431,  55  Pac.  670;  Milliken  v.  St. 
Clair,  136  Mich.  250,  99  N.  W.  7.  Especially  where  issues  were  joined 
without  asking  a  postponement  at  the  time,  and  the  affidavit  on  the 
subsequent  motion  shows  merely  affiant's  opinion  that  he  has  a  just 
defense  to  part  of  the  cause  of  action  which  he  can,  if  given  time, 
present  and  sustain,  but  the  extent  of  which  is  not  disclosed.  Bank 
of  Ravenswood  v.  Hamilton,  43  W.  Va.  75,  27  S.  E.  296. 

Thus,  an  amendment  of  a  declaration  merely  to  conform  to  proofs  will 
not  justify  a  postponement,  where  there'  is  no  surprise  and  all  the 
witnesses  who  could  testify  to  the  matters  alleged  were  before  the 
court  and  had  already  been  examined  in  relation  thereto.  Mack  v. 
Porter,  18  C.  C.  A.  627,  25  U.^.  App.  595,  72  Fed.  Rep.  236;  Wabash 
R.  Co.  V.  Campbell,  219  111.  313,  3  L.R.A.(N.S.)  1092,  76  N.  E.  346; 
Babcock  ▼.  Canadian  Northern  R.  Co.  117  Minn.  434,  Ann.  Cas.  1913D, 
924,  136  N.  W.  275.  See  also  Crane  Lumber  Co.  v.  Bellows,  116  Mich. 
304,  74  N.  W.  4B1.  But  it  simply  leaves  the  application  discretionary 
with  the  trial  court.  Harvey  v.  Parkersburg  Ins.  Co.  37  W.  Va.  272, 
16  S.  E.  580.  And  refusal  in  such  case  is  not  reversible  error  where 
the  record  shows  that  the  cause  was  in  fact  tried  on  the  theory  dis- 
closed by  the  amendment.  G«orge  v.  Swafford,  75  Iowa,  401,  39  N. 
W.  804.  See  also  San  Antonio  &  A.  P.  R.  Co.  v.  Liitke,  —  Tex.  Civ. 
App.  — ,  26  S.  W.  248. 

SO;  also,  of  an  amendment  of  a  petition  showing  that  the  amount  orig- 
inally declared  on  as  due  upon  a  promissory  note  is  due  on  settlement, 
where  ho  new  evidence  in  chief  is  introduced  by  plaintiff  and  de- 
fendant is  evidently  not  surprised.  Parsons  Water  Co.  v.  Hill,  46 
Kan.  145,  26  Pac.  412.  Or  an  amendment  whose  purpose  is  merely 
to  clarify  ambiguous  language  of  the  pleading,  so  as  to  remove  an 
objection  to  the  introduction  of  evidence  under  it.  Ellen  v.  Lewison, 
88  Cal.  253,  26  Pac.  109. 

On  an  amendment  correoting  a  mistake  in  defendant's  name  where  service 
was  acknowledged  in  defendant's  proper  name.  Chattanooga,  R.  & 
C.  R.  Co.  V.  Jackson,  86  Ga.  676,  13  S.  E.  109. 

So,  also,  of  a  substituted  petition,  though  it  changes  the  issues,  where 
the  count  therein  pleading  a  new  cause  of  action  is  withdrawn,  leav- 
ing substantially  the  same  cause  of  action  as  that  set  out  in  the  orig- 
inal petition.    Skrable  v.  Pryne,  93  Iowa,  691,  62  N.  W.  21. 

An  amendment  which  merely  amplifies  and  sets  forth  with  greater  par- 
ticularity the  circumstances  of  the  cause  of  action  set  out  in  the 
original  pleading  is  not  ground  for  a  continuance.  B.  Shoninger  Co. 
V.  Mann,  219  111.  242,  3  L.R.A.<N.S.)  1097,  76  N:  E.  354,  19  Am. 
Neg.  Rep.  198. 
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3  Wilson  V.  Sun  Pub.  Co.  85  Wash.  503,  Ann.  Cas.  1917B,  442,  148  Pac. 
774;  Lamb  v.  Beaumont  Temperance  Hall  Co.  2  Tex.  Civ.  App.  289, 
21  S.  W.  713;  Lindsley  v.  Parks,  17  Tex.  Civ.  App.  527,  43  S.  W.  277. 

4Beham  v.  Ohio,  75  Tex.  87,  12  S.  W.  996;  Atlanta  Cotton-Seed  Oil  MUlg 
V.  Coflfey,  80  Ga.  145,  4  S.  E.  759;  Rosenberg  v.  Third  Ave.  R.  Ca 
47  App.  Div.  323,  61  N.  Y.  Supp.  1052. 

SAVheaton  v.  Ansley,  71  Ga.  35;  Downey  v.  O'Donnell,  92  Ilf.  659;  Dan- 
ley  V.  Seanlon,  116  Ind.  8,  17  N.  E.  158;  Tourtelot  v.  Tourtelot,  4 
Mass.  506;  Lester  v.  Thompson,  91  Mich.  245,  51  N.  W.  893;  Vicks- 
burg,  S.  &  P.  R.  Co.  V.  Stocking,  —  Miss.  — ,  10  So.  480 ;  Deshong  v. 
Deshong,  186  Pa.  227,  65  Am.  ^t.  Rep.  855,  40  Atl.  402;  Galveston, 
H.  &  S.  A.  R.  Co.  V.  Smith,  9  Tex.  Civ.  App.  450,  29  S.  W.  186. 

As  where  defendant,  in  an  action  to  restrain  the  enforcement  of  a  void 
judgment,  a  few  minutes  before  the  case  is  called  for  trial  pleads  in 
reconvention  the  original  cause  of  action.  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Schneider,  —  Tex.  Civ.  App.  — ,  28  S.  W.  260. 

And  refusal  of  postponement  asked  by  defendant  because  of  a  material 
amendment  to  plaintiff's  declaration,  after  all  evidence  was  in  and 
final  arguments  made,  is  error.  Chicago  &  N.  W.  R.  Co.  v,  Davis, 
78  III.  App.  58.  Or  because  of  an  alteration  of  a  declaration  qlaiming 
damages  to  on^  lot  of  land,  the  number  of  which  is  not  given,  so  as 
to  make  it  apply  to  four  designated  lots  of  land,  of  which  defendant 
had  no  knowledge  previous  to  the  calling  of  the  case  for  trial.  Cen- 
tral R.  &  Bkg.  Co.  V.  Jackson,  94  Ga.  640,  21  S.  E.  845. 

«Marr  v.  Rhodes,  131  Cal.  267,  63  Pac.  364;  Denver  &  R.  G.  R.  Co.  v. 
Loveland,  16  Colo.  App.  146,  64  Pac.  381;  Gerkin  v.  Brown  &  S.  Co. 
177  Mich.  46,  143  N.  W.  48,  48  L.R.A.(N.S.)  224,  4  N.  C.  C.  A  254; 
Eldridge  v.  Young  America  &  C.  Consol.  Min.  Co.  27  Wash.  297,  67 
Pac.  703. 

^  Sparks  v.  Green,  69  S.  C.  198,  48  S.  E.  61. 

(2)  By  statute. — In  some  states  amendment  of  a  pleading  is 
good  ground  for  postponement  if  the  trial  court  is  satisfied,  by 
affidavit  or  otherwise,  as  required,  that  the  opposite  party  is 
taken  by  surprise  and  cannot  be  ready  for  trial  in  consequence 
thereof,^  and  that  the  purpose  of  the  application  is  not  delay.' 
But  a  strict  compliance  with  those  statutes  is  a  prerequisite.' 

iPifer  V.  Stanley,  67  Mo.  App.  616;  Rev.  Stat.  Mo.  <1919)   §  1391. 

So  in  Illinois  by  the  present  statute  (Rev.  Stat.  §  8579)  although  prior 
to  its  passage  it  was  conclusively  presumed,  under  the  common-law 
rule  then  prevailing,  that  defendant  was  surprised  and  unprepared 
for  trial  whenever  the  declaration  was  amended  in  any  material  par- 
ticular, and  if  defendant  desired  he  was  entitled  to  continuance  as 
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matter  of  right  at  plaintiff's  costs.     Chicago  &  £.  I,  K.  Co.  v.  Goy- 
ette,  32  111.  App.  574. 

A-  dismissal  by  amendment  at  a  previous  term  as  to  one  defendant,  be- 
tween whom  and  the  others  there  is  no  interest,  is  not  an  amendment^ 
within  ,the  meaning  of  a  statute  allowing  a  continuance  as  matter  of 
right  for  an  amendment  at  hearing  to  bill  or  answer,  to  the  party 
against  whom  it.  is  allowed.  Elyton  Land  Co.  v.  Denny,  108  Ala.  553, 
18  So.  561. 

So,  an  amendment  describing  defendant  as  "surviving"  executor,  the 
original  complaint  designating  him  as  "executor"  simply,  is  as  to 
form  only,  and  does  not  entitle  defendant  to  a  continiiance  imder  a 
statute  allowing  a  continuance  for  an  amendment  in  matter  of  sub- 
stance. Barnes  v.  Scott,  29  Fla.  285,  11  So.  48.  And  see  note  2,  pre- 
ceding section. 

« Atlanta  Cotton-Seed  Oil  Mills  v.  Coffey,  80  Ga.  146,  4  8.  E.  759;  6a. 
Code   (1919)    §  5714  [5128].     And  see  note  4,  preceding  section. 

8  Clause  V.  Bullock  Printing  Press  Co.  20  111.  App.  113,  affirmed  in  118 
111.  612,  9  N.  E.  201.  And  a  dismissal  of  certain  counts  of  the  dec- 
laration, even  though  it  be  treated  as  an  amendment,  is  insufficient 
without  the  required  statutory  showing.     Ibid. 

So,  in  Georgia,  defendant's  application,  based  on  surprise  at  an  amend- 
ment to  the  declaration,  is  properly  refused  where  he  does  not  state 
that  he  is  less  prepared  for  trial  then  he  would  have  been  if  the 
amendment  had  not  been  made,  and  how,  and  that  such  surprise  was 
not  claimed  for  the  purpose  of  delay,  as  required  by  the  Georgia 
Code.  Atlanta  Cotton-Seed  Oil  Mills  v.  Coffey,  80  Ga.  145,  4  S.  E, 
769. 

But  an  amendment  to  a  pleading  does  not  alone  authorize  a 
continuance;  the  applicant  must  show  some  good  reason  why 
he  cannot  safely  proceed  to  trial.^ 

1  Foote  V.  Burlington  Gaslight  Co.  103  Iowa,  676,  72  N.  W.  755;  Clark 
V.  EUithorpe,  7  Kan.  App.  337,  51  Pac.  940;  Wolfe  v.  Johnson,  152 
111.  280,  38  N.  E.  886. 

He  must  show  that  he  is  rendered  less  ready  for  trial  thereby.  Atlanta 
Land  <Sl  Loan  Co.  v.  Halle,  106  Ga.  498,  32  S.  E.  606.  And  merely 
stating  a  feeling  of  surprise,  and  that  he  can  make  a  complete  and 
absolute  defense  to  the  cause  of  action  if  given  reasonable  opportu- 
nity to  prepare,  will  not  entitle  defendant  to  a  postponement  for  an 
amendment  by  plaintiff, — especially  where  the  amendment  consisted 
merely  of  striking  out  one  of  the  grounds  of  damages  alleged  and 
changing  the  gross  amount  claimed.     Franklin  v.  Krum,  171  111.  378. 

Requiring  the  trial  of  an  action  for  the  death  of  an  interstate  railway 
employee  to  proceed  after  allowing  an  amendment  to  the  complaint 
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which  already  contained  an  allegation  of  dependency  so  as  specifical- 
ly to  bring  the  case  within  the  federal  employers'  liability  act  is  not 
such  an  abuse  of  discretion  as  amounts  to  a  denial  of  due  process  of 
law  where  the  defendant's  counsel  was  not  willing  to  say  that  he  was 
taken  by  surprise  although  stating  that  he  was  not  prepared  on  the 
question  of  dependency.  Seaboard  Air  Line  Ky.  v.  Koennecke,  239 
U.  S.  352,  60  L.  ed.  324,  36  Sup.  Ct.  Rep.  126,  11  N.  C.  C.  A.  165. 

(3)  Effect  of  previous  notice. — Surprise  cannot  -be  claimed 
because  of  an  amendment,  where  the  applicant  has  had  sufficient 
previous  notice  of  it  and  the  issue  raised  by  it  to  put  him  on  in- 
quiry and  prepare  to  meet  it.^ 

lAs,  where  a  cause  of  action  set  forth  with  particularity  in  an  amended 
pleading  was  mentioned  in  such  manner  in  the  original  as  to  call 
his  attention  thereto  and  give  him  notice  that  plaintiff  relied  on  it. 
Texas  &  P.  R.  Co.  v.  Neal,  —  Tex.  Civ.  App.  — ,  33  S.  W.  693.  Or 
where  the  same  parties  had  been  parties  to  another  action  tried  but 
a  few  months  before,  in  which  practically  the  same  issues  as  those 
raised  by  the  amendment  were  involved,  and  at  which  much  of  the 
evidence  adduced  had  relation  thereto.  Jordan  v.  Schuerman,  6  Ariz 
79,  63  Pac.  579. 

And  defendant  cannot  claim  surprise  at  a  trial  amendment  claiming  dam- 
ages for  injuries  not  alleged  in  the  original  pleadings,  where  plain- 
tiff's depositions,  filed  in  court  over  three  months,  showed  that  dam- 
ages would  be  claimed  for  those  injuries.  Gulf,  C.  &  S.  F.  K.  Co.  v. 
Brown,  16  Tex.  Civ.  App.  93,  40  S.  W.  80.  So  of  an  amendment  filed 
two  days  before  trial,  changing  the  date  of  the  injuries  for  which 
damages  are  sought,  where  the  date  fixed  by  the  amendment,  which 
was  the  correct  one,  was  fixed  in  depositions  taken  long  before  trial, 
in  the  taking  of  which  defendant  participated.  Texas  &  P.  R.  Co.  v. 
Cornelius,  10  Tex.  Civ.  App.  125,  30  S.  W.  720. 

So,  service  of  a  copy  of  an  amendment  on  him  ten  months  previous  to  the 
trial  will  overcome  a  claim  of  surprise,  although  the  original  was  not 
filed  until  three  days  before  trial.  Southern  Bell  Teleph.  &  Teleg. 
Co.  V.  Jordan,  87  Ga.  69,  13  S.  E.  202. 

But  plaintiff  in  certiorari  should  be  granted  a  continuance^  where,  after 
admitting  the  truth  of  the  answer,  it  has  been  amended  without  no- 
tice to  him.  Phillips  v.  Atlanta,  79  Ga.  510,  3  S.  E.  431.  And  in 
Sapp  V.  Aiken,  68  Iowa,  699,  28  N.  W.  24,  refusal  on  the  ground  that 
the  party  filing  the  amendment  had  notified  his  adversary  of  the  sub- 
stance thereof  in  time  to  prepare  to  meet  it  was  held  error,  because 
it  was  necessary  to  prepare  to  meet  only  those  issues  raised  by  the 
pleadings. 

Where  the  matter  to  which  the  amendment  relates  is  already  within  the 
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knowledge  of  the  adverse  party  the  motion,  for  a  continuance  is  prop- 
erly denied.  St.  Louis  I.  M.  &  S.  R.  Co.  v.  Webster,  99  Ark.  265, 
Ann.  Cas.  1913B,  141,  137  S.  W.  1103,  1199. 

For  a  discussion  of  other  matter  arising  at  trial  operating  to  surprise  a 
party,  entitling  him  to  a  continuance,  see  infra,  §  13. 

(4)  Fcuihire  to  ash  for  postponement, — Failure  to  ask  for  a 
postponement  on  the  court's  allowing  an  amendment  to  be  filed 
instanter,  and  proceeding  with  the  trial,  will  prevent  the  sub- 
sequent assignment  of  such  action  as  error.  ^ 

1  Manners  v.  Fraser,  6  Colo.  App.  21,  39  Pac.  889 ;  Knefel  v.  Flanner,  166 
111.  147,  46  N.  E.  762;  Taylor  v.  Cox,  32  W.  Va.  148,  9  S.  E.  70. 

And  a  defendant  who,  instead,  of  asking  a  postponement  because  he  was 
not  given  notice  of  the  filing  of  an  amendment,  excepts  to  the  in- 
troduction of  any  evidence  thereunder,  and  then  withdraws  from  the 
case  and  refuses  to  file  an  answer  on  the  ground  that  he  is  not  ready 
for  trial,  cannot  appeal  for  errors  alleged  to  have  been  committed 
at  trial.  Baker  v.  Kansas  City,  St.  J.  &  0.  B.  R.  Co.  107  Mo.  230, 
17  S.  W.  816. 

h.  Giving  defendant  time  to  rejoin. — A  defendant  whose  mo- 
tion to  require  plaintiff  to  make  his  reply  more  specific  is  over- 
ruled on  the  next  to  the  last  day  of  the  term  is  entitled  to  time 
to  rejoin  and  to  take  proof  in  support  of  his  defense.^ 

1  Moreland  v.  Citizens'  Sav.  Bank,  16  Ky.  L.  Rep.  860,  30  S.  W.  19. 

c.  Time  to  make  up  issues  on  appearance  of  new  party, — A 
defendant  as  to  whom  the  issues  are  joined  and  the  cause  set  for 
trial  cannot  demand  a  continuance  to  make  up-  issues  as  to  an- 
other defendant  not  served,  who  voluntarily  appears/ 

1  National  Bank  of  Commerce  v.  Galland,  14  Wash.  502,  46  Pac.  35. 
Especially  where  the  claims  of  the  new  parties,  who  are  brought  in 
while  the  trial  is  in  progress,  are  undisputed.  Burns  v.  Beck  &  G. 
Hardware  Co.  83  Ga.  471,  10  S!  E.  121. 

12.  For  want  of  preparation. 

a.  By  the  party, — A  party  who  has  been  diligent  in  his  efforts 
to  be  ready  for  trial  but  is  defeated  by  circumstances  beyond  his 
control  isj  if  no  unreasonable  delay  has  occurred,  entitled  to  a 


24  CIVIL    TKIAX    BBIEF. 

reasonable  opportunity  for  presenting  his  case,  and  postpone- 
ment should  be  granted  if  necessary  for  that  purpose ;  *  but  a 
party  who  might  have  been  prepared  for  trial  will  very  seldom 
be  granted  a  continuance  because  he  is  not  prepared ;  certainly 
in  such  a  case  the  court's  discretion  will  not  be  disturbed.*  If 
he  is  not  ready  for  trial  when  his  case  is  called  he  should,  in  or- 
der to  save  his  rights,  move  to  postpone,  stating  fully  his 
grounds  therefor.'  But  in  a  case  of  long  pendency,  an  appli- 
cant, though  it  is  his  first  application,  is  held  to  the  most  rigid 
requirement  of  the  statutes.* 

IRadford  v.  Fowlkes,  85  Va.  820,  8  S.  E.  817 ;  E.  F.  Kirwan  Mfg.  Co.  v. 
Truxton,  1  Penn.  (Del.)  409,  42  Atl.  988.  As,  when  his  failure  to  be 
ready  is  due  to  the  unexpected  continuance  of  another  cause  set  for 
trial  the  same  day,  the  outcome  of  which,  it  was  anticipated,  would 
determine  his  own  cause,  although  he  is  to  some  extent  negligent. 
Re  Davis,  15  Mont.  347,  39  Pac.  292.  But  plaintiff's  application  for 
time  to  file  an  amended  complaint,  and  to  procure  evidence  rendered 
necessary  by  the  amendment,  is  properly  denied,  where  the  cause  has 
already  been  twice  tried  and  the  court  is  not  informed  of  the  nature 
of  the  desired  amendments  or  that  plaintiff  is  unable  to  establish 
those  averments  without  additional  evidence.  Schultz  v.  McLean,  109 
Cal.  437,  42  Pac.  657. 

8  Pollock  V.  Jordan,  22  N.  D.  132;  Ann.  Cas.  1W4A,  1264,  132  N.  W.  1000. 
A  courti  will  not  grant  a  continuance  to  an  administrator  to  settle 
his  account  when  he  has  been  grossly  negligent  in  bringing  his  ac- 
count to  a  close.    Foster  v.  Abbott,  1  Mass.  234. 

8  Lincoln  v.  Staley,  32  Neb.  63,  48  N.  W.  887. 

♦  Watson  V.  Blymer  Mfg.  CJo.  ,66  Tex.  558,  2  S.  W.  353. 

6.  Unpreparedness  of  counsel. — A  party  whose  counsel, 
though  diligent,  is,  for  reasons  beyond  his  control,  unprepared 
for  trial,  is  entitled  to  postponement.^  Otherwise,  however,  of 
a  simple  case  requiring  but  inconsiderable  time  for  preparation.* 

1  Jaffe  V.  Lilienthal,  101  Cal.  175,  35  Pac.  636  (sudden  illness  of  client). 
8  Glaeser  v.  St.  Paul,  67  Minn.  368,  69  N.  W.  1101. 

But  uiipreparedness  of  counsel  because  of  his  being  recently 
retained  will  not  authorize  postponement  if  the  client,  though 
having  sufficient  time  and  reasonable  opportunity,  has  not  been 


II. ^APPLICATIONS  TO  POSTPONE.  25 

diligent  in  securing  counsel ;  *  or  where  counsel  could,  by  rea- 
sonable diligence,  have  prepared  for  trial.* 

I  Denial  of  the  application  is  not  an  abuse  of  discretion  in  such  a  case. 
Gunn  V.  Gunn,  95  Ga.  439,  22  S.  E.  652;  Texas,  S.  F.  &  N.  R.  Co. 
V.  Saxton,  7  N.  M.  302,  34  Pac.  532.  And  especially  where  the  hour 
of  trial  'has  been  already  reset  to  an  hour  fixed  by  the  applicant  him- 
self.  Barton  v.  Mabaska  County  Dist.  Ct.  90  Iowa,  742,  57  N.  W. 
611.  Or  there  is  no  showing  why  former  counsel  does  not  appear. 
Maloney  v  Traverse,  87  Iowa,  306,  64  N.  W.  155. 

But  a  party  whose  counsel  informs  him  on  the  day  of  the  application 
that  he  cannot  try  the  case,  and  who  immediately  employs  new  coun- 
sel, is  entitled  to  postponement, — especially  where  it  appears  that  he 
has  a  meritorious  case  which  would  be  materially  prejudiced  by  be- 
ing forced  to  immediate  trial.  Allen  v.  PoUad,  15  Ky.  L.  Kep.  62,  22 
S.  W.  436. 

S  Pennsylvania  Co.  v.  Rudel,  100  111.  603. 

13.  Ppr  surprise  at  trial. 

a.  Failure  of  evidence, — Failure  of  evidence,  due  to  the  ab- 
sence of  plaintiff's  only  witness  by  whom  he  could  defeat  a  de- 
fense set  up  the  day  before  the  application  to  postpone  was 
made,  and  which  took  him  by  surprise,  is  ground  for  postpone- 
ment.^ 

lAlt  V.  Grosclose,  61  Mo.  App.  409   (error  to  refuse). 

6.  Misled  by  loitivess. — So,  too,  where  the  applicant  has  been, 
honestly  and  without  indiscretion  on  his  part,  misled  by  a  wit- 
ness to  rely  on  his  testimony  and  is  surprised  by  the  witness's 
testifying  contrary  to  what  was  expected ;  ^  but  the  testimony 
must  be  material.* 

1  Maynard  v.  Cleveland,  76  Ga.  52.  And  it  is  error  of  law  to  hold  that 
the  applicant's  showing  for  a  continuance,  though  otherwise  satis- 
factory, is  met  and  answered  by  the  mere  fact  that  the  witness  is 
called  by  his  adversary,  and  not  by  himself.     Ibid. 

But  a  claim  that  the  adverse  party  testified  to  a  statt  of  facts  different 
from  that  which  it  was  supposed  he  would  testify  to  is  insufficient. 
Butt  v.  Carson,  6  Okla.  160,  48  Pac.  1S2. 

tDempsey  v.  Taylor,  4  Tex.  Civ.  App.  126,  23  S.  W.  220. 
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c.  Surprise  by  admission  of  evidence, — Surprise  predicated 
on  the  admission  of  evidence  is  good  ground  for  postponement 
when  it  is  irrelevant  to  any  issue  qf  law  or  fact  joined  or  tend- 
ered by  the  party  offering  it ;  *  or  contrary  to  the  other  party's 
understanding  of  a  ruling  on  a  former  motion,  by  which  he 
understood  it  was  to  be  excluded.*  But  not  when  the  applicant 
is  fairly  apprised  by  his  adversary's  pleadings  of  the.  character 
of  the  evidence  which  he  may  expect  will  be  offered,  and  shows 
no  reason  for  being  unprepared  to  meet  it ;  *  nor  where  the  evi- 
dence admitted  requires  no  new  evidence  to  meet  it ;  *  and  noth- 
ing but  delay  would  be  accomplished  by  the  postponement. 

1  Garrett  y.  Carlton,  65  Miss.  188,  3  So.  376;  Jourdan  v.  Healey,  46  N. 
Y.  S.  R.  198,  19  N.  Y.  Supp.  240. 

«  Colorado  Midland  R.  Co.  v.  Bowles,  14  Colo.  85,  23  Pac.  467. 

SDueber  Watch  Case  Mfg.  Co.  v.  Lapp,  35  111.  App.  372;  Violet  v.  Rose, 
39  Neb.  660,  58  N.  W.  216.  Especially  where  there  is  no  showing  that 
th^  testimony  is  false  or  can  be  rebutted.  Gidionsen  v.  Union  Depot 
R.  Co.  129  Mo.  392,  31  S.  W.  800. 

"It  is  a  condition  precedent  to  the  relief  sought,  however,  that  the  appli- 
cant should  himself  be  blameless."  Gidionsen  v.  Union  Depot  R.  Co. 
129  Mo.  392,  31  S.  W.  800. 

*Thu8,  a  supplemental  account  filed  by  executors  in  a  proceeding  for  dis- 
tribution, before  the  jury  is  impaneled,  the  items  of  which  are  merely 
a  continuation  of  those  in  the  original  account.  Shiner  v.  Shiner,  14 
Tex.  Civ.  App.  489,  40  S.  W.  439. 

The  admission  of  incompetent  evidence  and  its  subsequent 
withdrawal  before  argument  furnishes  in  itself  no  ground  for 
postponement.* 

1  Especially  where  the  party  asking  its  withdrawal,  who  is  also  the  appli- 
cant for  the  postponement,  is  not  prejudiced  by  it.  Rathgebe  v.  Penn- 
sylvania R.  Co.  179  Pa.  31,  36  Atl.  160. 

d.  Surprise  by  exclusion  of  evidence. — The  exclusion  of  evi- 
dence because  incompetent  does  not  entitle  to  a  postponement 
on  the  ground  of  surprise.*  Otherwise,  however,  where  it  is 
excluded  on  objection  contrary  to  agreement  of  counsel.*  But 
the  application  is  discretionary  with  the  trial  court.* 

1  French  v.  Groesbeck,  8  Tex.  Civ.  App.  19,  27  S.  W.  43. 
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Otherwise^  when  the  incompetency  results  from  a  defect  whick  can  be 
cured  without  materially  delaying  the  trial.  Mattfield  v.  Hunting- 
ton, 17  Tex.  Civ.  App.  716,  43  S.  W.  53.  Though  granting  the  ap- 
plication is  not  sufficient  to  require  a  reversal  of  a  judgment  rendered 
at  a  subsequent  term,  on  full  trial  on  tKe  merits.  Daniels  v.  Creek- 
more,  7  Tex.  Civ.  App.  673,  27  S.  W.  148. 

s  Cherokee  &  P.  Coal  k  Min.  Co.  v.  Wilson,  47  Kan.  460,  28  Fac.  178. 
See  also  Texas  &  P.  R.  Co.  v.  Boggs,  —  Tex.  Civ.  App.  — ,  30  S.  W. 
1089. 

8  French  v.  Groesbeck,  8  Tex.  Civ.  App.  19,  27  S.  W.  43;  Wadsworth  Pooy 
School  V.  Orr,  33  S.  C.  273,  11  S.  £.  830  (refusing  to  review  the  exer- 
cise of  that  discretion). 

« 

e.  Waiver  of  svrprise. — A  party  claiming  to  be  surprised 
must  move  for  a  continuance  ^  at  the  earliest  practicable  mo- 
ment;* and  failure  to  do  so  is  to  waive  the  surprise,' 

1  Collins  V.  Valleau,  79  Iowa,  626,  43  N.  W.  284,  44  N.  W.  904. 

S  McLear  v.  Hapgood,  85  Cal.  557,  24  J?ac.  788. 

8  Dueber  Watch-Case  Mfg.  Co.  v.  Lapp,  35  111.  App.  372. 

14.  Mistake  of  counsel  or  party. 

Where,  in  the  progress  of  the  trial,  the  cause  suffers  injus- 
tice from  the  honest  mistake  of  the  party  or  his  counsel,  a  con- 
tinuance will  be  allowed.^  But  a  mistake  of  law  is  no  ground 
for  a  continuance.* 

1  Earnest  v.  Napier,  15  Ga.  306;  Whitaker  v.  Whitaker,  19  Ky.  L.  Rep. 
1476,  43  S.  W.  464;  Schamberg  v.  Leslie,  19  Ky.  L.  Rep.  699,  41  S. 
W.  265;  Myers  v.  Trice,  86  Va.  835,  11  S.  E.  428. 

SMusgrove  v.  Perkins,  9  Cal.  212;  Long  v.  Huggins,  72  Ga.  Y76;  Hall  v. 
Mount,  3  Coldw.  73. 

15.  Por  absence  of  party. 

a.  General  rule. — ^Absence  of  the  party  himself  from  the 
trial,  without  good  cause  shown,  is  not  ground  for  postponement 
as  matter  of  right ;  *  and  it  is  not  enough  that  he  remains  away 
in  reliance  upon  his  attorney's  advice  that  the  case  would  not  be 
reached,*  though  he  may  do  so  upon  such  a  statement  by  the 
court.^  A  stricter  showing  of  cause  for  absence  is  required  in 
the  case  of  a  party  than  is  required  in  the  case  of  a  witness.* 
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Even  in  divorce  cases  where  the  trial  court  should  be  very  lib- 
eral in  granting  continuances  a  defendant  must  be  held  to  the 
exercise  of  good  faith  and  diligence  and  cannot  be  heard  to  com- 
plain if  the  failure  to  present  his  defense  results  from  axi  at- 
tempt to  subordinate  the  business  of  the  court  to  his  own  busi- 
ness engagements  and  convenience.* 

•Tucker  v.  Garner,  25  Kan.  454;  Pardridge  v.  Wing,  75  lU.  236;  CuUey 
.  V.  Walkeen,  80  Mich.  443,  45  N.  W.  368;  AUis  v.  Meadow  Spring  Dis- 
tilling Co.  67  Wis.  16,  29  N.  W.  543,  30  N.  W.  300;  Camp  v.  Morgan, 
81  Ga.  740,  8  S.  E.  422;  Lehman  v.  Hudmon,  85  Ala.  135,  4  So.  741; 
National  Exch.  Bank  v.  Walker,  80  Ga.  281,  4' S.  E.  763;  Evans  v. 
Marden,  154xin.  443,  40  N.  E.  446;  West  v.  Hennessey,  63  Minn.  378, 
65  N.  W.  639;  Hutcherson  v.  Ladson,  130  Ga.  427,  60  S.  E.  1000. 

But  an  action  before  a  justice  in  which  defendant  has  been  arrested 
on  civil  process  should  be  postponed  on  showing  that  defendant  is 
in  attendance  on  the  circuit  court  as  juror.  Brower  v%  Tatro,  116 
Mich.  368,  73  N.  W.  421. 

But  the  motion  must  be  supported  at  least  by  proof  that  he  is  unable  to 
attend,  and  that  his  presence  is  necessary  to  a  fair  trial,  either  as 
an  interested  party  (Telford  v  Brinkerhoff,  45  111.  App.  586;  Pau- 
lueci  V.  Verity,  1  Kan.  App.  121,  40  Pac.  927),  or  as  an  indispensable 
witness  for  himself,  and  that  it  has  been  impossible  to  secure  his 
deposition;  Hurck  v.  St.  Louis  Exposition  &  Music  Hall  Asso.  28 
Mo.  App.  629;  Daly  v.  Minke,  86  N.  Y.  Supp.  92.  An  adjournment 
for  this  reason  is  within  the  discretion  of  the  court.  American 
Standard  Jewelry  Co.  v.  Hill,  90  Ark.  78,  117  S.  W.  781. 

A  mere  allegation  that  the  party's  presence  was  necessary  for  conference 
with  his  counsel  during  the  trial, — held,  not  enough  to  make  it  error 
to  refuse.  Pate  v.  Tait,  72  Ind.  450.  Or  that  his  testimony  is  neces- 
sary to  create  a  preponderance  in  his  favor,  one  postponement  for 
the  same  .reason  having  already  been  had.  Cochrane  v.  Parker,  12 
Colo.  App.  169,  54  Pac.  1027. 

But  Mathews  ^.  Willoughby,  85  Ga.  289,  11  S.  E.  620,  holds  it  unneces- 
sary to  state  the  reason  why  the  party's  presence  is  desired. 

2  Brock  V.  South  &  North  Ala.  R.  Co.  65  Ala.  79;  Miller  v.  Brown,  18 
Idaho,  200,  109  Pac.  139;  Brandt  v.  McDowell,  52  Iowa,  230,  2  N. 
W.  1100. 

8  As,  a  statement  by  the  court  on  the  day  set  for  trial  that  the  case 
would  not  be  reached,  but  if  it  was,  it  would  be  continued  because 
of  the  illness  of  defendiant's  counsel.  Light  v.  Kichardson,  3  Cal. 
Unrep.  745,  31  Pac.  1123. 

*  Gates  V.  Hamilton,  12  la.  50 ;  Neven  v.  Neven,  38  Nev.  541,  Ann.  Cas. 
1918B,  1063,  148  Pac.  354,  154  Pac.  78. 
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'Barnes  v.  Barnes,  95  Cal.  171,  16  L.R.A.  660,  30  Pac  298;  Neven  v. 
Neven,  supra.     . 

Otherwise,  of  a  statement  by  a  justice  made  out  of  court  that  a  case 
will  be  continued  to  a  term  subsequent  to  that  to  which  it  is  re- 
turnable, and  of  which  the  adverse  party  has  no  knowledge  until  he 
comes  to  the  trial.  Watklns  v.  Ellis,  105  Ga.  796,  32 'S.  E.  131.  And 
in  Holden  v.  McCabe,  21  Pac.  Co.  Ct.  41,  a  continuance  granted  by  a 
justice,  who  met  the  parties  on  t}ie  street  and  told  them  he  could  not 
hear  the  case  till  9  o'clock  the  next  morning,  is  held  invalid,  and 
does  not  bind  defendant  to  appear  at  that  time. 

6.  Providential  or  unavoidable  ca/ases. — Providential  or  un- 
avoidable causes,  or  causes  to  which  neither  the  absentee  nor  his 
counsel  have  contributed,  may,  however,  entitle  the  applicant  to 
a  postponement.* 

1  As,  where  plaintiff's  failure  to  attend  was  due  to  the  miscarriage  of  a 
letter  written  by  her  attorney.  Helm  v.  Voils,  58  Kan.  816,  49  Pac. 
662. 

And  counsel  should  be  allowed  time  to  prepare  a  formal  application  where 
he  states  that  he  has  written  his  client,  who  lives  at  a  distance,  of  the 
time  of  trial,  and  that  his  absence  is  undoubtedly  due  to  failure  to 
receive  the  letter.  Mayton  v.  Guild,  —  Tex.  Civ.  App.  — ,  29  S.  W. 
218. 

Otherwise,  however,  when  the  only  evidence  to  support  the  application 
is  a  telegram  from  the  absent  party  that  he  is  "detained  providen- 
tially by  sickness."  McElveen  Commission  Co.  v.  Jackson,  94  Ga. 
549,  20  S.  E.  428.  Or  a  telegram  from  his  copartners  that  he  was  at 
a  place  from  which  he  could  not  reach  the  place  of  trial  until  after 
the  time  at  which  it  was  to  be  called,  and  diligence  demanded  that 
his  deposition  should  have  been  taken.  Mayer  v.  Duke,  72  Tex.  445, 
10  S.  W.  565. 

c.  Illness  of  party. — Illness  of  a  party,  necessitating  his  ab- 
sence from  the  trial,  may  be  ground  for  a  postponement ;  ^  but 
a  refusal  on  an  insufficient  showing  that  it  exists  is  not  error.* 
In  fact  it  is  generally  considered  that  a  motion  for  a  continu- 
ance because  of  the  illnoss  of  a  party  is  addressed  to  the  sound 
discretion  of  the  trial  CLiirt  and  that  the  exercise  of  the  discre- 

• 

tion  will  not  be  interfered  with  by  the  appellate  court  unless  it 
appears  that  it  was  abused  to  such  extent  that  prejudice  or  in 
jury  resulted.* 

iPost  V.  Cecil,  11  Ind.  App.  302,  39  N.  E.  222;  EUiott  v.  Field,  21  Colo. 
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378,  41  Pac.  504;  Jaflfe  v.  Lilienthal,  101  Cal.  175,  35  Pac.  636; 
Mathews  v.  Willoughby,  85  Ga.  289,  11  S.  E.  620;  Garfield  Nat.  Bank 
V.  Colwell,  28  N.  Y.  S.  R.  723,  8  N.  Y.  Supp.  380;  Morse  v.  Lowe, 
111  Ga.  274,  36  S.  E.  688;  J.  H.  Rottman  Distilling  Co.  v.  Van 
Frank,  88  Mo.  App.  50.  Absence  on  account  of  sudden  illness  has 
been  held  to  make  it  error  to  refuse.  Douglass  v.  Blakemore,  12 
Heisk.   564. 

Otherwise,  where  both  parties  announce  "ready"  when  the  case  is  called 
in  its  order,  two  days  before  that  set  for  trial,  and  the  party  is  no 
worse  on  the  day  of  trial  than  she  was  on  the  day  set  for  the  trial. 
Hinkle  v.  Story,  96  Ga.  776,  22  S.  E.  333.  Or  where,  further  than 
his  desire  to  attend,  there  is  no  showing  that  attendance  of  the  party 
who  is  a  nonresident  is  necessary,  either  as  a  party  or  a  witness. 
Paulucci  V.  Verity,  1  Kan.  App.  121,  40  Pac.  927. 

For  other  illustrations  of  refusal  held  proper,  see  Schlesinger  v.-  Nunan, 
26  111.   App.    625;    Duggar   v.   Lackey,   85   Ga:   631,   11   S.   E.   1026;    ' 
Worshman   v.   McLeod,  —  Miss.  — ,   11   So.   107;    Rubens   v.   Mead, 
6  Cal.  Unrep.  14,  53  Pac.  432. 

« Smith  V.  Smith,  132  Mo.  681,  34  S.  W.  471;  McGrath  v.  Tallent,  7  Utah, 
256,  26  Pac.  574. 

Thus,  where  illness  was  shown  only  by  physician's  certificate,  without 
affidavit.  Schnell  v.  Rothbath,  71  111.  83;  Waarich  v.  Winter,  33 
111.  App.  36;  Harlow  v.  Warren,  38  Kan.  480,  17  Pac.  159.  Or  where 
the  certificate  does  not  state  that  the  one  certifying  is  a  physician, 
and  no  evidence  is  offered  that  he  is  such,  and  no  other  evidence  of 
the  illness  is  offered,  though  there  is  a  subsequent  offer  to  show  that 
the  one  certifying  is  a  physician.  Gainsley  v.  Gainsley,  6  Cal. 
Unrep.  310,  44  Pac.  456. 

8Note  42  L.R.A.(N.S.)  660. 

d.  Illness  m  party's  family. — Illness  in  party ^s  family  may 
be  ground  for  postponement.^ 

iAs,  where  the  applicant's  child  is  dangerously  ill.  Peebles  v.  Ralls,  1 
Litt.  (Ky.)  25;  Rose  v.  Stuyvesant,  8  Johns.  426;  Langdon-Creasy 
Co.  V.  Rouse,  139  Ky.  647,  Ann.  Cas.  1912B,  292,'  72  S.  W.  1113;  Skin- 
ner V.  Bryce,  75  N.  C.  287;  Matthews  v.  Bates,  93  Ga.  317,  20  S.  E. 
320;  Ritchey  v.  Pendley,  11  Ga.  App.  495,  75  S.  E.  841. 

But  not  where  the  illness  is  not  satisfactorily  shown  to  be  such  at  the 
time  of  the  application  as  to  necessitate  his  remaining  at  home.    Mat** 
thews  V.  Bates,  93  Ga.  317,  20  S.  E.  320.     And  see  Hathcock  v.  Mc- 
Gouirk,   119   Ga.    973;   47    S.   E.   563   and   Jarnagin   v.   Atkinson,   4 
Humph.  470. 

e.  Physical  inability  of  painty, — Physical  inability  of  a  party 
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to  attend  court,  due  to  personal  injuries,  etc.,  is  not  ground  for 
postponement  unless  his  presence  is  indispensable  to  a  fair  trial.* 

iTownsend  v.  Rhea,  18  Ky.  L.  Rep.  901,  38  S.  W.  865;  Beard  v.  Mackey, 
61  Kan.  131,  32  Pac.  921. 

/.  Death  of  party, — ^Death  of  a  party,  necessitating  a  revivor, 
is  good  ground  for  postponement.* 

1  Grove  v.  Grove,  13  Ky.  L.  Rep.  807,  18  S.  W.  456. 

And  delay  of  executor  in  applying ^  under  the  New  York  Code  of  Civil 
Procedure,  for  continuance  of  an  action  in  which  testator  was  sole 
plaintiff,  and  which  survived,  does  not  prevent  granting  the  motion, 
— especially  in  the  absence  of  any  proof  by  defendant  that  his  de- 
fense has  been  prejudiced  thereby.  Van  Brocklin  v.  Van  Brocklin, 
17  App.  Div.  2^6,  45  N.  Y,  Supp.  541. 

The  North  Carolina  supreme  court  will  not  review  an  order  directing  a 
postponement,  upon  suggestion  of  the  death  of  a  party,  although  not 
a  necessary  party.    Jaffray  v.  Bear,  98  N.  C.  58,  3  S.  E.  914. 

An  early  Maryland  statute  providing  that  an  action  to  recover  land  in 
which  an  infant  is  substituted  for  a  deceased  party  shall  be  continued 
until  the  infant  arrives  at  age,  unless  the  guardian  or  next  friend  of 
such  infant  shall  satisfy  the  court  that  it  will  be  for  the  benefit  of 
such  infant  to  have  it  tried  during  infancy,  was  sustained  and  applied 
in  Tise  v.  Shaw,  68  Md.  1,  11  Atl.  363,  and  582. 

The  death  of  a  life  tenant,  party  to  a  partition  proceeding,  is  ground 
for  a  continuance.  Deshong  v.  Deshong,  186  Pa.  St.  227,  65  Am.  St. 
Rep.  855,  40  AU.  402. 

gr.  Intoxication  of  party, — While  it  has  been  said  not  to  be 
commendable  practice  to  continue  a  cause  because  of  the  plain- 
tiff's intoxication/  where  the  party's  illness  is  the  result  of  long- 
continued  use  of  alcohol,  and  is  so  far  off  in  time  as  to  preclude 
the  idea  that  he  became  intoxicated  with  any  view  of  affecting 
the  trial,  and  where  as  the  result  of  the  dissipation  the  party 
is  really  physically  ill,  his  sickness  will  be  treated  as  involun- 
tary and  as  such  furnish  ground  for  continuance.* 

1  Charles,  v.  People's  Ins.  Co.  3  Colo.  419.     See  State  v.  Ellvin,  51  Kan. 

784,  33  Pac.  547. 

2  Harrod  v.  Hutchinson,  32  Ky.  L.  Rep.  3,  105  S.  W.  365.    See  Branch  v 

State,  35  Tex.  Crim.  Rep.  304,  33  S.  W.  356. 
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h.  Insanity  of  party. — It  has  been  held  that  where  defend- 
ant becomes  insane  pending  proceedings  for  divorce  the  cause 
will  be  continued  as  long  as  there  is  hope  of  defendant's  regain- 
ing reason.^ 

1  Stratford  v.  Stratford,  92  N.  C.  297;  Mordaunt  v.  Mordaunt,  L.  R.  2 
Prob.  &  Div.  103. 

16.  Absence  of  party's  agent  or  representative. 

Absence  of  defendant's  law  agent,  who  prepares  cases  for 
trial,  secures  the  attendance  of  witnesses,  and  assists  counsel  at 
trial,  and  has  all  the  evidence  connected  with  the  case,  will  not 
authorize  postponement,  where  it  does  not  appear  how  or  why 
counsel  cannot  safely  go  to  trial  in  his  absence.*  Especially 
where  another  such  agent  is  present  who  is  weli  acquainted  with 
the  facts.* 

1  East  Tennessee,  V.  &  G.  R.  Co.  v.  Fleetwood,  90  Ga.  23,  15  S.  E.  778. 

2  Gulf,  C.  &  S.  F.  R.  Co.  V.  Jagoe,  —  Tex.  Civ.  App.  — ,  32  S.  W.  717. 

17.  Absence  of  counsel. 

a.  In  general. — Absence  of  attorney  or  counsel,  without  good 
cause  shown,  is  not  ground  of  postponement  as  matter  of  right,* 
— especially  if  the  case  presents  no  unusual  or  extraordinary 
features  and  the  party  is  represented  at  the  trial  by  other  com- 
petent counsel.* 

1  Whitehall  v.  Lane,  61  Ind.  93;  Kern  Valley  Bank  v.  Chester,  55  Cal.  49. 

Even  though  he  be  new  counsel  called  in  for  the  first  time.  Darley  v 
Thomas,  41  Ga.  524. 

The  motion  is  one  to  be  disposed  of  in  the  sound  discretion  of  the  court, 
and  in  view  of  the  circumstances  then  made  to  appear.  Baumberger 
V.  Arff,  96  Cal.  261.  See  also  Corbett  v.  National  Bank  of  Com- 
merce, 44  Neb.  230,  62  N.  W.  445;  Boyd  v.  Leith,  —  Tex.  Civ.  App. 
— ,  50  S.  W.  618;  Ostrom  v.  McCloskey,  —  Tex.  Civ.  App.  — ,  50  S. 
W.  1068;  Steenstrup  v.  Toledo  Foundry,  etc.,  Co.  66  Wash.  10!. 
Ann.  Cas.  1913C,  427,  119  Pac.  16;  Jones  v.  Thompson,  55  Okla.  24. 
154  Pac.  1139. 

8  Adamek  v.  Piano  Mfg.  Co.  64  Minn.  304,  66  N.  W.  981 ;  Gould  v.  Elgin 
City  Bkg.  Co.  136  lU.  60,  26  N.  E.  497,  reversing  on  other  grounds, 
36  111.  App.  390. 
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And  the  cause  has  been  regularly  Bet  for  trial  on  the  cal^dar  8<mie  days 
previously.  Zelinsky  v.  Priee,  8  Wash.  256,  38  Pac.  28.  And  it  is 
not  shown  that  counsel  present  needs  the  assistance  of  hi6  absent 
associate.    Stiringam  v.  Parker,  159  111.  S04,  42  N.  E.  794. 

6.  Absence  of  chief  cownsd. — Absence  of  chief  counsel  may 
make  it  matter  of  right  if  the  dependent  circumstances  and  his 
peculiar  relation  to  the  cause  demand  it.*  Otherwise,  however, 
if  able  associate  counsel  are  present,  and  no  real  injustice  or  pre- 
judice will  result  from  i^  Befuaal.'  And  local  counael  is  not  jus- 
tified in  waiting  until  t^e  first  day  of  the  term  at  which  the  case 
is  to  be  tried  before  trying  to  obtain  leading  counsel.' 

^So  expressly  provided  by  statute  in  Georgia.  Code  of  1914  (1917)  sec. 
6718  [5132]. 

And  Green  v.  Culver,  19  Ky.  L.  Rep.  186,  39  S.  W.  426,  holds  a  mere 
showing  of  absence  of  chief  counsel  sufficient.  But  St  Louis,  C.  G.  ft 
Ft.  S.  R.  Co.  V.  HoUaday,  131  Mo.  440,  33  S.  W.  49,  holds  that  ab- 
sence of  senior  counsel,  who  are  said  to  be  familiar  with  the  facts  and 
in  possession  of  most  of  the  <E?videnee;  which  is  documentary,  wiU  not 
support  an  application  whdre  no  excuse  for  their  absence  is  given. 

In  a  case  depending,  between  the  states  of  Rhode  Island  and  Massachu- 
setts the  senior  counsel  for  Rhode  Island  appointed  by  the  legislature 
thereof  being  prevented  by  unexpected  and  severe  illness,  from  attend- 
ing the  court,  a  continuance  was  granted  upon  the  application  of 
the  Attorney  General  of  the  state  in  Rhode  Island  r.  Massachusetts, 
11  Pet.  226,  9  L.  ed.  697. 

« Moulder  v.  Kempflf,  115  Ind.  469,  .17  N.  E.  906  j  Johnson  v.  Dean,  48 
La.  Ann.  100,  18  So.  902. 

8  Perea  v.  State  L.  Ins.  Co.  16  N.  M.  399,  llO  Pac.  659. 

c.  Illness  of  counsel  or  member  of  his  family. — ^Ulness  may 
make  it  matter  of  right,  where  it  is  impracticable,  with  due  dili- 
gence, to  secure  other  counsel  in  time.^  So  also  where  counsel 
was  kept  away  by  illnes-  in  his  family.*  But  an  application  is 
properly  refused  on  an  insufficient  showing  of  the  illness.'  So, 
too,  where  it  appeared  that  defendant  was  notified  two  days  be- 
fore trial  to  procure  other  counsel  on  account  of  illness,  and  the 
issues  were  simple,  it  was  not  error  to  deny  a  motion  to  continue 
to  give  new  attorneys  time  to  prepare.* 

iBice  V.  Mekndy,  86  Iowa,  1^;  Thompson  ▼•  Hays,  119  Ga.  167*  46  S. 
E.  970.  .  .  ' 

Abbott,  Civ.  Jur.  T.— 3. 


M  CIVIL    TBIAL    BBIEF. 

"If  there  is  no  sufficient  reason  to  ind^ice  the  belief  that  the  alleged  gromfd 
of  the  motion  is  feigned,  a  continuance  should'  be  granted,  rather 
than  to  seriously  imperil  the  just  determination  of  the  cause  by  re- 
fusing it**    Myers  v.  Trice,  86  Va.  856,  U  S.  W.  428. 

And  refusal  is  reversible  error,  where  the  court  allowed  his  discretion  to 

.  be   controlled   by    his   custom   to  require    litigants   to   employ    other 

counsel,   when  their   counsel  engaged  are  too  ill  to  attend,  and'  the 

case  has  been  long  on  the  docket     Varn  v.  Gre.en,  50  S.  C.  403,   27 

S.  E.  862. 

But  not  where  it  does  not  appear  that  his  client's  case  is  prejudiced  there- 
by. Tipton  County  Corars.  v.  Brown,  *  Ind.  App.  288, '30  N.  E.  925. 
Nor  where  the  case  is  a  simple  case  which  anyone  ean  try.  without 
preparation,  and  the  applicant  is  himself  a  lawyer.  Jarvis  v.  Shack- 
lock,  60  111.  378;  Keegan  v.  Donnelly,  11  Colo.  App.  31,  62  Pac.  292. 
And  it  does  not  appear  when,  if  ever,  counsel  employed  would  be  ai)le 
to  try  the  case,  and  there  had  been  ample  time  in  whiqh  to .  have 
engaged  other  counsel, — another  well-known  and  able  attorney  ..pre- 
senting the  motion.     Condon  v.  Brockway,  60.111.  App.  625. 

Not*  is  it  error  to  refuse  a  postponement,  asked  because  of  .the  inflamed 
condition  of  counsel's  eyes,  where  immediately  after  the  refusal  he 
proceeded  to  participate  and  .conduct  the  trial  in  person.  Hawes 
v.  Clark,  84  Cal.  272,  24  Pac.  118.  Or  because  of  the  illness  of  lead- 
ing counsel,  where  his  associate  was  present  and  participated  in  the 
trial.  Waxelbaum  v.  Matthews,  96  Ga.  774,  22  S.  E.  380;  Wilson  v. 
Thorn,  11  Ky.  L.  Rep.  945,  13  S.  W.  365;  McCready  v.  Lindenborn, 
37  App.  Div.  425,  56  N.  Y.  Supp.  54. 

^nd  there  is  no  abuse  of  discretion  in  refusing  a  second  continuance  be- 
cause of  counsel's  illness  where  there  has  been  no  diligence  to  pro- 
cure other  counsel  or  to  .prepare  for  trial  siace  the  first  continuance. 
Hittle  v.  Zeimer,  62  111.  App.  170. 

« Thompson  v.  Thornton,  41  Cal.  626. 

Setting  aside  a  continuance  granted  for  illness  in  counsel's  family  is  not 
prejudicial  error  where  ample  time  was  afterwards  given  to-  prepare 
for  the  trial,  and  the  counsel  appears  and  assists  therein.  Earner  ▼. 
Bayless,  134  Ind.  600,  33  N.  E.  907;  134  Ind.  606,  34  N.  E.  502. 

•  Thus,  where  no  evidence  of  illness  is  presented  other  than  the  mere  oral 
statement  of  the  party.  Hunt  v.  O'Brien,  59  111.  App.  821.  Or  the 
unverified  certificate  of  a  physician.  Randall  v.  United  Ifife  &  Aeci. 
Ins.  Asso.  89  N.  Y.  S.  R.  155,  14  N.  Y.  Supp.  631.  Or  simply  tele- 
gram.    Cabell  v.  Holloway,  10  Tex.  Civ.  App.  307,  31  S.  W.  201. 

4  Cash  V.  Wysocki,  —  Mo.  App.  — ,  229  S.  W.  428.  Where,  however,  the 
plaintiff  seemed  to  have  a  meritorious  ease,  and  its  associate' counsel, 
in  charge  of  the  case  was  ill,  and  in  a  condition  of  heklth  which  ren- 
dered him  unfit  to  proceed  on  the  trial  day,  plaintiff's  default,  on 
court's  refusal  to  grant  an  adjournment  eftiould  'have  bfeferi  open.  Or- 
loff  &  Zweiter  v.  Drayer,  186  N.  Y.  Supp.  687. 
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d.  Death  of  counsel  or  member  of  family, — Death  of  counsel 
may  be  ground  for  a  continuance.*  But  death  resulting  from 
sickness  of  such  a  nature  and  duration  tha.t  reliance  should  not 
have  been  placed  upon  his  ability  to  attend  the  trial  will  not  de- 
mand a  continuance.*  Continuance  was  granted  where  counsel 
was  absent  to  attend  mother^s  funeral.* 

1  Hunter  v.  Fairfax,  3  Dall.  305,  1  L.  ed.  613. 

«  Geiger  v.  Payne,  102  Iowa,  581,  69  N.  W.  554,  71  N.  W.  571. 

8  American  Soda  Fountain  Co.  v.  Dean  Drug  CJo.  136  Iowa,  312,  111  N. 
W.  534. 

r 

e.  Other  enga/jements  of  counsel. — ^In  the  absence  of  any 
regulation  to  the  contrary,  actual  ^igagement  of  counsel  in  the 
trial  or  argument  of  a  cause  in  another  court  at  the  same  time  is 
good  ground  for  claiming  a  postponement/  but  an  engagement 
in  a  trial  in  an  inferior  court  is  not ;  *  and,  after  other  previous 
postponements  allowed  on  this  ground,*  or  where  the  applicant 
is  represented  by  other  apparently  competent  counsel,*  the  ap- 
plication is  addressed  to  the  discretion  of  the  court.  But  ab- 
sence on  other  engagements  is  n6t  a  sufficient  ground.* 

iHiH  r.  Clark,  51  G«.  122,  holding  it  error  to  refuse;  Qerlach  v.  Bngel- 
hoffer,  7  Phila.  241;  Watkins  v.  Ahrens  &  0.  Mfg.  Co.  .18  Ky.  L.  R^. 
026,  38  3.  W.  868;  WaxelbauBi  Co.  v.  Atlantic  Coadt  Line  R.  Co.  3 
Ga.  App.  394,  50  S.  £.  1129;  American  Soda  Fountain  Co.  v.  Dean 
Drug  Co.  136  Iowa,  312,  111  K.  W.  534.  An  engagement  in  another 
CGfurt  does  not  confer  an  absolute  right  to  continuance.  The  whole 
subject  is  in  the  discretion  of  the  court.  Southern  R.  Co.  v.  Beach, 
117  Ga.  31,  43  S.  E.  413;  Douglass  v.  Douglass,  24  Ky.  L,  Rep.  2398, 
74  S.  W.  233  (associate  counsel  present).  Crouch  v.  Dakota,  W.  & 
M.  R.  Co.  18  S.  D.  540,  101  N.  W.  722.  Under  a  rule  of  court  that 
if .  it  appear  that  counsel  who  is  to  try  or  argue  the  case  is  engaged 
in  the  trial  of  a  case  in  other  specified  courts  the  case  shall  be  passed 
for  the  day  or  until  the  other  trial  or  argument  is  concluded  unless 
it  is  a  protracted  one,  it  is  reversible  error  to  refuse  to  postpone 
a  cause  pending  in  a .  designated  court  where  the  affidavit  is  in  the 
form  contemplated  by  this  rule  and  shows  that  counsel  is  actually 
engaged  in  the  trial  of  a  designated  case,  in  a  specified  court.  Marsh 
V.  Nassau  Show-Case  Co.  56' N.  Y.  Siipp.  1083.  And  the  error  is  not 
cured  by  opening  the  default  upon  a  motion  made  and  heard  upon 
conflicting  affidavits,  with  the  imposition  of  tevms  upon  the  d«fend- 
ant.    Ibid, 
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So,  also,  utider  the  Pennsylvania  supreme  court  ruje  41,  refusing  to  recog- 
nize counsel's  engagements  in  lower  courts  is  ground  for  postponing 
a  cause  in  the  supreme  court,  except  when  the  trial  was  actually 
begun  the  week  before  the  supreme  Court  case  was  set  for  argument. 
Peterson  v.  Atlantic  City  R.  Co.  377  Pa.  335,  3*  L.R.A.'  (>98,  35  Atl. 
^38.  ■  •.,'■.       •  .      ) 

And  the  judgment  of  the  lower  court  against.  th0  party  whose  counsel 
is,  to  the  court's  knowledge,  at  the  time  present  in  the  supreme  court, 
pursuant  to  this  rule,  wilj.npt  .be':pcri?ii/?ted;toi  sjfeand.  .Ibid..    . 

An  inferior  court:  should  suspend  ypro/eeedinga-  ii^  a  cas0,  though  then  on 
'  trifil,  to  allow  counsel  there jn  to  ti:y  cases^  called  in  a  superior  court, 
after  the  adoption  by  both  courts  of  mutual  rules  establishing  such 
comity  between  them  as  to  enable  counsel  to  represent  their  clients 
in  cases  pending  in  each,  and  the  superior  court  has  refused  to  post- 
pone because  of  counsel's  attendance  upon'  the  inferior  cout*t.  Bibb 
Land-Lumber  Co.  v^  Lima  Mach.  Works,  98.  Oa.  ^79,.  25  S.  E.  445. 

See,' however,  Gotttoto '  States  L.  Inft.  Co.  t.  Edwur^s;  74'G(ai.22D*  holdMig 
-that  counsel's  absence  without  leave,. one. attending  the  sjuprenie . court 
in  a  case  from  another  circuit,  and  the  other  attending  a  Federal 
court,  was  not  a  legal  showing;  and  Evansville  &  I.'^R.  Co.'  v.  Haw- 
kins, 111  Ind.  649,  13  N.  E.  63,  holding  tiiat  orily'in  cased ^i-ei^enti-rtg 
unusual' features  can  postponemient  because  counsel  are  professionally 
-   engaged  be  .claimed ,  as  a  matter  of  rights         ' .       . .         ■   . ,    ,    . 

2Engagem^t  before  a,  .justice  of,  thj^  peac^  Ps^cker.T.  Wetheyell,  44  lU. 
App.  95. 

3  Broek  v.'  Sbuih  &  North  Ala.  fi..  Co.  65.Ala.  79;.KorthweP9te^n  iBen.  Mut. 

•  Aid  AsBo.  V.  Primm,  124  IlL-lOO,^  16  N.  E..98.:  ... 

4  Reynolds  v.  CalnpliAg,  23 'C6lo.'105,  46  Pac.^6^9.  >Alid  it  is  not  shbwn 

that  the  coim^el  present-  wiere  iiot  convei-sant  with-  the  facta,'  nor  uny 
other  reasbn  given  sh'dwing  a  ne6es&ity  for-ihe  presence  of  the  abbent 
counsel.  Witkins  v.  Atwell,  —  Tex.Civ.'-App.  — ,  4S  S.  W.  404;  cit- 
ing Western  U.  Teleg.  Co.  v.  Brofoks,  78  Tex:  382,  14  S:  W.  699;  Dis- 
trict Court  Rule  49,  84  Tex.  71^.  . ;      : 

6  Jackson  V.  Wakeman,  2  Cow.  5T8.  '  ' 

.    '     .    '  ■         !         ■  .      <     •       '      . 

/.  Attendance  on  session  of  legislature, — ;Actvial  attendance 
upon  a  session  of  the  legislature,  of  which  douinsel  is  a  member, 
at  the  time  a  cause  is  called  for  trial,  demands  its  postponement 
as. a  matter  of  right,  upon  a  proper  showing  thereof.* 

iBo  by  statute,  in  Illinois'  (Stat»  of.  1913  ..(Supp.  1917,)   $  8^03).     Har- 

rigan  v.  Turner,  63  lU.!  App<  292;  WWi&  ¥.  J^seyyille,  158  111.  234, 

.41  N.  E.  736.    And  im  Cal.  Code  ^iv,  Prpo.  1915  -CSiipp.  1921)  §  695. 

But  it  must  be  shown  that  he  was   actually  employed  before: the. «pm> 
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mencement  of  tl^e  s^j^sion..  ;Chicag<j)  I*ublic  Stock  Exq^a^ge  v,  Mc- 
Claughry,  50  111.  App.  368,  148'  HI.  372,  36  N,  K.  88.  And  the  appli- 
cant must  show  that  he  expects  to  have  the  absent  counsel  present  at 
the  next  term.     Lamar  v.  McDaniel,  t8  Ga.  547. 

18.  Absencie  of  witiieus.  *'       i        • 

€L  In  (fsneroi;  negh.qi^io  ..^po^m'-T- Ahaence  of  fi  mtneaQ 
who>  although  a  resident 'witbi'n  th^  .^urisdiotion  of 'the  court, 
has  not  been  suboenaetf^  withoiit'  good  cause  shown  for  the  fail- 
ure to  subpoenia,  is  no  ground  for  postponement.*  Nor  does  ab- 
sence of  a  witness  whom  th^  applicant  omitted  to  subpoena, 
though  in  reliance  on  bisr pj;opiis^  to  att^adt?  entitle. to, a, post- 
ponement.* But  the  application. (iflf  discretionary  with  the  trial 
court  *  and  its  refu^ar  is  not' etror 'tinless'  that  di^cr^tioh'  is 
abused.  .If  a  Witness  absents;  himself  from  court  without  con- 
sent of  the  party  who  suj^poenaed,  bim,/jit  is  ground  for  contin- 
uance.*  Where  an  application  is»  made  for  a  continuancie  on  the 
ground  of  an  absent  party  to  all' action,  who  is  also  a  material 
witness,  the  application  Stands  upon  a  different  footing  from 
one  based  up^on  the  absence  of  witnesses  who.  are  not  parties.  It 
has  been  held  where  it  appeared  from  the  uncontradicted  evi- 
dence of  a  physician  that  one  of  the  parties  whose  testimony 
was  absolutely  essential  to  a  defense  was  obliged  to  leave  the 
state  because  of '  the  condition  of  her  health  shcfrtly' before  the 
trial,  that  "a  continuance  should  have  beien  granted  to  secure  the 
presence  or  deposition  of  the  party^f 

1  Bates  V.  Messer, '76  Ga.  696;  People  ex  rel.  Cacheaux  y.  Hanson,  160 
in.  122,  127,  36  N.  E.  998;  Bailey' V:  "Kerr,  180  ill.  412,  54  N.  E. 
165 ;  Rose  v.  Hall',  10  Ky.  L,  Rep.  163^  39  S.  W.  413 ;  Blair  v.  Chi- 
cago &  A.  R.  Co.  80  Mo.  334,  1  S.  W.  367 ; '  Keller  v.  Feldman,  2 
Misc.  179,  49  N.  Y.  S.  R.  718,  23  N.  y!  Civ.  Proc.  Rep.  37,  29  Abb. 
N.  C.  4«6,  2l  N.  Y.  SiipT^.  581;  Poole  v.  /tackson,  66  Tex.  380,  1  S. 
W.  76 1  HouBe  ▼.  Ce^sna^  6  Tex.  Civ.' App.'  7,  24  S;  W.  962;  Texas 
&.  P.  R.  Go.  Y.  Turner,  —  Tex.  Civ.  App;'~,  37  'S.  W.  643;  Mullinax 
V.  Wkybright,  30' W.  Va.  84,  lO'Bl  E.  25;  foarnby  Stone  Works  v. 
McPherson,  5  Wyo.  178, '38  l^el'920i 

So,  even  though  the  applicant  did  not  know*  his  cas*  wotiW  be  fbr  trial 
tintil  the  day  before  its  fconamencement,  where  there  is  no'  claim  that 
his  counsel  were  absent  during  the  previdns  days  of  the  term.  Out- 
calt  V.  Johnston,  9  'Colo.  App:  519^  49  Pac.  1058. 

So,  also,  of  omission  to  notify'  witnesses  of  the  day  of  trial  as  required 
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by  a  rule  of  court,  although  they  have  been  duly  subpoenaed.     Wil- 
son V.  Burr,  97  Ga.  266,  22  S.  E.  991. 

So,  where  the  failure  to  procure  the  attendance  of  an  employee  of  the 
applicant  is  due  to  his  absence  from  duty  on  leave.  East  Line  & 
R.  River  R.  Co.  v.  Scott,  71  Tex.  703,  10  S.  W.  298,  Or  his  attend- 
ance is  promised  by  the  applicant,  but  the  failure  is  unexplained, 
though  counsel  is  not  lacking  in  diligence.  Toledo,  St.  L.  &  K. 
C.  R.  Co.  V.  Stephenson,  131  Ind.  203,  30  N.  E.  1082.  Or  the  wit- 
ness was  not  subpoenaed  because  he  was  the  applicant's  attorney  and 
was  expected  to  be  present,  if  needed.  Zabel  v.  Nyenhuifi,  83  Iowa, 
756,  49  N.  W.  999. 

And  so,  even  though  the  witness  has  left  the  country,  where  he  ought  to 
have  been  subpoenaed  before  his  departure.  San  Antonio  &  A.  P.  R. 
Co.  V.  Bowles,  —  Tex.  Civ.  App.  — ,  30  S.  W.  89. 

a  Common  practice.  Freeland  v.  Howell,  Anthpn,  N.  P.  272,;  Blount  v. 
Beall,  96  Ga.  182,  22  S.  E.  62;  Kozlowski  v.  Chicago,  113  111.  App. 
513;  Foster  v.  Hinson,  76  Iowa,  714,  39  N.  W.  682;  Life  Ins.  Clearing 
Co.  V.  Altschuler,  55  Neb.  341,  75  N.  W.  862,  affirming  63  Neb.  481, 
73  N.  W.  942;  Campbell  v.  McCoy,  3  Tex.  Civ.  App.  298;  Texas  &  P. 
R.  Co.  V.  Hall,  83  Tex.  675,  19  S.  W.  121. 

Otherwise  of  a  foreign  witness  who  could  not  be  subpoenaed  because  be- 
yond the  jurisdiction,  but  whose  promise  was  properly  relied  upon. 
Cahill  V.  Hilton,  31  Hun,  114.  Even  though  he  be  a  coparty,  and  it 
is  shown  that  he  is  the  only  witness  to  the'  facts  desired  to  be  proved. 
Johnson  v.  Mills,  31  Neb.  524,  48  N.  W.  266;  Johnson  v,  Peter  (Mc- 
Call  V.  Peter),  31  Neb;  628,  48  N.  W.  267* 

But  Clouston  V.  Gray,  48  Kan.  31,  28  Pac.  983,,  uphol^a  a  refusal  where 
witness  left  the  jurisdiction,  promising  to  return  for  the  trial,  when 
the  case  had  been  ready  for  trial  nearly  a  year,  and  he  did  not  appear 
to  be  the  sole  witness.  Where  expert  witnesses  had  promised  to 
attend  the  trial  on  short  notice,  but  were  not  present  owing  to  the 
unexpected  termination  of  a  previous  case,  the  party  desiring  them  was 
held  entitled  to  adjournment  on  payment  of  costs  of  trial.  Smith  v. 
Lidgerwood  Mfg.  Co.  60  App.  Div.  467,  69  N.  Y.  Supp.  975;  Heyman 
V.  Singer,  51  Misc.  18,  99  N.  Y.  Supp.  942. 

8  Farmers'  &  Drovers'  Bank  v.  Williamson,  61  Mo.  259;  Missouri  P.  R.  Co. 
V.  Haynes,  1  Kan.  App.  586;  Clark  v.  Dekker,  43  Kan.  692,  23  Pac. 
956;  Atkins  .V.  Field,  89  Me.  281,  36  AtL  375;  Wait  v.  Krewson,  59 
N.  J.  L.  71,  35  Atl.  742;  State  v.  Howe^  27  Or.  138,  44  Pac.  672; 
Foertsch  v.  Germuiller,  9  App.  D.  C.  361. 

So  in  a  Federal  court,  though  sitting  in  a  state  under  the  statutes  of 
which  it  is  not  discretionary,  since  the  mode  of  summoning  lyitnesses 
and  taking  testimony  in  Federal  courts  is  regulated  by  United  States 
statutes,  and  the  act  conforming  the  practice  .in  Federal  courts  to  that 
of  the  state  courts  does  not  apply.  Texas  &  P.  R.  Co,  v.  Nelson,  1 
C.  C.  A.  688,  2  U.  S.  App.  213,  50  Fed.  Rep.  814. 
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*  Norfolk  A  W.  R.  Co.  v.  Shott,  fi2  Va.  34,  22  S.  E.  811;   Hamilton  v. 

Moore,  94  Ga.  707,  19  S.  E.  993. 

Thjiis,  refusal  is  no  abuse  of  discr«tion,  where  the  witness  U  preeent  and 
testifies  at  the  tr^l.  Xmhoff  v.  Richards,  48  Neb.  590,  67  N.  W.  483; 
Hartford  F.  Ins.  Co.  v.  Corey,  53  Neb.  209,  73  N.  W.  674;  Life  Ins. 
Clearing  Co,  v.  Altschuler,  55  Neb.  341,  75  N.  W.  862,  53  Neb.  481,  73 
N.  W.  942.  Or  Mfhei:©.  the  witness,  who  had  been  served  with  a  auh- 
pcena  duces  tecum,  subsequently  a.ppear9  in  CQurt  and  testifies,  and 
all  the  papers  a,nd  records  he  is  required  to  bring  appear  in  the-  rec- 
ords of  the  case  and  are  treated  as  though  duly  offered  in  evidence. 
Aldridge  v.  Elerick,  1  Kan.  App.  306,  41  Pac.  199.  Or  where  his 
deposition  had  been  taken  in  anticipation  of  his  removal  from  the 
State.    Goodell  v.  Gibbons,  91  Va.  608,  22  S.  E.  604. 

And  an  ap(pli(^tio|i  to  procure  a  witness  discovered  pending  the  trial  .may 
be  refused  where  neither  party  nor  counsel  knows)  except  by  hearsay 
that  he  can  testify  to  any  material  fact.  Central  R.  Co.  v.  Curtis 
87  Ga.'"416,  13' S.  E.  767. 

Otherwise  where  absent  and  material  witnesses  were  in  necessary  attend 
ance  upon  a  United  States  court,  and  sufficient  diligence  is  shown 
Adams  v.  Grand  Island  &  W.  C.  R.  Co.  10  S.  D.  239,  72  N.  W.  677. 

Or   where  the  refusal  of  a  sufficient  application  was  based  on  an  errone 
ous  conception  of  the  law,  in  consequence  of  which  the  party  suffered 
serious  disadvantage.     Maynard  v.  Cleveland,  76  Ga.  52. 

But  withdrawing  an  answer  and  demurring  to  the  petition  after  a  refusal 
to  postpone  on  the  ground  of  absent  witnesses  waives  any  error  in 
the  refusal.    Day  v.  Mooney,  3  Okla.  608,  41  Pac.  142. 

5  Bedford  v.  Gartrell,  —  Misa.  -r,  36  So.  529. 

«  Strom  V.  Toklas,  78  Wash.  223,  138  Pac.  880.  In  Betts  Spring  Co.  v. 
Jardine  Mach.  Co.  23  Cal.  App.  705,  139  Pac.  657,  it  waa  held  an 
abuse  of  discretion  to  refuse  a  eontinuance  to  a  defendant  in  a  civil 
action  who  was  the  only  witness  to  her  defense  and  who  in  search  of 
health  had  journeyed  to  Europe  whence  he  would  return  in  two  months, 
the  case  having  been  marked  on  the  court's  calendar  for  two  years 
without  having  been  brought  to  trial  by  plaihtiff. 

» 

6.  Opportunity  to  take  deposition. — Nor  does  absence  of  a 
transient  witness  whom  the  applicant  had  adequate  opportunity 
to  examine  before  the  trial** 

llde  V.  Gilbert,  62  III.  App.  524;  McKinsey  v.  McKee,  109  Ind.  209,  9  N. 
E.  771;  Campbell  v.  Blanke,  15  Kan.  62;  Holmes  v.  Oorbin,  50  Minn. 
209,  52  N.  W.  531;  Harris  v.  Powell,  56  Mo.  App.  24;  Kansas  City,  W. 
&  N.  R.  Co.  V.  Conlee,  43  Neb.  121,  61  N.  W.  Ill;  McKay  v.  Marine 
Ins.  Co.  2  Caines,  384;  Swope  v.  Burnham,  6  Okla.  736,  52  Pac.  924; 
Smith  V.  CuanJ4ig,ham,  9  Phila.  96;  Western  U.  Teleg.  Co.  v.  Rosen- 
treter,  80  Tex.  406,  16  S.  W,  25;  Galveston,  H.  &  S.  A.  R.  Co.  v.  Hen- 
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ning,  —  Tex.  Civ.  App.  — ,  39  S.  W.  302,  affirmed  in  90  Tex.  656,  40 

5.  W.  392;   Wytheville  Ins.  &  Bkg.  Co.  v.  Teiger,  90  Va.  277,  18 

6.  E.  196;  Juch  y.  Hanna^  11  Wash.  676,  40  Pac.  341. 

Inconvenience  and  embarrassment  to  a  railtoad  company  caused  by  being 
compelled  to  bring  to  the  trial  as  witnesses  its  train  masters  and 
train  despatchers  will  not  jnstify  a  continuance  where  tbeir  testimony 
might  have  been  taken  by  deposition;  Hogan  r.  Missouri,  K.  &  T.  B. 
Co.  88  Tex.  679,  32  S.  W.  1036. 

Aiid  a  third  application  is  properly  refused  when  made  on  account  of  the 
absence  of  a  witness  who  was  also  absent  at  tbe  preceding  term,  and 
in  the  meantime  no  diligence  was  used  to  secure  his  evidence.  Ft. 
Worth  &  D.  C.  R.  Co.  v.  Kennedy,  12  Tex.  Civ.  App.  654,  36  S.  W.  335. 

'  The  suficiency  of  ihe  excuse  for  failnre  to  obtain  the  deposi- 
ti(>ii  of  a  nonresident  witness  before  the  trial,  and  the  degree  of 
diligence  exercised  in  that  respect,  are  questions. for  the  trial 
court.  ^ 

1  Allen  V.  Brown,  72  Minn.  459,  76  N.  W.  385.  A  party  requesting  a  con- 
tinuance for  the  purpose  of  taking  a  deposition  sbould  show  diligence, 
and  is  not  entitled  to  a  continuance,  if  opportunities  to  procure  evi- 
dence have  been  neglected.  Kickell  y.  Citizens'  Bank,  22  Ky.  L.  Rep. 
1552,  60  S.  W.  925. 

r 

But  where,  after  plaintiff  had  introduced  his  evidence,  the  defendant  asked 
an  adjournment  until  the  arrival  of  a  deposition,  it  appearing  that 
he  was  not  negligent,  it  was  held  error  to  refuse  his  request  for  a 
temporary  adjournment.  Sun  Ins.  Office  y!  Steger,  129  Ky.  808,  112 
S.  W.  922. 

c.  Absence  of  foreign  witness, — ^Absence  of  a  foreign  witness 
is  ground  for  postponement  if  there  were  circumstances  justify- 
ing the  reliance  of  the  applicant  on  his  voluntary  attendance.* 
Otherwise  not.*  It  hai^  been  held  that  a  party  has  no  right  to 
rely  upon  the  promise  of  a  nonresident  witness  to  attend  the 
trial  but  should  take  his  deposition.'  Stating  the  conclusion  of 
the  cases  in  a  different  form,  the  absence' of  a  foreign  witness  is 
ground  for  a  continuance  only  when  the  party  seeking  the  con- 
tiniiance  exercised  due  diligence  and  failed  to  secure  the,  attend- 
ance of  the  witness  or  his  testimony.  To  secure  a  continuance 
there  must  also  be  some  probability  of  the  testimony  being  pro- 
cured.* 

iCahiU  V.  Hilton,  31  Hun,  114  (error  to  refuse);  Mowat  v.  Brown,  17 
Fed.  Rep.  718  j  Brown  v.  State,  65  Ga.  332. 
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'Campbell  v.  Blanke,  13  Kan.  62,  and  Gill  v.  Buckingham,  7  Kan.  App. 
227,  52  Pac.  897  (witness  residing  in  another  county).  See  also 
Drumm-Flato  Commission  Co.  v.  Byers,  7  !^an.  App.  812,  5Z  Pac. 
1131 ;  Rome  R.  Co.  v.  Barnett>  94  G«.  446,  20  S.  E.  365. 

As  where  the  witness  is  applicant's  servant  and.  the  court,  has  no  power 
to  compel  his  attendance  because  of  his  nonresidence.  Fire  Asso.  of 
Phila.  V.  Hogwood,  82  Va.  342. 

3  State  Bank  v.  Western  Union  Teleg.  Co.  1ft  N.  M*  211,  LJLA.1916A, 
120,  142  Pac.  156;  Christian  &  C.  Co.  y.  Pantzler  Lumber  Co.  78 
Miss.  74,  28  So.  788. 

«  Note  in  L.R.A.1918E,  527. 

The  mere  fact  of  nonresidence  of  an  absent  witness,  however, 
will  not  justify  the  assumption  that  ordinary  diligence  could 
not  have  secured  the  testimony,  but  the  applicant  must  ishow 
that,  in  the  exercise  of  due  di^g^nce,  he  was  una,ble  to  do  so.* , 

1  Benoit  v.  Revoir,  8  N.  D.  226,  77  N.  W.  005. 

And  that  the  applicant  was  induced  < it  not  being  stated  by  whom)  to 
believe  that  the  witness  would  return  to  the  county  in  which  the  ac- 
tion was  pending  in  time  to  finiish  a  deposition  already  begun  will  not , 
excuse  the  applicant's  failure  to  take  his  deposition  in  the  county 
in  which  the  witness  lived,— especially  where  he  knew  that  a  speedy 
trial  would  be  insisted  upon,  Leiper  v.  Earthman,  —  Tenn.  — ,  46 
S.  W.  321. 

Otherwise,  where  the  witness  is  sick  at  the  time  of  trial  and  there  has 
been  no  laches  in  taking  her  depoeition.  Chittenden  v.  Coleman^  74 
Ga.  803. 

Or  wn^e  the  importance  of  the  witness  was  ascertained  too  recently  be- 
fore trial  to  have  taken  his  deposition,  and. the  postponement  asked 
was  so  short  as  not  to  work  injury  to  the  adverse  party.  Perkins  v. 
Whitney,  34  N.  Y.  S.  R.  951,  12  N.  Y.  Supp.  184. 

d.  OppoHimity  to  procure  witness. — Absence  of  witness  who 
unexpectedly  went  abroad,  so  that  there  was  no  opportunity  to 
subpoena  Ijim,  is  ground  for  postponement.*  So  of  the  unex- 
pected death  of  a  sub^xBuaed  witness  too  shortly  before  the  trial 
to  allow  of  getting  other  evidence.' 

i  Nixen  ▼.  Hallett,  2  Johns.  Cas.  218. 

Or  where  he  left  the  state  after  the  case  was  pUoed  oil  the  calendary  l^ut 
before  the  calendar  was  published,  a  rule  of  court  requiring  subpoena- 
ing of  witnesses  as  soon  as  the  calendar  is  published  and  announced 
by  the  court.     Miller  v.  Hickman,  1  t^enn.    (Del.)   263,  40  AtL  192. 
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Otherwifle,  where  witness,  before  leaving,  told  applicant  of  his  intentiof) 
to  leave,  and  that  another  could  give  the  desired  evidence,  although 
the  latter  fails  to  testify  as  expected.  San  Antonio  Street  R.  Co.  v. 
Renken,  15  Tex.  Civ.  App.  229,  38  S.  W.  829. 

2  Long  V.  McDonald,  39  Ga.  186  (judgment  reversed  for  refusing  postpone- 
ment). 

19.  For  absence  of  documentary  evidence. 

Nor  does  absence  of  documentary  evidence  which  the  appli- 
cant has  omitted  to  procure,  though  he  has  had  ample  time  and 
opportunity/  or  which  in  substance  is  supplied  by  other  evi- 
dence admitted/  entitle  to  a  postponement.  Otherwise,  of  the 
absence  of  documentary  evidence,  the  existence  of  which  was  too 
recently  discovered  to  enable  the  party  to  have  produced  it' 

1  Emmons  v.  Pidcock,  93  Va.  146,  24  S.  E.  905;  Huttig  Sash  &  Door  Co.  v. 
Montgomery,  57  Mo.  App.  91;  Pierie  v.  Berg,  7  S.  D.  578,  64  N.  W. 
1130;  Braekett  v.  Carrico,  18  Ky.  L.  Rep.  874,  38  S.  W.  694;  Morrison 
V.  Morrison,  102  Ga.  170,  29  ^.  E.  125;  Stewart  v,  Sutherland,  98  Cal. 
270,  28  Pac.  947. 

Otherwise,  of  necessary  evidence  whose  nonproduction  is  due  wholly  to 
causes  not  chargeable  to  the  applicant;  as,  failure  of  a  surveyor  to 
report  his  survey  of  the  land  in  suit,  as  ordered  by  the  court,  though 
at  the  adverse  party's  request.  Green  v.  Culver,  19  Ky.  L».  Rep.  186, 
39  S.  W.  426.  So,  even  though  the  failure  is  due  to  the  applicant's 
refusal  to  advance  money  to  pay  for  the  survey,  where-  he  expresses 
his  willingness  to  pay  if  so  ordered  by  the  court.  Schamberg  v. 
Leslie,  19  Ky.  L.  Rep.  599,  41  S.  W.  265. 

«  Prior  v.  North  Texas  Nat.  Bank,  —  Tex.  Civ.  App.  s— ,  29  S.  -W.  84. 

SCahill  V.  Dawson,  1  Fost.  &  F.  291;  Higginson  v.  Bank  of  England,  1 
Fost.  &  F.  450. 

Otherwise,  where  with  the  slightest  diligence  the  evidence  might  have 
been  procured.    Morrison  v.  Morrison,  102  Ga.  170,  29  S,  E.  125. 

20.  Seeking:  discovery  and  production  of  papers. 

A  party  who,  by  interrogatories  filed  and  comnyission  at- 
tached, on  proper  notice,  seeks  discovery  from  an  adversary, 
which  is  material  and  within  the  terms  of  the  statute,  is  entitled 
to  a  postponement  on  failure  of  his  adversary  to  answer  the  in- 
terrogatories.^ So,  too,  on  notice  to  produce  papers,  the  court 
may,  on  holding  it  bad  in  part  as  being  too  vagii6  in  description, 
give  time  to  anwser  the  part  held  good.*  ^  But  a  trial  should  not 
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be  delayed,  for  a  party  demanding  the  production  of  papers  who 
has  been  negligent  in  making  the  demand,  and  offers  no  satis- 
factory excuse  therefor,  though  it  could  lawfully  have  been  made 

T  8  * 

earJier. 

1  Brown  v.  Mercer,  82  Ga.  660,  9  S.  E»  471. 

«  Parish  v.  Weed  Sewing  Mach.  Co.  79  Ga.  682,  7  S.  E.  138. 

8  Barth  v.  Green,  78  Tex.  678,  16  S.  W.  112. 

21.  Diligence  in  procuring  evidence. 

a.  Generally.'— :TheTe  is  no  fixed  standard  of  diligence.  It 
depends  upon  the  usual  course  of  procedure  and  course  of  busi* 
ness,  the  situation  or  location  of  the  absent  witness  and  the  fa- 
cilities which  may  be  employed  to  procure  his  attendance,  and 
all  the  facte  and  circumstances  of  the  case,^  Generally,  how- 
ever, whether  at  common  law  or  under  the  statutes,  the  appli- 
cant must  show  that,  although  diligent,  he  has  been  unabte  to 
learn  of  the  witness  and  his  materiality,*  or  his  whereabouts,' 
but  that  if  given  time  they  can  be  discovered ;  *  that  he  has  been 
unable  to  secure  the  attendance  of  the  witness ;  **  that  the  wit- 
ness's absence  is  not  of  his  procurement,  or  with  his  consent  or 
connivance,  directly  or  indirectly ;  '  and  that  vexation  or  delay 
is  not  the  purpose  of  the  application.''  Failure  to  subpoena  a 
witness  on  whom  a'  subpoena  could  have  been  served  is  ordi- 
narily fatal  to  the  application ;  a  party  is  not  justified  in  rely- 
ing on  the  promise  of  the  witness  to  attend  the  trial.' 

1  Davis  &  R.  Bldg.  k  Mfg.  Co.  v.  Riverside  Butter  &  Cheese  Co.  84  Wis. 
262,  54  N.  W.  108. 

The  acts  constituting  the  aUeged  diligence  must  be  proved  by  one  having 
personal  knowledge  thereof.  Nix  v.  Pope,  —  Tex.  Civ.  App.  — ,  37 
S.  W,  617. 

But  the  oral  statement  of  counsel  that  two  witnesses,  not  named,  were 
sick,  is  insufficient,  no  claim  being  made  that  they  were  material,  and 
no  legal  proof  of  either  fact  presented  on  which  the  court  could  act. 
Spangehl  v.  Spangehl,  S9  App.  Div.  6,  57  N.  Y.  Supp.  7. 

For  illustrative  cases  on  the  question  of  diligence,  see  also:  Chambers  v. 
Modern  Woodmen,  18  S.  D.  173,  99  N.  W.  1107;  Hart  v.  Green,  16 
Colo.  App.  70,  65  Pac.  344;  lUinois  C.  R.  Co.  v.  Belt,  29  Ky.  L.  Rep. 
421,  93  S.  W.  601 ;  Hosman  v.  Kinneally,  43  Misc.  76,  86  N.  Y.  Supp. 
263;  Lichliter  v.  Russell,  89  111.  App.  62;  Corporation  of  Members  of 
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Church  of  Jesus  Christ  of  L.  D,  S.  v.  Watson,  30  Utah;  126,  83  Pac, 
731;  Murphy  v.  Hood,  12  Okla.  593;  St.  Ix)uis  Stave  &  Lumber  Co. 
V.  United  States,  100  C.  C  A.  640,  177  Fed.  178;  Patton  &  G.  Co.  V. 
Shreve,  134  111.  App.  271;  Bl  Dorado  &  B.  R.  Co.  v.  Knox,  90  Ark.  1, 
134  Am.  St.  Rep.  17,  117  S.  W.  779;  Rankin  v.  Caldwell,  I5  Idaho. 
625,  99  Pac.  108;  Spear  Min.  Co.  v.  T.  J.  Shinn  &  Co.  93  Ark.  346, 
124  S.  W.  1045;  Gillman  v.  Media,  M.  A.  k  C.  Electric  R,  Co.  224 
Pa.  267,  73  Atl.  342;.  International  &  G.  N.  R.  Co.  &  Bto*  56  Tex- 
Civ.  App.  193,  120  S.  W..  952;  Western  U.  Teleg.  Co.  v.  Woodard,  84 
Ark.  323,  105  S.  W.  679,  13  A.  &  E.  Ann.  Cas.  364;  Armour  &  Co. 
V.  Kollmeyer,  16  L-.R.A.(N.S.)  1110,  88  C.  C.  A.  242,  161  Fed.  78; 
Western  U.  Teleg.  Co.  v.  Johnsey,  49  Tex.  Civ.  App'.  487,  IDd  S.  W. 
251;  Slayden-Kirksey  Woolen  Mills  v.  Picker,.  13.0  111*  App.  365; 
Louisville  Cooperage  Co. .  v.  Farnaer,  33  Ky,  L. ,  Rep,  J.80,  10^  S,  W. 
893.  . 

8  Simmons  v.  I^uisville  &  N.  R.  Co.  ?.3  Ky.  L.  Rep.  941,  18  S.  W.  1024; 
Richmond  &  M.  R.  Co.  v.  Humphreys,  90  Va.  425,  1^  S.  E.  901. 

8  Hogan  V.  Missouri,  K.  &  T.  R.  Co.  88  Tex.  679,  32  S.  W.  1035. 

And  of  whom,  when,  where,  and  how  Inquiries  iti  regard  td  procuring  the 
testimony  were  made.  Cloustoti  v.  Gray,  48  Kan.  31,  28  Pae.  983. 
And  for  illustrations  of  insuflicien^t  showing,  see:  Schultz  y.  Moon,  33 
Mo.  App,  329 ;  East  Tennessee,  V.  &  Q,  R.  Co.  v.  Fleetwood,  90  Ga.  ,23, 
15  S.  E.  778;  Moffitt  v.  Chicago  Chronicle  Co.  107  Iowa,  407,  78  K 
W.  45;  Watson  v.  Blymer  Mfg.  Co.  66  Tex.  55fe,  2  S.' W.  353;  Tomji- 
kins  V.  Montgomery,  123  Cal.  219',  56  Pac.  997. 

4Heitschmidt  v.  McAlpiiie,  69  111.  App.  231.        J  '      ' 

8  Jones  V.  Rome  Grocery  Co.  99  Ga.  103,  24  S.  E.  9G9;<Cerealin  Mfg.  Go.  v; 
Bickford,  129  Ind.  230^  29  N..  E.  646;  HuBt  v.  14&tenl^rger,  14  Jn^. 
App,  320,  326,.  42  N.  E.  240,  964.;  Texas  &.  P.  R.  Co.,  v.  Snyder,  — 
Tex.  — ,  18  S.  W.  559;  Ketchum  v.  Breed,  66  Wis.  85,  26  N*.  W.  271. 

And  tlic  fact  that  subpoenas  were  issued  at  the  instance  of  a  coparty  who 
;  file<d  no  answer  will  not, avail. an  applic^t  who  is  himself  negligent. 
Willis  V.  Sanger  Bros.  15  Tex.  Civ.  App."  655,  40  S.  W.  229.    For  other 
cases,  see  supra,  §  18  and  notes  thereto. 

•  •  • 

6  Bates  V.  Messer,  76  Ga.  696j.Runnals  v.  Aycock,  78  Ga.  553,  3  S.  E. 

657;  Lamar  v.  McDaniel,  78  Ga.  547,  3  S.  E.  409;  Boggess  v.  Lowrey, 
78  Ga.  353,  3  S.  E,  771;  North  Chicago  City  R.  Co.  v.  Gastka,  128  111. 
613,  4  L.R.A.  481,  21  N.  E.  622.  Comparei,  Blasland-Parcels-Jordbii 
Shoe  Co.  V.  Hicks,. 70  Mo.  App.  301.  '      " 

7  This  is  generally  a  statutory  provision,  an4  a  statement  in  the  aflSdavit 

following  the  language  of  the  statute  is  generally  sufficient.  See  the 
various  codes  and  statutes.  And  see  Lamaf  v.  *  McDaniels,  78  Gk; 
547,  3  S.  E.  409.  '      ■      '     '■      '■••''  •'  '    '• 

»  Hensley  v.  Lytle,  5  Te±.  497,  6^  Am:  Dec.  741.  *  ,    ' 

'.  •  ,  •   ■     , 

6.  Under  statutes. — In  those  jurisdictions,   however,   in 
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which  there  are  statutory' prdvikions  or  rules  of  court  the  suffi- 
ciency of  diligence  shown  is  to  be  tested  only  by  strict  compli- 
ance with  thpse  statutes  o:r  ,to1^  ;  z'.  and  ordinarily  an  applicant 
who,  in  good  faith,  has  complied.with -those  statutory  require- 
ments^ and  sho^S' due  diligence 'USi^/iri' the  miinner  required  by 
statute,  is  entitled  to  Coritinuance  as  i^iatter  of  right,"  or  at  least 
to  a  temporary  suspension  of  the,  trial  for  a  sufficient  time  to 
bring,  in  a,  disobedient  witness,'  But  thQ. application, should  be 
made  in  apt  time.*  And  an  applicationinot  purporting  to  state 
a  case  of  right  to.  continuance  under  the  staitute  is  addressed  to 
the  dis(^fetion  bf  the  eourl.*        '  .... 

IMullaly  V.  Springer '  Li tbograpfeing' COi  -4- Tei.  Oiv.  App.  — ,  !29  S.  W. 
1«7.  And:  flfec  SinsNMu  v.  Shferidan'  &"  S.  Cte.  21  Mise.-  489j'  47  N.  Y. 
Supp.  647.  •      .   .  .       ,     /  .     . 

It   16  not  eAbugli  lin^^t  the'  fex&i  «ta;ttite  to '  stat^  that  ailigenc'e  was 

Used  td'pro<5ure'thef'evideflee;  Mt'it  must  also  be  stated  that  due  or 

'  sufficient^' ^Mligehtie  ■wa'S   used.  '  Cravrford   v. '  Saunders,  —  Tex.  Civ. 

App.  — ,  29  S.  W.  •102V'a'rid'aTtthoi'iti68  cited.     (See  present  Texas 

Stat.  art.  191«;  Vern,-Sayr.  Stftf.  1914  [Supp.  1918]). 

But  an  honest  mistake  in  summoning  che  wrong  person  as  a  witness, 
which  is  not'  discovered  until  uie  night  before  the  trial,  entitles  to  a 
continuance,  if  the  witness  ts  a  material  one,  Myers  v.  Trice,  86 '  Va. 
835,  11  S.  E.  428. 

As  to  necessity  of  tendering  wit ne'ss^s  fees  in  order  to  prbcure  a  continu- 
ance for  absence  of  the  witness,  dee' Texas  &  P.  R.  Co.  v.  Hall,  83  Tex. 
678,19  9.  W:421^  Diriingham  v.  Elli^,  86  Tex.  447,  25  g. 'W.  618. 
And  see  DoU  v.  Mundine,  7  Tex.  Civ.  App.  ^6,  26  S.  W.  87.        '    ' 

•  Be  White,  46'  La.' Anii:'632,  12So;'Ti58;  'Nithoh  r.  Headley  Grocer  Cfo. 

66  Mo.  App.  321;  Kelly  Vw  Weir,  19  Misei  ^66,  48  N.  Y.  Supp.  497; 

Smythv.  Wilmington  City  H.  Co.  1  Fenik.   (Del.)    218,  40  Ath  189; 

I>iningJ^?im,v,,Chapnpa4J,,,r-(Tex^  Civ. ,  A^p,  ^,  50  S.  W.  677;  Tdxa*.  & 

P.  B.  Co.  ,y.  Yatea,  ^  Xe;?c..Giv.  App.  -r,  33  S.  W.  291;   Cleveland  v. 

:Ck)lo.  65.  Tex.  402.;  Missouri. «P,  R..Go...v.  Haynes,  1  Kan.  App,  592; 

Reid  V.   Farmers*  &  Shippers'  /?obg/;co'  Warejiouge,,  Id  Ky*  L^   Rep. 

1939,  ,44  S,  W;.  J24;  Gulf,  C.  *  ^.  :?.  II,. Co,  y.  Mi^tieU,.lS  ?;e.x.  Qiy. 

App.  ,?8b/45  S.  W.^SlOj   Davis.  &.B,  ^Idg,  <&  Mfg..  Co,  y.  .Riverside 

Butter  &  Cheese  Co.  84  Wis.  262,  54  N.  W.  606;  Beatrice  Sevfer.  Pipe 

Co.  v.  Erwin,  30  Neb.  86,  46  N.  W.  279. 
So,  where  a  vitally  important  witness  absented  himself  without  the  ap- 

5^ficattM3t^^kSikjwtoAgfi  <ip  cofts^iit  iih<J  bef«Ar^  ^hfe,  cowild  be  Called,  alter^he 

Iwid.  lieep.  .br.augh^.iinto  ,c<)qrt,  by    proc^sbf  ' .  jBl«i8land-Parcels-«rdrdon 

Sioe.flo.  V.  Hiv.ks,.70  Mo,  App.  301.     But  Nprth.. Chicago  City  R.  9p. 

V.  Gastka';  128  111.'  613,  4  L.R.A.  481,  21  N.  E.  522,' holds  otherwise 
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unless  there  is  affirmative  proof  that  the  disappearance  was  not  with 
tb^  applicant's  consent. 

A  postponement  granted  to  one  of  two  joint  defendants,  whose  answers  are 
separate  and  distinct  and  are  based  on  grounds  not  common,  is  not  a 
second  application  as*  against  the  other,  so  as  to  preclude  his  ob- 
taining a  postponement  on  an  application  complying  in  ev^ry  partic- 
ular with  the  Texas  statute  governing  first  applications.  Ft.  Worth 
&  N.  0.  R.  Co.  V.  Enos,  16  Tex.  Civ.  App.  673,  39  S.  W.  1095. 

That  a  continuance,  however,  will  work  a  change  of  venue  should  not  be 
considered,  where  tbe  applicant  shows  reasonable  diligen'ce.  Gbnring 
V.  Chicago,  M.  &  St.  P.  R.  Co.  78  Wis.  16,  47  N.  W.  18. 

>  Thus,  where  it  is  shown  that  the  sheriff  can  lind  did  procure  her  at- 
tendance within  the  time  asked.  Blasland-Pajrcels-Jordon  Shoe  Co.  v. 
Hicks,  70  Mo.  App.  301. 

Although  the  attachments  for  the  witness  are  not  actually  issued  until 
the  adjournment  is  decided  upcm.  Fish's  Eddy  Chemical  Co.  v.  Stev- 
ens, 92  Hun,  179,  36  N.  Y.  Supp.  397. 

Otherwise,  where  the  attempt  to  bring  in  the  witness  would  be  idle,  foe- 
cause  he  is  beyond  the  reach  of  process.  Fidelity  &  C.  Co.  v.  Johnson, 
72  Miss.  333,  30  L.R.A.  206,  17  So.  2.  And  a  continuance  will  not  be 
granted  to  enable  a  party  by  contempt  proceedings  in  another  state  to 
compel  a  contumacious  witness  to  testify  by  deposition,  as  there  is  no 
presumption  that  by  refusing  to  answer  he  is  guilty  of  contempt  of 
court  of  that  state.    Stratton  v.  Dole,  45  Neb.  472,  63  N.  W.  875. 

Walbridge  v.  J.  Dewing  Publishing  Co.  53  N.  Y.  S.  R.  936,  24  N.  Y.  Supp. 
602. 
And  except,  perhaps  in  cases  of  surprise,  etc.,  if  not  so  made  it  is  properly 
denied  by  the  court  in  the  exercise  of  its  sound  discretion.  Re  Becker, 
3  Pa.  Dist.  R.  513,  34  W.  N.  C.  676.  See  also  Butler  v.  Farley,  99 
Ga.  631,  25  S.  E.  853. 

6  St.  Louis  &  S.  F.  R.  Co.  v.  Woolum,  84  Tex.  570,  19  S.  W.  782.    .    ,, 

S6,  of  a  second  application  not  showing  diligence  as  requit'ed*  by  statute. 
Rubrecht  v.  Powers,  1  Tex.  Civ.  App.  282,  21  8.  W.  318.    . 

Or  of  an  application  which  is  neither  the  first  nor  secoiid  apjilication,  or 
which,  if  either,  fails  to  show  that  every  means  given  by  the  law  to 
procure  the  attendance  of  the  witness  was  used.  Texas  &  P.  K.  Co. 
V.  Hall,  83  Tex.  675,  19  S.  W.  121. 

The  foregoing  rules  are  stated,  as  they  generally  occur,  with  reference  to 
witnesses;  but  they  apply  with  equal  force,  of  course,  to  documentary 
evidence. 

22.  Hateriality,  competency,  relevancy,  etc.,  of  evidenoe  8oag:lit. 

The  materiality  of  the  absent  evidence  must  be  established  by 
naming  the  witness  who  is  desired/  by  stating  what  the  expect- 
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ed  testimony  will  be,'  the  applicant's  belief  in  its  truth,'  and 
that  the  same  facts  caniiot  be  proved  by  other  witnesses  within 
call.*  And  the  materiality  of  absent  documentajry  evidence,  to 
procure  which  postponement  is  sought,  must  be.  shown.*  Mere 
conclusions  as  to  the » materiality  are  objectionaWe.' 

1  Life  Ins.  deairing  Co.  v.  Altschuler,  53  Neb.  481,  73  N.  W.  942.    And  see 
the  various  statutory,  provisions. 

•People  ex  rel.  Cacheaux  v.  Hanson,  160  I H.  122,.  127,  36  N.  E.  998;  Life 
Ins.  Clearing  Co.  v.  Altschuler,  ^3  Neb.  481,  73.  N.  W.  942;  Shaver  v. 
Southern  Oil  Co.  —  Tenn.  — ,  43  S.  W.  736;  Leiper  v.  Earthman,  — 
Tenn.  — ,  46  S.  W.  321;  Campbell  v.  McCoy,  3  Tex.  Civ.  App.  298,  28 
S.  W.  34;  Merchant  v.  Bowyer,  3  Tex.  Civ.  App.  367,  22  S.  W.  763. 
So  that  the  adverse  party  may,  if  he  choose,  admit  the  facts  and  have 
the  case  proceed  to  trial,  fieise  v.  Pennsylvania  R.  Co.  11  Lane.  L. 
Rev.  31. 

So^  where  witness  is  said  to  be  in  possession  of  important  papers,  applicant 
must  state  what  the  papers  are,  and  what  his  expected  testimony  will 
be.     German  Ins.  Co.  v.  Penrod,  35  Neb,  273,  53  N.  W.  74. 

But  Belcher  v.  Skinner,  28  Neb.  91,  44  N.  W.  78,  and  Coombs  v.  Brenk- 
lander,  29  Neb.  586,  45  N.  W.  929,  hold  that  he  need  not  state  the 
nature  of  the  testimony  which  he  expects  to  procure. 

8  Rowland  v.  Shephard,,  Z1  Neb.  494,  43  }^.  W.  344. 

^Outcalt  v.  Johnson,  9  Colo.  A|>p.  519,  49  Pae.  1058;  Rowland  v.  Shephard, 
27  Neb.  494,  43  N.,W.  344;  Hyde  v.  Territory,  8  Okla.  69,  56  Pac.  851; 
Taylor  v.  Nevada-California-Oregon  R.  Co.  26  Nev.  415,  69  Pac.  868. 

»  Owen  v.  Cibolo  Creek  Mill  &  Min,  Co.  —  Tex.  Civ.  App.  — ,  43  a  W.  297. 

6  Eagle  Mfg.  Co,  v.  Jennings,  29  Kan.  657,  44  Am.  Rep.  668. 

But  a  postponement  cannot  be  had  because  of  the  absence  of 
evidence  \yhich,  if  offei^,  would  be  excluded  as  incompetent  * 
or  as  mere  hearsay,*  or  irrelevant,*  or  immaterial*  or  oimiula- 
tive,*  or  improbable,'  or  not  the  best  evidence  protorable.'  Nor 
because  of  the  absence  of  a  witness  who  is  incompetent  to 
testify.* 

iWatkins  v.  Atwell,  —  Tex.  Civ.  App.  — ,  45  S.  W.  404;  Dayton  Spice- 
Mills  V.  Sloan,  49  Neb.  622,  68  N.  W.  1040,  See  also  Mattfleld  V.  Cot- 
ton, 19  i?ex.  Civ.  App.  595,  47  S.  W.  549;  threadgill  v.  Bickerstaff,  7 
Tex.  Civ.  Aj)p.  406,  26  S."  W.  739;  Wood  v.  Farmers'  Life  Aaso.  121 
Iowa,  44,  95  N.  W.  226. 

So^  where  th^  testimony  which  the  absent  witness  wouM  g^ive  would  eon- 
stitute  no  defense.    Texas  A  P."R.  Co.  v.  Turner,  —  Tex.  Ci».  App.    -, 


48  CIVIL    TEIAL    BBIST. 

37  S.  W.  643.  If  the  testimony  would  be  inadmisnible  under  the  plead- 
ings as  finally  made  up  it  is  not  error  to  refuse  to  continue  the  case 
for  the  purpose  of  obtaining  such  testimony.  Swift  v.  Ellsworth,  10 
Ind.  205,  71  Am.  Dec.  316;  Richardson  v.  Car  lis,  26  S.  D.  202, 
Ann.  Cas.  iW3B,  47,  128  N.  W.  168. 

« Longnecker  v.  Shields,  1  Colo.  App.  284,  28  Pac.  669. 

8  White  V.  Waco  Bldg.  Asso.  —  Tex.  Civ.  App.  — ,  31  S.  W.  58;  Biggar 
V.  Lister,  —  Tex.  Civ.  App.  — ,  27  S.  W.  707  j  Morrison  v.  Stauflfer,  — 
Tex.  Civ.  App.  — ,  32  S.  W.  722;  Pacific  Exp.  Go.  v.  Lafiker  Real  Estate 
Asso.  81  Tex.  81,  16  S.  W.  792. 

See  also  Crouch  v.  Johnson,  7  Tex.  Civ.  App.  435,  27  S.  W.  9. 

As  testimony  that  defendant,  in  an  action  for  work  and  labor,  never  em- 
ployed plaintiflf  at  all,  and  that  plaintiff  never  worked  for  defendant, 
where  defendant  merely  denies  the  indebtedness  without  denying  the 
services  alleged,  and  pleads  a  counterclaim. '  Cohn  v.  Brownstone,  93 
Cal.  362,  28  Pac.  953. 

So,  also,  after  dismissal  of  the  only  issue  to  which  it  would  relate.  Herd 
vi  Herd,  71  Iowa,  497,  32  N.  W.  469. 

Simpson  v.  Simpson,  —  Cal.  — ,  41  Pac.  804;  Life  Ins.  Clearing  Co.  y.  Alt- 
schuler,  55  Neb.  341,  75  N.  W.  862,  53  Neb.  481,  73  n!  W.  942;  Shaver 
V.  Southern  Oil  Co.  — -  Tenn.  — ,  43  -S.  W.  736 ;  Scurry  v.  Fromer,  — 
tex.  Civ.  App.  — ,  26  S.  W.  461 ;  Kennedy  v.  Yoe,  —  Tex.  Civ.  App.  — , 
39  S.  W.  946;  Herman  v.  Gunter,  83  Tex.  66,  18  S.  W.  428. 

4Keegan  V.  Donnelly,  ll  Colo.  App.  31,  52  Pac.  292;  Nebraska  I«and  &  Live 
Stock  Co.  V.  Burrife,  10  S.  D.  430,  73  N.  Wl  ^19;  Strlrigam  v.  Parker, 
159  111.  304,  42  N.  E.  794;  West  Chicago  Park  Comrfe.  v.  Barber,  62  111. 
App.  108;  Kellyville  Coal  Co.  v.  Strine,  ll7  111.  App.  115;  Freehold 
Bank  v.  Kennedy  &  W.  Co.  148  IlL  App.  810;  School  Directors  v. 
Hentz,  57  III  App.  648,;  Bailey  v.  |$:err,  1,80 .  111.  412,  54  N.  E.  165; 
Witowski  V.  Maisner,  21  Misc.  487,  47  N.  Y.  Supp.  599;  Smokey  v. 
Johnson,  —  Miss.  — ,  4,  So.  787;  Taylor  v.  Nevada-California-Oregon 
R.  Co.  26  Nev.  415,  69  Pac.  858.     '  '      • 

Or  because  not  essential  to  a  fall  and  fair  uhderstanding  of  the  facts  in 
the  case.  St.  Louis  Southwestern  R.  Co.  v.  Freedman,  18  Tex.  Civ. 
App.  653,  46  S.  W.  101.    ,  .         '   . 

Or  because  not  essentially  and  materially  different  from  that  of  the  ad- 
verse party.  Helfrich  Saw  &  Planing  Mill  Co.  v.  Everly,  17  Ky.  L. 
Rep.  795,  32  S.  W.  750. 

5  Missouri,  K.  &  T.  R.  Co.  y.  Wright,  19  TJex.  Qiv.  App.  41,  47  S.  W.  56f; 
Outcalt  y.  Johnson,  9  Colo.  App.  519,  49  ?ac.  1058;  Matthews  v. 
Missouri  P.  b!  Co.  142  Mo.  645,  44  S.  W^  802 ;  Scott  y.  Boyd,  101  Va. 
§18,  42  S.  E.  918,  An4  see  Bobbins  v,  Ginnpchio,, —  Tex.  Qiv.  A]^p.  — , 
45  S.  W.  34. 

But  >0videnee  is  not  cumulative  within  this  rule  where  it  ponsists  of  facts 
bearing  on  the  isaue  to  w^ich  no  other  witnesses  testi^ed,  although 
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they  did  testify  to  other  facets  relating  to  the  saobe  i9sue»    DilliBgham 
▼.  illlis,  86  Tex.  447,26  S.  W.  618. 

Or  wh^re  the  witness  presei^t  is  an  interested  party  contradicted  by  an- 
other.    Maynard  v.  Cleveland,  76  Ga.  52. 
«  Nix  V.  Pope,  —  Tex.  Civ.  App.  — ,  37  S.  W.  617.         ;  «  . 

7  Stewart  v.  Townsend,  41  Fed.  121. 
•Thus,  of  a  convict.    Tillman  v.  Fletcher,  lk  Tex.  675,  IS  S.  W.  16l. 

23.  Prabability  of  securing  desired  evidenoe. 

And  the  probable  attfendance  of  the  absent  witness,  or  pro- 
curement of  the  desired  evidence,  at  the  proper  time,  must  be 
assured  with  a  reasonable  degree  of  cQrtain/;y. 

1  Smyth  v.,Wihnington  City  R.  Co.  1  Penn.  (Del.)  218,  40  Atl.  18p;"Home 
F-  Ins.  Cp.  V.  Galley,  43  Neb.  71,  61  N.  W.  84;  Rowland  v.  SJ^ephard, 
27  Neb.  494,  4?  N.  W,  344;  Kelly  v.  Weir,  19  Misc.  366,  43  .N.  Y. 
Supp.  497;  CampbeU  v.  McCoy,  3  Tex.  Civ.  App.  298,  23  S.  W.  34; 
Western  Ui  Teleg.  Co,  v.  Berdine,  2  Tex.  Civ.  App.  517,  21  S.  W.  982; 
Dunnington  v.  Syfers,  157  Ind.  458,  62  K.  E.  29;  Board  of  Internal 
Improvement  v.  Moore,  25  Ky.  L.  Rep.  15,  74  S.  W.  683 ;  Purse  vi  Pur- 
cell,  43  Colo.  50,  95  Pac.  291.  '  t    .    • .    • 

But  the  court  is  not  bound  to  grant  a  continuance  where  it  is  conjectural 
whether  the  absent  witnesses  are  living,  or^'it  so,  where  they  "reiidiB, 
or  when,  if  at  all,  their  evidence  can  be  procured.  Lowenstein  V.  Greve, 
50  Minn.  383,  52  N.  W.  964. 

Or  where  the  witness  has  no  home,  relatives,  hnsiniiss,  or-  tied  in  the  state, 

has  not  been  seen  for  months,  nothing  is  known  of  his  whereabouts, 

,  and-  there  is  no  ground  for  believing  bis  attendance  cou^ld  be  ^cur^ 

at  tk  subsequent  timQf    Carberry  v.  Worrell,  68  Mias.  573,  9  So.  290. 

Or  where  the  expected  att^idanoe  was  merely  surmised  and  the  di^sired 
evidenee  was  in  substance  supplied  by  other  witnesiBes.  HiU  v.  Smith, 
6  Tex.«  Civ.  App.  ^12,  25  6»  Wl  1079.  <See  alsa  Poet  v.. State,  14  Ind. 
App.  453,  42  N.  £.  1120. 

And  so  of  a  second  adjournment  to  recall  a  witness  who  has  left  'tb»  state, 
where  no  time  is  shown  when  his  attendance  ean  reasonably  he  ex- 
pected. Borley  v.  Y^heeler  &  W.  Mfg.  Go.  34  N.  Y.  S.  R.  987,  12  N.  Y. 
Supp.  46.  '  .  "'        • 

And  a  postponement  asked  because  of  a  trial  amendment,  after  an  offer  to 
adjourn  over  two  days  is  declined,  is  properly  refused,  in  the  absence 
of  a  showing  that  the  evidence  cannot  be  procured  in  the  time  offered. 
Clough  V.  Bennett,  99  Iowa,  69,  68  N.  W.  578.        ' 

A  continuance  has  been  held  properly  denied  where  the  witness  was  be- 
yond the  jurisdiction  of  the  court  and  not  subject  to  its  process  in 
Fidelity  &  0.  Co.  v.  Johnson-,  7!2  Miss.  333;  30  L.R*A.  ^06,  17  So.  2.. 
Abbott,  Civ.  Jur.  T.— 4. 
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24.  Affidavit  required  to  support  application. 

a.  Necessity  of. — Upon  an  application  to  postpone  a  trial  the 
court  may  require  that  the  facts  stated  as  the  gi'ound  of  the  ap- 
plication be  presented  by  affidavit.^ 

1  Brooklyn . Oil  Works  v.  Brown,  7  Abb.  Pr.  N.  S.  382  (a  well-considered 
case,  where  it  is  said  that  the  party  may  require  it)  ;  Tribune  Assb. 
y.  Smith,  8  Jones  &  S.  251;  Thompson  v.  Mississippi  Ins.  Co.  2  La. 
228,  22  Am.  Dec.  129.  And  such'  affidavit  is- generally 'iie(|uir6d  by.. tlce 
<;  statutes  of  the  various  states  goyerniijtg  postpt)nements.  Cozens  v. 
,  Chicago  Hydraulic-Press  Brick  Co.  166  111.  213,  46  N.  E.  788;  Mc- 
Grath  v.  Tallent,  7  Utah,  256,  26  Pac.  ^74;  Scullen  v.  George^  65 
Mich.  215,  31  N.  W.  841;  Brondoii  v.  Vaughan,  44  W.  Va;  406,  29 
S.  E.  1022;  Ledbetter  v.  McWilliams,  90  Ga.  43,  15  S.  E.  634;  Cassem 
V.  Galvin,  lbs  111.  30,  41  K.  E.  1087;'  Diebold  Safe  &  Lock  Co.  v. 
Holt,  4  Okla.  479,  46  Pac.  612;  Texas  &  N.  0.  R.  Co.  v.  Goldberg,  68 
Tex.  685,  5  S.  W.  824.    See  also  statutes  of  various  other  states. 

But  merely  offering  to  file  the  statutory  affidavit  without  actually  doing 
so  is  insufficient.    Ryan  v.  People,  165  111.  143,  46  N.  e!  206,  affirming 

.;  62  111.  App.  365.  '     >       •' 

•  ■       ■    ■  ■  .  .  .'  ,  , 

Even  independent  of  statute  an  oral  application  has  been  held  insufficient. 

Simms  v.  Alcorn,  1  Bibb,  348. 

'     '      ■  ■         ''  ■         .  '    .  .     .  •  .  ■  ■  •    -         , .  ■     ,  .       •  ' 

Put  or^l  staten^ents^  if  not  objected  to,  are  of  equivalent  effect.  Tribune 
Asso.  V,  Smith,  8^ Jones  &  S,  251;  "Fhompson  v.  Mississippi  Ins.  Co.  2 
La.  228,  22  Am.  Dec.  129. 

They  rnust^  however,  be  no^de  under  oath.     Mackln  v.  Co4y>  68 ,  IlL  App. 

The'unsworii  statement  of  a  party  that  he  wd^s  ill  ahd  unfe'ble  to  attend 

'    is   an   insufficient   showing   to*  8tiJ)port   a   motion   fc/t   a  contintiance. 

Westfield  V.  Westfield,  19  S.  Car.  85;  MeClellan  v.  Gaston,.  18  Wash. 

472,  51  Pac.  1062;  0*Barr  v.  AleScapder,  37  Ga.  195;  Mofilveen  Com. 

'     Co.  v.  J6,okson,  94  Ga.  649,  20  S.  E.  428;  HAmall  iv.'Ha^,)4  Colo,  App. 

290,  35  Pac.  927;  McGrath  v.  Tallent,  7^'Otfeh,  256,  'gfi  .P4e.  ^U. 

AkAo^gh  granting  a  cont4^ua?*ce.  byja  justice  wjtl^j^jut  afl&dayit  qv.  ^tfrer 

•> legal  evidence  than  cQuns^Vs  mare,  oral  ,8t^a,tejnent,slfQ\xi]^g  t}^e  neces- 

.  '     '  sity  therefor  is.erfpr,  it  will  not  au^Jiorjize  tl^e  issjita^Qe  of.. mandamus 

to  compel  dismissal  of  the  action.     Whaley  v.  King,  92  CaL  431,  28 

Pac.  579.  .  . 


b.  Sufficiency  of  .—A  motion  for  leave  to  file  a  snppreihental 
affidavit  to  supply  insufficiency  in  the  original  is  properly  re- 
fused in  the  discretion  p^  the  .court.  ,  But  an  afidavit  good 
when  filed  should  not  be  deemed  bad  because  the  court  .hajS  not 
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acted  on  it  for  several  days  and  the  conditions  may  have 
changed.* 

iMackin  v.  Delleg,  68  111.  App.  101. 
«  Harrigan  v.  Turner,  53  111.  App.  292. 

c.  Who  to  make, — ^An  affidavit  by  the  party  may  be  required, 
unless  sufficient  reason  for  accepting  the  affidavit  of  another 
person  appears.*  Refusing  to  accept  the  attorney's  "affidavit 
when  inability  qf  the  party  to  make  it  is  shown  is  error.* 

^ThuSj  an  affidavit  not  sworn  to  by  the  applicant  or  hia  authorized  agent 
is  insufficient  under  the  Xllinqis  practice  act.  School  Directors  v. 
Henta,  67  111.  App.  648. 

The  court  will  not  receive  the  affidavit  of  the  attorney's  de^Jc  riin|ess  it 
state  that  he  has  the  nianagement  o^  t^e  cause  and  is  particula4?ly  ac- 
quainted with  the  circumstances.  Sullivan  v.  Magilji,  1  H.  ,B1.  637, 
126  Eng.  Reprint,  364. 

In  Jackson  v.  Mason,  \  Dall.  135,  1  L.  ed.  70,  it  was  held  that  the, con- 
tinuance might  he  granted  on  the  affidavit  of  one  interested,  although 
not  a  party.  That  the  affidavit  may  be  made  by  the  party's  ^'ttoi'^cy* 
See  Seers  v.  Grandy,  1  Johns.  514;  Wheaton  v.  Cross,  2  Hayw.  (N.  C.) 
154;  Robmson  v.  Martel,  11  Tex.  149;  Garfield  Njgil.  Bank  v.  ColWell, 
5  Silv.  Sup.  Ct:  430,  28  N.  Y.  St.  Rep.  723,  8  N.  Y.  Supp.  380; 

2  Lockhart  v.  Wolf,  82  111.  37  (judgment  reversed  for  this  error).  See 
also  Li^ht  v.  Richardson,  3  Cal.  Unrep.  745,  31  Pac.  1123 ;  Garfield  Nat. 
Bank  v.  Colwell,  28  N,  Y.  S.  R.  723,  8  N.  Y.  Supp.  380.  '  j 

And  Doll  V.  Mundine,  84  Tex.  315,  19  S.  W.  394,  holds  it  error  to  refuse  to 
accept  counsel's  affidavit  averring  absence  of  witnesses,  materiality  of 
their  evidence,  and  diligence  used  to  procure  their  attendance,  because 
those  facts  are  of  such  character  that  they  inay '  be  as  well  known  to 
counsel  as  to  cl;i^nt.  '      '  •    '    •  '■    .  .  t 

Otherwise,  where  the   inability   is  not   shown,  and   especially   where  the 

party  in  whos'e  behalf  the  affidavit  was  made '  was  a  mere  nominal 

party,  and  it  is  not  shown  that  affiant;  had  a  better  Icnowledge  of  the 

desired  evidence  than  either  the  nominal  of  real  party.     Clouston  v. 

'  Gray,  48  Kan.  31,  28  Pac.  983. 

•  '  *      «  ■ 

d.  Contents  of  affidavit* — ^An  affidarvit' to  support- an  appli- 
cation to  postpone,  on  account  of  absence  df  i^vidence)^  must  be 
to:  (1)  The  merits;*  (2)  the  materiality  of  the  desired  evi- 
dence;^ (3)  facts  .showing  due  diligence  already  e:3iercised  in 
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the  endeavor  to  procure  it;*  and  (4)  assurance  of  probable 
presence  of  the  evidence  at  the  time  proposed,* 

iThiB  mle  is  generally  stated,  as  it  generally  occurs,  as  relating  to  wit- 
nesses; but  it  applies  to  documents  also.  See  Felton  v.  MoiTett,  29 
Neb.  5S2,  45  N.  W.  930.  And  see  cases  cited  infra,  this  and  next 
succeeding  section. 

t  Brooklyn  Oil  Works  v.  Brown,  7  Abb.  Pn  N.  S.  38S;  Hill  t.  Prosser,  3 
DowL  P.  0.  704.     (Oath  to  merits  not  required  in  England.) 

ThuBy  an  affidavit  stating  that  the  applicant  has  fully  and  fairly  stated 
the  case  to  his  counsel  sufficiently  states  that  fact  within  a  rule  of 
court    Sutton  v.  Wegner,  72  Wis.  294,  39  N.  W.  775. 

•  Kern  Valley  Bank  v.  Chester,  55  Cal.  49;  Green  t.  Kiiig,  17  Fla.  452; 
Hefling  v.  Van  Zandt,  162  111.  162,  44  N.  E.  424;  MeClurg  t.  Igle- 
heart,  17  Ky.  L.  Rep.  913,  33  S.  W.  80 ;  Brooklyn  Oil  Works  Y.  Brown, 
7  Abb.  Pr.  N.  S.  382;  People  v.  Vermilyea,  7  Cow.  369,  384;  Farmers 
fr  M.  Bank  v.  Berchard,  32  Neb.  785,  49  N.  W.  762;  Stone  t.  Chicago, 
M.  &  St.  P.  R.  Co.  3  S.  D.  330,  53  N.  W.  189. 

Even  though  the  evidence  is  to  meet  issues  raised  by  trial  amendment. 
Storch  V.  McCain,  85  Cal.  304,  24  Pac.  639. 

And  in  causes  in  wbich  there  are  no  pleadings  the  affidavit  must  show 
the  materiality  to  issues  that  will  arise  on  trial.  Hewes  v.  Andrews, 
12  Colo.  161,  20  Pac.  338;  Dawson  v.  Coeton^  18  Colo.  493,  33  Pac.  189. 

The  affidavit  should  state,  not  mere  conclusions,  but  facts,  in  the  same 
manner  as  such  facts  are  usually  stated  in  a  deposition.  Willard  v. 
Petitt,  54  111.  App.  267,  affirmed,  153  III.  663,  39  N.  E.  991;  Clouston 
▼.  Gray,  48  Kan.  31,  28  Pac.  983.  See  also  Willis  v.  Sanger  Bros.  15 
Tex.  CSt.  App.  656,  40  S.  W.  229;  Deemer  v.  Falkenburg,  4  K  M.  149^ 
12  Pac.  717;  Evans  v.  Harden,  154  111.  443,  40  N.  E.  446. 

And  so  definitely  and-  certainly  that  the  adverse  party  may,  if  he  desire, 
admit  that  the  witness  would  so  testify  if  present.  Hagar  v.  Wikoif,  2 
Okla.  580,  39  Pac.  281. 

In  Nebraska,  the  affidavit  may  be  substantially  in  the  words  of  t^e^  stat- 
ute; and  it  is  unnecessary  to  state  the  purport  of  the  testimony 
which  the  applicant  expects  to  procure.  Belcher  v.  Skinner,  28  Neb. 
91,  44  N.  W.  78.  But  an  affidavit  stating  that  the  deposition,  the  loss 
of  which  is  the  basis  of  the  application,  "was  the  same  as  and  fully 
supported  the  allegations  of  the  answer,"  without  setting  out  at  least 
the  substance  of  the  testimony,  is  insufficient.  Felton  v.  Moffett,  29 
Neb.  682,  45  N.  W.  930. 

QtherwijBe.  in  California,  id  a  case  spught  to  be  postponed  for  absence  pf  a 
party  claimed  to  b^,  a  material  witness.  Jaffe  v,  Lilienthal,  101  Gal. 
175,  35  Pac.  636. 

Omission  to  name  the  witness  held  no  objection  in  Smith  v.  Dobson,  2 
Dowl.  k  H.  420.    And  see  Brown  v.  Murray,  4  Dowl.  &  R.  832. 
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The  contrary  rule,  however,  prevails,  in,  the  United  States.  Keith  v. 
Knoche,  43  111.  App.  161;  McClurg  v.  Igleheart,  17  Ky.  L.  Rep.  913, 
33  S.  W.  80;  Life  Ins.  Clearing  Co.  v.  Altschuler,  53  Neb,  48;,  73  N. 
VV.  942,  affirmed  on  rehearing  in  55  l^eb.^  341,  75  N.  W..  8^2. 

4  Kern  Valley  Bank  v.  Chester,.  55  Ca^l.  40;  Green  v.  King,  17  Fla,  452; 
WoJcott  V.  Mack,  63  Ind.  269;  Ilett.  v.  Collins,  102  III.  402;  Sprague 
V.  Heaps,  7  III.  App.  447 ;  Anheswser-pusch .  Brewing  Abbo.  v,  Hut- 
macher,  127  111.  652,  4  L.KA.'575,  21  K.  E,  ,626 ;.  McClurg  y.  Igleheart, 
17  Ky.  L.  Rep.  913,  33  S.  W.  80;  Moon  v.  Heifer,  25  Kan.  139;  Thomp- 
son V.  Mississippi  Marine  &  F.  Ins.  Co.  2  La.  228,  22  Am.  Dec.  129; 
Ingalls  V.  Noble,  14  Neb,  272,  15  N.  W.  351;  Thomas  y.  McCormick, 
1  N.  M.  369 ;  Brooklyn  Oil  Works  v.  Brown,  7  Abb.  Pr.  N.  S.  382 ; 
People  V.  Vermilyea,  7  Cow.  369,  384 ;  Labbaite  v.  State,  6  Tex.  App. 
257 ;  Handline  v.  State,  6  Tex.  App.  347 ;  Flotiirlioy  V.  Marx,  33  Tax. 
786  (holding  a  general  averment  of  due  diligence  not  enough)  >  Hogan 
V.  Missouri,  K.  &  T.  R.  Co.  88  Tex.  679,  32  S.  W.  1035;  Falls  Land 
&  Cattle  Co.  V.  Chisholm,  71  Tex.  .523,  9.S.  W.  479;  Stono  v.  .Chleagd, 
M.  &  St.  P.  R.  Co.  3  S.  D,  330,  53  N.  W.  189,.  See  also  Bex  v.,D*Eon, 
1  W.  Bl.  510,  96  Eng.  Reprint,  295,  3  Burr.  1613,  »T  Eng|.  I^prii*t, 
955. 

*  y  %  •         ' 

It  is  not  enough  to  state  the  mere  legal  conclusion  that  diligence. had  been 
used.  Missouri  P.  R.  Co.  v.  Aiken,  71  Tex.  373,  9  S.  W.  437;  Singer 
Mfg.  Co.  V.  McAllister,  22  Neb.  359,  3p  ,N,  W.  1,81;  Leipey.v,  Earth- 
man,  —  Tenn.  —,  46  S.  W.  321;  Cohn  v.  Brownstone,  93  Cal.  362,  28 
Pac.  953. 

Or  that  diligent  inquiries  were  made,  without  either  stating  ho>y,  where,  or 
of  whom  they  were  made.  Kilmer  v.  St.  Louis,  I*t.  S.  &  W.  R.  Co. 
37  Kan.  84,  14  Pac.  465;  Struthers-v.Fiilier,  45  Kan.  7S5i  26  Pac.  471. 

Or  when  the  witness  left,  and  whether  any  ^t^teinpt  was -made!  to  serve  a 
subpoena  or  to  take  his  deposition,  and  whether  further  inquiries.  WQte 
made.  Haverstick  v.  State,  6  Ind.  App.  595,  32  N.  E.  785,  6  Ind.  App. 
598,  34  N.  E.  589.  • 

It  must  be  shown,  under  the  Texas  statute,  that  by  the«  e^eciiise.  of  &u% 
diligence  the  witness's  deposition  could  noi^  have  been  tak^^  nor  he 
have  been  present  in  person  to  testify.  Grounds  v.  Ingram,  75  Tex. 
509,  li  S.  W.  1118;  Hogan  v.  Missouri,  K.  &  T.  R.  Co.  88  Tex.  €[79,  32 
8.  W.  1085.  See  presient  statute  art.  1918,  Vern.-Sayl.  Stat.  1914 
(Supp.  1918).  '       .         ' 

And  failure  to  make  the  statutory  oath  that  due  diligence  has  been  used 
to  procure  the  desired  evidence,  stating  the  diligei^ce  used,  leaver  the 
matter  of  continuance  to  the  court's  sound  discretion.  St.  IiOui&  &  S. 
F.  R.  Co.  V.  Woolum,  84  Tex.  570,  19  S.  W.  782.    . 

In  Kentucky,  on  an  application  for  continuance:  to  secure  the  attendftnt^ 
of  absent  witnesses,  the  affidavit  should  show  that  applicant  has  the 
right  to  require  their  attendance  by  showing  that.th^y  reside  within  20 
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miles  of  the  county  seat.    Cope  v.  Deaton,  19  Ky.  L.  Rep.  1197,  43  S. 
W.  190. 

6  Sprague  v.  Heaps,  7  111.  App.  447 ;  Mantonya  v.  Huerter,  35  111.  App.  27 ; 
Lake  Erie  &  W.  R.  Co.  v.  Holderman,  56  111.  App.  144;  McClelland  v. 
Scroggin,  48  Neb.  141,  66  N.  W.  1123;  Brooklyn  Oil  Works  v.  Brown, 
7  Abb.  Pr.  N.  S.  382;  Brown  v.  Moran,  65  How.  Pr.  349;  Cabell  v- 
Holloway,  10  Tex.  Civ.  App.  307,  31  S.  W.  201 ;  Stone  v.  Chicago,  M. 
&  St.  P.  R.  Co.  3  S.  D.  330,  63  N.  W.  189.  And  see  supra,  §  23,  this 
chap. 

And  an  affidavit  to  support  an  application  to  postpone  on  ac- 
count of  the  absence  of  party  must  state  definitely  and  clearl.y 
the  cause  of  the  absence ;  ^  but  not  the  reason  why  his  presence 
is  necessary.* 

iMcBride  v.  Stradley,  103  Ind.  466,  2  N.  E.  368;  Cohn  v.  Brownstone,  93 
Cal.  362,  28  Pac.  953;  Davis  v.  Foreman,  —  Tex.  — -,  20  S.  W.  52. 

And  see  Bergevin  v.  Barnard,  72  111.  App.  47. 

«Mathewg  v.  Willoughby,  85  Ga.  289,  11  S.  E.  620  (holding  it  error  to  re- 
quire). 

And  to  support  an  application  to  postpone  on  account  of  ab- 
sence of  counsel,  the  affidavit  should  show  diligence  on  counsel's 
part  in  learning  the  time  of  trial. ^  And  in  Illinois,  it  must 
state  that  counsel,  who  is  a  member  of  the  legislature,  is  in  actu- 
al attendance  upon  a  session  thereof  f  that  the  suit  sought  to  be 
postponed  was  begun,  and  he  was  actually  employed,  prior  to 
the  commencement  of  the  session,'  and  that  his  attendance  is 
necessary  to  a  fair  and  proper  trial.* 

»  Cox  V.  Allen,  91  Iowa,  469,  59  N.  W.  335. 

«Mackin  V.  Cody,  68  lU.  App.  108. 

«  Chicago  Public  Stock  Exch.  v.  McClaughry,  148  111.  372,  36  N.  W.  88. 

The  phrase  'Un  such  suit,"  ae  used  in  the  statute,. refers  to  a  suit  actually 
commenced,  and  not  to  a  mere  controversy  or  threatened  or  antici- 
pated suit.  Weighard  v.  Fieldon  Creamery  Co.  65  111.  App.  202, 
"holding  that  the  use  of  the  words  "this  cause"  in  the  affidavit  meant 
only  that,  anticipating  a  suit,  the  applicant  had  retained  the  counsel 
in  advance, — especially  as,  in  fact,  suit  was  not  begun  until  about  four 
months  after  the  legislature  convened. 

♦  McClory  v.  Oawiey,  59  111.  App.  392. 

And  an  affidavit  to  support  an  application  grounded  on  sur- 
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prise  occasioned  by  amendment  t6  opposite  party's  pleading  al- 
lowed by  the  court  must  show  that  the  applicant  is  legs  re^dy 
for  tri^,  why  aj;id  how^^  and  th^t  surprise  is  jaot  claimefi.  for 
the  purpose. of  delay.*.        •  ,,   . 

iBenepe  v.  Meier,  75  Ill.App.  .561;  Tex^s  &  N.  0.  B.  Co.  v.  Qold^rgj  68 
Tex.  685,  5.S,  W.  824 ; ,  Lcflbetter  v,  I^cWilUflms,  90.  Ga,  43,,15  S^  E. 
634;  Lindsey  v.  Lindsey,  40  111.  App.  389.  It  must  show  In, what 
respect  the  applicant  is  prejudiced  in  his  preparation  for  trial,  as 
required  by  statute.  Diebold  Safe  &  Lock  Co.  v.  Holt,  4  Okla.  479, 
46  Pac.  512.  And,  under  the  Illinois  statute  ^hat  palrtlcular  fkcts 
he  expects  to  ptove.     Gassem  v.  'Galvin^  158  111','  30,^1  N.  iEi  1087. 

And  an  affidavit' iVhich  merely  shows  that  iii  affiaM's  opinion!  hie  has  a;  jusi 
ea^e  whkh  he  will  be  able  to  presei^t  and  sustain,  i£  giv,en  /tii^f,  is  if|-, 
sufficient.     Bank  of  Ravenswood  v.  Hamilton,  43  W.  Va.  75.  27  S.,  E. 
296.     And  see  supra,  §  11,  this  chap. 

2Ledbetter  v.  McWiUia'ms,  90  Ga.  43,  16  S.  E.  634.         '  <         ' 

An  affidavit  that  defendant's  attorney  believed  that  the  case 
could  not  be  tried  at  that  term,  and  had  hot  prepared  for  trial/ 
is  insufficient.* 


1  Mills  V.  NationalF.  Ins.  Co.  92  Wis.  90,  65  N.  W.  730j 


'  I 


Allegations  on  inforxnatioia  must  state  the  'niames  and  re&i^^ 
dences  of  the  informanta.* 

I  r 

•     •     ■  .,  •         •••:       •  ■■  :      ■  .-  -..t 

IComstock  V.  State,  14  Neb.  205,  15  N.  W.  355;  Thompson  v.  Mississippi 

Marine  &  F.  Ins.  Co.  2  La.  228,  22  Am.  Dec.  129;  Labbaite  v.  State,  6 

Tex.  App.  257,    Cotnpaye  tAnsky  v.  West  EndStteet  R.  Oo.  178  Mas*. 

20,  53  Ni  E.  129;  Smith  v.  Rdonw,  20  Miec.  9,  .44  N,  Y.-  Suptiu  T^^^k 

McCIellan  v.  Gaston,  18  Wash.  472,  51  Pac.  1062. 

In  some  cases  inability  to  procure  another  witness /instead  ib  required 'to* 
be  shown.  ,  Jarvis  y.  Shacklpck,  0O:IU;,378.  .    v 

e.  Sufficiency  of  general \(dlegaiions -as  t&  rridtieriaUty  of.  evi- 
dence.^^—In  stating  the  materiality  of  the  desired  =  evidence,-,  a 

general  allegation  is  usually  enough  on  a  first  application.^ 

i  '    ■    '  •  '       • .   .  i 

1  People  V.  Vermilyea,  7  Cow.  369,  386;  Hooker  v.  Rogers,  8  Cow.  677; 
Wickdf  v.  Boylitdn,>83  lU.  545  {diotwft),  Coiitra,  Ke^n  Vallej^  Bank  v. 
Chester,  55-  CaK  49.  A  ^atementr  that  sm  absent  defendslnt'wfll  tcs- 
tiiy  ^xosriMiatly  aS'  stated  in  ike  answeri"  which  is  'mcreljK  a  •  gsneral 
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.  deoial  and  two  matters  in  reconvention,  does  not  sufficiently  show  the 
evidence  proposed  so  as  to  enable  its  materiality  to  be  determined. 
Crawford  V.  Lozano,  —  Tex.  Civ.  App.  — ,  48  S.  W.  538. 

And  Bradshaw  v.  Stott,  7  App.  D.  C.  276,  holds  that  to  state  merely  that 
the  testimony  is  "material,  proper,  and  competent"  it  not 'sufficient. 

An  application  is  deemed  to  be  a  first  application  within  this  rule  if  the 
only  previous  application  prove  not  to  have  delayed  the  cause,  by 
reason  of  its  not  having  been  reached.  Pulver  t.  Hiserodt,  3  How.  Pr. 
49. 

But  if  a  postponement  had  already  been  had,  or  if  circum- 
staneed  of  guspicion  or  intimation  of  laches  appear,*  or  if  the 
necessary  delay  is  great,*  the  court  may  require  that  the  affida* 
vit  stat^  tvhat  the  desired  evidence  will  prove,*  and  the  names 
arid  residences  oi  desired  witnesses,*  or  disclose  the  nature  of 
the  evidence  sufficiently  to  see  that  upon*  fair  and  probable 
grounds  it  will  be  material.*  The  courts  hold  that  the  discre- 
tion, of, the  trial  court  should  be  more  rigidly  exercised  on  ap- 
plications for  subsequent  continuances  by  the  same  party  than 
on  the  first  application  and  that  on  subsequent  applications  a 
stronger  and  more  explicit  showing  must  be  made  especially  as 
to  the  diligence  used  to  secure  the  desired  testimony^  A  sec- 
ond application  on  the  same  state  of  facts  should  therefore  ordi- 
narily be  denied  *  and  where  new  reasons  are  added  as  a  second 
affidavit  after  the  first  has  been  overruled  a  reasonable  excuse 
must  be  shown  for  affiant's  failure  to  embrace  all  reasons  in  the 
first  applipation.*  By  statute  in  some  states  after  the  refusal 
of  a  coptrtinuance  asked  for  on  one  or  more  grounds  no  other 
grounds  afterwai^ds  presented  will  be  considered  by  the  court.** 

1  Mdon  V.  Heifer,  25  Kan.  139. 

•  People  v.  Vermilyea,  7  Cow.  869,  384;  Bush  r.  Weeks,  24  Hiin,  545  (jus- 

tice's court  case). 

•  Lord  V.  Cooke,  1  W.  Bl.  436,  96  Bug.  Keprint,  249. 

•  In  Ogdea  V.  Payne,  6  Cow.  16,  it  was  held  that  the  mere  fact  that  the 

desired  witness  was  the  attorney  of  the  party,  so  that  it  was  possible 
his  testimony  might  be  privileged,  was  not  ground  for  requiring  a 
•    disclosure. 

5  Ilett  T.  Collins,  102  lU.  402;  Thomas  y.  McCormiek,  I  N.  M.  369;  Lillien- 

thal  Ti  AndeTBon,  1  Idaho,  673;  Vanwey  v.  State,  41  Tex.  639  (affidavit 

'     omitting  to  state  knowledge  of  residences).    And,  acoordhig  to  Brown 
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▼. .  Johnsoii,  14 .  K&XL  377,  and  Cody  v.  Butterfield,  1  Colo,  377,  aiifla- 
ciently  to  give  the  adverse  party  a  right  to  defeat  the  applicatiou  by 
admitting  the  facts. 

^  The  motion  should  be  denied  if  the  desired  evidence  is  inadmissible  under 
the  pleadings.  Cartwright  v.  Culver,  74  Mo.  179;  Waldo  v.  BeckWith, 
1  N.  M.  182^  Thackaray  v.  Hanson,  1  Colo.  365.  And  may  be  denied 
if  the  witness  is  privileged.  Lavery  v,  Crooke,  62  Wis.  612,  Q.N^.W, 
599. 

The  desired  evidence  must  be  stated  so  definitely  in  a  second  application 
that  the  jury  could  find  their  verdict  on  it  should  they  believe  it 
if  admitted.  Galveston,  H.  &  S.  A.  R.  Co.  v.  Home,  691  Tex.  64$,  9'S. 
W.  440  (allegation  that  the  absent  witnesses  will  pro^v^  the  amount  xyi 
damages  much  less  than  plaintiff  claims,  but  not  stating'  the  aniount 
which  they  will  prove  them,  held  to  be  insufficient). 

So,  an  affidavit  for  a  second  continuance  stating  that  defehdont  expeets*' 
to  prove  "certain  conduct  and  actions  of  plaintiflT'  which  oontradict 
his  allegations  of  a  previous  partition  of  land,  but  not  stating  what 
those  acts  were,  is  too  indefinite.  Doll  v.  Mundine,  7  Tex:  Civ.  App. 
96,  26  S.  W.  87.  '  . 

An  affidavit  in  support  of  a  third  application,  which  does  not  state  what 
is  expected  to  be  proved  by  the  absent  witnesses,  but  refers  to  a  lorm'eii 
affidavit;  is  insufficient.  Leiper  v.  Earthman,  —  Tenn.  — ,  46  S.  W. 
321. 

And  it  must  negative  ability  to  prove  the  dekired  evidetice  by  other  wit- 
nesses. Hodges  v.  Nash,  141  111.  391,  31  N*.  E.  151;  Mutzenburg  v. 
McGowan,  10  Colo.  App.  486,  51  Pac.  523;  Danielson  v.  Gude,  11  Colo. 
87,  17  Pac.  283;  Livingston  v.  Cooper,  22  Fla.  292. 

7  6  R.  C.  L.  p.  665,  §  26. 

•Ibid.  , 

BShaituck  y.  Myers,  13  Ind.  46,  74  Am.  Dec.. 286. 

WMitiehell  v.  State,  2^  Ga.  211,  68  Am.  Dec.  49S. 

25.  Opposing  the  motion. 

.  (L  Presumptions.— It  is  prQsuined  that  the  applicant  will 
state  the  facts  as  strongly  in  his  own  favor  as  the  nature  of  the 
case  permits,  and  therefore  the  court  is  not  called  upon. to  mafce 
presumptions  in  his  favor. *"  ' 

1  Per  Ogden,  J.,  in  Van  Brown  v.  State,  34  Tex.  186;  Dold  v.  Dold,  1  W.  M. 
397. 

And  a  court  refusing  a  continuance  for  reasons  not  supported  by  affidavit 
of  a  creditable  witness  should,  at  least,  have  personar  knowledge  there- 
•    of,  and  not  merely  draw  conclusions  from  other  facta  known  to  "him. 
Corricana;  v.' Kerr,  76  Tex.  207,  12  S.  W.  982.'  i 
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h.  Counter  affidavits, — -On  the  question  af  the  right  t6  receive 
counter  aflSdavits  to  contradict  an  affidavit  for  coiitinuance,  the 
practice  varies  in  different  states.  In  some  jurisdictions  the 
right  is  denied.^  But  there  is  plenty  of  authority  to  the  con- 
trary^* and  even  in  states  where  the  custom  of  receiving  such 
affidavit  is  condemned  it  has  been  held  that  they  may  be  received 
where  the  good  faith  of  the  party  seeking  continuance  is  ques- 
tioned, or  he  has  already  beeh  granted  several  continuances.* 
And  the  wrongful  admissipnof  such  affidavits  \4  deemed  harm- 
less error  where,  independently  of  them,  tlie  application  for  con- 
tinuance must  be  denied.*  ■      • 

I  Manning  :y.  JamesQH,  1  Crunch,  C.  C,..285,  Fed,  Caa.  No*  5^^,046;  Wjaarifih  y. 
Winter,  33  111.  App^  36;  Quincy  Whig.  Co.  v.  XiUson,  67  III  351;  Chi- 
cago. Faiblic  Stock  Exah.  v.  McClaughry,  148  Jll..  37.2,  36  N.  ]B.  88; 
Linville  v.  Oolding,  11  Inid*  374;  Shattuck  v.  Myers,  13  Ind.  46, 
75  Am.  Dec.  236;  Eslinger  v.  East,  100  Ind.  434;;,Barton  v»  McKay, 
.  36  Neb.  632,  54  N.  W.  9.68. 

Thifl  question  also  arose  in  .  McClvrg  v.  Igleheart,  17  Ky.  L.  RjBp.  913, 
,  33  .S.  W.  8Q,  where  the  court  in  discussing  it  distinguished  between 
an  application  based  on  the  ground  of  absence  of  important  testi- 
mony and  one  based  on  the  absence  of  an  interested  party.  After 
citing  and  quoting  from_  several  authorities  they  reached  the  con- 
clusion that  in  the  former  case,  if  the  affidavit  sets  forth  fully  and 
certainly  what  ip  ex^pected  to  be  proved  by  thein,.  giving  .their  names 
and  showing  diligence,  counter  affidavits  could  not  be  received  to  con- 
trovert it  because  the  statute  governing  continuances  on"that  grdiind 
makes  the  continuance  a  matter  of  right,  and  not  of  discretion ;  but 
held  that  in  the  latter  casej  which  was  the  case  at  bitr,  and  in  ref- 
erence to  which  there,  was  no  specific  statute,  the ,  sufficiency  ;of  th« 
affidavit  was  to  be  determined  by  the  trial  court  in  its  sound  dis- 
cretion, and  that  in  the  absence  of  such  statutory  regulation  it  might 
permit  the  evidence  to  be  controverted. 

There  arie  mAny  criminal  c&-ses  on  both  sides  of  the  question,  and  the  rule 
'  seems  to  be  the  same  in  civil  and  criminal  cases. 

The  denial  of  ithe  right  to  receive  counter  affidavits  d6es  not.  prevent  the 
court  from  making  further  inquiry  olr  receiving,  further,  te8,timopy 
whenever  it  is  suggested  that  an  imposition  is  being  practiced.  Cus- 
henberry  v.  McMurray,  27  Kan.  328.  ....,.'. 

2Kneebone  v.  Kneebone,  83  Cal.  645,  23  Pac.   1031;   Matthews  v.  .Bates, 

93  Ga.  317,  20  S.  E.  3?0;   Bowling  v.  What^ley,  j53  Ga.  24^   Cqx  v. 

North  Western  Stage  Co.  1  Idaho,  377  j  George  v.  Swafford,  75  Iowa, 

..     491,  39  N.  W'  804;   Al^en  v.  ReiUy,  15  Nev,  452,;    Weeci  v.  Lee,  50 

Barb.  354;  Webb  v.  Wegley,  19  N.  P.  606,  125  ^T,  W-  562.;  Bryce  t. 
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Jones,  38  Tex.  205 ;  Skagit  R.  &  Lumber  Co.  v.  Cole,  2  Wash.  67,  25 
Pac.  1077;  Dimmey  v.  Wheeling  t  E.  G.  R.  Co.  27  W.  Va.  32,  55  Am 
Rep.  2d2. 

In  Walt  V.  Walsh,  10  Heisk.  314,  the  court  declined  to  pass  upon  the 
practice  of  hearing  counter  affidavits,  but  intimated  that  it  is  proper 
for  the  inferior  court  to  hear  enough  of  the  testimony  to  enable  it 
to  pass  upon  the  motion.  ' 

«  Maher  v.  Pulley,  8  La.  89;   Cushenberry,  McMurray,  2t  Kan.  328. 

Even  a  justice  of  the  peace  has  discretionary  power  to  allow  plaintiff  to 
introduce  evidence'  showing  that  defendant'^  application'  for  post- 
ponement is  not  made  in :  good  faith  and  is  groundless.  Weed  v. 
Lee,  50  Barb.  364. 

But  in  the  Star  Route  Case  (D.  C.  1882)  Wylie,  J.,  refused  to  do  so, 
saying  that  a  motion  for  cowtinimncfe  mti^t  be  decided  on  the  affidavit 
of  the  party  applying  for  it. 

*  Quincy  Whig  Co.  v.  Tillson,  07  111.  351 ;  BartoH  v.  McKay,  36  Neb.  632, 

54  N.  W.  968.  

The  party  making  an  affidavit  for  i3ontiniiance  may  be  called 
for  the  purpose  of  cross-examination  by  his  adversary.^  But 
evideric*e  to  disprove  the  facts  which  the  applicant  desires  oppor- 
tunity to  prove  is  inadmissible.' 

1  Smyth  v.  Wilmington  City  R.  Co.  1  Penn.   (Del.)   218,  40  Atl.  189. 

•  Horn  V.  State,  62  Ga.  362.     And  in  Waldrup  v.  Maxwell,  84  Ga.  613, 

10  S.  E.  597,  judgment  was  reversed  for  error  in  refusing  a  contin- 
uance on  a  counter-showing  of  a  statement  by  the  absent  witness  to 
the  adverse  party  that  he  knew  nothing  about  the  case. 

c^  Admitting  desired  facts. — Where  the  applicant  discloses 
what  facts  he  intends  to  prove  by  the  desired  evidence,  it  is  a 
sufficient  answer  to  the  application  to  admit  the  truth  of  those 
facts.^  But  as  to  whether  it  is  necessary  to  admit  the  truth  of 
the  facts  expected  to  be  proved  by  the  witness,  or  wl^ether  it  is 
sufficient  to  admit  simply  that  the  witness  will  testify  as -alleged, 
the  authorities  are  not  agreed,  though  the  weight  of  authority 
seems  to  be  in  favor  of  the  latter  rule.*  In  'some  states,  however, 
it  is  held  necessary  to  admit  the  truth  of  the  facts  themselves.' 
The  question  is  now  governed  by  statute  in  most  states,  but  even 
at  common  law  the  authorities  were  disagreed.* 

1  Green  v.  King,  17  Fla.  462;  Whitehall  v.  Lane,  61  Ind.  93;  Hughes  v. 
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Waring,  Litt.  Sel.  Cas.  (Ky.)  402;  Maysville  &  L.  R.  Ca  v.  Her- 
rick,  13  Bush,  122;  Smith  v.  Creaflon,  5  Dana  (Ky.)  298,  30  Am. 
Dec.  688 ;  Brill  v.  Lord,  14  Johns.  341 ;  Hammonds  v.  Kemer,  3  Hay w. 
146;  Fisk  v.  Miller,  13  Tex.  227;  Page  v.  Arnim,  29  Tex.  53;  St, 
Louis  Southwestern  R.  Co.  v..  Campbell,  32  Tex.  Civ.  App.  613,  75 
S.  W.  664. 

So,  also,  even  where  the  desired  witness  was  the  party  himself  on  whose 
behalf  the  application  was  made.  Fate  v.,Tait,  72  Indf  450;  Pruyn 
y.  Gibbens,  24  La.  Ann.  231.  . 

The  rule  is .  otherwise,  however,  when  the  witness's  presence  is  necessary 
.  to ,  a  fair .  trial  because  of  his  personal  knowledge  of  the  matters  in 
controversy  and  ability  to  aid  in  preventing  surprise.     Hopkinson  v. 
Jones,  28  111.  App.  40^. 

An<l  where  the  jadmisMon  did  not  extend  to  all  the  matiers  which  the 
party  applying  for  continuance  stated  that  he  expected  to  prove 
by  the  absent  witness,  it  was  held  tha|^  the  admission  wae.not  broad 
enough  to  justify  refusal  of  the  continuance.  Peck  v,  Lovctt,  41  Cal. 
521. 

Any  defect  in  the  affidavit,  whiqh  is  not  specially,  assigned,. is,  waived  by 
such  an  admission.    Beal  v.  Pratt^  67  111.  App.  483. 

And  where  a  party  admits  the  facts  contained  in  the  statement,*  he  can- 
not afterward  introduce  testimony  to  show  that  the  statement  was 
not  true.    Brent  v.  Heard,  40  Miss.  370. 

So  an  fuimission  that  an  absent  witness  will  swe^r  to  facts  pet  forth  in 
an  affidavit  for  continuance  will  not  authorize  the  reading  of  the 
affidavit  after  postponement  of  the  trial  by  the  court,  of  its  own 
motion,  for  over  a  month,  where  the  witness  resides  in  the  city  where 
the  trial  is  held  and  there  is  nothing  to  show  that  his  evidence  is 
not  attainable.  Padgitt  v.  Mill,  159  Mo.  143,  52  L.R.A.  854,  81  Am. 
St  Rep.  347,  60  S.  W.  121. 

«Hibbard  v.  Kirby,  88  Ark.  102;  Loftus  v.  Fischer,  113  Cal.  286,  45  Pac. 
328;  Zobel  v.  Fanny  Rawlings  Min.  Co.  49  Colo.  134,  111  Pac.  843  j. 
Baldwin, C9al  Co.  v.  Davis,  15  Colo.  App.  371,  62  Pac.  1041;  Utley 
v.  Burns,  70  IH.  162;  Graff  v.  Brown,  85  111.  89;  Montgomery  Coun- 
ty V.  Robinson,  85  111.  174;   Reed  v.  Lane,  96  Iowa,  454,  65  N.  W 
380;   Was^on  v.  American  Patriots,  148  Iowa,  142,   126  N.  W.  778; 
'     Brown  t.  Johnson,  14  Kan.  377;   Sanford  v.  Gates,  38  Kan.  405,  16 
Pae.  807;   Rice  v.  Hodge,  26  Kan.  164;   Hutton  v.  First  NatiBank^ 
20  Ky.  L.   Rep.  22j5,   46   S.   W.   668;    Faulk  v.   Hough.  14  La.   Ann.. 
670;   Smith  v.  First  Nat.  Bank,  45  Neb.  444,  63  N.  w!  796;   Conrad 
v.  Dobmeier,  64  Minn.  284,  67  N.  W.  5;  Geary  v.  Kansas  City,  O.  &  S: 
Ry.  Co.  138  Mo.  251,  60  Am.  St.  Rep.  655,  39  S.  W.  774 ;'  Matthews  v. 
Missouri  P.  R.  C«.  142  Mo.  645^  44  S.  W.  802;  O'Neil  v.  New  York  & 
S.  P.  Min.  Co.  3  Nev.  141;  Chandler  v.  Colcord,  1  Okla.  260,  32  Pac. 
33^;  Lew  v.  Lucas*  37  Or.  208,  61  Pac.  344. 
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>  Seward  v.  Wilmongton,  2  Marv.  XDeh)  875,  43  Atl.  265;  SlngnfiMn  v. 
Grfimmell,  43  €ra.  581;  Kitchens  v.  Hutefains,  44  Ga;  62d;  Cheney  v. 
Smith,  42  Ga.  50;  Nave  v.  Hortoh,  ^  Ind.  563;  Bfyan  ▼.  Oout^ey,  8 
Md.  61;  Murphy  v.  Murphy,  31  Mo.  .322;  Louisville  &.N..K.  Co.  v. 
Voss,  109  Tenn.  718,  72  S.  W.  983 ;  Horwitz  v.  La  Roche,  *-'  Tex. 
Civ.  App.  — ,  107  S.  W.  1148;  Maughmer  ^v.  Behring,  10  Tex.  Civ, 
App.  299,  46  S.  W.  917. 

But  he  need  not  admit  what  is  cumulative.  Smith  y.  First  Nat.  Bank, 
45  Neb.  444,  63  N.  W.  796. 

The  court  may  require  i^  party  applying^  for  continbanee  to  disclose  What 
facts. rhe  expects;  to  prove  by  the  absa^t  "witness,  in  order,  that  thei 
opposite;  party  may  admit  them  if  he  chooses  to  do  so,  where  .in- 
justice would  be  likely  to  result  from  a  delay.  Dickson  v.  Lewis,  2 
Harr.    (Del.)   289.  ^ 

4  Smith  ▼.  Creason,  5  Dana,  298,  30  Am.  Dec.  688;  Larrat  v.  Carlier,'  1 
Mark.  (La.)  145;  Louisvillo  &  N;  R.  Co.  v.  Voss,  109' Tenti,  718,'  72 
$.  W.  993,  holding,  it  necessary  to  admit  the  truth  oi  the  faetsf  them- 
selves.     '     . 

Contra,  Djal  v.  Valley  Mut.  Life  Asso.  29  S.  C.  581,  8  S.  E*  27;  Kerr- 
Murray  Mifg,  Co.  V.  Hess,  38  C.  C.  A.  647,  98  Fed.  56. 

Farrand  v.  Bouchell,  Harp.  L.  83,  is  sometimes  cited  as  an  authority  in 
favor  of  tlie  more  liberal  rule;  and  the  statement  of  the  fact^  in 
this  ciise  4hows  that  the  plaintiff  agreed  that,  if  defendant  would 
state  under  oath  what  lie  expected  to  prove  by  certain  absent  wit- 
nesses because  of  whose  absence  he  had  moved  for  a  continuance, 
plaintiff  would  admit  that  the  witnesses,'  if  present,  would  swear  to 
the  facts  so  stated,  and  that  this  should  have  the  same  effect  as  if 
the  witnesses  themselves  deposed  to  the  same  in  court,  whereupon  thfe 
continuance  was  refused.  But  the  court  seems  to  have '  regarded  this 
admission  as  an  admission  of  the  truUi  of  the'  facts,  .since  it  says 
that  the  statement  of  facts  was  to  be  received  as  if  it  wsas  actually 
proved,  and  that  a  party  cannot  complain  when  his  rights ,  are  de- 
termined on  a  statement  of  facts  made  out  by  himself. 

After  such  admission  the  statement  in  the  applicatioji  is  not 
entitled  to  any  greater  weight  than  would  be  the  testimony  of 
the  witness  himself  if  presejit.^  And  opposing  testimony  to  im- 
peach it  cannot  be  introduced  without  the  usual  foundation  be- 
ing first  laid.*  Nor  can  such  an  admission  be  withdrawn  be- 
cattse  the  witness  has  come  into  court.' 

iWaldrOtt  V.  Home  Mut.  Ins.  Co.  16  Wash.  198,  47  Pac.  426  (refusing 
to  disturb  the  verdict  on  the  ground  that  the  jury  disoreditrd  such 
testimony,  and  believed  a  witness  who  swore  in  direct  oppositiori  to 
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tike  aflSdavit).  And  Burris  v.  Court,  48  Neb.  179,  6ft  N.  W:  1131, 
holds >  that' 8U^h  an  admission  is  not  equivalent  to  an  admission  that 
the  proposed  testimony  is  absolutely  true  and  indisputable. 

2  Pool?  V.  Devers,  30  Ala.  672 ;   St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Sweet,  67 

Ark.  287,  21  S.  W.  587. 

3  Harris  v.  McArthur,  90  Ga,  216,  15  S.  E.  758. 

26.  Imposing  conditions. 

a»  In  general. — In  granting  a  continuance  the  court  may  im- 
pose such  terms  or  conditions  on  the  applicant  as  the  justicie  of 
the  case  demands  and  as  to  the  court  seems  proper.*  A  court 
may  impose  as  a  condition  the  consent  to  the  reading  of  an  in- 
formal deposition.*  The  defendant  seeking  a  continuance  may 
be  required  to  give  bond  with  sureties  for  the  payment  of  what- 
ever decree  was  rendered  against  .him  *  or  that  he  should  con- 
fess judgment  for  the  undisputed  part  of  the  claim  *  or  that  he 
should  call  only  a  certain  nuinber  of  witnesses  on  the  adjourned 
dav,* 

1  Keller  v.  Harrison,  151  Iowa,  320,  Ann.  Cas.  1913A,  300,  128  N.  W.  851, 

131  N.  V^.  53;   Gerkin  v.  Brown  &  S.  Co.   177  Micji.  45,  48  L.R.A. 
(N.S.)    224,  143  N.  W.  4^,  4  N.  C.  C.  A.  254;   Hamilton  v.  Cooper, 
.   Walk.    (Miss.)    542,  12  Am.  Dec.  588.     See  Re  Tipper,  88  N.  J.  Eq. 
307,  102  Atl.  897. 

2  Hamilton  v.   Cooper,   Walk.    (Miss.)    542,   12  Am.   Dec.   588.     See  also 

Humes  v.  O^Bryan,  74  Ala.  64, 

8  Dudley  v.  Witter,  51  Ala,  456. 

4  Gowen  v.  Jones,  20  Ala.  128. 

*  Spangehl  v.  Spangehl,  39  App.  Div.  5,  57  N.  Y.  Supp.  7. 

&.  Costs. — The  court  may  impose  payment  of  costs  and. dis- 
bursements as  a  condition.* 

1  Voorhees  v.  Chicago,  R.  I.  &  P.  R.  Co.  71  Iowa,  735,  30  N.  W.  29 ;  Mc- 
Donald V.  Weir,  76  Mich.  243.  42  N.  W.  114;  Boone  v.  Skinner,  85 
Ark.  200,  107  S.  W.  673;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Jones,  110 
111.  App.  626;  Keller  v.  Harrison,  151  Iowa,  320,  Ann.  Cas.  1913A, 
300,  128  N.  W.  851,  131  N.  W.  53. 

Aa,  where  no  affidavit  was  presented  therefor  until  >  after  the  jury  were 
.sworn  and   the  evidence   heard   in   part.     Morrison  v.   Beckham,   16 
Ky.  L.  Rep.  294,  27  S.  W.  868, 
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In  the  absence  ^- special  cause  fot  otliet  conditions  thiB  is  «U  that  shopld 
be  required.     Hall  v.  DWinell/  10  Weiid.  62S. 

A  party  to  whom  a  continuance  is  offered  on  terms,  and  in  favor  of  whom 
judgment  is  rendered  on  trial  had  after  the  continuance,  may,  if  the 
question  be  properly  saved,  have  a  ruHiig  imposing  the  termjei'  revised 
on  appeal.     Couts  v.  Neei*,  70  Tex.' 468,  OS.  W.  40. 

Othervvi'se,  if  the  judgment  goes  agaihst  Him.    Ibid. 

In  some  states  the  matter  is  regulated  by  statute.  N.'-Y.*  Civil  Prac.  Act, 
§  1515;  N.  Y.  City  Court  Act,  §  «3.    And  compare  other  statutes.* 

These  statutes  generally  leave  the  imposition  of  such  a  condition '  discre- 
tionary with  die  ttial  court,  though  som6  of  them  are  mandatory 
For  illustrative  cases  in  those  states  having  statutes,  see  Eltzroth 
V.  Ryan,  91  Cal.  584,  27  Pac.  932;  Bautabej-ger  v.  Arff,  ^  Cal.  261, 
31  Pac  53;  Williams  v.  Dickenson,  28, Fla.  90,  9  So.  847;  Atchispn, 
T.  &  S.  F.  R.  Co.  y.  Huitt,  1  Kan.  App.  788,  41  Pac.  1051;  State  ex 
rel.  Congdon  v.  Second  Judicial  Dist.  Ct.  10  Mont.  456,  26  Pac.  182. 
Under  the  Vermont 'fetiUiute,  the' postponement  may  be  granted  on 
terms  to  be  thereafter  determined.  Collins  y.  Richardson,  66  YU  89j 
28  Atl.  877. 

Amount. — ^In  New  York  the  costs  cannot  exceed  $10,  besMei  taxable: dis* 
bvnrsieimfentB  and  witnciss  fe&i.  K.  Y.  Civil  Prac.  Act,  §  151&  (cannot 
'  exceed  $5  in  New  York  City  GouvtActy  §  63);  Koxion,  v*  Bentlpy,  6 
How.  Pr.  418;  Jackdon*  v.  McBUwaey,-  6  How.  Pr.  4j98;  Kennedy  v. 
Wood,  26  N.  Y.  S.  R.  34,  7  N.  Y.  Supp.  90.  Unless,  leave  to.  amend 
is  granted. 

In  Washington  the  court  cannot  impose  the  payment  of  more  than  $10 
in  addition  to  witness  fees.  Code  CJv.  Proc.  §  832;'Taeoma  Nat.  Bank 
V.  Peet,  9  Wash.  222>,  528,  37  Pac.  426,  427. 

In  California  the  court  is  not  limited  to  the  taxable  costs,  but  may  im- 
pose payment  of  a  reasonable  gross  sum.  Pomeroy  v.  Bell,  118  Cal. 
686,  50  P^c.  683. 

And  their  payment  within  a  fixed  tim^  may  be  further  im- 
posed as  a  condition  to  the  party's  further  appearance  and  par- 
ticipation at  trial.  ^ 

1  Alexander  y.  Moore,- 111  Ala.  410,  20  So.  339,  sustaining  an  order  for 
continuance  granted  to  defendant  on  such  condition,  which  stipulated 
that  in  default  of  payment  by  the  first  dAy  of  the  next  terto  judg- 
ment b^  default  Would  be  rendered  against  him.  But  see  Tacoma 
Nat.  Bank  v.  Peet,  9  Wash,  22^,  .528,  37  Pac  420,  427. 

TTnlesS  otherwise  directed  such  payment  is  to  be  made  instak- 
ter,^  and  without  awaiting  formal  demand.' 
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itTadksoh  ex  dem.  Pinkney  v.  Pell,  19  Johns.  270;  Bulkeley  t.  Keteltas, 
2  Sandf.  735.  Compare  Tacoma  Nat.  Bank  v,  Peet,  9  Wash.  222, 
528,  37  Pac.  427.  And  some  of  the  statutes  expresiily  provide  that 
the  order  of  continuance  shall  not  be  effective  until  the  costs  for  the 
term  shall  have  been  paid  or  secured  by  the  applicant.  Craw  &  Moses 
Dig.  Stat.  Arkansas  1921,  §  12^72.     Compare  -other  statutes. 

S  Jackson  ex  dem.  Pinkney  v.  Pell,  19  Johns.  270.  Compare  Tacoma  Nat. 
Bank  v.  Peeti/9  Wash.  222,  528,  37  Pac  426,. 427. 

And  the  applicant  cannot  excuse  his  nonpayn^ent  <m  the  ground  that  an 
.   Itemii^ed  bill  was  not  furnished  where  he  neither  made  o£fer  of  pay- 
ment nor  requested  a  bill.    Maund  v.  Loeb,  87  Ala.  374,  6  So.  376. 

c.  Stipulddions  agmnst  abatement. — ^On  granting  an  appli- 
cation made  on  behalf  of  a  party  dangcronisly  ill,  the  court  may 
require  a  stipulation  that  death  before  final  judgment  shall  not 
abate  the  action.*  Th€  attorney  haa  power  to  bind  hia  client 
by  such  &.  stipulation.* 

1  Ames  v.  Webbers,  10  Wend.  576. 

8  Cox  V.  New  York  C.  &  H.  R.  R.  Go.  63  N.  Y.  414,  reTersing^  4  Hun,  176, 
6  Thomp.  &  C.  405.  It  was  there  conceded  that  counsei  have  the  same 
power  as  the  attorney  of  record.  But  in  Nightingale  v.  Oregon  G. 
'  'R.  Co.  2  Sawy,  338,  Fed.  Cas.  No.  10,264,  Deady,  J.,  granted  plaintiff's 
motion  to  set  aside  an  order  for  continuance,  on  the  ground  that  it 
was  entered  on  a  stipulation  signed  by  counsel  only,  he  being  of  opin- 
ion that  only  the  attorney  of  record  could  sign  such  a  stipulation, 
and  that  neither  counsel,  even  though  interested  in  the  cause  of  ac- 
tion, nor  the  client  himself,  having  an  attorney  of  repord,  could  do 
so. 

*  .  *  -  * 

The  true  rule  is  that  counsel,  having  sufficient  authority  to  Appear  for 
the  trial  of  the  cause  (and  an  application  to  postpone  is  part  of  the 
trial),  have,  at  least  in  the  absence  of  the  attorney  of  record,  and 
equally  in  his  presence  and  without  his  dissent,  authority  to  bind  the 
client  by  acceding  to  any  condition  the  court  have  power  to  impose. 

■ 

d.  Staying  another  suit, — A  postponement,  accepted  on  con- 
dition that  the  trial  of  an  action  between  the  same  parties  in 
another  court  of  competent  jurisdiction  shall  be  stayed  for  a 
certain  time,  necessitates  postponement  of  the  former  action  if 
called  for  trial  before  the  expiration  of  that  time.^ 

I  ThU9^  nn  action  by  a  receiver  in  a  court  of  ancillary  jurisdiction  should 
be  postponed,  where  postponement  of  another  suit  by  the  receiver 
on  the  same  cause  of  action  in  the  court  of  original  jurisdiction  had 
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been  accepted  by  him  on  condition  that,  he^  would  not  proceed  to  trial 
with  the  ancillary  suft  until  the  next  term  of  court  of  original  jurisr 
diction,  and  thkt  term  had  riot  convened  when  the  ancillary  suit  was 
called  for  trial.'  Wheeling  Bridge  &  Terminal  B.  Co.  v.  Cochran,  85 
Ped.  500.  ' 


•  t 


27.  Bemedy  for  refusal  of  upplicatiom. 

a.  Exception  and  review  of  ruli&^g, — By  the  Weight  of  author- 
ity  an  exception  lies  to  thfe  tefusal  of  an  appHoant  to  postpone, 
if  made  before  going  on  with  the  tpal  ;^  and  the  affidavits  .raay 
be  made  a  part  of  the.record.'  In  the.  Federal  courts,  hftweiver, 
the  contrary  hasbeeji  held,  the.  decision  of  the  court  below  beingj 
regarded  as  discretionary,  and  not  reviewable^  iitu  earror;  *  hat  re- 
cent cases  recognize' tbemore  liberal  imle  that,  though  dieeretsioii-i 
ary,  the  decision  can  be  reviewed  if  a  ielear  case  of  abuse  is  estab- 
lished, resulting  in  material  injury  to  the  appKcaiit.*  And  some 
of  the  state  courts.alsQ, liold  that  ;jo, exception. li^.ito  a.r^fusal,* 
unless  the  application  is. based  on  a  statutory  ground,  and^the 
applicant  has  fully  complied  with  the  statute.'' 

1  Howard  v.  Freeman,  3  Abb.  Pr.  N.  S:  292,  7  Tlobt.  25;  GPallaudet  v.  Stein- 
metz,  6  Abb.  N.  C.  224,  la  Jones  &  S.  239;  Gregg  v.  Howe,  6  Jones 
&  S.  420;  Lillienthal  v.  Andeisdn,  1' Idaho,  '673^;  Johnsbrf  v.  l>ing- 
inore,  11  Neb.  391,  9  N.  VT.  558.  '      '        ' 

Granting  or   refusing  a  continuance  rests  in   sound   discretion,  and  the 
appellate  court  will  only  interfere  in  the  cases  of  unreasonable  [dis- 
cretion. '  Liflienthal  r.  ■  Anderson,  1  Idaho,  673;   t)avis  v.   Head,  — 
Ark.  — ,  12  S.  W.  558.;,  Barnes  v..  Barnes,  95  Cah  171,  16  L.R.A.' 
660,  30  Pac.   298.;    K:eegan   r.  Donnelly,   II   Colo.   App.   31,   52  Pac. 
292;  Johnston  v.  Patterson^  91  Ga.  531^  18  S,'  E..  360;   Pttst  v.'  Statfe 
ex  rel.  Hill,  14  Ind*  App.  452,  42  N.  E.  1120;   Condon  ^^;  Brodkway, 
157  ni.  90,  41  N.  E.  634;  Borland  v,  Chicago,, M,  &  St.  P,;R...Co.  ^f^i 
Iowa,  94,  42  N.  W.  69Q ;  Westhein^er.  y.  Cooper,  40  Kan.  370^.19.  Pac. 
d52;  1/abouisse  v.  Orleans  Cotton  Rope  A  J^f^.  Ce^  43  .Lfl'.  Anj)^:'/582, 
9  So.  492;  Walter  A.  Wood  Mowing  &  Reading,  Mach.  Qo.  ,v*- Vajuder- 
bilt,  109.  Mich.  489,  67  N.  \y.  691;  ■lx)wen8tein  ^.  Grei^ 
52  K  W.  964;   Valle  v.*  i>icton,  91  J^foV267r3  S.  W., Ho^'p^  v. 
Robertson,  46  Neb.  837^  65  K.  W.  897;.  Slingluflf  v.  Hall,  124  3^,  C. 
397,  32  S.  E.  739;   Richardson  v.  Penny,  6  Okla.  328,,  .50  Pac  231; 
DeGrote  v.  DeGrote,  175  Pa.  50,  34  Atl.  312;  Nebraska  LanfL  &  ^iive 
Stock  Co.  V.  Burria,  10  S.  p.  430,  73  N,  W.  ^19;  teiper  F.  Earth- 
man,  —  Tenn.  —,46  S.  W.  321;   Charter  Oak  L.  Ins.  Co.  v.  pis- 
borne,  5  Utah,  319,  15  Pac.  253;  Trevelyan  y.  hoflt,  83  Va.  141,  1  S.  K.  . 
Abbott,  Civ.  Jur.  T.— 5. 
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901 ;   Ogle  v.  Jones,  16  Wash.  319,  47  Pac.  747 ;   Bank  of  RarenB- 
wood  v;  Hamilton,  43  W.  Va.  75,  27  S.  E.  296. 

A  judgment  by  default  after  refusal  to  adjourn  will  not  be  disturbed  on 
appjeal  where,  under  the  circumstances  disclosed)  the  trial  court  was 
fully  warranted  in  denying  the  adjournment  and  rendering  the  judg- 
ment. Bird  V.  Snow,  24  Misc.  759,  63  N.  Y.  Supp.  900.  Nor  will  a 
judgment  be  disturbed  which  accords  the  complaining  party  all  the 
relief  that  a  postponement  woutd  haTe  given  him.  Morrison  t.  Hed- 
enburg,  138  111.  22,  27  N.  £.  460. 

But  if  a  party  ba  ruled  into  a  trial  when  it  appears  that  he  is  entitled 
to  a  postponement,  the  judgment  or  decree  against  him  will  be  re- 
versed on  appeal.  Marmet  Co.  v.  Archibald,  37  W.  Va.  778,  17  S. 
E.  299;  Zuckerman  t.  Hawes,  146  111.  59,  34  N.  £.  479. 

But  he  must  ask  for  the  postponement;  otherwise,  the  error  is  waived. 
Wylalid  V.  Mendel,  78  Iowa,  739,  37  N.  W.  160. 

The  propriety  of  the  refusal  will  be  tested  by  the  affidavits  in  support  of 
the  application,  and  it  cannot  be  justified  by  A  reference  to  Um$  proofs 
adduced  on  a  subsequent  trial.  Davis  &  H.  Bldg.  &  Mi^.  Co.  v.  Biyer- 
side  Butter  &  Cheese  Co.  84  Wis.  262,  54  N.  W.  506.  But  it  is  not 
•  '  reversible  error  for  a  witness  to  testify  in  the  presence  of  a  jury  on 
an  applicati<«,  where  no  objection  is  offered,  no  motion  made  to  strike 
out,  and  the  court  is  not  asl^ed  to  instruct  the.  jury  to  diBregard  the 
testimony.     Boiler  v.  James,  6  Kan.  App.  919,  49  Pac.  630. 

A. ruling  on  an  application  to  postpone,  based  on  a  question  of  fact  aa 
to  which  the  evidence  is  conflicting,  will  not  be  diiEfturbed  on  appeal. 
Sutherland  v.  Lawless,  59  Mo.  App.  157. 

Error  in  refusing  to  postpone  for  a  certain  time  is  not  waived  by  taking 
part  in  a  subsequent  trial  on  the  merits.  Ogden  v.  Panz,  22  HI. 
App.  544.  Unless  the  trial  does  not  take  place  until  after  the  expira- 
tion  of  the  time  asked.    Baldwin  v.  Rhea,  33  Neb.  319,  50  N.  W.  1. 

S  A  motion  to  suspend  the  trial  to  enable  the  applicant  to  obtain  testimony 
is  addressed  to  the  discretion  of  the  court.     Rapelye  v.  Prince,   4 
Hill,  119,  40  Am.  Dec.  267.    So  held  even  where  defendant  wished  to 
,  call  plaintiff.    Halbrook  v.  Wilson,  4  Bosw.  64,  72. 

But  there  is  no  merit  in  error  assigned  on  refusal  of  an  application  after 
all  t]ie  evidence  had  gone  to  the  jury.  Russell  Creek  Coal  Co,  v. 
Wells,  96  Va.  416,  31  S.  E.  614.  Or  of  an  application,  in  an  actioT^ 
to  try  title,  grounded  on  surprise  at  the  exclusion  of  deeds,  and  re- 
fusal to  permit  parol  evidence  identifying  applicant  with  the  land, 
where  the  description  could  not  be  aided  by  extrinsic  evidence.  Simp- 
son V.  Johnson,  —  Tex.  Civ.  App.  — ,  44  S.  W.  1076.  Or  where  no  ex- 
'  cuse  is  offered  for  the  failure  to  procure  the  evidence  within  the  time 
allowed  for  the  purpose.  Bobbins  v.  Hanbury,  37  Fla.  468,  19  So. 
886;  Atchison,  T.  &  S.  F.  R.  Co.  v.  O'Melia,  1  Kan.  A|)p.  374,  41  Pac. 
437. 

Otherwise  of  an  application  to  allow  plaintiff  time  to  meet  an  entirely  new 
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item  of  counterclaim  which  defeodant  was  allowed  to  interppsp  by 
trial  amendnient.     Vale  v.  Trader,  5  Kan.  App.  307,  48  Pac.  4$8. 

»  Ho\(rard  v.  Freeman^  3  Abb.  Py.  N.  S.  292,  7  Robt.  25;  Giraudat  v.  Korn, 
S  Daly,  406;  Kelly  v.  Weir,  19  Misc.  366,  43  N.  Y.  Supp.  ,497. 

•  Woods  V.  Yomig,  4  Qrancb,  237,  2  L.  ed,  607;  Barrow  v.  Hill,  13' How. 

54,  14  L.  ed.  48;  Thompson  v.  Selden,  20  How.  194,  15  L.  ed.  IQOl*,; 
Crumpton  v.  United  States,  138  U.  S.  361,  34  L.  ed.  958,  11  Sup.  Ct. 
Rep.  355;  Cox  v.  Hart,  145  U.  S.  376,  36  L.  ed.  741,  12  Sup.  Ct. 
Rep.  962;  Richmond  R.  &  Elecrtric  Co.  v.  Dick,  3  C.  C:  A.  14&,  8  U. 
S.  App.  99,  62  Fied.  379;  DaTis  v.  Patrick,  6  C.  0.  A.  632,  12  U.  6. 
App.  629,  57  Fed.  909;  Drexel  y.  True,  20  C,  C.  A.  ?65,  36  V.  S.  App. 
611,  74  Fed.  12;  Baker  v.  Texarkana  Nat.  Bank,  20  C.  C.  A.  545,  41 
U.  S.  App.  185,  74  Fed.  698.  And  in  Bradshaw  v.  Stott,  7  .App.  jD.  C 
276,  it  waa  contended  that  the  rigor  of  the  old  rule  had  been  so  modi- 
fied as  to  allow. «  review  on  appeal  of  a  refusal  in  case  of  abuse  of 
discretion  by  the  trial  court,  resulting  in  materia.1  injury;  but  the 
court  refused  to  pass  on  the  q.uestion,  because,  as  they  said,  there 
clearly  had  been  no  abuse  of  discretion  in  that  case.  , 

•  In  Earnshaw  v.  Ignited  St^itea,  146  U.  S.  60,  36  U  ed.  .887,.  13  Sup.  Ct. 

Rep.  14,  it  .was  conceded  by  the  court  that  there  might  be  cases  in 
which  refusal  of  a  continuance,  where  a  clear  case  was  made  out 
entitling ,  the  applicant  to  it,  would  be  such  abuse  of  discretion  as 
would  work  a  reversal  of  the  judgment;  but  the  court  refused  to 
disturb  the  judgment  in  that  case,  holding  that  I'efusal  under  the 
eireumstances  disclosed  was  no  abuse  of  discretion.  So,  in  later 
cases  the  court  lays  down  the  more  liberal  rule,  that  the  trial  court's 
ruling  on  an  application  for  postponement  will  be  reviewed  if  it  be 
i^learly  shown  to  have  abused  its  discretion,  resulting  in  material 
injury.  Means  v.  Bank  of  Randall,  146  U.  S.  620,  36  L.  ed.  1107, 
13  Sup.  Ct.  Rep.  186;  Isaacs  v.  United  States,  159  U.  S.  487,  40  L. 
ed.  229,  16i  Sup.  Ct.  Rsp.  51;  Qoldsby  ▼.  Unitad  States,  160  U.  8. 
70,  40  L.  ed.  848,  16  Sup.  Ct.  Rep.  216. 

•  Wooldridge  v.  State,  13  Tex.  App.  443,  44  Am.  Rep.  706.     • 

In  Shaler  &  H.  Quarry  Co.  v.  Campbell,  63  Conn.  327,  2  Atl.  755,  the  court 
said:  "It  is  a  well-settled  rule  that  all  questions  of  adjournment  or 
of  the  contintiance  of  a  case,  where  there  is  no  provision  of  statute 
determining  the  matter,  are  questions  for  the  discretion  of  the  court 
and  cannot  be  made  the  subjects  of  error.  ...  In  the  absence  of 
conduct  on  the. part  of  the  triers  that  indicates  corruption  or  fraud, 
or  a  prejudice  or  unfairness  that  is  equivalent  to  fraud,  their  action 
in  the  matter  is  final  and  cannot  be  reviewed." 

For  further  illustrative  cases,  see  Smith  v.  Collins,  94  Ala.  394,  10  So. 
334;  Trammell  v.  Hudmon,  86  Ala.  472,  6  So.  4;  Lowering  v.  State, 
98  Ala.  45,  13  So.  498;  Banks  y.  Gay  Mfg.  Co:  108  N.  C.  282,  12  S. 
E.  741;  Dial  v.  Valley  Mut.  life  Asso.  29  S.  C.  560,  8  S.  E.  27; 
Soper  Y.  Manning,  158  Mass.  381,  33  N.  E.  516;  Kittredge  t.  Russell, 
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114  Mass.  67 J  State  v.  Brigga,  27  S.  C.  80,  2.S..E.  854;  State  v..Lu<;ker, 
40  S.  C.  549,  18  S.  E.  797 ;  Capt  v.  Stubbs,  68  Tex.  222,  4  S,  >V.  467 ; 
San' Antonio  &' A.  P.  R.  Co.  v.  Manning,  20  Texi'div.  App.  504,  50 
S.  W.  177  J  Dimmit  County  v.  Oppenheimer,  — ^  Tex.  Civ.  App.  — , 
■42  S.  W.'1029;  Richardson  v.  Wright,  58  VtrS67,'5  Atl.  287: 

''See  supra,  §§  18  et  seq. 


/       !»• 


b.  Necessity  of  exception,- — And  iij,  those  juri»dictioDkS  rec- 
ognizing the  decision  of  the  loiver  court" -as  reviewable,  an  ex- 
ception thereto  is  necessary  befor6  a  review  oan  be'had:^ 

iCorn  Exch.Bank  v.  Schuttleworth,  99  Iowa,  536,  68  K  W;  'i27;  SUrke 
V.  Ward,  50  111.  App.  283;  State  V.  Broddcn,' 47  I>ai  Arirt.  375,  16  So. 
8r4;  Staples  v.  Arlington  State  Bank,  54  Neb.  760,  74  K  W.  1066; 
Motes  V.  Katz,  69  Tex.  411,  6  S.  W.  764 ;  McGrfegot  v.  Skiiiner,  ~  Tex 
Civ.  App.  — ,  47  S.  W.  398;  Brennan  v.  Front  Stteet  Cable  R!  Co.  8 
Wash.  363,  36  Pac.  272. 

And  a  motion  to  set  aside  a  verdict  rendered  at  A  Btlbseqticnt  'i4rm  'i« ' 
insufficient.    Whaley  v.  Cooper,  82  Ga.  72,' 8  S.  E.  870. '   ' 


'•.  I 


c^'  Preservation  of  exception. — And  generally  to  obtiairi- a' re- 
view on  appeal,  the  bill  of  exceptions  must  preserve  the  appli- 
cation, the  ruling  thereon,  and  the  ex(?eptio»  to  the  wling,  and 
must  be  incorporated  in  the  record  on  appeal,^  ... 

1  Chilcago  &  E.  I.  R.  Co.  V.  Goyette,.  133  111^  21,  24  ,N^  E,  ^4j9!;  Hoakins  v. 
•  Hight,  95  Ala.  :284,  11  So.  25.3;,  State  v.  Jones,.  134. Mo.  2$fj  Sf5  S. 
.   .W.  607.  ..  .         ,  • 

And  the  c6rrectnes8  bf  the  ruling  will- be  presumed  Wbeve  a  inaterial  por- 
tion of  the  moving  evidence  is  omitted  from  th«  record. .  OStler 
V.  State,  3  Ind.  ^pp.  122,  29  N,  E.  270.  See  also  Holden  v,  .BriD[iag«9, 
72  Miss.  228,  18  So.  383.  Or  where. ng  evidence  in  su^ppqrt  of. the 
facts  relied  on  is  preserved.  Eddie  v.  Eddie,  138,  Mo.  599,  39|  S.  W. 
451;  Long  v.  Behan,  19  Tex.  Civ.  App.  325,  48  S.  W.  555.  Or  where 
the  grounds  of  the  application  are  not  shown  by  the  record  except  in 
the  motion  for  a  new  trial.  Ballew  v.  Casey,  —  Tex.  — ,  9  S.  W. 
189.  But  see  Garfield  Nat.  Bank  v.  ColweU,  28  N.Y.  S.  R.  723,  8 
N,  y.  Supp.  380,  reviewing  an  exception  wheii  made  part  of  a  record 
and  when  it  was  one  of  the  grounds  of  a  motion  for  a  new  trial. 

So,:  also,  the  propriety  of  terms  of  refusal  will  not  be  considered  on  ap- 
peal where  the  record  does  not  show  that  appellant  had  a  meritorious 
.    defense.     Hefling  v.   Van  Zandt,   60   111.   App.  662,   affirmed  in^jpart 
and  reversed  in  part  in  *  162  111.  162,  44  N.  E.  424,  .  .   '^ . 

c2.  Specification  of  error;  sufficiency, — ^The  assignment  of 
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error  slioulrl  specify  \i\f>  ruling  oo^iigl^mcd.of  with  sufllqie^t 
d^t^itepess  to  pre^pnt  it  for  review.^,  .  ,     , 

I  Th6  assignment  of  error  in  6yerruling  appellant's  motion  for  a  cdntinu- 
'ftUce  is  ihsttfficfi^nt  wh^re' 'there  fir ^  two  separate  aiid  distinct  nili^d 
rxpon  «i^h  .mcKtioaft.    Ma^  t;  ^»te»  140  Ind.  8$,  39  N.  iE.  7M.  •  .'' 

In  Kahsas  the  piropriety  ola  refijaal.ld  presented,  for  reviewin^the.opurt. 
of.  appeal^  by  an  assignment;  o^enijpr  to.  tjxe  overrulinjg  of  the  motion 
for  a  new  trial,  one  of  the  grounds  of  which  motion  was  in  .proceeding 
with-  tii6  trial  while  the  case  was  pending  and  undetermined  in  the 
supreme  court  "as  set  forth  in  said  defendant's  motion  for  a  con- 
tinuance:"   Top^ka  y.  Smelser,  5  Kftn.  Ap|».  &&,  4S  Pfte.  874. 

■  * 

e.' Necessity  that  judgment  he  fnal, — ^And  to  obtain  a  re^ 
view  of  a  ruling  on.  application  to  postj]||ne,  tlie  judgment  must 
be  final  fpr,  purposes  of  appeaJ.^  : 

1  Thus,  a  writ  of  error  .will  not  lie  to  an  order  granting  a  continuance 
where  the  cause  is  still  pending  in  Jthe  lower  courts  Carter  v.  Rome 
&  C.  Constr.  Co.  89  Ga.  158/ 15, S.  E.  36.  . 

So  of  an  appeal  ^hen  the  judgment. on  the  pfierits,  is  not  aj)pealed  from. 
Newman  v.  Wilder^tein,  42  La.  Ann.  9251,  8  So.  607* 

So,  denial  of  a  motion  to  strike  a'  cause  from  the  calendar  is  equivalent 
.   •  to -refusal  of  a > continuance,  and.  is  not  appealable.    Whitefoot  t.  iLef- 
fingwell,  «0  Wis.  182,  W  N.  W.  82. 

And  in  South  Carolina  an  order  for  a  continuance  does  not  '^involve  the 
na^its"  or  ''a£fect  the  substantial  rights"   so  as  to  be   appealable. 
.  Latiqaep  y.  Latimer,  42  9.  C.  205,  ^0  S.  E.  159. 

Refusal  of  trial  court  to  grant,  postponement  may  be  reviewed  on  motion 
.    ior^ne^f  trjial,:or  by  general  term,  on  appeal  from  order;  but.i^  caniiot 
.  be  revieyred  by  court  of  appeals  on  appeal  from  judgment  on  yerdict. 
Smith  V.  Alker,  102  N.  Y.  87«  5  N.  E.  791. 

No  appeal  lies .  directly  to  the  general  term  of  the  city  court  of  Nfew  York 
from  an  order  denying  a  postponement  of  a  trial,  by  a  defendant  who 
withdraws  therefrom,  but  the  •  proper  couifse  *  is  to  nlkake  a  nobenum- 
erated  amotion  at  special  term  to  set  aside  ^uch  de^ii^ion.  .McKeon  v. 
£:elhird,,6  Misc.  .31,  26  N.  Y.  Supp.  72.  But  an  appeal  li^^  to  the 
general  term  from  an  order  granting  an  adjournment  if .  illegal  con< 
dition^  are  imposed.     Kennedy,  v.  Wood,  64  Hun,  14,  7  N.  Y.  Supp.^ 

In  Canada,  a  judgment  on  a  contested  application  by  a  legatee  to  con- 
tinue a  suit  to  set  aside  a  deed  is  final  as  a  determination  of  the  riigl^t 
to  continuance,  and  therefore  appealable  to  the  supreme  court.  Bap- 
tist V  Baptist,  21  Can  S.  C.  425. 
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28.  Postponement  by  agpreement  or  consent. 

A  cause  may  be  postponed  by  agreement  of  the  parties,  act- 
ing for  themselves  or  through  counsel,  and  with  the  consent  of 
th^.  court.^  And  some  courts  provide  in  their  rules  that  no  cause 
on  the  trial  list  shall  be  postponed  more  than  once  by  coosent 
of  counsel  or  parties.*  And  the  agreement  should  be  redu<5ed 
to  writing.'  But  an  agreement  to  postpone  willnot  always  be 
enforced,* — especially  if  its  enforcement  will  work  prejudice.* 

1  Moulder  v.  Kempff,  115  Ind..  459,  17  N.  £.  906,  holding  sucli  consent  of 
court  necessary. 

A  stipulation  that  if  for  any  reason  either  party  cannot  attend  on  the 
day  set  for  trial,  the  trial  shall  be  postponed,  does  not  require  action 
by  the  justice,  but  in  tMl  absence  of  one  party  the  other  is  to  continue 
it  by  force  of  the  agreement;  and  the  word  "party*'  includes  counsel. 
Standard  Granite  Co.  Quarries  v.  Aikey,  67  Vt.  116,  30  Atl.  806. 

It  will  not  be  presumed  that  counsel  was  present  arid  acquiesced  in  the 
continuance  unless  the  record  contains  statements  expressly  to  that 
effect.  Dickinson  v.  Mann,  74  Ga.  217.  But  an  order  to  postpone, 
granted  on  the  court's  misunderstanding  induced  by  cotinsers  state- 
ment asking  therefor,  that  opposing  counsel  consented  thereto,  is  prop- 
erly Bet  aside,  though  the  latter  is  in  court  when  thepostponenent  is 
asked,  unless  he  heard  the  statement  and  made  no  objection  thereto. 
Hunt  V.  Idstenberger,  14  Ind.  App.  320,  326,  42  N.  E.  240. 

A  defendant  who,  with  plaintiff's  consent,  obtains  a  postponement  for 
more  than  ninety  days,  under  the  Nebraska  Code,  cannot,  on  the  day 
to  which  adjournment  was  had,  demand  a  dismissal  of  the  action. 
Fischer  v.  Cooley,  36  Neb.  626,  54  N.  W.  960. 

*So  provided  by  rule  of  court  of  the  common  pleas  of  Lancaster  county, 
Pennsylvania.  And  in  Schrimpton  v.  Bertolet,  155. Pa.  638,  26  Atl. 
776,  it  was  held  that  the  necessary  meaning  of  this  rule'  was  that  the 
court  must  grant  at  least  one  continuance  if  both  parties  consent, 
and  that  a  refusal,  which  forces  parties  to  trial  without  witnesses, 
-     and  is  in  violation  of  this  rule,  is  reversible  error. 

8  So  required  by  a  rule  of  court  in  Alabama.    Collier  v.  Falk,  66  Ala.  224. 
•  See  also  Griswold  v.  Lawrence,  1  Johns.  507 ;   Peralta  v. '  Marlea,  3 
Cal.  185. 

<As,  an  alleged  oral  agreement  made  but  of  coUrt,  the  evidence  leaving  at 
uncertain  whether  the  agreement  was  really  made.  Felton  v.  Moffett, 
29  Neb.  582,  45  N.  W.  930. 

*Thtis,  an  agreement  between  counsel,  made  without  the  consent  of  one 

'    bf  the  parties,  will  be  set  aside  by  the  court  in  its  discretion  when 

enforcement  of  the  agreement  will  result  in  serious  injury  to  one  of 
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tlie  parties  and  the  other  will  not  be  prejudiced  by  its  being  so  set 
aside.  McClure  v.  Sheek,  68  Tex.  426,  4  S.  W.  652. 

28.  Postponement  by  operation  of  law. 

a.  To  next  term. — Undisposed-of  ca^os  oa  the  docket  a*  the 
end  of  a  term  are,  however,  by  operation  of  law,  continued  to 
the  next  term  without  a  special  order.^  But  an  order  of  the 
court,  on  its  own  motion,  continuing  to  the  next  term  all  cases 
undisposed  of,  may  be  set  aside  a.  few  minutes  later  and  the  oases 
ordered  for  trial  at  that  term.* 

1  Harrison  v.  Com.  81  Va.  491;  Va.  Code  1919,  chap.  248,  §  5972;  Payer 
V.  Des  Plaines,  124  111.  310,  15  N.  E.  768;  Horn  v.  Excelsior  Springs 
Co.  62  Mo.  App.  548;  Strickler  v.  Foegel,  40  Neb.  773,  59  N.  W.  384. 
And  causes  on  the  short-cause  calendar  in  Cook  county,  Illinois,  fxt^ 
cuit  oouitt  may  be  so  continued  from  day  to  day  il  necessary  to.dis-; 
pose  of  them. for  trial.  Armstrong  t.  Crilly,  152  lU.  646,  38  N.  £. 
936. 

So,  in  West  Virginia,  a  cause  before  a  justice  stands  over  for  one  week 
and  from  week  to  week  until  disposed  of  on  the  nonappearance  of  the 
justice  at  the  hour  set;  and  a  judgment  rendered  by  another  justice 
called  in  by  one  party  after  the  hour  has  expired,  without  notice  to 
the  other  party,  is  void  and  .will  be  set  aside  on  certiorari.  Parsons 
V  Aultman,  M.  &  Co.  45  W.  Va.  473,  31  S.  E.  935. 

SLamont  v.  Williams,  43  Kan.  558,  23  Pac.  592,  sustaining  such  action 
by  the  trial  court,  and  holding  that  jurisdiction  and  control  over 
the  case  is  not  lost  by  the  first  order. 

b.  Extension  by  legal  holiday. — ^A  postponement  to  a  day  on 
which  the  court  is  prohibited  from  transacting  business — as 
Sunday  or  a  legal  holiday — will  extend  to  the  first  day  there- 
after on  which  it  can  legally  transact  business.^ 

1  State  ex  rel.  Carter  v.  King,  23  Neb.  540^  37  N.  W-  310.  And  a  motion 
returnable  on  Labor  Day,  which  by  New  York  laws  is  made  a  legal 
holiday,  stands  over  as  of  course  untU  the  next  day,  in  the  absence 
of  a  judge  on  that  day,  Berthold  v.  Wallace/  14  Misc.  55,  35  N.  Y. 
Supp.  208. 

But  under  a  Wisconsin  statute  prohibiting  the  opening  of  court 'or  trans- 
acting of  business,  except  to  instruct  or  discharge  a  jury  or  receive 
a  verdict  and  render  judgment  thereon,  it  has  been  held  that  a  justice 
of  the  peace  has  no  power  to  further  adjourn  a  cause  on  Thanksgiv- 
ing Day,  to  which  day  it  had  been  previously  adjourned  by  consent  of 
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parties  ^  and  a  judgment  rendered  on  the  last  adjourned  day  iB  void. 
'  '•    Milwaukee  Harvester  Co.  v.  Teasdale,  91  AVis.  59,  59  K  W.  422:     So 
held,  also,  under  a  South  Dakota  statute.    Leonosio  v.  Bartilisid,  7  S. 
D.  93,  63  N.  W.  543. 

'    .      .      .         .  .  ,  ■        .  ■•      .    . 

•  '  -  ft  w  . 

30.  PostpoitelnentB  by  justices  of  the  peace. 

d;  In  general, — ^In  most  states  the  postponCToient  of  causes 
brfore  justices  of  ^fe  peace  is  r^nlated  by  statute;**  and  post- 
ponement granted  before  the  time  allowed  by  statute,*  or  for  a 
tiffin  in  excess 'of  the  statutory  period,'  <xr  exceeding  the  number 
of  postponements  allowed,*  is  unauthorized  and  ousts^  l3ie  jus- 
tice of  jurisdiction  to  further  proceed  with  the  cause,  unless  the 
postponement  was  expressly  agreed  to  by  the  parties,  It  is  a 
general  rule,  in  the  absence  of  statutory  authority,  that  unless 
a- cause  before  a  justice  is  tried  at  the  time  appointed,  or  with- 
in one  hour,  sttch  omission  amounts  to  a  discontinuance  and  the 
cause  is  oiit  of  'court,'  but  this  is  not  universally  true. 

1  Thi}^,  under  a  Kansas  statute,  providing  that  either  party  may  have  the 
trial  adjourned  without  the  consent  of  the  other  not  exceeding  fifteen 
dayS;  by  filing  an  affidavit  that  he  cannot^  for  want  of  material  testi- 
mony which  he  has  been  unable  to  procure,  safely  proceed  to  trial,  a 
party  is  entitled  of  right  to  a  continuance  for  any  desired  number  of 
dayg  not  exceeding  fifteen  on  filing  the  required  afUdavit.  Cook  v. 
Larson,  47  Kan.  70,  27  Pad.  113. 

In  West  Virginia  defendant  in  an  action  before  a  justice  of  the  peace 
who,  on  the  return  day,  makes  oath  that  he  has  a  just  defense,  is 
entitled  to  continuance  for  seven  days.  MuUinax  v.  Waybright,  33 
Wi'Va.  84,';i0  S.  JB..25.    P^it  a  mayor,  before  whom. is, returnable  an 

;,  order  issued  on  a  petition  to  the  counsel  to  show  why  a  merry-go- 
round  should  not  be  abated  as.  a  nuisance,  is  not  a  justice  of  the 
peace  within  the  meaning  of  the  Cod©  6f  "  West  Virginia,  allowing 
causes  before  justices  to  be  postponed  seven  days,  and  hid'  refusal  to 
80  postpone  is  not  error.  Davis  v.  Davis,  40  W.  Va.  464,  21  S.  E. 
906.  •        . 

In  Nebraska,  continuance  of  a  cause  before  a  justice  for  not  to  exceed 
thirty  days  will  be  granted  on  the  applicant  proving,  as  required  by 
the  Code,  by  his  own  oath  or  otherwise,  that  he  cannot,  for  want  of 
material  evidence  expected  to  be  produced  by  him,  safely  proceed  to 
*  trial.'  3elcher  v.  Skinner;  28' Neb.  ^91,  44  N.  W.  '7S;  Coombs  v.  Brenk- 
•  lander,  29'  Neb.  586,  45  N.  W.  929.  But  not  when  lie  has  already 
had  one  continuance  of  seventeen '  days  by  consent  of  the  other 
party;  he  must  theh  satisfy  the  justice  by  oath  or  otherwise,  as  r«- 
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quired  bj;  another- statute,. of  his  iinabllity  to  .go  to, trial! before  the 
time  asked  for  want  of  .  material  evi(iepce,  deBcribing  it;  thi^  the 
delay  is  not  from  any  fault  of  his,  and  that  he  expects 'to  procure 
the  testimonj',     Moran  v.  McCuUuni^  50. Neb.  449,  §9  N.  W.  938.     ,  / 

*Tliu8,  jui:isdiction  is  lost  by  an.  adjournment  on.  the  return  day  aft^j? 
both  parties  b^ve  appeared,  but  before  issue .  is.  joined.  I>ue,l  v. 
Sykes,  59  Hun,  117,  13  N.  Y.  Supp.  1^6.  Or  ^yhere  plaintiff  does  not 
appear  or  put  in  a  complaint  on  the  return  day,.. and  defendant  ap- 
pears and  demands  dismissal  because  of  plaintiff's  failure  to  appear. 
Todd  V.  Doremus,  60  Hun,  385,  15  N.  Y.  Supp.  470.  .  .     ^ 

SHolden  y.  McCabe,  21.Pa.  Cp.  Ct.  41.  .  '     ..       ... 

So,  in  Iowa,  an  adjournment  for  three^  d^ys  from  the  retium.  day.  witiiout 
defendant's  con^ent^  in  viol«,tipn  of  •  a  Code  provision  has  been  .held 
to  devest  the' justice  of  jurisdiction;  and  verbal  notice  .of  tlK  (adjourn- 
ment given  by  plaintiff  to  defendant's  agent  will  not  restore  the  ju-j 
risdictipn.  .  Ipwa  Union  Teleph.  Co.  v.  Boylap,  86  Ipwa,  90,  §2  N-  W. 

1122.  ,  .■.'..       .,  , ,  ..,...,  ■„,; 

A  New  York  statute  restricting  the  right  o^  the  justice  pf;  .the  New  .York 
city  municipal  court  to  grant  •  ad jpurnmeiikts  to  at  period- '^et  iexceed- 
ing  ninety  daj's.from  the  return. of  the  summons"  has  been  ]ieldf.t0. 
apply  to  the  period  of  each  particular  a4 j our nment. asked),  and  aa  not 
violated  so  as  to  oust  the  coui^  o£  jurisdiction  because  tha  aggre- 
gate-time of  alladjo^rnpaenta  granted  on  application  o£  either  party 
exceeds  the  prescribed  limit..  First  Nat.  Bank  y<  Smith,  24  Misc. 
709,  53  N.  Y.  Supp,  796.  . 

And  An  adjournmeht  for  three'  days  does  not  deT<est  the  justieie  of  juris- 
diction to  hear  the  case  on  the  return  day  because  he  'onntted  to 
state  in  his  docket  on  whose  motion  th£  adjournment  was  had^  whert 
there  is  no  general- appeaxanoe  iby  defendant,  and. plaintiff  on uihe  re- 
turn day-  appears  and  fiies<hia.  complaint.  Wheeler  .v«  Pateirsinn,  64 
Minn.  231,. 66  N.  W.. 964. 

4  Thus,  a  third  adjournment  without  cause  shown,  after  'two  previous 
adjournments  .f OP  oau^;  ousts  j^irlsdiction*.  State  v.  Gust,  7^'  Wtot 
681,  35  N.  W;  659:  -n    :■    •         '  •■■■■.,..     ••      -    •.-, 

And  under  the  New  Vork  Code  of  Civil  Procedure  (now  g  182  of  the  Jus- 
tice  Court  Act)  a  second  adjournment  without  consent  of  both  par- 
ties ousts  the  court  of  jurisdiction.  Morris  v.  Haysj  14  App.  DiV.  fe,^ 
43  N.  Y.  Supp.  639.  Although  payment  of  the  bbjecting  patty's  wit- 
ness fees  is  imposed  as  a  condition.  Newman  v.  Woodcock,  16  Misc. 
142,  38  N.  Y,  Supp.  957.         '  ... 

So,  in  WtMopiain,  a  second  adjournment  In  the  absence  of,  and  witboii{lh 
consent  of,  defendant,  and  without  the  oaf^ .  Or  afl^dttvit  r.e^uiredir 
deprives  a  justice  of  jurisdiction  under  a  statute  prohibiting  more  than 
one  acfjournment  unless  tlie  applicant  shall  satisfy  the  justice,. by  p^th 
that  he  cannot  safely  proceed  to  trial  for  want  of  material  evidence. 
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although  the  justice  assigns,  as  one  of  the  reasons  for  the  adjourn- 
ment, his  own  illness,  as  another  statute  requires  transference  of  the 
case  to  another  justice  4n  case  of  illness.  Gallager  v.  Serfling,  92 
Wis.  544,  66  N.  W.  692. 

*  Stoutehhurg  V.  Humphrey,  9  App.  Div.  27,  41  N.  Y.  Supp.  140. 

And  under  the  Washington  Code  prohibiting  postponement  for  a  period 
exceeding  sixty  days,  jurisdiction  is  lost  where  the  adjournment  ex- 
ceeds sixty  days  and  the  docket  entry  fails  to  show  that  it  is  by 
consent  of  both  parties.  Nelson  v.  Campbell,  1  Wash.  261,  24  Pac. 
639. 

And  in  Iowa  a  finding  shown  by  the  justice's  record,  that  an  adjourn- 
ment of  three  days,  in  violation  of  the  Code,  was  with  consent  of  the 
parties,  when  in  fact  defendant  had  not  consented,  is  not  conclusive 
on  the  latter;  and  a  subsequent  default  judgment  against  him  is  void. 
Iowa  Union  Teleph.  Co.  v.  Boylan,  86  Iowa,  90,  62  N.  W.  1122. 

In  Minnesota  an  adjournment  of  one  hour  by  consent  of  both  parties 
when  the  pleadings  are  closed  is  proper,  although,  under  the  statute, 
an  adjournment  for  more  than  six  days  without  such  consent  is  inx 
proper.  Caley  v.  Rogers,  72  Minn.  100,  75  N.  W.  114.  See  also  Wes< 
V.  Berg,  66  Minn.  287,  68  N.  W.  1077. 

And  in  New  York  jurisdiction  is  not  lost  by  an  adjournment  for  th« 
time  agreed  on  by  the  parties  after  mistrial,  which  had  been  demand- 
ed by  plaintiff  alone,  and  without  issuing  a  new  venire,  as  required 
by  the  Code  of  Civil  Procedure,  where  the  plaintiff  waives  his  right 
of  trial  by  jury  and  defendant's  attorney  states  that  he  does  not  de- 
mand a  jury  trial,  although  he  does  state  that  he  wants  the  case 
tried  according  to  law.  Suiter  v.  Kent,  12  App.  Div.  599,  43  N.  Y. 
Supp.  137. 

According  to  Johnson  v.  Hagberg,  48  Minn.  221,  50  N.  W.  1037,  an  ad- 
journment beyond  the  statutory  limitation  under  a  stipulation  of  the 
parties  made  and  filed  before  the  adjourned  day,  for  further  adjourn- 
ment, if  an  irregularity,  is  an  immaterial  one,  and  the  loss  of  juris 
diction  is -waived  by  the  stipulation. 

And  the  undertaking  required  by  a  Nevada  statute  to  procure  a  oontinu< 
ance  or  adjournment  is  not  necessary  where  the  cause  i's  adjourned, 
though  beyond  the  statutory  period,  by  consent  of  the  parties.  Nevada 
C.  R.  Co.  v.  District  Ct.  21  Nev.  409,  32  Pac.  673. 

«;Fox  v.  Hoyt,  12  Conn.  491,  31  Am.  Dee.  760;  Hunt  y.  Wickwire,  10 
Wend.  102,  25  Am.  Dec.  545. 

h.  FaUwre  to  specify  time  and  place. — So,  too,  failure  to 
specify  the  time  *  and  place  *  to  which  the  cause  is  adjourned  de- 
viests  him  of  jurisdiction. 

l^Thus,  a  justice  loses  jurisdiction  by  an  adjournment  without  a  fixed 
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day  on  a  verbal  agreement  by  the  parties  to  agree  on  the  day,  and 
that  in  case  of  their  failure  so  to  do  the  justice  may  appoint  a  day. 
Bonney  v.  Paul,  39  N.  Y.  S.  R.  596,  15  N.  Y.  Supp.  442. 

«  Fitzhugh  V.  Rivard,  109  Mich.  154,  66  N.  W.  947. 

i 
•    *        '  N    ,      i  '  \  J        » 

c.  Holding  cause  open, — But  merely  holding  open  a  cause  for 
a  few  hours  to  allow  defendant  to  appear/  or  frpm  day  to  day 
in'  order  to  perform  other  official  duties,*  will  not  work  a  loaa  of 
jurisdiction.  Thus  it  has  heen  held  that  where  the  justice  is 
engaged  at  the  time  appointed  in  trying  another  cause  or  in 
the  performance  of  other  official  duties  which  will  occupy  him 
until  after  the  usual  hour,  there  is  good  reason  for,  the  delay 
and  he  may  proceed,  if  he  does  so  as  soon  as  possible  after  his 
other  official  engagements  are  disposed  of.' 

1  Steele  v.  Wells,  56  N.  Y.  Supp.  367. 

«Woempener  v.  Ketchum,  110  Mich.  34,  67  N.  W.  1106  (holding  that 
"holding  open"  is  not  technically  an  adjournment,  within  the  meaning 
of  Howell's  Annotated  Statutes,  even  though  it  is  so  called  on  the 
docket,  and  that  it  is  not  within  the  provision  of  a  statute  req^uiring 
the  docket  to  show  adjournments  and  the  place  to  which  they  are 
made). 

•  Hunt  V.  Wickwire,  10  Wend.  (N.  Y.)  102,, 2|5  Am.  Dec.  645. 
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1.  Hie  right  to  challenge. 

2.  Interrogating  the  juitors.  '    •  ,  • 

3.  'Ejyidence  aUunde.  i  ,..     |        j;. . 
4.'  Exception  to  admission  or  exclusion  of  evidence. 
6.  Grounds  of  challenge., 

a.  General   disqualifications.  ;  •    . 

b.  Priot  service  as  juror.  '    • 
:  ,     .  (It  In  same  case..                      '           ,r  .          ■   .  r      ';  . 

(2)   In  other  case. 

c.  Interest. 

(1)  In  general.  .   .^        ,, 
(2,)   Interest  as  taxpayer  or  resident. 

d.  Relationship. 

e.  Business  relationship;   obligation  to  party. 

f.  Acfjuaintance ;  membership  in.  church,  secret  society,"  etc 

g.  ^Formation  and  expression  of  opinion. 

(i)   In  general.  '  ••.•.. 

(2)  Opinion  as   to  incidental  question. 

h.  Conversations' 'with  party.  '       '/■',,..<      /        j   '.ri 

i.  Prejudice  against  or  in  favor  of  business  or  calling, 
j.  Litigation. 

6.  Sufficiency  of  challenge;  time. 

7.  Trial,  evidence,  and  decision. 

8.  Exception  to  overruling  of  challenge. 

9.  Peremptory  challenge;  nature  and  extent  of  right. 

a.  In  general. 

b.  Order  of. 

c.  When  interposed. 

d.  Number  of. 

10.  Court  may  set  aside  or  excuse  juror. 

a.  In  general. 

b.  Time  or  stage  of  the  case. 

c.  Sufficiency  of  showing. 

d.  On  motion  of  court  or  against  consent  of  party. 

e.  Harmless  error. 

f.  Excusing  person  from  jury  list  or  venire. 

g.  Resumption  of  trial  after  substituting  juror. 

[The  statutes  abrogating  resort  to  triers,  and  leaving  it  to  the 
judge  to  determine  all  causes  of  challenge,  do  not,  without  more, 
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abrogaie  the  (fiistiiictibn  bei^^eeu  challenge  fori  .principal, /^aijsq. 
and  challenges  to  the  faror.;    In,. the: former  class,  if  the  fact.;, 
suggested  be  established,  incompetency  is  an  inevitable  conclu- 
sion'bf  law;  in  the  lattery  incompetency  is  a  mere  question  of  ^ 
fact, ,    ,  ... 

The  application  ofthefoUowiiigrulep  siipiUd  be  g^i^pied  by  jfhe 
reoogniised  principlea  th<at;  in: the  absence  of;  statute  tpthe  con-  : 
trai^ :  (1)  A-  court  of  general  jurisdiction,  finding  the.  statu- 
tory irieans  of  providing  a  jury  inadequate,  may  fall  black  onfits 
comraon-law  pow9i;s;  (2)  an  unfit  juror  may  bp  set  asiUfe  y)i  a 
just  objection,  though  the  statutes  do  not  provide  for  ihc;  oa.se ; 
and  (3.)  the  judge  may  properly  interpose  p;£  his  aw;a.  rnptiQ^p^ji 
whennfecfessary  to  secure  a  fit  and  impartial  jury.]  .. 

.      •  •  •  '  . 

1.  Tke  rig^ht  to  challenge.;  ,^ 

The  right' to  challrage' jurors  for  a -oause- assigned,  asi  distin- 
guished from'  pereihptory  challenge,  is  a  commont-law  right 
which  cannot  be  taken  away  except  by  express  stiatut'e.*'  "  ' 

I  Barrett  v.  Long,  3  H.  L.  Cas.  395,  415,  10  Eng.  Reprint,  154.  But  ^  see 
.  Kundinger  v.  Sjji^in^w,.59  Mich.  355^  26  N.  W.  634,  wheire.the  qourt^ 
say ;  "I[t  >3  luot.  necessary,  that  the  statute  ehoulci  contain  a^  provision 
that  a  challenge  foi:  cause  may  be  allowed,  ,It  exi^ts  in  all.  cases 
where  the  jury  impaneled  is  a  common-law  jury,  and  a  party  cannot 
be  deprived  of  his  right  by  statute.*'         "        '  '•..,! 

N.  Y.  QiY.  Prac.  Act  1920,  §  450. 

•  '  ♦  •  '  i 

It  has  been  held  that  there  may  be  a  challenge  to  the  array  in  civil. cases 
a9  well  as  in  criminal  cases,  although  the  Code  of  Civil  Procedure 
makes  no  provision  for  such  challenge.    Jonfes  v.  WbodWorth,  24  S.  D.' 
■ "  ,  583,' 124  K.  W.  84'4.  ^  ••:■•.■.  ;.... 

n/t.*  Civ.  Prac,  Act  1920,  §  453.         ..." 

The  diuty  4>f  wom^Hi  to  ait  pn  juries  is  undetermined,     l^ee  R^  ppinion  of 
Justices,  —  Mass.  — ,  130  N.  E.  685,  where  they  are  npt  held. liable 
,ior  jury  duty. 

Conlerring  right  to  suffrage  upofi.  womjCn  as  qualifying  th,em  as  jurjors  is 
discussed  in  anpotationw    12  A.tL.B.  525. 


/ 


2.  Interrogating  the  jurors.  «  .  .  .^     ,' 

[E^qh  party  has  the  right  before  the  jury  is  sworn  to  interro- 
gate each  proposed  juyor  upder  o^tti/  or  tQ  haye  the  court  do,  so, 
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on  points  material  to  the  question  whether  he  has  iihe  qualifica- 
tions required  by  law  and  is  impartial.* 

^To  determine  the  competency  of  a  juror  an  oath  19  administered  tq  him^ 
and  he  is  required  to  answer  all  questions  touching  his  qualification 
as  a  juror,  not  generally,  but  in  that  particular  case.  Ensign  y.  Har- 
ney, 16  Neb.  330,  48  Am.  Rep.  344,  18  N.  W.  73.  .     . 

But  that  jurors  were  not  so  sworn  cannot  be  objected  to  on  appeal  in 
tiie  absence  of  an  exception  to  impaneling  them,  and.  it  is  not  evien 
stated  that  they  were  not  qualified,  or  that  appellant  was  in  fact 
prejudiced,  and  it  does  not  appear  when  his  counsel  first  knew  of 
the  omission.  Preston  v.  Hannibal  &  St.  J.  R.  Co.  132  Mo.  Ill,  83 
S.  W.  783. 

It  is  the  duty  of  a  juror  to  make  full  and  truthful  answers  to  such  ques- 
tions as  are  asked  him,  neither  falsely  stating  any  facit  nor. conceal- 
ing any  material  matter,  since  full  knowledge  of  all  material  and 
relevant  matters  is  essential  to  a  fair  and  just  exercise  of  the  right 
to  challenge  either  for  cause  or  peremptorily.  Aiid  a  juror  who  falsely 
misrepresents  his  interests  or  situation,  or  conceals  a  material  fact 
relevant  to  the  controversy,  is  guilty  of  misconduct,  which  is  preju- 
dicial to  the  party.  And  the  injury  done  cannot  be  repaired  by  a 
subsequent  statement  correcting  the  untruthful  answer.  '  Pearcy  v. 
Michigan  Mut.  L.  Ins.  Co.  Ill  Ind.  69,  60  Am.  Rep.  673,  12  N.  E. 

'In  Alabama,  neither  party  has  the  right  to  so  examine,  but  the  exam- 
ination must  be  made  by  the  judge.  Kansas  City,  M.  &  B.  R.  Co.  v. 
Whitehead,  109  Ala.  495,  19  So.  705. 

That  the  court  participated  in  the  examination  of  jurors  is  not  cause  for 
reversal  where  appellant  examined  them  as  much  as  he  desired,  and 
accepted  those  who  tried  the  case.     Kessel  v.  O'Sullivan,  60  111.'  App.' 
648. 

But  the  fact  that  the  court  had,  in  order  to  test  their  disinterestediiess, 
put  questions  to  the  jurors  as  a  whole,  after  the  completion  of'  the 
panel,  to  which  no  juror  responded,  cannot  deprive  a  party  of  his 
right  to  interrogate  the  jurors  for  the  same  purpose  by  tlie  salne  Or  a 
similar  line  of  questioning.  American  Bridge  Works  y.  Pereira,  79 
111.  App.  90. 

«Hull  V.  Albro,  2  Disney  (Ohio)  147,  149;  Loeffler  v.  Keokuk  Northern 
Line  Packet  Co.  7  Mo.  App.  185;  Gilliam  v.  Brcwn,  48  Miss.  441. 
Other  cases  in  note  to  State  v.  Cirank,  23  Am.  Dec.  131.  J3ee  also 
Paducah,  T.  &  A.  R.  Co.  v.  MuzzeU,  95  Tenn.  200,  31  S.  W.  999;  Hol- 
ton  v.  Hendley,  75  Ga.  847.  Contra,  in  South  Carolina^  State,  v. 
Cranky  18  S.  C.  L,  (2  Bail.)   66,  23  Am.  Dec.  117. 

Interrogating  as  to  general  opinions  of  a  juror's  duties  was  held  not  al- 
lowed even  for  the  purpose  of  ascertaining  if  the  jurdr  14  /^of.  souad 
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Judgment  and  well  informed,"  as  required  by  statute,  in  Pennsylvania 
Co.  V.  Rudel,  100  III.  603. 

Fnmpective  jurors  may  Dot  be  cross-examined  as  to  the  meaning  of  vari- 
ous technical  terms  likely  to  be  used  during  the  trial.  San  Antonio 
&  A.  P.  R.  Co.  V.  Belt,  24  Tex.  Civ.  App.  281,  69  S.  W.  607. 

Whether  questions  propounded  to  veniremen  on  such  examination  were 
properly  excluded  is  immaterial,  where  none  of  them  so  questioned, 
were  accepted,  and  appellant  had  not  exhausted  his  peremptory  chal- 
lenges, and  it  does  not  appear  that  he  sought  to  so  question  those 
afterward  accepted.  Grand  Lodge,  I.  0.  M.  A.  v.  Wieting,  169  III. 
408,  48  N.  E.  59,  68  111.  App.  125. 

Great  latitude  is  allowed  in  exercising  lihis  right  of  examina- 
tion of  a  jnror,^  and  if.it  appears  probable  that  he  is  not  indif- 
ferent he  is  exelnded.*  But  its  scope  and  the  pertinency  of  the 
questions  propounded  are  discretionary  with  the  trial  jndge,  to 
be  determined  from  the  nature  of  the  case  on  trial.'  And  it  is 
for  the  court  to  say  what  evidence  is  admissible  on  the  question 
of  impartiality.* 

1  But  it  is  error  to  permit  eounsel  to  enlarge  on  his  side  of  the  case,  attd, 
under  pretense  of  such  an  examination,  set  out  what  he  claims  he  will , 
prove,  so  as  to  prejudice  the  jurors  before  they  are  sworn.    Hudson 
V.  Roos,  76  Mich.  173,  42  N.  W.  1099. 

And  counsel  should  not  ask  prospective  jurors  questions  intended  to  sug- 
gest that  the  defendant  was  protected  by  indemnity  iniurmnce.  Stew* 
art  V.  Brune,  102  C.  C.  A.  534,  179  Fed.  350. 

s  State  ▼.  Chapman,  1  S.  D.  414,  10  L.R.A.  432,  47  N.  W.  411.  And  see 
Pearcy  v.  Michigan  Mut.  L.  Ins.  Co.  Ill  Ind.  59,  60  Am.  Rep.  673,  12 
N.  £.  98,  and  cases  cited. 

•  Van  Skike  t.  Potter,  53  Neb.  28,  73  N.  W.  295.  And  for  further  illus- 
trations see  cases  in  notes  following.  In  Missouri,  the  trial  court  has 
large  discretion  in  superintending  the  selection  of  a  jury.  State  v. 
Poor,  —  Mo.  — ,  228  S.  W.  810. 

♦Smith  V.  Floyd,  18  Barb.  522. 

This  right  extends  to  facts  not  in  themselves  disqualifying  if, 
in  connection  with  others,  they  might  show  hias ;  ^  or  to  facts 
which  might  so  affect  the  juror's  mind  as  to  create  bias  or  preju- 
dice.* And  even  to  the  fact  of  prejudice  itself,'  though  not  as 
to  prejudice  against  crime.* 

So,  the  juror  may  be  asked  if  he  has  any  knowledge  of  the 
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facts  of  the  case,  or  wlietlier  lie  has  formed  any  opinion  about 
it;     but  not  as  to  his  opinion  on  an  a^smued  state  of  facets.* 

But  as  tQ  the  propriety  oj^  asking  juro;i*s  which  party  they 
would  favor  if  the  testimony  were  equally  balanced,  the  cases 
donotagree.^  '     ■  ■ 

And  the  juror's  relations  with  parties'  •admitted  to  beteially 
ititerested  in'the  ^uit  iriay  be  inquired  into,  though  they  are 
strapgers  to  the  record;^  but  it  is  not  proper  to  ask. a  juror  if 
beds  a  debtor  of  a. party.®     »  ♦    ■ 

So,  too,  a  juror  may  be  questioned  as  to  his  acquaintance 
with  counsel  in  the  case,  ^®  or  so  as  to  ascertain  whether  the  re- 
lation of  attori^ey  and  client,  exists  between  theiiiv^^ 

'  So>  also,  the.  juror's  kinship  to  a  party,  may  be  inquirfed  into, 
though  it  ia  not  within  the  degree  disqualifying,  him,^*    . 

And.  he  may  be.ask^  if  he  is  a  mai^  of.  family,  to  enp.ble  coun- 
sel to  adyisedly  exercise  hie?  right  of  p^remptoyy  challenge.^* 

■  •BEe  may  be  .asked  as  to  hia  membership  in  secret  societies  and 
church  organizations ;  "  and  whether  he  is  an  oiScer  of  or  inter- 
ested in  any  accident  or  indemnity  insurance  company." 

But  questidns  tending  to  his  disgrace,"  or  disadvantage,^"^  can- 
not be  aisked  the  juror. 

It  is  improper  to  ask  prospective  jurors  on.  tl^e  voir  dire 
whether  they  would  give  as  much  ci^edit,  to.the  testimony  of 
witnesses  professing  a  certain  faith  as  to  the  testimony  of  mem- 
bers of  any  other  faith."      ■'■'■' 

1  '.      •     ■    <        '.,■',, 

1  Meclianick'  &  F.  Bank  v.  Smith,  19  J^ohns.  115. 

«  Comfort  V.  Mosser,  121  Pa.  455,  15  Atl.  612. 

Apf  in  a  suit  against,  a  rail\yay .  corporatipn,  it  is  proper  to  ask  the  jury 
whether  the  fact  that  plaintiff  was  riding  on  a  free  pass  would,  in- 
fluence  their  verdict.  Jacksonville  S.  E.  R.  Co.  v.  Southworth,  32,  111. 
App.  307,  affirmed,  135  lU.  250,  25  N.  E.  1093..  So  jurors  may  be^ 
asked  as  to  prejudice  against  labor  unions.'  Gatzow  v.  Buening,  106 
Wis.  1,  49  L.R.A.  475,  80  Am.  St.  Rep.  17,  81  N.  W.  1003. 

B)^'  toiask  a.  juxor  whether  the  testino^ny  q{  witnesses  who  profess.' the 
Jewish  ^.^ith  would  receive  as  much  credit  as  that  of  members  of  any 
other  faith  is  improper.  Horst  v.  Silverman,  20  Wash.  233,  72  Am.  St. 
Rep.  97,  55  Pac.  52! 

So,  too,  in  an  action  for  services,  a  juror,  who  has  stated  that  he  had 
difficulty  with  his  employers,  touching  payment  of  wages,  cannot  be 
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asked  whether  such  difEciilty  would  prejudice  him  against  defendant. 
Fish  V.  Glass,  54  111.  App.  655.       '  '  '...•«' 

But  where  counsel,  after  all  desired  qiiestibns  had  been  asked'  by  the  judgfe,'  ^ 
announced  themselves  satidiied,  and  the  jurors  w^re  drawn  amrcoildiiig' ! 
to  law,  and  wei*e  compet«nt>  the  court"  may  properly  retfu&e  to  permit 
counsel  to  examine  each  individual  juror  to  ascertain  his  bias.   .Jjon- 
don  &  L.  F.  Ins.  Co.  v.  Hufer,  11  Ky.  L. 'Rep.  724,  12  S.W..948*  - 

8  Thus,  Ford  v.  Umatilla  County,.  l5  Or.  813,  16  Pac.  33,  holds  that,  al- 
though not  authoriased  by  statute,  it  is  proper  to  allow  jurors  tA  be 
asked  as  to  prejudice  Existing  in  tlieir  minds  for  or  against  either 
party,  and  that  refusal  is  reviewable  on  appeal.  So,  Hori^t  ▼*  Silver- 
man, 20  Wash.  233,  55  Pac.  52,  holds  it  proper  to  ask  a  juror  if  he  is 
prejudiced  against  pe^ople  professing  the  Jewish  faith ;  and  Towl  v. 
Bradley,  108  Mich.  409,  66  N.  W.  347,  holds  that  defendant  may  ask 
jurors  whether  they  are  prejudiced  against  the  defense  of  thft  statute 
of  limitations,  which  he  has  pleaded.  .  . 

But  under  a  statute  allowing  e^tatnination  of  a  juror  to  ascertain  if  he  is 
related  to  either  party,  or  has  any  interest  in  th«  t;a«fee,oi*  ia  s*Afcible 
of  any  bias  or  prejudice  ''therein/'  a  juror  cannot  properly  he  aiske^t/ 
if  he  is  prejudiced  against  corporations  Atlantic  &  D.  R«  Co»  v. 
Reiger,  95  Va.  418,  28  S.  E.  590. 

A  taxpayer  in  a  city  which  is  a  party  may  be  asked  whether,  his  intfre9t: 
as  such  would  be  likely. to  influence  his  verdict.,   Bavey  v.  Janesville, 
111  Wis.  628,  87  N.  W.  813. 

4Higgins  ▼.  Minaghan,  78  Wis.  e02,  11  L.R^.  138,  47  N.  W.  041. 

6  Houston  k  T.  C.  R.  Co.  v.  Terrell,  69  Tex.  650,  7  8.  W.  670. . 

« Woollen  vi  Wire,  110  Ind.  251,  11  K.  E.  236;  Com.  v.  Van  Horn,  4  Lack. 
L.  News,  63;  Fish  v.  Glass,  54  111.  App.  655. 

'In  Michigan  it  is  held  proper.  Otsego  Lake  Twp.  v.  Kirsten,  72  Mich.  1, 
40  N.  W.  26;  Monoghan  v.  Agricultural  F.  Ins.  Co.  53  Mich.  238,  18 
N.  W.  797.  While  in  Illinois  it  is  not  allowed.  Chicago  &  A.  R,  Co. 
V.  Fisher,  38  111.  App.  33.     See  Fish  v.  Glass,  54  111.  App.  655. 

•  Meyer  v.  Gundlach-Nelsqn  Mfg.  Co.  67  Mo.  App,  389.  .    ' 

9  Richardson  v.  Planters'  Bank,  94  Va.  130,  26  S.  E.  413. 

w  O'Hare  ▼.  Chicago,  M.  &  N.  R.  Co.  139  III.  151,  28  N,  E.  923.. 

ilVandalia  v.  Seibert,  47  111.  App.  477;  Lowe  v.  Webster,  19  Ky.  L.  Rep. 
1208,  43  S.  W.  217.  But  refusal  to  permit  the  qufiStioa  is  not  re| 
Tersible  error  unless  it  appears  that  the  verdict  was  in'fluenced  by  .the 
relation  of  attorney  and  client  between  opposing  counsel  and  one  or 
more  of  the  jurors.  Lowe  v.  Webster,  supra.  And  Northern  P.  R.  Co. 
T.  Holmes,  3  Wash.  Terr.  202,  14  Pac.  688,  while  recognizing  the  line 
of  inquiry  as  legitimate,  holds  that  refusal  to  allow  it  was  not  in 
that  particular  instance  an  erroneous  exercise  of  discretion, 

MT^rden.T.  Phillips,  —  Ind.  App.  — ,  39  N.  E.  212. 
Abbott,  Civ.  Jur.  T.— 6. 
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M  Union  P.  R.  Co.  v.  Jones,  21  Colo.  340,  40  Pac.  891. 

M  Burgess  v.  Singer  Mfg.  Co.  — •  Tex.  Civ.  App.  — ,  30  S.  W.  1110. 

But  the  pertinency  of  the  question  to  the  particular  case  is  committed  to 
the  sound  discretion  of  the  trial  judge,  and  its  exclusion  is  not  such 
an  abuse  as  to  require  reversal,  in  the  absence  of  prejudice.  Van 
Skike  V.  Potter,  63  Neb.  28,  73  N.  W.  295. 

WOwensboro  WagOn  Co.  v.  Boling,  32  Ky.  L.  Rep.  816,  107  S.  W.  264; 
M.  O'Connor  &  Co.  v.  Gillaspy,  170  Ind.  428,  83  N.  E.  738 ;  Sailer  v. 
Friedman  Bros.  Shoe  Co.  130  "Mo.  App.  712,  109  S.  W.  794;  Heydman 
V.  Red  Wing  Brick  Co.  112  Minn.  158,  127  N.  W.  561;  Girard  v.  Gros- 
venordale  Co.  82  Conn.  271,  73  Atl.  747;  Brusseau  v.  Lower  Brick  Co. 
133  Iowa,  245,  110  N.  W.  577;  Bhiir  v.  McCormack  Constr.  Co.  123 
App.  Div.  30,  107  N.  Y.  Supp.  750;  Grant  v.  National  K.  Spring  Co. 
100  App.  Div.  234,  91  N.  Y.  Supp.  805. 

So  he  may  also  be  examined  as  to  whether  he  is  insured  by  or  interested 
in  a  specified  insurance  company.  Rinklin  v.  Acker,  125  App.  Div. 
244,  109  N.  Y.  Supp.  125. 

And  he  may  be  asked  whether  he  was  or  had  been  a  solicitor  of  any  in- 
demnity insurance  company.  Hoyt  v.  Independent  Asphalt  Paving  Co. 
52  Wash.  672,  101  Pac.  367. 

The  relationship  to  private  corporation  or  association  for  profit,  which 
will  disqualify  a  juror  in  a  civil  action  in  which  it  is  interested,  is 
discussed  in  note  40  L.R.A.(N.S.)   978. 

The  connection  with  casualty  or  indemnity  company  as  a  proper  subject 
of  inquiry  on  voir  dire  or  as  disqualification  of  a  juror  in  an  action 
against  one  insured  or  indemnified  by  such  company  is  discussed  in 
note  L.R.A.1915A,  153. 

W  Burt  V.  Pan jaud,  99  U.  S.  180,  181,  25  L.  ed.  452 ;  Mechanics'  &  F.  Bank 
V.  Smith,  19  Johns.  115;  People  v.  Fuller,  2  Park  Crim.  Rep.  16;  Ryder 
V.  State,  100  Ga.  528,  38  L.R.A.  721,  28  S.  E.  246;  16  R.  C.  L.  p.  279, 
§  96. 

n  3  Bl.  Com.  363. 

18  Horst  V.  Silverman,  20  Wash.  233,  72  Am.  St.  Rep.  97,  55  Pac.  62. 

The  right  to  interrogate  juror  on  voir  dire  as  to  prejudice  for  or  against 
particular  class  of  witnesses  is  discussed  in  note  1  A.L.R.  1688. 

3.  Evidence  aliunde. 

A  witness  may  be  called  to  prove  the  ground  of  challenge.* 

ipfingle  V.  Huse,  1  Cow.  432;  Burt  v.  Pan  jaud,  99  U.  S.  180,  25  L.  ed. 
451.    But  compare  Hughes  v.  People,  116  111.  330,  6  N.  E.  66. 

4.  Exception  to  admission  or  exclusion  of  evidence. 

An  exception  lies  to  the  admission  or  exclusion  of  evidence 
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under  either  of  the  preceding  rules.  But  to  render  available  the 
exclusion  of  evidence  it  must  appear  that  the  party  had  ex- 
hausted his  peremptory  challenges/  or  that  he  was  prevented 
from  ascertaining  whether  th^  juror  had  such  bias  or  prejudice 
as  would  influence  his  verdict.* 

1  Grand  Lodge,  I.  O.  M.  A.  ▼.  Wieting,  68  III  App.  125,  affirmed  in  168 
HI.  408,  48  N.  E.  59,  And  in  Ford  v.  Cheever,  113  Mich.  440,  71  N.  W. 
837,  such  exclusion  was  held  no  ground  for  appeal  where  the  juror 
was  peremptorily  excused  by  tne  party  asking  the  question,  who, 
without  examining  other  jurors,  announced  himself  as  satisfied  with 
the  jury. 

•  Southern  P.  Co,  v.  Rauh,  1  C.  C.  A.  416,  7  U.  S.  App.  84,  49  Fed.  696; 
Ford  V.  Umatilla  County,  15  Or.  313,  16  Pac.  33. 

5.  Grounds  of  ehidlenge. 

a.  General  disqualifications. — General  disqualifications  for 
jury  service  will  support  a  challenge  for  cause, — as,  for  instance, 
conviction,  for  infamous  crime.^  So,  where  there  is  doubt  a9  to 
the  juror's  being  an  elector  of  the  county.*  And  by  statute  in 
some  states  being  a  party  interested  in  a  suit  pending  and  at 
issue  at  the  term  of  the  court  for  which  he  is  summoned,'  is 
ground  of  challenge  for  cause.  So,  at  least  in  one  state,  is  igno- 
rance of  the  English  language.*  But  a  very  imperfect  knowl- 
edge of  the  law  applicable  to  the  ease  is  not.*  Nor  is  the  fact 
that  the  juror  is  exempt  from  jury  duty  ground  of  challenge 
for  cause.*  Color  is  no  test  of  right  to  serve  on  a  jury.'  A 
juror  need  not  be  a  taxpayer,  if  he  possesses  the  other  qualifica- 
tions of  an  elector,*  And  persons  whose  name^  are  entered  on 
the.geneiel  list  for  the  district  are  presumed  qualified.*  Betting 
on  the  result  is  generally  held  to  disqualify  a  juror. *• 

iQttrrett  v.  Weinberg,  54  8.  C.  127,  31  S.  £2.  341;  10  R.  C.  L.  p.  266,  f 
75.  But  an  unsigned  information  charging  crime,  filed  fifteen  years 
before,  wiU  not  disqualify.  Missouri,  K.  &  T.  R«  Ck>.  v.  Burrough,  — 
Tex.  Civ.  App.  — ,  46  S.  W.  403.  But  failure  to  object  on  this  ground, 
though  the  fact  was  known  before  the  cause  was  submitted  to  the  jury, 
waives  that  objection.    Blanton  v.  Mayes,  72  Tex.  417,  10  S.  W.  452. 

*£ven  though  on  voir  dire  he. brings  himsell  within  the  statutory  qualifi- 
cation, where  no  complaint  is  made  that  a  fair  jury  was  not  qbtained, 
Omaha  &  R.  Valley  R.  Co.  v.  Cook,  37  Neb.  435,  55  N.  W.  943. 
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Under  a  constitutional  requirement  that  jurors  must  be  qualified  electors 
.    as  'pi:o(vidcd  therein,  flntl  tliey  mupt  a^ao  be- ir^si^tprb^j  regijstratiop 
.,  Jbedrig.a  qualification  for  suffrage.     Mew  y.   Qi^rl^^toji  &  S,  R»:,Co 
,'    55  S.  C.  90,"  ^2  S.E.  828.      ','  • 

Undef   a  recjuirement  that  jurors,  to  be  competent,  must  have  been  as- 
sessed' on  'the  last  assessment  i-oll  of  the  county  of  ciijr  on'  property  be- 
longing to  them,  an  assessment  of  the  property  to  two  pefsoAs  is  one 
against    each   so    as    to   qualify    each    within   the    Code    requirement. 
'     People  V.  Owens,' 123  Cal.' 482,  58  Pae.  251.    *  • 

8  gee  vafious  codes  and  staltiites.  '  But  a'juror  intereste'd  as  a  creditor  in 
a  furid  fbr  which  a  receivei^  hiis  sued  is  hot  A  j)arty  within  this  atat- 
lite."  Vickers  v.  Leigh,  104  N.  C.  248,  10  S.  E.  308.   *      '  • 

A  person  is  disqualified  as  a  juror  if  he  has  an  action  pending  against  the 

same  defendant  on  another  issue  arising  from  the  same  wrong  alleged 

'ih  the' ca^e'dn  trial.     Stinnett  V.  Bessemer,  1^4  Ala;  637,  45  So.  890. 

*Thus,    by    statute,    in   ^ilichigan    (How.    Anno.    Stat. /2d   ed.    chap.    341, 

§  12,877).      See    O'Neil   v.    Lake    Superior    Iron    Co.    63    Mich.    690, 

35  N.  W.  162,  and  Sutton  v.  Fox,  55  Wis..#pj^f)*3.:tei*;.;R«i)^i{|4t.'/13 

,N.   \y.<  477.     .And  see  generally   16  R.   C.  L.  p.  228,  §,  43.  ,  Contra, 

**   Re  Aliison,  13  Colo.  525,  22  Pac.  820.  .^  .     " 

Ability  to  i"ead  and  write  the  English  language  is  a  requisite  in  Missouri. 
'  •  Parihan  v.  Kansas'  City,  105  Mo.  App.  691,  78  S.  W.  '1046.' 

B  nbion  P.  R.  Co.  V.  Motzner;  8  Kan.  App.  431,'  55  Pac.  676;         '    - 

«Luebe^v.  Thorpe, !  94^  Midi.  5f68i,  ^4  N.  W.  41^   BrOwn  V. 'Stftte,  40  Flk. 

-   45(9,. 26  So.  i63;  People:  iv.  ftawn,  90 -Mich.  377.,  51  N.  Wi  62fe  (tecamie 

juror  over  age)  j.  People  vi  Owens-^  123  CaJL  482,  56  P|ftp..^51j  Albany 

,    Phosphate  Co.  y^  Hugger  ^ros.  4;  Ga.  App.  771,  62  S,  E.  ,^33.     In  8 

'L.r'a.(N.S.)'498   (Statev.  Cantwell,  142  N.  C.  604,  55  S..l!^'820,9 

'■■  Ann.  Cfts.  141),  authorities  are  cited  to  Sustain  ;the  propositionis'  that 

:  an  exemption  of  firemen  from  jury,  duty  is  not  a  vested  right,  but  a 

/    statute  conferring , it ,ma^y  be  amended ;  oi:  repealejd ;•;  t)i4t;the  ejc^ption. 

will  be  recognized  by  the  courts;   ^nd  that  such  exemption  must  be 

claimed  by  the  juror  at  tlie  first  opportunity.  ^  The  Alabama  Crim- 

^"  ihal  Codfe  relative  to  disqualifications  artd  exemptions  of  jurors  has 

;.    been 'held '  to  apply  to  oNil  ca$es.     Louidville  &  N.  IR,  Co.  v.  Young, 

168  Ala.  551^  63  So,  213.    ..  ...  .      \  s...    .. 

7MePherson  v.  McCarrick,  22  Utah,  232,  61  Pac.  1004. 

8ReW^v.'Pedcock,.12S:MicK.  244,81  Am.  St.  Rep.  194;  82  ^ISf.  W.' 5a.  i^k^'^ 
' !  eonstitutiotiality   of  ■  a   statute   requiriing'  jurors   to   bd   tiucpayeri  ia 
diseuesed  in  the  note  92^  L.».A.(N.8.)  414.  =  : 

s^prague  v;  Brown,  21  K.  I.  829,  49  L.R.A.  423,  4^  Atl.  d3«[.         ' 

W  Essex  v.  McPherson,  64  111.  349 ;  Seaton  v.  ^wern,  58  Iowa,  41,  11  N.  W. 
726.'    But  seie  Goodright  v.  M'Causland,  1  Yeates    (^a!)    372,  1  Am. 
'  me.  8t)«,  and  Butt*  v.  Union  R.  Co.  21  R.  I.  SCTS,  44  Atl.  933. 
Batting  on  result  as  disqualify iiig  juror  is  discussed  in*  note  2  A.L.ll.  813. 
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b.  Prior  service  as  juror.,  (1)  his\ime  easel — The  fact  that 
a  juror  has  served  on  a  fo^rner  trial  of  the  same  case,  in  which 
a  verdjfctwas  rendered,  is  good,  cause  for  challenge.^  He  is  also 
disqualified,  even  though  no  vercjict.was  reached  on  the  former 
trial,  where  k  mistrial  resulted  because  the  jury  were  unable  to 
agree. V  Biit  the  mere  fact  that  a  juryman  had  sat  on  a  form'e,r 
trial  -constitutes  no  cause  for  challenge,  where  on  the  first  trial 
a  verdict  was  directed  by. the  court'  or  the  jury  was  dischai^ged 
after  part  of  the  evidence  was  introduced  because  it  was,. discov- 
ered that  the  jury  had  jiot  bee.n  sworn,  a^nd  the  juror  stated  plki 
he  had  formed  no  opiniopi  as  to  the  merits  of  the  case.*" 

But  where  a  party,  knowingpf  the' juror's  former  connection 
with  the  case,  fails  to  challenge  him,  the  disqualification  is 
waiyqd  an4.  cianpot  wbsequwtly  be.coi^plained  pf ^*  Otberisvi^e, 
however,' wheire  the  disqualification  wa&not  didcO\^Ted'iiir'time 
t6  challenge  the  juror.^'  '         '    '  "      ^  •      '•  -  '     •'     ' 
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13  Bl.  Com.  363;  Bellgwa  v.  Williams,.  Ku:lby,  166 1  Gartlywaite.  v.  TJalum, 

21  Ark.  336,  76  >^m.  Dec.  402;   Cl^arleston  &  \y.  C.  fe.  Co.  y,^  Attaway, 

.7.  Ga.  Ap'p.'  231,  6^  Si.  E.  5^8;   Goshen  yV^Jij^land,' llO  I'nd.  36^'j  '6 

li.R.A.  253,  21  N.  E.  077;' Herridon  v.'  Bradshaw,'4  feibli,  '45;  JCaighn 

V.  Kennedy,  1  N.  C.  pt.  1,  p.  26    (Martin,  pt.  1,  p.   37);  !N'ewby  v. 

•  '  Hamil,'  90  '^.  'C.  1A%  '^  Am:  St.  Rep.'  "5^3,  -5  S.  E.  ^Ay  HunteT  \. 
'    Matthews,  12  •Leigl=!,  228;'Hferfi-y  vi  Cutillielf--,  3  Mart.  N.  iS.'5Ml 

2  Botiiard  V.  tienson,  72  Ala.  541;^  Scott  v.  MqPonald,  83  Ga.  28, '9  S.  E. 
770;  Hester  v.  Chambers',  84  Mich.  562,  48  n!  W;,i52.  Contra^  .Whit- 
ner.  v.  Hamlii,  12  Fla.  ,18.  •  . 

In  We^  .y,,M^ler)  20  K,an..57,  it  wa«.hel^  ithat.iim^f  to  I^«n9M  stat^ 
utej  prc^idipg  .tha»t  ;it.  i^  .gpfod ; ground,  iox  obnllwiga  tl^at  ^axm  has 
formerly  been  a  juror  in  the  same,  cau^e^.it  is  not  ,e;9sent^al^,.tp,.b^fqg 
one  within  this  provision,  that  the  cause  shall  haye  been,  at  such 
'  former  time  fully  tried  and  a  verdict  rendered,  or,  thp  ju^y  discharged, 
because  unable  to  agree.  In  this  case  the  jury  was  discharged  early 
in  the  proceedings,  to  enable  defendaht  to  ameiid  his  bill.'         "     '"  ' 

8  Atkinson  v.  AUen,  12  Vt.  619,  36  Am.  Dec.  361. 

*LeaW  V.  Psliterson,  38  Ind.  465.  The  cimpet^ticy  of  jurots  who  hate  served 
liii  the  saiiie .  txs  •  i^imiJar  case  '\»  di6eus6€f4'  in >  tioUe ' 68 ! li.H. A.  'B71.       '  ' ' 

6  Bellows  V.  Williams,  Kirby,  166.  '  •  •   J    ' 

BHerndon  v.  Bradshaw,  4  Bibb,  45;  Hunter  v.  Matthews,  12  Leigh,  228; 
H^Bttt-  V.  Chambers,  84  Mich.  562,'  48  K  W!  152;  Henry  v.  Cuviliier, 
3-Mart.  N:  S.  524^       '     '    '  '"'    •    ''   '•     ■'■•■■■•  •  •'" 
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(2)  In  other  case. — Jurors  who  have  rendered  a  verdict  in 
one  case  are  subject  to  challenge  when  called  in  another  case  in 
which  the  issues  are  the  same.^  And  where  two  jurors  in  an  ac- 
tion of  trespass  had  served  on  the  grand  jury  which  had  found 
a  true  bill  against  the  defendant  for  the  same  trespass  on  the 
criminal  side  of  the  court,  a  new  trial  was  granted,  defendant 
having  been  ignorant  of  the  disqualification  until  after  the 
trial." 

But  the  disqualification  is  waived  by  failure  to  challenge  the 
juror.' 

But  where  the  second  case  is  submitted  upon  different  grounds 
than  the  first  one,  a  juror  who  served  in  the  former  is  not  dis- 
qualified to  serve  in  the  latter.* 

1  Garthwaite  v.  Tatum,  21  Ark.  336,  76  Am.  Dec.  402 ;  Misscmri  P.  R.  Co.  v. 
Smith,  60  Ark,  221,  6  Inters.  Com.  Rep.  348,  29  S.  W.  752;  Grady  v. 
Early,  18  Cal.  108,  12  Mor.  Min.  Rep.  104;  Swarnes  v..S11^toii,  58  III. 
155  (a  new  trial  was  granted  in  this  case,  disqualification  not  being 
discovered  in  time  to  challenjge) ;  Baker  v.  Harris,  60  N.  C.  (1  Winat. 
L.)   277  J  Apperson  v.  Logwood,  12  Heisk.  262. 

Contra :  Algier  v.  The  Maria,  14  Cal.  167 ;  Chariton  Plow  Co.  v.  Deusch,  16 
Neb.  384,  20  N.  W,  268;  Central  R,  &  Bkg.  Co.  y.  Qgletree,  8i7  Ga. 
325,  22  S.  E.  963. 

Where,  during  a  recess  taken  upon  trial  on  account  of  the  ilbiesa  of  a 
juror,  two  of  the  panel  were  drawn  and  served  in  another  case  involv- 
ing a  question  which  was  also  an  important  question  in  the  first  case, 
such  jurors  were  held  incompetent  to  proceed  with  the  trial  of  the 
first  case,  on  the  ground  that  they  must  necessarily  have  formed  and 
expressed  an  opinion  on  the  question  involved  in  both  cases.  Weeks  v. 
Lyndon,  54  Vt.  638.  The  competency  of  jurors  who  have  served  on 
the  same  or  a  similar  case  is  discussed  in  note  68  L.R.A.  871. 

*  Hawkins  v.  Andrews,  39.  Ga.  118. 

8  Central  R.  &  Bkg.  Co,  v.  Ogletree,  97  Ga.  325,  22  S.  E.  953 ;  Jennings  v. 
Heinroth,  71  111.  App.  664. 

*  Smith  v.  Wa^enseller,  21  Pa.  491. 

By  statute  in  some  states,  previous  service  as  a  juror,  in  the 
same  court,  within  a  designated  time,  is  ground  for  eballenge 
for  cause.^ 

1  Kansas  Gen.  Stat.  1909,  chap.  62^  §  4598,  chap.  95,  §  5876  amended 
chap.  236,  Laws  of  1913,  p.  417;  Hill's  (Colo.)  Anno.  Stat.  1911,  §  3690; 
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Burns'  Anno.  Stat.  Indiana  1914  (Supp.  1918),.  §  1667;  Nebraska 
Comp.  Stat.  (1911)  §  7245  and  see  Laws  of  1915,  chap.  248,  §  12 
amended  as  to  certain  cities.  Laws  1919-1921,  chap.  113,  §  12$  Gen. 
Laws  of  Vermont  1917,  §  1770,  as  amended  Laws  of  1921,  p.  60j,  No. 
71.     And  see  statutes  of  other  states  for  similar  provisions. 

It  has  been  held  under  the  Colorado  statute  that  previous  service  within 
the  designated  time  in  the  county  court  will  not  support  a  challenge 
in  the  district  court.  Courvoisier  v.  Raymond,  23  Colo.  113,  47  Pac. 
284. 

A  statute  applying  the  disqualification,  to  jurors  genera;lly  and  making  ao 
exception  as  to  talesmen  has  been  held  to  disqualify  tjEilesmao.  .Wise- 
man V.  Bruns,  36  Neb.  467j  54  N.  W.  858. 

A  contrary  conclusion  was  reached  in  Vermont  under  a  statute  disqualify- 
ing every  person  drawn  by  the  sheriff  or  his  deputy  to  serve  as  a 
grand  or  petit  juror  from  again  serving  as  a  juror  "ivithin  the  pro- 
hibited time,  the  court  holding  that  the  disqualification  of  the  statute 
applies  only  to  such  JQrol*s  as  might  be  drawn  in  the  manner  therein 
provided.     First  Nat.  Bank  v.  Post,  66  Vt.  237,  28  Atl.  989. 

A  statute  disqualifying  talefsmen  who  have  served  at  the  same  dr  last 
preceding  term  in  as  many  as  threie^  eases  doea  not  apply  to  a  jutbr 
who  is  a  member  of  the  regular  panel  for  the  week.  Louisville,  N.  0. 
&  T.  R.  Co.  V.  Mask,  64  Miss.  788,  2  So.  360. 

And  the  Indiana  statute,  making  it  unlawful  to  select  ^ny  person  who  hits 
served  during  the  year  immediately  preceding,  has  been  held-  to<  apply 
to  a  talesman  who  has  served  as  such  in  the*  same  court  some  days  be- 
fore during  the  same  term^  Goshen  v.  England,  119  Ind.  368,  5  L.R.A. 
253,  21  N.  E.  977. 

It  is  error  to  overrule  a  challenge  to  a  juror  whb  has  served  once  as  a 
talesman  in  the  trial  of  another  cause  in  the  same  term  under  a  stat- 
ute disqualifying  one  who  has  served  once  as  a' talesman  on  the  trial 
of  any  cause  although  there  was  no  order  up<»i  thecoimty  derk  for 
the  drawing  of  the  name  of  the  juror  in  question.  Atchison,  T.  &  S.  F. 
R.  Co.  V.  Snedeger,  5  Kan.  App.  700,  49  Pac.  103. 

It  is  not  error  to  overrule  a  challenge  on  the  ground  of  pfior  service 
within  the  year  where  the  statute  disqualifies  only  for  service  on  the 
petit  jury  and  it  is  not  shown  thait  the  prior'  service  was  on  this 
jury.    National  Bank  v.  Schufelt,  76  C.  0.  A.  187,  145  Fied.  509. 

Nor  is  it  error  to  overrule  a  challenge  on  the  ground  of  prior  service 
where  the  statute  makes  the  prior  service  a  personal  exemption  mere- 
ly but  not  a  disqualification.     Ibid. 

c.  Interest  (1)  In  general. — An  interest  in  the  result  of 
the  action  disqualifies.^  Membership  in  a  corporation  which  is 
a  party  is  an  interest  within  this  rule.* 
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At  common  law  this  is  grouiid  of  a  challenge  for  principal 
cause. 

But  membership  in  a  religious  denomination  which  is  a  party 
does  not  necessarily  disqualify  one  on  the  ground  of  interest.' 

So,  a  juror  cannot  he  excluded  because  he  and  one  of  the 
parties  are  Odd  Fellows,  they  not  being  members  of  the  same 
lodge.*  Nor,  in  an  action  against  one  lodge  of  Odd  Fellow^s,  is 
a  member  of  another  lodge  disqualified,  though  a  member  of  the 
same  lodge  would  be.' 

But  in  an  action  against  a  fraternal  society  on  a  benefit  cer- 
tificate, members  of  the  society,  whose  assessments  would  be 
affected  by  the  result  of  the  action,  are  disqualified.^ 

■I  Wood  V.  Stoddard,  2  Johns.  194;  MeUon  v.  Dickson,  63  Ga.  682,  36  Am. 
Rep.  128.  And  set  Pearcy  v.  Michigan  Mut.  L.  Ins.  Co.  Ill  Ind.  59, 
60  Am.  Rep.  673,  12  N.  E.  98,  and  authorities  there  cited. 

But  the  fact  that  a  juror  is  surety  on  a  prosecution  bond  ol  plaintiff  in  a 
similar  action  against  the  same  defendant  does  not  disqualify.  Jen- 
kins V.  Wilmington  k  W.  R.  Co.  110  N.  C.  438,  15  S.  E.  193. 

It  is  not  necessary  to  show  a  pecuniary  interest;  for  a  trustee  of  a  char- 
itable society  serving  without  compensation  and  having  no  possible 
pecuniary  benefit  from  its  recovery  in  the  action,  would  be  incompe- 
tent. And  members  of  a  law  and  order  league,  who  are  contributors 
to  the  expense  of  a  prosecution  under  the  liquor  excise  law,  are  dis- 
qualified. Jackson  v.  Sandman,  45  N.  Y.  S.  R.  633,  18  N.  Y.  Supp. 
894, 

But  not  an  interest  merely  in  the  legal  que^tiofis  involved,  without  an  in- 
terest in  the  result  of  the  cause.  See  Williams  v.  Smith,  6  Cow*  166; 
Miller  v.  Wild  Cat  Gravel  Road  Co.  52  Ind.  61,  59.  But  compare 
Lewis  V.  Few,  Anthon,  N.  P.  75,  where  it  was  properly  held  that  a 
person  present  and  acting  at  a  politipal  meeting  was  npt  competent 
.  as  a  juror  in  an  action  between  other  persons  for  a  libel  contained  in 
an  address  adopted  at  the  meeting.;  and  Jefferson  County  v.  Lewis,  20 
Fla.  980,  where  a  holder  of  similar  county  bondp  to  those  sued  on  was 
held  disqualified.  But  the  interest  which  one  has  in  an  action  by 
another  to  recover  for  services,  because  his  own  right  to  recover  de- 
pends on  the  authority  of  the  agent  who  employed  plaintiff,  is  not 
such  as  to  disqualify  a  relative  as  a  juror,  under  the  Arkansas  stat- 
ute.    Arkansas  S.  R.  Co.  v.  Loughridge,  65  Ark.  300,  45  S.  W.  907. 

]^iblic  policy  requires  that  a  prosp(*ctive  juror  who  has  an  interest  in  the 
reisult  of  the  case  should  be  deemed  incompetent  notwithstanding  his 
assertion  that  his  interest  wiU  not  affect  his  judgment  as  a  juror. 
Gershner  v.  Scott-Mayer  Commission  Co.  93  Ark.  301,  124  S.  W.  772. 
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« McLaughlin  v.  Louisville  Electric  Light  Vq.  .100  Ky.  .173,  3i.  L..R.A. 
812,  37  S.  W.  851 ;  MurcluAoii  Nat.  Bank  v,  ]3uiui  Oil.  Mills  Co..  150 
X.  C.  683,  64  S,  E.  883.  But  member  ship  in  a  corporation,  does  not 
disqualify  in  an  action  to  which  a  corporation  is  not  a  party,  merely 
because  a  servant  of  the  corporation*  is  the  defendant,  if  the  case  be 
such  that  there  could  be  no  benefit  to  a  recovery  ov?x  against  the  cor- 
poration.   Williams  v.  Smith,  6  CrOw.  166. 

Xor  ia  a  person  who  is  a  stockholder  in  a  corporation  which  is  a  rival 
to  one  of  the  parties  to .  the  action  necessarily/  thereby  disqtfalified. 
Rogers  Grain  Co.  v.  Tanton,  136  111.  App.  533. 

X.  Y.  Civ.  Prac.  Act  1920,  §  452. 

Connection  with  casualty  or  indemnity  company  as  a  disqualification  of 
a  juror  in  an  action  against  one'inibured  or  indemnified  by  such  com- 
pany is  discussed  in  the  note  L.R.A.1915A,  163. 

sSearle  v.  Roman  Catholic  Bfahop,  203  Mass.  493,  25  L.R:A.(.N.S:)  992, 
89  N.  E.  809,  17  Ann.  Cas.  340; 'Barton  v.  Erickson,  14  Neb.  164",  16 
N.  W.  206. 

But  in  an  action  between  the  trustees  of  two  religious  denominations  in- 
volving the   right  of   possession  of  property,  the   members  off  each* 
denomination  were  held  incompetent  to  act  as  jurors,  because  of  their 
int^est  in  the  property.    Cleage  v.  Hyden,  6  Heisk.  73. 

4  Reed  v.  Peacock,  123  Mich.  244,  40  L.R.A.  423,  81  Am.  St.  Rep.  194,  82 
N.  W.  63. 

6 Delaware  Lodge  v.  Allmon,  1  Penn.   (Del.)   160,  39  Atl.  1098. 

•  Edmonds  v.  Modern  Woodmen,  125  Mo.  App.  214,  102  S.  W.  601. 

(2)  Interest  as  taxpayer  or  resident. — At  common  law,  and 
also  under  statutes  declaring  interest  a  disqualification,  a  citizen, 
and  taxpayer  in  a  tovna,  city,  or  other  municipality  is  disquali- 
fied in  an  action  t6  which  it  is  a  party,^  unless  it  is  otherwise 
provided  by  statute.* 

At  common  law  this  is  a  ground  of  challenge  for  principal 
cause.    If  the  relation  exists  the  disqualification  is  absolute* 

iDay  V.  Savadge,  Hobart,  85  (Am.  ed.  212),  80  Eng.  Reprint,  235;  Bailey 
V.  Trumbull,  3  Conn.  581,  583,  dictum;  Hobinson  v.  Wilmington,  8 
Houst.  (Del.)  409,  32  Atl.  347;  Russell  v.  Hamilton,  3  111.  56  (where 
an  officer  was  the  nominal  party  for  benefit  of  township) ;  Hearn  v. 
Greensburgh,  51  Ind.  119;  Goshen  v.  England,  119  Ind.  368,  5  L.R.A. 
253,  21  N".  l!.  977;  Cramer  v.  Burlington,  42  Iowa,  315,  318;  Cason 
V.  Ottumwa,  102  Iowa,  99,  71  N.  W.  192';  Gibson  v.  Wyandotte,  20 
Kan.  156;  Broadway  P.  Mfg.  Co.  v.  Leavenworth  Terminal  R.  &' 
Bridge  Co.  81  Kan.  616,  ^8  L.R.A.  (N.S.)  156,  106  Par.  1034;  Louisi- 
ana &  A.  R.  Co.  V.  MosCley,  115  La.  757,  5  Ann.  Cas.  920,  40  So.  37 ; 
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Elliott  V.  Wallowa  County,  67  Ore.  236.  Ann.  Cas.  1913A,  117,    100 
Pac.  130;  Hawes  v.  Gustin,  2  Allen,  402;  Eberle  v.  St.  Louis   Public 
Schools,  11  Mo.  247;   Fine  v.  St.  Louis  Public  Schools,  30  Mo.   166, 
173;  Omaha  v.  Cane,  15  Neb.  657,  20  N.  W.  101;  Peck  v.  Essex  County 
Freeholders,  21  N.  J.  L.  656;  Diveny  v.  Elmira,  51  N.  Y.  506;  Wood  v. 
Stoddard,  2  Johns.  194;  N.  Y.  Code  Civ.  Proc.  §  1179;  Oklahoma  City 
V.  Meyers,  4  Okla.  686,  46  Pac.  552;  Guthrie  v.  Shaffer,  7  Okla.  459, 
54  Pac  698;  Ford  v.  Umatilla  County,  16  Or.  313,  16  Pac.  33;  Multno- 
mah  County   V.   Willamette   Towing   Co.   49   Or.  204,    89   Pac.    389; 
Watson  V.  Tripp,  11  R.  I.  98,  23  Am.  Rep.  420.     Contra,  Kemper  v. 
Louisville,  14  Bush,  87;  Kentucky  Wagon  Mfg.  Co.  v.  Ix)uisville,  97 
Ky.  548,  31  S.  W.  130 ;  Jackson  v.  Pool,  91  Tenn.  448,  19  S.  W.  324. 

Contra,  Anderson  v.  Wilmington,  6  Penn.    (Del:)    485,  70  Atl.  204;    Big 
Sandy  R.  Co.  v.  Floyd  County,  125  Ky.  345,  101  $.  W.  354. 

But  the  city  itself  cannot  challenge  a  juror  for  this  cause.     Conklin  v. 
Keokuk,  73  Iowa,  343,  35  N,  W.  444. 

In  the  city  of  New  York,  which  is  coextensive  with  the  county,  the  objec- 
tion is  waived  or  ignored  from  necessity. 

The  fact  the  sheriff  was  a  witness  for  the  people  does  not  sustain  a  chal- 
,    lenge  to  the  array  because  the  regular  panel  was  summoned  by  the 
sheriff.     People  v.   Lowhone,   296   111.   391,   129   N.   E.   781;   C<»itra, 
Liddell  v.  State,  —  Okla.  Crim.  Rep.  — ,  —  A.L.R.  — ,  193  Pac.  52. 

S  General  statutes  in  various  jurisdictions,  as  well  as  special  charter  provi- 
sions, create  numerous  peculiar  exceptions  to  this  rule.  The  new 
Civil  Practice  Act  of  New  York  (§  454)  provides  generally  that  the 
fact  that  the  juror  is  a  resident  of,  or  liable  to  pay  taxes  in,  a  city, 
town,  or  county  which  is  a  party  to  an  action  in  a  court  of  record  or 
not  of  record,  does  not  disqualify. 

Where  one  statute  expressly  provides  that  residents  of  a  county  suing  or 
sued  may  be  jurors,  if  otherwise  competent  and  qualified  according  to 
.  law;  jurojs  cannot  be  challenged  on  this  ground  under  another  istat- 
ute  forbidding  generally  a  person  interested  directly  or  indirectly 
from  sitting.  Watson  v.  De  Witt  County,  19  Tex.  Civ.  App.  150,  46 
•  S.  W.  1061.  See  also  Marshall  v.  McAllister,  18  Tex.  Civ.  App.  159,  43 
S.  W.  1048 ;  Missouri,  K.  &  T.  R.  Co.  v.  Bishop,  —  Tex.  Civ.  App.  •— , 
34  S.  W.  323. 

And  see  dictum  in  Johnson  v.  Wakulla  County,  28  Fla.  720,  9  So.  690. 
See  Rev.  Stat.  1920,  §  2774  (4). 

And  so  by  statute  in  Pennsylvania.  Pa.  Stat.  1920,  §  12,943.  And  this 
statute  also  extends  the  exemption  of  this  disqualification  to  members 
of  city  council,  etc.  And  their  exclusion  on  this  groimd  alone  is  re- 
versible error.     Scranton  v.  Gore,  124  Pa.  595,  17  Atl.  144. 

So,  also,  in  Michigan.  5  How.  Anno.  Stat.  (2  ed.)  §  12,932.  See  Smith  v. 
German  Ins.  Co.  107  Mich.  270,  30  L.R.A.  368,  65  N,  W.  236,  recog- 
nizing the  power  of  the  legislature  to  so  provide. 
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But  the  fact  that  a  statute  removes  this  didqualification  does  not  go  to  the 
extent  of  qualifying  them  to  serve  where  they  are  parties  or  quasi 
parties  to  the  proceeding  to  be  investigated,  and  which  they  induced 
the  corporation  to  institute;  and  their  participation  subjects  them  to 
the  imputation  of  bias  in  favor  of  one  and  prejudice  against  the 
other  party.  Thus,  in  Georgia,  petitioners  for  a  new  road  over  the 
land  of  another  are,  when  objected  to,  incompetent  to  sit  ad  jurors 
on  the  question  of  damages  between  the  county  and  the  landowner. 
Almand  v.  Rockdale  County,  78  6a.  19ft.  And  in  Pennsyhrania  mem- 
bers of  a  city  council  are  properly  rejected  in  an  action  against  the 
city  <m  a  claim  which  has  been  i»'e^ented  to  them  a^d  disalloi^ed. 
Lancaster  County  v.  Lancaster,  170  Pa.  108,  32  AtL  ^07. 

See  also  Wilson  v.  Wapello  County,  129  Jowa,  77,  6  Ann.  Cas.  968,  106 
N.  W.  363. 

d.  Belationship. — ^Relationship  by  consanguinity  or  aflBnity  * 
to  a  party,  or  to  one  who  is  disqualified  by  interest,  direct  or  in- 
direct,* disqualifies. 

At  common  law  this  disqualification  extends  to  those  in  the 
ninth  degree,'  and  no  further.  By  statute  in  some  states  it  ex- 
tends  to  the  sixth  ;*  in  others  to  the  fourth.* 

At  common  law  this  is  ground  of  challenge  for  principal  cause. 

1  Williamson  v.  Mayer  Bros.  117  Ala,  253,  23  So.  3;  Buddee  v.  Spangler, 
12  Colo.  216,  20  Pac.  760;  Stone  v.  Monticello  Constr.  Co.  135  Ky.  659, 
40  L.R.A.(N.S.)  978,  21  Ann.  Cas.  640,  117  S.  W.  369;  Houston  &  1\ 
C.  R.  Co.  V.  Terrell,  69  Tex.  660,  7  S.  W.  670;  Geiger  v.  Payne,  102  Iowa, 
581,  69  N.  W.  664,  71  N.  W.  671 ;  Sims  v.  Jones,  43  S.  C.  91,  20  S.  K. 
906;  Davidson  v.  Wallingford,  —  Tex.  Civ.  App.  — ,  30  S.  W.  286, 
287;  Mahaney  v.  St.  Louis  &  H.  R.  Co.  108  Mo.  191,  18  S.  W.  896. 
Compare  Central  R.  &  Bkg.  Co.  v.  Roberts,  91  Ga,  513,  18  S.  E.  315. 

N.  Y.  Civ.  Prac.  Act  1920,  §  455. 

The  affinity  must  be  one  subsisting  at  the  time.  If,  upon  a  death  in  the 
line,  issue  do  not  survive,  the  affinity  is  severed.  Cain  v.  Ingham/ 7 
Cow.  478,  and  note.  After  which  it  is  only  a  circumstance  to  be  con- 
sidered on  the  question  of  actual  bias  as  a  ground  of  challenge  to  the 
ifavor. 

Relationship  to  a  plaintiff  in  a  former  action,  whose  judgment,  which  has 
been  paid  in  full,  is  the  basis  of  the  present  action,  and  who  appears 
in  the  present  action  as  a  witness  only,  does  not  disqualify.  Faitii 
Y.  Atlanta,  78  6a.  779,  4  S.  E.  3. 

(Thus,  relationship  to  counsel  or  attorney,  whose  fees  depend  on  •  re- 
covery, disqualifies  equally  as  relationship  to  a  party.  Melson  v. 
Dicksdn,  63  Qa.  682,  36  Am.  Rep.  128.    But  see  Fait  &  S.  Co.  v.  Truz- 
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ton,  1  Ponn.  (Del.)  24,  39  Atl.  457,  accepting  as  juror  a  nephew  of  0119. 
of  the  cdutisel. 

S,o,  of  relationship  of  a  juror  as  son  of  a  stockholder  in  9,  corpors^tion 
party.     Georgia  B.  Co.  y.  Hart,  60  Ga.  550.. 

So,  ,it  seems,  of  relationphip  to  an . inhabitant  of  a  eity.oir  town,  whwdi  is 
a  party.  Day  v. '  Savage,  Hqbart,  85  Am.  <ed.  2J2;  BpiU^y  v.  Trum- 
l^jull,  31  Conji..5$l,,  583,  .<?ic^a.  .  .  .;     \  .     ^, 

8  3.B1.  Cpm.  363.    RecogniKed  it*  Wirebach  v.  Firrit  Nat.Banki  97'  Pa.  543, 
.     ^52,  aocl  in  Cain  {7.  Ingham,  7  Cow.  478.    Coke  speaki^  of  relationship 
'   without  limit  .^s,i  to  .degree.      •  •     .    .  .   . 

InSoittli-GaitoHna,  where  there  is  no  statute  fixing  the  degree  wJthin  such 

a  juror  is  disqualified,  thfe  question  whether'  the  rel^tibriship  f^  fiuch 

.as*  would  be. likely  to  riender  the  juror  not  indifferent  ia  left  t6  the 

trial  judge  to  determine.     Sims  v.  Jones,  43  S.  C.  91,.20S."E.  905, 

and  cases  cited. 

The  competency  as  juror  of  emplqyee  pr  relative  ^of  eipployee  >of.  pi^rty  or 

jierson  ihtere'sfed  iii  an  action  is  discus&ed  in  note  40  L.R. A.  ( N.S. ) 

...9B2.:  •    •■;    ■'    '•  '"'■'   •'>••.-;■■'-••'••      •'  •  ;*    ''"  '■\'     »      • 

4  See  Tegarden  v.  Phillips,  —  Ind.  App.  — ,  39  N.  E.  212.  ' ' ' 

Th^  Maine  statute?  prbvldes,  however,  that  the 'parties  may,  by  written  con- 
.setity  waive  the  objection.    But  allowing  a  juroif  ^O' disqualified  to  sit 
is  ground  for  new  trial,  though- <neither  p^rtie?,  rior  .t];wi  juror  knew  of- 
the  relationship  until  after  verdict.    Jewell  v.  Jewell,  84  Me,  304,  18 
l..Tt.A.  473,  24  Atl.  858. 

The  degree  is  ascertained  by .  ascending  from  the  juror  to  thQ  common, 
ancestor,  and  descending  to  the  party,  ..counting  a  degree  for  .^ach  per- 
son in  both  lines,  including  the  juror  ^nd  party  .and-  ei^liiding  the 
common  ancestor.  K.  Y.  Code, Civ.  Proc.  §  46.>  .  Generi^lly,  hqwever,  in 
ttis  coiintrv  th^  mode  of  computation  adopted  is  that  of  the  qivil  law, 
beginningj  with  the  juror  and  ascending  to  the, commou. ancestor,  and 
then  descending  to  the  party,  recognizing  a. degree  for  each, person  in 
both  ascending  and  descending  lines.,  Kahn  v. .  R^dy,  ^  Ohio  C»  C. 
'345,  4  Ohio  C.  D.  284.     And  see  statutes  of  variqus  states. .     ,    ;    , 

6  Mo.  Rev.  Stat.  1919,  §  6632;  Price  v.  Patrons'  &  Farmers'  Home  Protec- 
1^  tion  Co.  77  Mo.  App.  238-,  Ohio  Gen.  Code   (Batdwin,  1921)   §  11,4ft. 
See  Rkhn  r.  Reedjr,  8  Ohi6  C.  C.  345,  4  Ohio  C.  D.  284.   ''•''■ 

e.  Business  rtlationsMpj  ohligation  io  party.-— -The  existence 

of  a  business  relationship  between  a  juror,  and  a  party,  as,  ;£pr.: 

instance,  that  of  master  and  servant  ^,  or  landlord,  and  tex^aat  ^  or 

'  '    ' ' '     ft  •         '    ' ''         •        '     • 

p^rtAers,  -T-i§  gufficient. to, disqualify  the  juror  wiftfaout  evidence 

of  bias.  '  .       .• 

And  a  juTof  is  properly,  excluded  upon  challenge  where  life" 
Btdtes'thal;  h^  might  be  influenced  b^^  the  fact  that  he  was  under 
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obligafiidii  to  0119  of  .the  parties  for  favors  fexteniiea  in  the' past 
and  expected  to  be  extended  in  the  future.* 

But.  the,  mere  fact  thfttsa  roan  is  ind^^teci  to  ^no^^x  is  jx^ti 
catise  for  ehallenge  to  exclude  the  debtor)  from -sitting  -as  a^juror 
in  a  case  wherein  the  creditor  is  a  partyl'    '  '  •     ;    ■   / 

Attd  being-  a  gU^st  ih'an'  inii  for 'piay  is  libt  feiaiise  foi*  pHncipal' 
challenge,  because  riot  a  case  wH^re  one  migKt  be  subject  to 
control,  thp  ability  pf, one  party  to  control  the  other  b^in^  ^Ijlq 
ba;§is  of  the  disqualification.^  .  .,     .     , 

1  Hubbard  v.  Rutledge,  57  Miss.  7;  Central, R.  Cq.  v.  Mitchell,  63  Qfi.JL73; 
Louisville,  N.'O.  &  T,  R,  Co.  v.  Mask,  64  Miss.  738,  2  So.,  360;.  Louis- 
ville &  N.  R.  Co.  V.  Cook,  168  Ala.  592,  53  So.'  190;  Atlantic'  Coast 
Line  R,  Co.  v.  Bunn,  2  Ga.  App.  305,  5$  S,  E.  538;  Pearce  v.  Quincy 
'  Min.'Co.  i49  Mich.  112,  112  N.  W.  739,  12  Ainn.  fcas.'  304;  Btevins  v.'' 
Erwin  Cotton  Mills,  150' N.  C.  493,  64  S.  ;E:  428.  ' 

The  mere  fact  that  the  propose<I  jiiror  in  a  suit  against  a  street-railway 
company  is  in  the  employ  of  another  street-railway  company,  is  in- 
wiflaQient    KfAler  V.  West  Side  \R.  Co;  9*  WiAy33,  74  N.  W;  SSk.   .\ 

N./y,:Cliv.r^r*o^  Act  1»0O; 'S  462/.  !•  !  .,    i  .  .-.  '   •  -.,/  ,    1-   .^•■.i.-.M" 

If- aot'  maidet  s./fit«|tutory  ground'  of-  disquaHificaitioQ,  the  chalienge  iEtiodt' 
dre»^d^i;9,th^  discrption  9^  the,  trial  judge.    Qaive^top,  H.  if.§..j^^  ^, 
Co.  V.  Thornsfaerry,  —  Tex.  — ,  17  S.  W.  521.     But  the  relationship, 
must  be  conclusively  shown  as  a  fact.     Copipersmith  v. ,  Mound  City' 
^"k  Co. -n'' Mo. 'App.''3f57.   -"■  •■•'■■    '    ■  "=    :    '•''"■    '•*''* 

The  competency  as  juror  of  employee  or  i<*ifttive  of  iemployee' ofpiiyfjr 'oi*' 
•r  p<)i¥^  i^t^re»te4  in  ai^  aetioh  is.  digcwsaed  in  nafe  4(^.L<RiA4N.S.) 


?32. 


!j.  '. 


f  : 


'■'    '    ! 


«  People  V.  ^9di,ne,  1  Denio,  2^1 ;.  Sherman  v.  Sovther^  P,  Co,  33.Nffvi  ,385,. 
lllPacUie,  115  Pac.  909,  Ann.  Cas.  'l914A,  287;  Pipher  v.  'todge, 
16  Serg.  &  R.  214;  Hathaway  v.  Helmer,  25' Barb.  29.    And  the  aboli-" 
taon'of  disttesi  fdr  rent' has  not  changed' the  rul^.  »  Ibid.    :       •' 

But  tihe  facttthat  a  juror  -was  a  tenant  of  a  party  under  a  lefcfte '  which ' 
xeqi^iared  hirmito  disliver  a^  rent  a  certain  share  of  the  carops  after  her/ 
vest,  whiph  had  been  delivered  for  tha^  year,  doe?  not  naake  Jiim  ei^ther, 
a  partner  nor  agent  of  the  party,  under  Cal.  Code  Civ.  Proc.  §692. 
'    Arnold  v:  Producers'  J'ruit  Co.  141  Cal.  738,  75  Pac!  3^6.'       '     '  " 

And  the  relation  of  landlord  arid  tenant  between  d  Jiiror  and  the,  boiids- 
man  for  the  ^rbsecutiou  bf  the  suit  is  not  a' diA€[uaMRcatfonll)f  sfilcfh* 
juror.     Brown  v.  Wheeler,  18  Conn.  199. 
sstunnnv.  Hmnmel,  99  Iowa,  47-8.  '  '        ••        '  * 

4Xfenvey  S;  I*.  A«$».  R.  Oo.  v.  DHscoll,  12  Colo.  626,  t\  Piac'  70d.     '     " 
»  Thompson  v.  Douglass,  35  W.  Va,  337,  13  S.  E.  1016.  ^ 

^Cummings  t.  Gann,  52  Pa.  484. 
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On  general  principles  one  subject  to  the  control  of  a  person 
interested  should  be  deemed  equally  disqualified^. 

iAb,  an  employee  of  bondsmen  on  an  instrument  given  by  a  party  to  se- 
cure bim  in  possession  of  tbe  property  originaUy  la  controverefy.  Hill 
V.  Corcoran,  15  Colo.  270,  25  Pac.  171.  - 

B^t  tbe  relation  of  landlord  and  tenant  between,  a  juror  and  the  bonds- 
man for  tbe  prosecution  of  tbe  suit  bas  been  held  not  a  disqualification, 
foown  V.  Wheeler,  18  Conn.  199. 

And  tbe  fact  tbat  a  juror  is  an  employee  of  a  defendant  in  another  suit 
brought  by  plaintiff  in  tbe  same  court  on  the  same  issuie,  and  set  for 
trial  the  same  day,  of  itftelf  sufficient  to  raise  a  disqualifying  presump-, 
tion  of  bias,  though  it  will  support  a  challenge  fo^  favor,  requiring 
inquiry  into  the  question  of  bias.  Calhoun  ,v.  Hannan,  87  Ala.  277,  6 
So.  291. 

So,  an  employee  of  a  stockholder  of  a  corporation  is  not,  for  that  reason, 
disqualified  in  an  action  in  which  the  corporation  is  interested.  6an- 
souver  v.  Glenlyon  Dye  Works,  28  R.  I.  539,  68  Atl.  546. 

/.  Acquairdance ;  membership  in  cJtAi^  etc. — 

Intimate  acquaintance  ^  with  a  party  or  fellow  service  in  employ- 
ment *  does  not  disqualify,  but  is  a  circumstance  to  be  considered 
ok  the  question  of  bias.  At  common  law  this  is  ground  of  chal- 
lenge  to  the  favor  only. 

Membership  in  a  religious  denomination  which  is  a  party  does 
not  necessarily  disqualify  one.* 

And  the  fact  that  a  juror  is  a  fellow  member  with  a  party  in 
a  secret  society — as,  for  instance,  the  Masons — is  only  grouna 
for  challenge  to  the  favor;  that  is,  it  raises  only  a'questioii  of 
actual  bias  in  the  particular  case.* 

So,  a  juror  cannot  be  excluded  because  he  and  one  of  the  par- 
ties, are  Odd  Fellows,  they  not  being  members  of  the  same  lodge.* 
And  even  in  an  action  against  one  lodge  of  Odd  Fellows  a 
member  of  another  lodge  is  not  disqualified  to  sit  as  juror.* 

But  in  an  action  against  a  fraternal,  society  on  a  bene^t  cer- 
tificate members  of  the  society,  whose  assessments  would  be  af- 
fected by  the  result  of  the  action,  are  disqualified.^ 

1  Moore  v.  Cass,  10  Kan.  288.     But  see  dictum  and  authorities  cited  in 
Pearcy  v.  Michigan  Mut.  L.  Ins.  Qq.  HI  Ind.  69,  130  Am.  Bep.  Q73,  12 : 
N.  E.  98. 
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But  a  proposed  juror  who  testifies  that  his  acquaintance  with  a  party  will 
intluetice  his  Yerdict  is  properly  excused*  Omaha  Street  Ik;  Oo:  \i 
Craig,  39  Neb,  601,  68  N.  W.  309. 

So,  also,  that  the  juror  is  acquainted  with  a.  party's  attoruerjr,  a,nd  had 
employed  him  professionally  at  somQ  time,  will  not  support  a  chal- 
lenge for  cause.  Fairbanks  v.  Irwin,  15  Colo.  366,  25  Pac.  701;  Scott 
V.  Rues,  26  Misc.  834,  66  N.  Y.  Supp.  1057.  Nor  will  the  fact  that  the 
juror  has  his  office  in  the  same. rooms  with  the  attorney,  where  no 
other  connection  between  them  is  shown  to  exist.  State  ex  rel.  Rich- 
ards V.  Taylor,  5  Ind.  App.  29,  31  N.  E.  543.  But  in  Fealy  v.  Bull,  11 
App.  Div.  468,  42  N.  Y.  Supp.  569,  a  new  trial  was  awarded  because 
a  juror  had  fateely  stated  on  voir  dire  that  he  had  never  had  business 
relations  with  counsel  for  the  other  party,  when  in  fact  he  then  was 
party  to  a  pending  suit,  and  was  represented  by  that  counsel. 

« People  V.  Bodine,  1  Denio,  281,  306. 

sSearle  y.  Roman  Catholic  Bishop,  203  Mass,  493,  25  L,R.A.(N.S.)  992,  89 
N.  £.  809,  17  Ann.  Cas.  340;  Barton  v.  Erickson,  14  Neb.  164,  15 
N.  W.  206;  Smith  v.  Sisters  of  Gopd  Shepherd,  27  Ky.  L.  Rep.  1107, 
87  S.  W.  1083. 

But  in  United  States  v.  Miles,  2  Utah,  19,  ->—  a  proBecutioH  iigainat  a  Mor- 
mon for  polygamy ,*^a  Mormon  was  held  incompetent,  it  appearing 
that  he  t>elieved  as  part  of  his  faith  that  polygamy  is  divinely,  ap- 
pointed, and  is  thus  above  the  laws  of  man. 

And  in  Cleage  v.  Hyden,  6  Heisk.  73,— an  action  between  the  laruiE^tees  of 
two  religious  denominations  involving  the  right  of  possessign  of 
property, — the  members  of  each  denomination  were  held  incompetent 
to  act  as  jurors,  because  of  their  interest  in  the  property. 

•  Purple  V.  Hdrton,  13  Wend.  9,  27  Am.  Dec.  167. 

•  Reed  v.  Peacock,  123  Mich.  244,  49  Ij.R.A.  423,  81  Am.  St.  Rep.  194,  82 

N.  W.  53. 

•  Delaware  Lodge  v.  AUmon,  1  Penn,  (Del.)  160,  39  Atl.  1098.    But,  if  he 

is  a  member  of  the  lodge  which  is  interested  in  the  suit,  he  is  dis- 
qualified.   Ibid. 

7  Edmonds  v.  Modern  Woodmen,  126  Mo.  App.  214,  102  S.  W.  601, 

I 

g.  Formation  and  expression  of  opinion.  (1)  In  general. — 
An  opinion  upon  the  merits  of  the  cage,  previously  formed  or:  ex- 
pressed, disqualifies,  if  it  is  positive  and  not  merely  hypo- 
thetical, and  would  require  evidence  to  remove:  At  common 
law  this  is  ground  of  challenge  for  principal  cause.* 

An  opinion  does  not  disqualify  if  the  juror  testifies  that  he 
believes  he  can  render  an  impartial  verdict  according  to  the 
evidence,  and  that  his  previously  fonned  opinion  or  impression 
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•  *  • 

will  not  bias  or  influence  his  verdict,  and  the  court  is  satisfied 
that  he  does  not  entertain  such  a  present  opinion  or  impression 
as  will  influence  his  verdict.* 

If  his  testimony  is  not  clear  to  this  effect  he  should  be  ex- 
cluded.* 

1  Smith  V.  Eames,  4  III.  76,  36  Am.  Dec.  515  and  notej  Chicago,  B.  &  Q. 
.    R.  Co.  V.  Perkins,  125  111.  127,  17  N.  E.  1;  Asbury  Life^  Ins.  Co.  v. 
Warren,  66  Me.  523,  22  Am.  Rep.  590;  Spangler  v.  Kite,  47  Mo.  App. 
230;  Doherty  v.  Lord,  8  Misc.  227,  28  N.  Y.  Supp.  720;  Long  Mfg. 
Co.  V.  Gray,  13  Tex.  Civ.  App.  172,  35  S.  W.  32.     See  Greenfield  v. 
People,  6  Abb,  N.  C.   1,  and  note.     And  in  Lewke  v.  Dry  Dock,   E. 
B.  &  B.  R.  Co.  46  Hun,  283,  a  juror  who  testifies  that  he  would  credit 
the  opinion  of  a  certain  doctor  as  an  expert  witness  more  than  that 
of  any  other  who  might  testify,  if  they  should  differ  in  opinion,  was 
held   disqualified,  though  he   testified   on   cross-examination   that   he 
would  try  to  act  according  to  his  conscience,  was  capal^le  of  doing  so, 
and  thought  he  could  consider  the  testimony  of  other  doctors.     But 
■  to  render  disqualification  of  a  juror  lor  this  reason  ground,  for  new 
:  trial  it  must  appear  of  reeord  that  he  was  examined  on  that  point. 
:  Light  V*  Chicago,  M.  &  St.  P.  R.  Co.  93  Iowa,  S3,  61  S.  W.  380. 

So,  of  an  opinion  formed  from  service  as  juror  on  former  trial.    Scott  v. 

•  McDonald,  83  Ga.  28,  9  S.  E:  770.     But  see  Central  R.  &  Bkg.  Co.  v. 
Ogletree,  97  Ga.  325,  22  S.  E.  953.    Or  from  service  as  jurors  in  other 

•  '   cases  tried  at  that  term  and  involving  the  same  issues.    Missouri  P. 

R.  Co.  v..  Smith,  60  Ark.  221,  5  Inters.  Com.  Rep.  348^  29  S.  W.  752. 
Jurors  who  had  heard  the  same .  testimony  in  another .  case,  and  had  . 
formed  an  opinion,  were  held  disqualified  in  Barnett  v.  St.  Francis 
Levee  Dist.  125  Mo.  App.  61,  102  S.  W.  583.  And  concealment  of  the 
fact  of  such  previous  service,  and  denial  on  voir  dire  of  any  opinion 
formed  or  expressed,  is  ground  for  new  trial  if  the  fact  of  his  previous 
service  was  not  learned  by  the  defeated  party  or  his  counsel  until 
after  verdict.  Johnson  v.  Tyler,  1  Ind.  App.  387,  27  N.  E.  643.  But 
see  Buck  v.  Hughes,  127  Ind.  46,  26  N.  E.  658. 

But  a  "slight  opinion"  formed  by  one  juror  who  has  forgotten  even  the 
statement  made  to  him,  and  a  conditional  opinion  by  another,  which 
did  not  concern  the  merits  of  the  case,  are  not  unqualified  opinions 
which  will  disqualify,  under  the  Colorado  statute.  Collins  v  Burns, 
16  Colo.  7,  26  PaC.  145.  Nor  will  Yague  and  indefinite  or  merely  floftt^ 
ing  impressions  based  on  newspaper  report,  or  heard  at  about  ih& 
time  of  the  transaction.    State  v.  Carey,  15  Wash.  549,  46  Pac.  1050. 

And  that  a  juror  had,  before  trial,  expressed  a  doubt  as  to  the  wisdom 
or  expediency  of  the  law  under  which  the  case  was  brought  will  not 
render  him  incompetent,  if  it  is  shown  that  he  will  b6  governed  by 
tlie  law  of  the  case  as  laid  down  by  the  court.  Judd  t.  Clarenioat,  €6 
N.  H.  418,  23  Atl.  427. 
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•  People  ▼.  Casey,  96  N.  Y.  115,  reversing  31  Hun.  158. 

This  is  the  modern  rule  stinctioned  by  the  decisions  in  civil  cases  and  es- 
tablished in  New  York,  even  in*criminal  cases,  by  statute,  and  in  sub- 
stance applied  in  other  states,  though  not  fully  recognized  in  alL  The 
principles  involved  are  most  frequently  discussed  in  criminal  cases* 

To  the  same  effect  are: 

Union  Gold-Min  Co.  v.  Kooky  Mountain  Nat.  Bank,  96  U.  S.  640,  24  L.  ed. 
648;  Coghill  v.  Kennedy,  119  Ala.  641,  24  So.  459;  Union  Gold-Min. 
Co.  V.  Rocky  Mountain  Nat.  Bank,  2  Colo.  565,  567;  Denver,  St.  P.  & 
P.  R.  Co.  V.  Moynahan,  8  Colo.  56,  5  Pac.  811;  Lycoming  F.  Ins.  Co.  v. 
Ward,  90  111.  545;  Smith  v.  Eames,  4  111.  76,  36  Am.  Dec.  515;  Chicago, 
B.  &  Q.  R.  Co.  V.  Perkins,  125  111.  127,  17  N.  E.  1;  Scranton,  v.  Stewart, 
52  Ind.  68;  Rice  v.  Rice,  104  Mich.  371,  62  N.  W.  833;  Will  v.  Men- 
don,  108  Mich.  251,  66  N.  W.  58;  Montgomery  v.  Wabash,  St.  L.  &  P. 
R.  Co.  90  Mo.  446,  2  S.  W.  409;  Rogers  v.  Rogers,  14  Wend.  132; 
Freeman  v.  People,  4  Denio,  9;  Lowenberg  v.  People,  5  Park,  Crim.. 
Rep.  414;  Sanchez  v.  People,  22  N.  Y.  147;  Kumli  v.  Southern  P.  R. 
Co.  21  Or.  506,  28  Pac.  637;  Sims  v.  Jones,  43  S.  C.  91,  20  S.  E.  905; 
Haugen  v.  Chicago,  M.  &  St.  P.  R.  Co.  3  S.  D.  394,  53  N.  W.  769;  Long 
Mfg.  Co.  V.  Gray,  13  Tex.  Civ.  App.  172,  35  S.  W.  32;  Conway  v.  Clin- 
ton, 1  Utah,  215;  Hopt  v.  Utah,  120  U.  S.  430,  30  L.  ed.  708,  7  Sup. 
Ct.  Rep.  614;  Jackson  v.  Com.  23  Gratt*  919;  Higgins  v.  Minaghan, 
78  Wis.  602,  11  L.R.A.  138,  23  Am.  St.  Rep.  428,  47  N.  W.  941.  But 
it  is  discretionary  with  the  court,  under  such  circumstances,  to  accept 
the  juror.  Young  v.  Johnson,  123  N.  Y.  226,  25  N.  E.  363;  Sprague 
V.  Atlee,  81  Iowa,  1,  46  N.  W.  756. 

«Long  Mfg.  Co.  V.  Gray,  13  Tex.  Civ.  App.  172,  35  S.  W.  32. 

(2)  Opinion  as  to  incidental  question, — An  abstract  opinion 
as  to  a  que6i;ion  incidentally  involved  ^  does  not  disqualify,  un- 
less found  to  be  such  as  to  be  likely  to  influence  the  verdict.* 

1  For  instance,  in  a  life  insurance  case,  the  question  whether-  suicide  is 
evidence  of  insanity.  Compare  Hagadom  v.  Connecticut  Mut.  L.  lac. 
Co.  22  Hun,  249,  and  Boileau  v.  Life  Ins.  Co.  9  Phila.  218.  Or  in.  an 
action  for  wilfully,  fraudulently,  and  corruptly  refusjing.  a  vote,^  an. 
opinion  as  to  the  duty  to  receive  a  vote.  Elbin  v.  Wilson,  33  Md.  136, 
143. 

«0ew  V.  McDivitt,  31  Ohio  St.  139,  142;  Hughes  v.  Cairo,  92  III.  339; 
Davis  V.  Walker,  60  HI.  452. 

Ji.  Conversations  with  party. — ^A  juror  with  whom  a  party 
has  conversed  as  to  the  merits  of  the  case  is  disqualified.^ 

1  United  States  Rolling  Stock  Co.  v.  Weir,  96  Ala.  396,  11  So.  436. 
Abbott,  Civ.  Jur.  T.— 7. 
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But  not  80  of  a  private  conversatioii  during  trial  having  no  reference  to 
the  case.    Kelley  v.  Downing,  69  Vt.  266,  37-Atl.  968. 

i.  Prejudice  agadnst  or  in  favor  of  business  or  caiUng. — ^Pr^ 
judice  against  the  business  or  calling  in  c5onne6tion  with  which 
the  cause  of  action  arises  disqualifies,  if  found  to  be  such  as  to 
be  likely  to  influence  the  verdict;  ^  otherwise  not.^  It  has  been 
held  that  strong  sympathy  for  laboring  men  generally  is  a  suffi- 
cient ground  for  challenge  for  cause  in  a  suit  in  which  a  laboring 
man  is  one  of  the  parties,  although  the  juror  swears  that  he 
will  decide  the  case  solely  on  the  evidence.*  But  this  it  seems  is 
not  the  rtile  in  such  cases.* 

At  common  law  this  is  ground  of  challenge  to  the  favor  only. 

1  United  States  v.  Bprger,  7  Fed.  193  (criminal  case) ;  LonAardi  ▼.  Cali- 
fornia Street  Cable  R.  Co.  124  Cal.  311,  67  Pac.  66;  Winnesheik  Ins. 
Co.  V.  Sehueller,  60  111.  465 ;  Robinson  v.  Randall;  82  111.  521 ;  Albrecht 
V.  Walker,  73  111.  69 ;  Fletcher  v.  Crist,  139  Ind.  121,  38  !N.  E.  472 ; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Chance,  67  Kan.  40,  45  Pac.  60;  Brock- 
way  V.  Patterson,  72  Mich.  122,  1  L.R.A.  708,  40  N.  W  192;  Theisen  v. 
Johns,  72  Mich.  286,  40  N.  .W.  727;  Marande  v.  Texas  &  P.  R.  Co.  59 
C.  C.  A.  567,  124  Fed.  42.  ' 

•  Maretzek  v.  Cauldwell,  5  Robt.  660,  2  Abb.  Pr.  N.  S.  407;  Missouri  P.  R. 
Co.  V.  Brown,  5  Kan.  App.  880,  47  Pac.  563 ;  Simmons  v.  McConnell,  86 
Va.  494,  10  S.  E.  838;  Owen  v.  Kamer,  16  Ky.  L.  Rep.  70^,  29  S.  W. 
437;  Fortune  v.  Trainor,  47  N.  Y.  S.  R.  58,  19  N.  Y.  Supp.  6^8;  DePuy 
V.  Quinn,  61  Hun,  237,  16  N.  Y.  Supp.  708;  Van  Skike  v.  Potter,  53 
Neb.  28,  73  N.  W.  295. 

A  prejudice  against  the  liquor  business  is  not  sufficient  to  disqualify  a 
prospective  juror  in  an  action  under  the  civil  damage  act,  if  he  has  no 
prejudice  against  the  person  engaged  in  the  business.     Carpenter  v. 
.     Hyman,  67  W.  Va,  4,  66  §,  E.  1078,  20  Ann.  Cas.  1310. 

8  MetaUic  Gold  Min.  Co.  v.  Watson,  51  Colo.  278,  Ann.  Cas.  1913A,  1276, 
.U7  Pac.  609, 

*Note  Ann.  Cas.  1913A,  1279. 

;.  LUigaiioiy, — Litigation  between  a  party  and  a  juror  dis- 
qualifies absolutely,  if  an'  action  implying  ill-will,  maliee,  or 
revenge, — such  as  assault,  slander,  etc., — is  pending;  otherwise 
it  doe&  not  disqualify,  unless  found  to  be  likely  to  influence  the 
verdict.^ 

At  common  law  the  former  is  ground  for  challenge  for  prin- 
cipal cause;  the  latter,  for  challenge  to  the  favor  only. 

">ople  V.  Bodine,  1  Denio,  281,  306. 
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Having  a  cause  ot  action  against  the  diefendant  upon  the  same  state  of 
facts  is  enough  to  difsqualify.  Davis  v.  Allen,  11  Pick,  466,  22  Am. 
Dec.  386;  Little  Rock  &  Ft,  S,  R.  Co.  v.  Wjells,  61  Ark.  354,  30  L.R.A. 
560,  33  8.  W.  208;  Stennett  v.  Bessemer,  154  Ala.  637,  45  So.  890. 
''There  is  abundant  latitude  for  selection;  none  should  sit  who  are 
not  entirely  impartial."     (Shaw,  Ch.  J.,  in  Bavis  v.  Allen,  supra.) 

6.  Sufficiency  of  challenge ;  time. 

A  challenge  for  cause,  whether  principal  ar  to  the  favor,  or 
for  actual  or  implied  bias,  must  specify  the  ground  on  which,  if 
at  all,  it  can  be  sustained,^-simply  challenging  '^f  or  cause"  be- 
ing insufficient.^ 

Either  party  may  be  allowed  to  challenge  a  juror  for  cause  at 
any  time  before  he  has  been  sworn  as  a  juror.'  But  a  challenge 
after  trial  or  after  verdict  is  too  late.* 

1  Southern  P.  Co.  ▼.  Rauh,  1  C.  C.  A.  416,  7  U.  S.  App.  84,  49  Fed.  696; 

Hopt  V.  Utah,  ViO  U.  S.  430,  30  L.  ed.  708,  7  Sup.  Ct.  Rep,  614; 
Bonney  V.  Cocke,  61  Iowa,  303,  16  K.  W.  139;  Davis  v.  Anchor  Mut. 
F.  Ins.  Co.  96  Iowa,  70,  64  N.  W.  687;  Haggard  v.  Petterson,  107 
Iowa,  417,  78  N.  W.  53. 

2  Edelen  v.  Gough,  8  Gill,  87,  89 ;  Scripps  v.  Reilly,  38  Mich.  10.    In  the 

latter  case,  Marston,  J.,  says:  "Whether  counsel  for  the  different  par- 
ties have  exhausted  their  peremptory  challenges,  and  announced  them- 
selves satisfied  with  the  jury,  or  not,  they  have  ui^doubtedly  the  right, 
certainly  up  to  the  time  when  the  jury  is  sworn,  to  make  further  chal- 
lenge for  cause.  It  is  the  aim  and  policy  of  tlie  law  to  have  a  fair 
and  impartial  jury,  and  to  this  end  it  would  be  the  clear  duty  of  the  ^ 
court  up  to  the  last  minute  to  permit  counsel  to  fturtther  examine  thb 
jurors."  People  v.  Damon,  .13  Wend.  351,  lays  4own  the  broader, 
but  very  just,  rule  that  the  court  may  allow  necessary  challenges  to 
secure  an  impartial  jury,  at  any  time  before  testimony  has  been  taken.^ 
And  this  rule  was  followed  in  People  v.  Carpenter,  102  N.  Y.  238,  6 
N.  £.  584.  And  see  People  v.  Owens,  123  Cal.  482,  56  Pac.  251.  But 
a  challenge  must  be  made  before  the  jury  is  impaneled.  See  Baxter 
v.  Wilson,  95  N.  C.  137. 

'Johns  V.  Hodges,  60  Ind.  215,  45  Am.  Rep.  722;  Wassum  v.  Feeney,  121 
Mass.  93,  23  Am.  Rep.  258;  Shotwell  v.  Hamblin,  23  Miss.  156,  55 
Atii.  Dec.  83;  Jordan  v.  Meredith,  3  Yeates  (Pa.)  318,  2  Am.  Dec. 
373;  Sihsheittier  v.  Edward  Weil  Co.  —  Tex.  Civ.  App.  — ,  129  S.  W. 
187. 

The  time  and  manner  of  making  the  objection  is  discussed  in  subd.  vii.  of 
the  note  68  L.R.A.  871,  relating  to  the  competency  of  jurors  who  have 
served  in  the  same  or  a  similar  cause* 


100  CIVIL    TBiAX    BmBF. 

'Unknown  disqualification  of  juror  existing  at  time  of  his  .  selection  us 
ground  for  new  trial  is  discussed  in  note  50  L.R.A.(N.S.)  933.  An  to 
the  waiver  of  property  q>ialiiication  of  juror,  see  note  39  LbR.A,  (N.S.) 
967.  ...  ...     . 

7.  Trial,  evidence,  and  decision. 

A  challenge,  whether  for  principal  cause  or  to  the  favor,  is 
now  triable  only  by  the  ju^ge.^ 

At  common  law  it  may  be  tried  by  the  judge,  if  no  objection  be 
made ;  *  but  if  the  judge  or  a  party  object,  a  question  of  fact 
raised  by  either  kind  of  challenge  is  to  be  tried  by  triers. 

On  a  question  of  actual  bias  even  slight  evidence  is  admis- 
sible.' The  object  of  inquiry  is  the  state  of  mind  of  the  pro- 
posed juror ;  and  that  state  must  be  such,  in  order  to  make  him 
competent,  as  will  lead  to  the  inference  that  he  will  act  with  en- 
tire impartiality.* 

I  This  is  now  the  common  practice  and  prescribed  in  N.  Y.  Civ.  Prac.  Act 
§  450.  But  the  distinct  and  wholly  different  nature  of  the  two 
grounds  of  challenge  still  exists  in  New .  York,  notwithstanding  this 
statute.  Butler  v.  Glens  Falls,  S.  H.  &  Ft.  E.  Street  R.  Co.  121  N.  Y. 
112,  24  N.  E.  187. 

So,  also,  by  statute  in  most  states.  See  McCarthy  v.  Cass  Ave.  &  F.  G. 
R.  Co.  92  Mo.  536,  4  S.  W.  516;  Haugen  v.  Chicago,  M.  &  St.  P.  R.  Co. 
3  S.  D.  394,  53  N.  W,  769.  And  see  statutes  of  various  other  states. 
16  R.  C.  L.  p.  279i,  §  96. 

« People  V.  Mather,  4  Wend.  229,  21  Am.  Dec.  122. 

3  People  v.  Bodine,  1  Denio,  281,  307. 

4 May  V.  Elam,  27  Iowa,  365   (DiUon,  J.). 

8.  Exception  to  overruling  of  challenge. 

An  exception  lies  to  the  erroneous  overruling  of  an  objection 
or  challenge,^  but  it  may  be  unavailing  if  the  party  does  not 
finally  exhaust  his  peremptory  challenges ;  *  or  unless  the  court 
so  erroneously  exercised  its  discretion  as  to  deprive  the  complain- 
ing party  of  trial  by  a  fair  and  impartial  jury,*  Some  courts, 
however,  hold  the  trial  judge's  decision  on  a  challenge  for  actual 
bias  final,  and  not  reviewable.* 

1  In  Silcox  V.  Lang,  78  Cal.  118,  20  Pac.  297,  it  was  held  that  a  ruling  on 
a  challenge  for  cause,  if  erroneous,  is  an  error  of  law  which  must  bo 
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presented  for  review  by  bill  of  exeeptions;  and  not  A  mere  irregularity 
which  can  be  presented  by  affidavits, 

>Kobinson  v.  Randall,  82  111.  521  (Dickey,  J.,  difiaented,  being  of  opinion 
that  not  exhausting  the  peremptory  challenges  aid  not  render  the 
error  harmless) ;  Siillings  v  Shakespeare,  46  MicK;^08,  41  Am.  Hep* 
166,  9  N.  W.  451;  Whitaker  v.  Carter,  20  N.  C.  (4.-Ired.)  461,  8.  P. 
Burt  V.  Panjaud,  99  U.  S.  180„  25  L.  ed.  451:  Eck^rt  v.,.  St.  Louis 
Transfer  Co.  2  Mo.  App.  36,  and  Conway  v.  Clinton,  I  Utah,  215, 
where,  however,  the  objectionable  jurors  had  been  excludedr^by  other 
challenges.  ,/,   ^ 

To  similar  effect  are:  Prewitt  v.  Lambert,  19  Colo.  7,  34  Pac.  684; . Unicjn 
P.  R.  Co.  V.  Tracy,  19  Colo.  331,  35  Pac.  537;  Haggai-d  v.  Pettersan^ 
107  Iowa,  417,  78  N.  W.  53:  Stato  v.  Simmons,  38  La.  Ann.  41;  David^ 
son  V.  Bordeaux,  15  Mont.  246,  38  Pac.  1075;  Smith  v.  Meyers,  52 
Neb.  70,  71  N.  W.  1006;  Brumlback  v.  German  Nat.  Bank,  46  Neb. 
540,  65  N.  W.  198;  Savage  v.  Third  Ave.  R.  Co.  25  Misc.  426,  54  N.  Y. 
Supp.  932 ;  State  v.  Hartley,  22  Nev.  342,  28  L.R. A.  33,  40  Pac.  372 ; 
State  V.  Freeman,  100  N.  C.  429,  5  S.  E.  921;  Houston  &  T.  C.  R.  Co. 
V.  Terrell,  69  Tex.  650,  7  S.  W.  670;  Galveston,  H.  &  S.  A.  R.  Co.  v. 
Thornsberry,  —  Tex.  —,  17  S.  W.  521 ;  Hopt  v.  Utah,  120  U.  S.  430, 
30  L.  ed.  708,  7  Sup.  Ct.  Rep.  614;  State  v.  Moody,  7  Wash.  395,  36 
Pac.  132 ;  Pool  v.  Milwaukee  Mechfinics*  Ins.  Co.  94  Wis.  447,  69  N.  W. 
65. 

In  New  York  the  rule  is  that  an  exception  duly  taken  to  an  erroneous 
overruling  of  defendant's  challenge  for  cause  is  not  waived  by  his 
omission  to  challenge  peremptorily,  though  when  the  jury  is  filled  he 
still  has  unused  peremptory  challenges.  People  v.  Bodine,  1  Denio, 
281;  Freeman  v-.  People,  4  Denio,  9.  And  that  if  by  the  erroneous 
ruling  he  is  compelled  to  exhaust  his  peremptory  challenges,  reversal 
of  the  judgment  is  imperative.  Finkelstein  v.  Barnett,  17  Misc.  564, 
40  N.  Y.  Supp.  694;  People  v.  Casey,  96  X.  Y.  115;  People  v.  Larubia, 
140  N.  Y.  87,  35  N.  E.  412. 

In  Idaho  a  party  who  is  compelled  to  use  a  peremptory  challenge  to  ex- 
clude an  incompetent  juror,  and  who,  before  the  jury  is  completed, 
desires  to  use  a  peremptory  challenge,  but  cannot,  because  he  has 
exhausted  his  allowance,  should,  oU  showing  that  the  juror  excluded 
was  incompetent,  have  his  peremptory  challenge  restored.  Burke  v. 
McDonald,  2  Idaho,  1022,  29  Pac.  98. 

SSalazer  v.  Taylor,  18  Colo.  538,  33  Pac.  369;  Thompson  v.  Douglass,  35 
W.  Va.  337,  13  S.  E.  1015. 

♦  State  v.  Potts,  100  N.  C.  4^7,  6  S.  E.  657,  an4  cases  cited;  Hopt  v.  Utah, 
120  U.  S.  430,  30  L.  ed.  708,  7  Sup.  Ct.  Rep.  614  (Utah  Laws  1884, 
p.  124);  Perry  v.  Miller,  61  Minn.  412,  63  N.  W.  1040;  Hawkins  v. 
Manston,  57  Minn.  323,  59  N.  W.  309,  and  cases  cited. 
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9.  Peremptory  challenge;- nature  and  extent  of  right. 

a.  In  general. — IPnjless  given  by  statute,  no  right  to  peremp- 
tory challenges  Qxis'tS* 

1  Brown  v.  Rome  «l1D.  R.  Co.  86  Ala.  206,  6  So.  195;  Sackett  v.  Ruder,  152 
Mass.  39'7-  ^'.t-R-A.  391,  25  N.  E.  736 ;  Colfax  Nat.  Bank  v.  Davis, 
50  Wash.  92,  96  Pac.  823,  16  Ann.  Cas.  264:  Peremptory  challenges 
are  givelf  in  civil  cases  by  the  statute  ex  gratia^  and  the  party  is  not 
entitled  "to  them  independently  of  the  statute  as  matter  of  right 
Peremptory  challenges  are  exercised  by  a  party,  not  in  selection  of 
j^arors,  but  in  rejection.  It  is  not  aimed  at  disqualification,  but  is 
'!  Exercised  upon  qualified  jurors  as  matter  of  favor  to  the  challenger. 
^  :*'.;. /O'Neil  v.  Lake  Superior  Iron  Co.  67  Mich.  560,  35  N.  W.  162,  citing 
.  \  ''  Hayes  v.  Missouri,  120  U.  S.  71,  30  L.  ed.  580,  7  Sup.  Ct.  Rep.  350. 
The  power  of  a  state  legislature 'to  prescribe  the  number  of  peremp- 
tory challenges  is  limited  only  by  the  necessity  of  having  an  impartial 
jury;  and  a  statute  varying  the  number  for  different  communities 
is  not  unconstitutional  as  denying  to  a  party  the  equal  protection  of 
the  law.  Hayes  v.  Missouri,  120  U.  S.  68,  30  L.  ed.  578,  7  Sup.  Ct. 
Rep.  350. 

A  statute  requiring  the  same  proceedings  in  regatd  to  talesmen  as  in 
impaneling  other  jurors  includes  right  of  peremptory  challenge  if 
the  number  allowed  has  not  been  already  exhausted.  Mitchell '  v. 
Mitchell,  80  Tex.  101,  15  S.  W.  706. 

16  R.  C.  L.  §  62,  p  246. 

It  has  heen  held  that  a  statutory  right  to  challenge  peremp- 
torily in  a  civil  case  extends  to  hystanders  put  upon  the  panel 
as  well  as  to  jurors  regularly  summoned ;  and  such  jurors  may 
be  challenged  after  they  have  been  sworn  but  before  fpiything 
else  is  done  where  such  practice  prevails  in  case  of  regularly 
summoned  jurors.^ 

1  Sackett  v.  Ruder,  152  Mass.  397,  9  L.R.A.  391,  25  N.  E.  736. 

The  right  of  peremptory  challenge  has  no  application,  how- 
ever, to  a  struck  jury.^ 

I  Watson  V.  St.  Paul  City  R.  Co.  42  Minn.  46,  43  N.  W.  904.  There  can 
be  only  challenges  for  cause.  Eldridge  v.  Hubbell,  119  Mich.  61,  77 
N.  W.  631.  And  the  fact  that  talesmen  are  called  to  complete  the 
jury  makes  no  difference.  Branch  v,  Dawson,  36  Minn.  193,  30  N. 
W.  545. 
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A  peremptory  challenge  is  a  privilege,  the  cause  of  which  the 
party  is  never  bound  to  make  known,  and  on  which  the  court 
must  act  without  requiring  reasons.^ 

1  Gulf,  C.  &  S.  F.  K.  Co.  V.  Keith,  74  Tex.  287,  11  S.  W.  J117. 

6.  Order  of. — By  statute  in  some  states,  plaintiff  must  be  the 
first  to  exercise  the  right  of  peremptory  challenge.*  But  in  the 
absence  of  a  statute  or  rule  of  oourt  governing  the  order  of  per- 
emptory challenges,  the  matter  is  discretionary  with  the  trial 
court,  whose  decision  is  final,  unless  he  has  abused  his  dis- 
cretion.* 

iHegney  v.  Head,  126  Mo.  619,  29  S.  W.  587  (Mo.  Rev.  Stat.  1889,  § 
6081);  Vance  v.  Richardson,  110  Cal.  414,  42  Pac.  909. 

And  iinder  such  a  statute  defendant  cannot  be  compelled  to  challenge 
first,  though  he  has  the  burden  of  proof.    Hegney  v.  Head,  supra. 

An  interpleader  in  attachment  is-  the  plaintiff  within  the  Misaouri  stat* 

lite;   and  it  is  error  not  to  require  him  to  challenge.     Cunningham 

V.  Prusansky,  69  Mo.  App.  498.     But  error  in  requiring  defendant  to 

challenge  first  is  not  cause  for  reversal,  if  it  does  not  appear  that  h« 

,   is  prejudiced  thereby.     Hegney  v.  Head,  126  Mo.  619,  29  S.  W.  687. 

«  Gravely  v.  Stafe,  45  Neb.  878,  64  N.  W.  452. 

In  Minnesota  practice  the  parties  entitled  to  peremptory  challenges  should 
exercise  the  right  alternately,  one  at  a  time,  beginning  with  the  de- 
feai^ant.    Swanson  v.  Mendenhall,  8Q  Minn.  56,  82  N.  W.  1093. 

e.  When  interposed, — A  party  has  a  right  to  reserve  his  per- 
emptory challenges  ^ntil  the  number  is  full,  after  objections  or 
challenges  for  cause  have  been  disposed  of.^ 

1  Sterling  Bfidge  Co.. v.  Pearl,  80  111.  261,  254;  Taylor  v.  Western  P.  R. 
Co.  46  CaL  323.  The  headnote  in  the  latter  case  is  as  follows:,,  ''In 
.  a  civil  action  a  party  is  not  bound  to  exercise  his  right  of  peremptory 
chall^ge  to  jurors  until  there  are  in  the  jury  box  twelve  persons 
whom  the  court  has  adjudged  to  be  competent  jurors."  Judgment 
was  reversed  for  error  in  requiring  a  party  to  do  so. 

Th«  reason  is  that  unless  a  party  haa  ascertained  what  jurors  can  be  ex- 
cluded for  cause,  and  therefore  need  not  be  challenged  peremptorily, 
he  may  have  the  chief  value  of  this  privilege.  Hunter  v.  Parsons,  22 
Mich.  96,  citing  4  Bl.  Com.  353;  People  v.  Bodine,  1  Denio,  281.  T« 
the  same  effect  is  Taylor  v.  Western  P.  R.  Co.  45  Cal.  3A3. 
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And  according  to  Gulf,  C.  &  S.  F.  R.  Co.  v.  Greenlee,  70  Tex.  653,  8  S. 
W.  129,  if  after  challenges  for  cause  twelve  jurors  remain  on  the 
panel  and  are  in  the  box,  the  parties  must  then  proceed  to  challenge 
peremptorily,  and  cannot  insist  on  calling  in  the  whole  panel  into 
the  box,  or  filling  the  vacancies. 

But  a  party  who  voluntarily  and  without  objection  exercises  his  right 
of  peremptory  challenge  alternately  with  the  other  party  as  the 
jurors  are  being  drawn,  and  who,  after  the  panel  is  filled,  refuses  to 
challenge  in  his  turn,  cannot  complain  of  the  court's  refusal  to  allow 
him  to  challenge  after  the  jury  has  been  accepted  by  the  other  party. 
Vance  v.  Richardson,  110  Cal.  414,  42  Pac.  909. 

The  statutes  ^n  some  states  are  held  to  impose  a  different  rule.  Thus, 
under  an  Illinois  statute,  when  a  panel  of  four  has  been  accepted  by 
both  parties,  they  become  a  part  of  the  jury,  and  cannot  thereafter 
be  challenged  peremptorily.  Mayers  v.  Smith,  121  111.  442,  13  N. 
E.  216,  25  111.  App.  67.     So,  also,  of  a  panel  of  eight.     Ibid. 

A  peremptory  challenge  is  not  too  late  at  any  time  before  the 
jury  is  sworn  unless  there  is  reason  to  doubt  its  good  faith.* 
But  it  will  not  be  allowed  after  the  jury  is  sworn,'  unless  for 
good  cause  shown,*  t 

1  Hunter  v.  Parsons,  22  Mich.  96;  Adams  v.  Olive,  48  Ala.  651. 

And  the  fact  that  a  party  may  pass  the  panel  as  satisfactory  to  him  Will 
not  prevent  him  challenging  one  of  the  jurors  so  passed  at  any  time 
before  he  is  sworn.     Silcox  v.  Lang,  78  Cal.  118,  20  Pac.  297. 

Although  ordinarily  the  court  should  be  satisfied  of  the  good  faith  of 
an  application  to  withdraw  approval  and  challenge  peremptorily  in- 
stead, yet  where  an  adjournment  has  intervened  so  that  the  jury 
may  have  been  influenced,  the  right  of  peremptory  challenge  exists 
at  the  time  of  swearing  the  jury,  and  it  is  error  to  refuse  to  allow 
it.  Spencer  v.  DeFrance,  3  G.  Greene,  216.  Especially,  if,  after  ap- 
proving the  jury  as  it  stood,  a  vacancy  was  made,  and  a  new  juror 
called.     United  States  v.  Daubner,   17  Fed.  793,   797. 

But  in  Massachusetts  it  is  the  practice  to  swear  jurors  at  the  beginning 
of  the  session  to  give  a  true  verdict  in  all  causes  committed  to  them. 
When  the  right  of  peremptory  challenge  was  first  given  in  civil  causes 
by  statute  1862,  §  84,  the  supreme  judicial  court  was  authorized 
to  prescribe  by  rules  the  manner  in  which  it  should  be  exercised  (Pub, 
Stat.  chap.  170,  §  37 ) ;  but,  no  rules  having  been  prescribed,  the  prac- 
tice in  civil  causes  became  established  of  permitting  peremptory  chair 
lenges  up  to  the  time  when  the  trial  commenced  by  the  reading  of  the 
writ,  or  by  some  action  which,  in  the  ordinary  sense  of  the  words, 
may  be  said  to  be  the  beginning  of  the  trial.  And  this  statutory 
right  extends  to  bystanders  upon  the  panel  as  well  as  to  jurors  regu- 
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larly  summoned^  and  they  may  be  challenged  after  they  have  been 
sworn,  but  before  anything  else  is  done.  Sackett  v.  Ruder,  152  Masa. 
397,  9  L.R.A.  391,  25  N.  E.  736. 

« Thorp  V.  Deming,  78  Mich.  124,  43  N.  W.  1097 ;  Ayres  v.  Hubbard,  88 
Mich.  165,  50  N.  W.  111. 

8  Peoria,  D.  &  E.  R.  Co.  v.  Puckett,  52  111.  App.  222. 

16  R.  C.  L.^§  67,  p.  250. 

d.  Nwmher  of. — The  number  of  peremptory  challenges  de- 
pends on  the  staturte  of  the  jurisdiction.^  Where  several  defend-r 
ants  unite  in  pleading,  and  appear  by  the  same  counsel,  they 
are  entitled  to  but  one  set  of  peremptory  challenges,^  If  they 
plead  separately  and  appear  by  different  coupsel  with  defense 
on  which  the  verdict  may  be  for  one  and  against  another  they  are 
each  entitled  to  the  statute  number.' 

1  Under  the  United  States  statute  each  party  to  a  civil  action  is  entitled  to 
three  peremptory  challenges.  U.  S.  Rev.  Stat.  §  819,  J.  C.  §  287, 
Act  Mar.  3,  1911,  c.  231,  §  287,  36  Stat.  1166,  Comp.  Stat.  §  1264,  5 
Fed.  Stat.  Anno,  2d  ed.  p.  1078. 

The  New  York  statute  allows  six  to  each  party  in  a  court  of  record,  and 
three  to  each  party  in  a  court  not  of  record.  N.  Y.  Civ.  Prac.  Act, 
1920,  §  451.     And  compare  the  statutes  of  the  various  other  states.    ' 

Where  a  juror  is  excused  for  illness,  and  another  juror  called  in  his  place 
during  the  trial  and  the  trial  commenced  de  novo,  as  provided  by  ^ 
Tennessee  statute,  a  party  who  has  exhausted  his  peremptory  chal- 
lenges is  not  entitled  to  further  peremptory  challenges.  Bruce  v. 
Beall,  100  Tenn.  573,  47  S.  W.  204. 

« Stone  v.  Segur,  93  Mass.  568;  Bibb  v.  Reid,  3  Ala.  88;  Stroh  v.  Hinchr 
man,  37  Mich.  490;  Downey  v.  FinUcane,  205  N.  Y.  251,  40  L.R.A. 
(N.S.)   307,  98  N.  E.  391. 

'  r 

The  word  "party"  in  a  statute  giving  each  party  two  peremptory  chal- 
lenges signifies  "side;"  and  only  two  peremptory  challenges  may  be 
had  on  a  side,  although  there  are  a  number  of  parties.  Moores'  v. 
Bricklayers'  Union,  10  Ohio  Dec.  Reprint,  665. 

So,  the  defendants  in  the  aggregate,  and  not  each  defendant,  in  a  suit 
in  which  the  issues  to  be  tried  between  plaintiff  and  all  the  defend- 
ants are  the  same,  are  entitled  to  six  peremptory  challenges  under 
the  Texas  statute  allowing  each  party  six  peremptory  challenges. 
Hargrave  v.  Vaughn,  82  Tex.  347,  18  S.  W.  695.  So,  also,  of  several 
officers  sued  jointly  for  false  imprisonment  where  there  is  no  an- 
tagonism of  interest  between  them.  Wolf  v.  Ferryman,  82  Tex.  11?, 
17  S.  W.  772.  And  several  attaching  creditors  who  are  identified 
with  each  other  and  together  constitute  the  parties  on  one  side  against 
interveners  who  claim  that  a  sale  to  the  defendant  of  the  goods  at- 
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tached  was  obtained  by  fraud  will  be  treated  as  one  party  under  this 
'  statute.  Raby  v.  Frank,  12  Tex.  Civ.  App.  125.  And  so  of  plaint itf 
and  interveners  who  both  seek  to  hold  defendant  liable  on  an  insur- 
ance policy.  Kelly-Goodfellow  Shoe  Co.  v.  Liberty  Ins.  Co.  8  Tex.  Civ. 
App.  227,  28  S.  W.  1027.  And  refusal  to  allow  two  defendants  whose 
interests  are  similar  three  challenges  each  is  not  reversible  error,— 
especially  where  it  does  not  appear  that  they  exliausted  their  peremp- 
tory challenges,  or  that  an  objectionable  jury  was  forced  on  them. 
Allen  V.  Waddill,  —  Tex.  Civ.  App.  —,  26  S.  W.  273. 

And  a  refusal  to  allow  six  peremptory  challenges  to  each  of  several  de- 
fendants sued  jointly,  if  error,  is  not  prejudicial,  where  after  six 
challenges  had  been  exhausted  two  additional  jurors  were  placed  on 
the  panel,  neither  of  whom  was  challenged  by  any  of  the  defendants. 
Wolf  V.  Ferryman,  82  Tex.  112,  17  S.  W.  772. 

•  Stroh  V.  Hinchman,  37  Mich.  490  (Cooley,  J.);  McLaughlin  ▼.  Carter, 
13  Tex.  Civ.  App.  694,  37  S.  W.  66^.  Compare  Sodousky  v.  McGee, 
4  J.  J.  Marsh.  267,  269.  Contra  in  the  United  States  courts.  U.  S. 
Rev.  Stat.  §  819,  Act  March  3,  1911,  c.  281,  §  287,  36  Stat,  at  L.  1166, 
Comp.  Stat.  §  1264,  5  Fed.  Stat.  Anno.  2d  ed.  p.  1078. 

An  order  of  court  that  actions  by  the  same  plaintiff  against  different  de- 
fendants be  consolidated '  and  tried  together  cannot  deprive  the  de- 
fendant's of  their  several  challenges.  Mutual  L.  Ins.  Co.  v.  Hillnion, 
145  U.  S.  285,  36  L.  ed.  707,  12  Sup.  Ct.  Rep.  909;  Hogsett  v.  Korlh- 
ern  Texas  Traction  Co.  —  Tex.  Civ.  App.  — ,  118  S.  W.  807. 

10.  Court  may  set  aside  or  excuse  juror. 

a.  In  general, — The  court  has  discretionary  power  to  set  aside 
a  juror  ^  because  of  business  relations  or  int€ri^st8>*  interest  in 
similar  cause,*  relations  personal  or  contractual,*  prejudices/ 
opinions  or  conclusions  already  formed,^  imperfect  knowledge  of 
the. English  language,''  sickness,*  use  of  intoxicants,®  citizen- 
ship/* or  position  as  a  public  official.^^ 

It  was  held  error  to  set  aside  a  juror  for  mere  misnomer  in 
summons.^* 

But  the  court  is  not  invested  with  any  right  of  peremptory 
challenge;  hence  a  judge  has  no  right  to  reject  a  qualified  juror 
with  whom  all  the  parties  are  satisfied  unless  for  sufficient  cause ; 
and  such  cause  should  appear  in  the  record.^* 

1  Vaughan  v.  State,  58  Ark.  353,  24  S.  W.  885  (criminal  case)  ;  State  v. 
Dickson,  6  Kan.  209  (criminal  case);  Michigan  Condensed  Milk  Co. 
V.  Wilcox,  78  Mich.  431,  44  N.  W.  281 ;  Gilliam  v.  Brown,  43  Miss. 
041,  652,  and  cases  cited;  State  v.  Taylor,  134  Mo»  109,  U  S.  W.  02 


ni. IMPANELING^   THE    JUEY.  lOY 

(criminal  case) ;  State  v.  Bartley,  66  Neb.  810,  77  N.  W.  438;  Perry 
V.  Western  North  Carolina  R.  Ck).  129  N.  C.  333,  40  S.  E.  191;  Grace 
▼.  Dempsey,  76  Wis.  313,  43  N.  W.  1127. 

The  questions  of  the  competency  of  jurors  are  determinable  in  the  dis- 
cretion of  the  judge.  Dictum  in  Dale  v.  Colfax  Consol.  Coal  Co.  131 
Iowa,  67,  lot  N.  W.  1096.  This  discretion,  howevefr,  is  not  an' 
arbitrary  one  to  be  indulged  without  reasons.  Thus  in  Weleh  ▼. 
TribnnePub.  Co.  83  Mich.  6*61,  11  L.R.A.  233,  21  Am.  St.  Rep.  629, 
47  N.  W.  562,  it  is  said  that  setting  aside  cannot  be  sustained  as  to 
a  juror  with  whom  both  the  parties  have  expressed  their  satisfaction 
and  against  the  consent  of  one  of  them,  unless  the  reasons  for  the 
action  are  set  out  in  the  record;  and  the  reason  so  set  out  must 
afford  a  good  cause  for  rejecting  the  juror. 

It  is  the  duty  of  the  court  to  watch  over  the  impaneling  of  the  jury  and 
to  preserve  its  impartiality  and  purity.  Gilliam  v.  Brown,  43  Miss. 
641;  United  States  v.  Reed,  2  Blatchf.  435,  450,  Fed.  Cas.  No.  16,134; 
Torrent  v.  Yager,  52  Mich.  606,  18  N.  W.  239.  That  it  is  the  duty 
of  the  court  to  set  aside  an  unfit  juror,  see  an  expression  in  Lawlor 
V.  Linforth,  72  Cal.  205,  13  Pac.  496.  N.  Y.  Code  Civ.  Proc.  §  1174 
(now  Judic.  Imw,  §  748),  which  requires  that  the  juror  must  serve 
unless  "excused  or  set  aside,"  uses  the  quoted  terms  in  a  distinctive 
sense;  ''excused"  meaning  discharged  on.  reasons  personal  to  the  juror 
and  at  his  instance,  while  *'set  a»ide"  means  discharged  on  objection 
by  counsel  or  court.  Santee  v.  Standard  Pub.  Co.  36  App.  I>iy.  656^ 
55  N.  Y,  Supp.  361. 

2  Juror  excused  who  had  extensive  business  dealings  with  a  party  but 
not  any  contract.  Quay  v.  Duluth,  S.  S.  &  A.  R.  Co.  153  Mich.  567, 
18  L.R.A.(N.S.)  250,  116  N.  W.  1101.  Juror  excused  after  acceptance 
by  parties,  where  he  stated  to  court  that,  on  reflection,  he  felt  biased 
because  of  his  business  relations  "with  defendant.  Robinson  v.  State, 
33  Ark.  180.  Juror  set  aside  because  indebted  to  one  of  the  defend- 
ants.   Thompson  v.  Douglass,  35  W.  Va.  337,  13  S.  E.  1016. 

*  Juror  excused  against  consent  of  party,  because  he  had  been  interested 
in  a  similar  case.  Schieflfelin  v.  Schieffelin,  127  Ala.  14,  28  So.  687. 
Juror  discharged  because  of  another  cause  at  issue  in  the  court  which 
might  be  tried  at  the  same  term.  Claggett's  Case,  2  Cranch,  C.  C. 
247,  Fed.  Cas.  No.  2,779. 

4  Juror  excused  on  court's  own  motion^  because  iirst  cousin  of  defendant's 
Bon-in-law.  Williamson  v.  Mayer  Bros.  117  Ala.  253,  23  So.  3.  Jurors 
set  aside  on  their  affirmation  that  they  were  related  to  parties,  were 
witnesses  in  the  case,  or  had  served  as  jurors  at  a  former  trial.  Steed 
V.  Knowles,  97  Ala.  573,  12  So.  75.  It  was  within  the  discretion  of 
the  court  to  reject  a  juror  on  the  challenge  of  one  of  the  parties  be- 
cause of  his  intimate  relations  with  the  other  party.  Burch  v. 
Hylton,  89  Va.  441,  16  S.  E.  342.  Court  erred  in  setting  aside  juror 
on  objection  that  his  partner  was  a  friend  of  the  defendant's  attorney. 


108  CIVIL    THIAT.    BRIEF. 

Santee  v.  Standard  Pub.  Co.  36  App.  Div.  555,  55  N.  Y.  Supp.  361. 
Juror  set  aside  on  the  court's  own  motion,  because  a  brother  of  the 
defendant's  agent.  Atlas  Min.  Co.  v.  Johnston,  23  Mich.  36,  1  Mor. 
Min.  Rep.  388.  Juror  excused  because  of  relationship  to  one  of  the 
parties.     Thomas  v.  Leonard,  5  III.  556. 

Agency  or  contract  relations, — Juror  set  aside  because  of  his  employment 
by  defendant  in  the  transaction  out  of  which  the  cause  arose.  Tatum 
V.  Young,  1  Port.  (Ala.)  298.  .Juror' set  aside  because  of  former  em- 
ployment by  defendant  and  opinions  formed  on  rumor.  State  v. 
Miller,  29  Kan.  43  {criminal).  Jurors  excused  where  a  struck  jury 
was  demanded  because  of  their  employment  by  defendant.  Louisville 
&  N.  R.  Co.  V.  Young,  168  Ala.  551,  53  So.  213.  Juror  discharged 
because  of  former  employment  by  one  of  the  parties  on  challenge  by 
the  other  party.  Murphy  v.  Southern  P.  Co.  31  Nev.  120,  101  Pac. 
322.  Juror  excused  because  in  the  employ  of  a  corporation  having 
the  same  president  as  the  defendant  corporation.  Glasgow  v.  Metro- 
politan Street  R.  Co.  191  Mo.  347,  89  S.  W.  915.  Jurors  excused  in 
proceedings  against  a  county,  because  of  employment  by  county  com-' 
missioners.    Calhoun  County  v.  Watson,  152  Ala.  554,  44  So.  702. 

ft  Thus,  where  the  juror  expressed  a  hostility  to  all  landlords,  and  the  case 
was  one  for  treble  rent  and  restitution  of  leased  premises  Lawlor 
V.  Linforth,  72  Cal.  205,  13  Pac.  496.  Juror  in  the  insurance  busi- 
ness set  aside  because  of  assertion  that  he  would  be  influenced  if  it 
should  appear  during  the  case  that  an  insurance  company  was  the 
real  party  in  interest.  Marande  v.  Texas  &  P.  R.  Co.  59  C.  C.  A. 
567,  124  Fed.  42.  Jurors  set  aside  on  a  prosecution  for  murder,  be- 
cause they  were  Quakers.  United  States  v.  Cornell,  2  Mason,  91,  Fed. 
Cas.  No.  14,868.  The  fact  that  the  juror  cross-examined  one  of  the 
witnesses  quite  sharply  did  not  of  itself  afford  a  reason  for  excluding 
him  from  the  jury.  Chicago,  M.  &  St.  P.  R.  Co.  v.  Harper,  128  111. 
384,  21  N.  E.  561. 

Residence  in  a  locality  affected  by  the  result  of  the  action,  or  where  .such 
residence  might  prejudice  the  trial,  may  warrant  discharge  of  the 
juror.  Juror  excluded  in  an  action  against  a  municipality,  because 
he  was  a  taxpayer  therein.  Dively  v.  Cedar  Falls,  21  Iowa,  565. 
Court  excluded  juror  in  action  against  city  treasurer,  because  citizen 
of  the  city.  Snow  v.  Weeks,  75  Me.  105.  Juror  excused  on  challenge, 
because  not  drawn  from  the  body  of  the  county  outside  the  place  where 
the  transaction  took  place,  as  requested  by  the  court.  Pelsch  v.  Babb, 
72  Neb.  736,  101  N.  W.  1011. 

As  to  citizenship  of  juror  see  post,  this  section,  note  10. 

•  A  juror  may,  after  his  acceptance  by  both  parties,  be  set  aside  where, 
on  his  own  voir  dire^  he  testifies  that  he  has  reached  an  unalterable 
conclusion.  State  v.  West,  46  La.  Ann.  1009,  15  So.  418.  It  was  not 
error  to  discharge,  on  challenge,  jurors  who  stated  that  they  had 
formed,  opinions,  although  they  also  stated  they  would  nevertheless 


HI. ^IMPAl^EIilKO    THE    JURY.  109 

be'  able  to  render  a  fair  and  impartial  verdict.  Bradford  v.  Territory, 
2  Okla.  228,  37  Pac.  1061.  Juror  set  aside  on  motion  of  court,  be- 
cause of  his  statements  that  he  had  formed  an  opinion.  Atlas  Min. 
Co.  V.  Johnston,  23  Mich.  36,  1  Mor.  Min.  Rep.  388.  Juror  t)roperly 
excused  where,  on  examination,  it  did  not  appear  that  he  was  indif- 
ferent.   Rowell  V.  Boston  &  M.  R.  Co.  58  N.  H.  514i 

7  Juror  discharged  after  examination  by  the  court,  because  of  his  imperfect 

knowledge  of  the  English  language.  State-  v.  Ring^  29  Minn.  78,  11 
N.  W.  233  (criminal  case) ;  Sutton  v.  Fox,  55  Wis.  531,  42  Am.  Rep. 
744,  13  N.  W.  477.  Juror  excused  because  of  deafness  and  his  im- 
perfect knowledge  of  the  £nglish  language.  Atlas  Min.  Co.  v.  John- 
ston, 23  Mich.  36,  1  Mor.  Min.  Rep.  388. 

8  Juror    may  be   excused  from   service   because   of   sickness.     Lindsey   v. 

Tioga  Lumber  Co.  108  La.  468,  92  Am.  St.  Rep.  384,  32  So.  464;  State 
V.  Ronk,  91  Minn.  419,  98  N.  W.  334  (criminal);  Silsby  v.  Fopte, 
14  How.  218,  .14  L.  ed.  394;  Houston  City  Street  R.  Co.  v.  Ro^s,  — 
Tex.  Civ.  App.  ^-,  28  S.  W.  254.  Court  erred  in  excusing  juror  be- 
cause of  mental  distress  caused  by  illness  in  his  family  and  con- 
tinuing the  trial  over  the  objection  of  defendants  counsel.  Housteii 
&  T.  C.  R.  Co.  V.  WaUer,  56  Tex.  331. 

9  Juror  set  aside  because  of  his  unfitness  in.  consequences  of  ike  excessive 

use  of  intoxicating  liquors  while  acting  as  a  juror,  and  another  called 
to  complete  the  panel.  Torrent  v.  Yager,  52  Mich.  506,  18  N.  Wf 
239.  Jurors  excused  after  being  drawn,  because  of  intoxication.  Bul- 
lard  V.  Spoor,  2  Cow.  430. 

w  Juror  excused  after  examination  by  court  on  the  question  of  his  citizen- 
ship.   Keady  v.  People,  32  Colo.  57,  66  L.R.A.  353,  74  Pac.  892, 

U  Juror  excused  from  a  strudc  jury  because  he  was  postmaster.  Stewart 
V.  State,  1  Ohio  St.  66  (criminaJ).  Inspector  of  banks  excused  from 
jury  because  his  duties  were  not  delegable.  Piper's  Case,  2  Brown© 
(Pa.)   59. 

Ult  was  error  to  set  aside  a  juror  eas  mero  motu  because  of  a  misnomer  of 
his  Christian  name  in  summoning.  Sullivan  v.  State,  102  Ala.  135, 
48  Am.  St.  Rep.  22,  15  So.  264   (criminal  case). 

13  Welch  V.  Tribune  Pub.  Co.  83  Mich.  661,  11  L.R.A.  233,  21  A.  S.  R.  629, 
47  N.  W.  662. 

6.  Time  or  stage  of  the  case, — The  proper  time  to  do  this  is 
before  the  jury  is  sworn,^  or  before  testimony  is  taken,  bnt  afte-r 
swearing  the  jury.* 

lit  can  be  done  at  any  time  before  the  jury  is  sworn.  O'Neil  v.  Lake 
Superior  Iron  Co.  67  Mich.  560,  35  N.  W.  162. 

<  According  to  the  better  opinion,  it  may  be  done  at  any  time  before  testi- 
mony has- been  taken.     People  v.   Damon,   13  Wend.  351;   Silsby  v. 
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Foote,  14  How.  218,  14  L.  ed.  394.  It  was  proper  to  permit  the 
examination  of  a  juror  after  jury  was  sworn  and  the  case  was  ready 
for  the  trials  where  it  appeared  that  the  juror  had  extensive  dealings 
with  one  of  the  parties,  and  to  excuse  such  juror  because  of  it.  Quay 
V.  Duluth,  S.  S,  &  A.  R.  Co.  153  Mich.  667,  18  L.B.A.(I)r.S.)  250, 
116  N.  W.  1101.  Juror  set  aside  after  being  sworn,  but  before  evi- 
dence given,  because  of  relationship  to  oae  of  parties.  Thomas  v. 
Leonard,  5  111.  556.  In  Lawlor  v,  Linforth,  72  Cal.  205,  13  Pac.  496, 
it  was  done  when  the  trial  was  r^idy  to  proceed,  after  the  jury  was 
complete.  A  court  erred  in  setting  aside  a  juror  sworn  in  without 
objection,  when  plaintiff  thereafter  objected  to  him  on  the  grounds 
that  juror's  partner  was  a  friend  of  the  defendant's  attorney.  Santee 
V.  Standard  Pub.  Co.  36  App.  Div.  555,  65  N.  Y.  Supp.  361.    , 

e.  Sufficiency  of  showing. — Evidence  of  showing  of  incapac- 
ity of  ]uror  need  not  be  of  such  a  nature  that  it  1;^ould  be  admis- 
sible as  evidence  in  the  trial  of  a  cause,  it  being  sufficient  if  it 
satisfy  the  court  of  such  incapacity ;  mere  statements  of  coun- 
sel,^ assertions  and  affidavits  of  the  jurors  theifiselres,*  and  mes- 
sages from  third  persons  to  the  court  hav^  been  'held  sufficient.' 

I  Juror  set  aside  on  mere  statements  of  counsel  to  court  that  he  was 
related  to  the  defendant.     Thomas  v.  Leonard,  5  111.  556. 

>  Jurors  set  aside  on  a  prosecution  for  murder,  on  their  mere  assertion  that 
they  were  Quakers.  United  States  v.  Cornell,  2  Mason,  91,  Fed.  Cas. 
No.  14,868.  Juror  discharged  on  his  affidavit  that  he  had  a  cause 
at  issue  in  the  court  which  he  expected  would  be  tried  in  the  same 
term.     Claggett's  Case,  2  Cranch,  C.  C.  247,  Fed.  Cas.  No.  2,779. 

3  A  court  might  excuse  an  absent  juror  frorii  service,  on  the  receipt  of  a 
telegram  from  a  third  person  stating  that  such  juror  was  sick  and 
unable  to  attend  the  jury.  Houston  City  Street  R.  Co.  v.  Ross,  *—  Tex. 
Civ.  App.  — ,  28  S.  W.  254. 

'  I       I 

d.  On  motion  of  court  or  against  consent  of  party r^—h.  court 
may  on  its  own  motion  excuse  a  juror  for  cause;  ^  but  where 
the  grounds  for  the  discharge  are  insufficient,  the  discharge  will 
be  error  if  made  over  the  objections  or  against  the  conseitit  of  the 
parties.'  The  erroneous  discharge  of  a  juror  against. the  consent 
of  a  party  was  not  waived  by  proceeding  with  the  trial.* 

1  Williamson  v.  Mayer  Bros.  117  Ala.  263,  2S  So.  3;  Atlas  Min.  Co.  ▼. 
Johnston,  23  Mich.  30,  1  Mor.  Min«  Rep.  388.  Juror,  excused  against 
assent  of  party  because  he  had  been   interested  in  a  similar 
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Schieffelin  v.  Schieffelin,  127  Ala.  14,  28  So. '  687.  Juror  excused 
against  the  assent  of  one  of  the  parties,  it  appearing  he  was  in  the 
insurance  business  and  there  was  a  dispute  as  to  whether  or  not 
any  question  relating  to  insurance  would  arise.  Marande  v.  Texas 
&  P.  R:  Co.  50  C.  C.  A.  5i87,  124  Fed.  42. 

■  It  was  error  for  the  court  to  set  aside  a  juror  on  the  motion  of  the 
plaintiff,  on  grounds  not  constituting  a  legal  diaqualification  and 
against  the  consent  of  the  defendant.  Greer  v.  Norvill,  21  8.  0.  L. 
(3  Hill)  2d2,  A  court  erred  in  discharging  a  juror  because^  on  ex- 
amination, he  stated  )ie  had  formed  an  ppinion,  after  he  had  been 
accepted  by  the  defendant  and  before  he  had  tieen  accepted  or  chal- 
lenged by  the  people.  Van  Blaricum  v.  People,  16  111.  364,  63  Am, 
Dec.  316  (criminal  case).  Court  erred  in  setting  aside  a  juror  ew 
mero  motu  because  of  misnomer  of  his  Christian  name  in  summoning. 
Sullivan  v.  State,  102  Ala.  135,  48  Am.  St.  Rep.  22,  15  So.  264  (crim- 
inal case).  ^ 

«Mahoney  v.  San  Francisco  &  S.  M.  R.  Co.  110  Cal,  471,  42  Pac.  968. 

e.  Harmless  error. — Though  the  <Jourt  set  aside  a  juror  im- 
properly, it  is  not  reversible  error,  if  the  jury  which  tried  the 
case  was  fair  and  impartial,  or  if  peremptory  challenges  re- 
mained whereby  the  objectionable  jurors,  if  any,  might  have 
been  excluded ;  ^  since  the  reversal  of  the  cause  would,  in  such  a 
case,  only  give  what  already  has  been  had,  vh,,  a  fair  jury.* 
Eejection  of  a  proper  juror  is  not  so  likely  to  be  prejudicial  as 
acceptance  of  an  improper  one.* 

iTatum  T.  Young,  1  Port.  (Ala:)  29ft;  Decker  v.  Laws,  74  Ark.  286,  86 
S.  W.  425 ;  Keady  v.  People,  32  Colo.  57,  66  L.R.A.  363,  74  Pac. 
892  (criminal  case) ;  Heaston  v.  Gincinwati  &  Ft.  W.  B.  Co..  16  Ind. 
275,  79  Am.  Dec' 430;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Montgomery, 
152  Ind.  1,  69  L.R.A.  875,  71  Am.  St  Rep.  301,  49  N.  E.  582;  Atlas 
Min.  Co.  V.  Johnston,  23  Mich.  i^G,  1  Mor.  Min.  Rep.  386;  Omaha 
Southern  R.  Co.  v.  Beeson,  36  Neb.  361,  54  N.  W.  557;  Murphy  v. 
Southern  P.  Co.  31  Nev.  120,  101  Pac.  322;  Thompson  v.  Douglass, 
35  W.  Va.  337,  13  S.  E.  1015;  Sutton  t.  Fox,.  65  Wis.  531,  42  Am. 
Bep.  744,  13  N.  W.  477.  It  was  not  error  to  set  aside  a  juror  who 
stated  that  he  would  be  prejudiced  if  any  question  of  insurance  would 
'  arise  in  the  case,  no  complaint  being  made  that  the  jury  actually 
impaneled  was  not  fair  and  impartial.  Marande  V.  Tfexas  &  P.  R. 
Co.  59  C.  C.  A.  567,  124  Fed.  42.  Changes  made  by  court  during  the 
formation  of  the  jury  were  not  error  where  it  appeared  that  the  jury 
as  formed  was  fair  and  impartial.  Walker  r.  Kennison,  34  N.  H. 
257*     The  discharge  of  a  juror,   for  an  insniBcient  reason,   during 
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impaneling,  is  not  reversible  error  where  an  impartial  jury  "wras 
secured  and  peremptory  challenges  were  not  exhausted.  Atchison^  T. 
&  S.  F.  R.  Co.  V.  Franklin,  23  Kan.  74,  citing  People  v.  Ferris,  1 
Abb.  Pr.  N-  S.  193.  The  act  of  the  court  in  excusing  a  juror  over 
the  objection  of  the  defendant^  without  legal  cause,  was  without  prej- 
udice to  the  defendant  where  he  had  not  exhausted  his  peremptory 
challenges.  Brennan  v.  O'Brien,  121  Mich.  491,  80  N.  W.  249.  Ex- 
cusing a  juror  not  disqualified  was  not  prejudicial,  where  such  act 
did  not  prevent  plaintiff  having  a  jury  drawn  from  the  regular  panei 
and  he  had  not  exhausted  his  peremptory  challenges.  Commercial 
Bank  v.  Chatfield,  121  Mich.  647,  80  N.  W.  712.  The  fact  that  the 
peremptory  challenges  were  exhausted  does  not  deprive  the  judge  of 
power  to  set  aside  jurors,  if  all  those  who  composed  the  jury  were 
qualified.  O'Neil  v.  Lake  Superior  Iron  Co.  67  Mich.  560,  35  N.  W. 
162. 

But  that  it  will  not  be  presumed  that  exclusion  of  competent  jurors  was 
harmless,  see  Santee  v.  Standard  Pub.  Co.  36  App.  Biv.  555,  55  N. 
Y.  Supp.  361,  following  Hildreth  v.  Troy,  101  N.  Y.  234,  54  Am. 
Rep.  686,  4  N.  E.  659, 

«Quay  V.  Duluth,  S.  S.  &  A.  R.  Co.  153  Mich.  567,  18  L.R.A.(N.S.)  250, 
X16  ]Jf.  W.  1101. 

8  State  y.  West,  46  La.  Ann.  1009,  15  So.  418   (criminal  case). 

/.  Excusing  person  from  jury  list  or  venire. — A  court  may, 
in  its  discretion,  excuse  jurors  called  on  the  regular  panel,^  it 
appearing  there  were  more  than  a  sufficient  number  left  to  try 
•the  cause.* 

1  Jurors  excused  within  the  discretion  of  the  court  and  "stood  over"  to 
a  later  date  in  the  term.  Fulton  County  v.  Amorous,  89  Qea  614, 
16  S.  E.  201. 

'State  V.  Somnier,  33  La.  Ann.  237   (criminal). 

It  was  not  prejudicial  error  to  excuse  them  over  a  bare  objec- 
tion, where  the  party  had  not  done  that  which  was  necessary  to 
entitle  him  to  a  jury  trial,  and  where  rather  than  accept  the  jury 
that  was  left  to  him  he  waived  trial  by  jury.^ 

Talesman  no  longer  needed  may  be  excused  ;*  but  a  special  or 
talesman  list  should  be  exhausted  by  calling  those  who  failed  to 
app^ir,  before  calling  more  jurors.* 

1  Doll  T.  Mundine,  7  Tex.  Civ.  App.  96,  26  S.  W.  87. 

^  Court  properly  excused  talesmen  jurors,  it  appearing  their  services  were 
no  longer  necessary.     State  v.  West,  35  La.  Ann.  28  (criminal); 
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•  Court  erred,  in  a  criminal  cause,  in  refusing  to  stay  the  further  call 
of  jurors  and  force  the  attendance  of  jurors  summoned  upon  a  special 
venire,  and  who  failed  to  appear.  Boles  v.  State,  24  Miss.  445  (crim- 
inal). 

g.  Resumption  of  trial  after  svistitiirting  juror. — The. trial 
may  be  resumed  an  the  substitution  of  another  competent  juror 
if  evidence  has  not  yet  been  taken.^  After  taking  of  evidence 
the  setting  aside  of  a  juror  will  work  a  mistrial  and  continuance 
unless  the  parties  assent.* 

1  When  a  juror  has  been  excused  after  swearing  but  before  the  trial  proper. 
Quay  V.  Duluth,  S.  S.  &  A.  R.  Co.  153  Mich.  567,  18  L.R.A.(N.S.)  250, 
116  N.  W.  1101;  State  v.  Moncla,  39  X^,  Ann.  868,  2  So.  814  (crim- 
inal);  State  V.  Johnson,  48  La,.  Ann,  437,  19  So.  476  (criminal). 
When  excused  after  swearing  but  before  evidence  introduced,  because 
of  sickness.     Silsby  v.  Foote,  14  How.  218,  14  L.  ed.  394.  , 

It  was  no  error  on  the  part  of  a  commissioner  of  special  bail  to  call  an- 
other juror  and  continue  the  trial,  where  a  juror  who  had  been  sworn 
failed  to  appear  before  any  testimony  was  taken.  Rice  ▼.  Sims,  21 
S.  C.  L.   (3  HiU)   5. 

8  As  to  practice  of  withdrawing  juror,  see  post,  chapter  xix.,  §  2. 

A  juror  may  be  excused  because  of  sickness  after  the  trial  has  begun  and 
proof  taken,  and  the  trial  proceeded  with,  where  no  objections  are 
raised  by  either  party.  Lindsey  v.  Tioga  Lumber  Co.  108  La.  468, 
92  Am.  St.  Rep.  384,  32  So.  464;  State  v.  Ronk,  91  Minn.  419,  98 
N.  W.  334  (criminal).  Juror  discharged  and  trial  continued  where, 
after  the  commencement  of  the  trial,  the  juror,  after  an  adjourn- 
ment, appeared  before  the  court  intoxicated,  although  he  stated  he 
would  be  sober  in  the  morning.  Routledge  v.  Elmendorf,  54  Tex.  Civ. 
App.  174,  116  S.  W.  156.  Court  erred  in  discharging  juror  against  de- 
fendant's objection  after  the  trial  has  begun  and  proof  taken,  because 
of  the  statement  of  the  juror  that  he  did  not  believe  the  statements 
of  certain  of  the  witnesses.  Mahoney  v.  San  Francisco  &  S.  M.  R.  Co. 
110  Cal.  471,  42  Pac.  968.  The  court  erred  in  continuing  the  trial 
with  eleven  jurors  after  the  discharge  of  the  twelfth  for  illness, 
where  objection  was  interposed.  Kelsh  v.  Dyersirlle,  68  Iowa,  137j 
26  N.  W^.  38.  Submitting  a  cause  for  the  verdict  of  eleven  jurors, 
over  the  defendant's  objection,  after  the  discharge  of  a  juror  for  ill- 
ness, is  erroneous.  Eshelman  v.  Chicago,  R.  I.  &  P.  R.  Co.  67  Iowa, 
296,  25  N.  W.  251.  The  moment  a  juror  is  withdrawn,  there  is  a 
mistriaf  unless  the  parties  consent  to  his  place  being  filled.  Prentice 
V.  Chewning,  1  Rob.  (La.)  71. 
Abbott,  Civ.  Jur.  T.— 8. 
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1.  Defendant's  motion  to  dismiss  or  for  judgment  on  the  pleadings,  for 

'       '  insufficiency  of  complaint, 
a.  Tti  general. 
'  b.  Several  .defendants. 

c.  Specif y^ng  the  ground. 

d.  Exception  to  ruling. 

e.  Amending  to  defeat  the  motion. 

f.  Motion,  when  to  be  made. 

2.  Defendant's  motion  to  dismiss  or  for  judgment  on  the  pleading^,  be 

cause  of  admitted  defense. 

3.  Plaintiff's  motion  for  judgment  for  insufficiency  of  answer,  or  because 

of  admitted'  cause  of  action. 

a.  In  general. 

b.  Test  of  sufficiency. 

'    t.  Motion,  when  to  be  made; 

d.  Waiver  of  right  to  njove. 

e.  Exception  to  ruling. 

4.  Motion  to  compel  election. 

a.  Inconsistent  causes  of  action  or  defenses. 

b.  Time  for  objection;  waiver. 

c.  Misjoinder. 

d.  Exception  to  ruUng, 

5.  Assessing  damages. 

<)»  Motipn  to  strike  out. 
a.  In  general. 
!  ,    b.  Discretioi^  of  cpurt. 
7.  Motion  to  make  more  defmite  and  certain. 

'  ■        .      ■     ■  '  '      . 

1. , Defendant's  motion  to  dismiss  or  for  judgment  on  the  pleadings, 
for  insufficiency  of  complaint, 
a.  In  general.-r'The  objection  that  the  complaint  does  not 
fltate  facts  to  constitute  a  cause  of  action  is  not  waived  by  going 
to  trial  "without  raising  it  by  answer  or  demurrer,  but  it  may  be 
taten  by  motion,  at  the  trial,  to  dismiss,^  or  for  such  judgment 
for.  defendant  as  he  Is  entitled  to  on  the  pleadings.*  So,  of  the 
objection  that  the  court  has  not  jurisdiction  of  the  subject  of 
the  action.  For  the  purposes  of  the  motion,  the  allegations  of 
the  complaint  are  to  be  deemed  true,  as  on  demurrer.*  , 

iTooker  v.  Arnoux,  76  N.  Y.  397,  and  cases  cited;  Mosseli^aii  T.  Caen, 
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4  Tlioiiip..&  G.  nu  1  Hun,  647;  Luddington  y.  Xaft,  10  Qarb.  .447.; 
StannArd  v.  Eytiage,  5  Robt.  80,  3  Ahb.  Pr,  N.  S.  42,  33  Hqw..  Pr. 
262;  Steuben  County  v.  Wood,  24  App,.  Div.  442,  48  N.  X,  .Supp..^71; 
Weekfl  V.  O'Briien,  141  N.  Y-  199,  36  N.  E.-  185;  ijand  v.  Sha\y,  20 
Misc.  698,  46  N;  Y.  Supp.  528;  McCuUough  v,  Pence,  85  Hun, -271, 
32  N.  Y.  Supp.  986;  Mills  v,  Knapp,  39  Fed.  692;  MilhoUin  v.  Fuller, 
.  1  lud.  App.  68,  27  N.  E.  112;  Martin  v.  Creech,  58  Mo.  App.  391; 
Knowles  v.  Norfolk  S.  E.  Co.  102  N.  C.  62,  9  S.  E.  7;  Jackson  v. 
Jackson,  105  N.  C.  433,  11  S.  E.  173;  Pescud  v.  Hawkins,  71  N.  C. 
299.  Compare  Saunders  v.  P^dleton,  19  K.  I.  292,  36  Atl,  89 ;  Rich- 
mond V.  Brookings,  48  Fed.  241;  United  Bldg.-Material  Co.  v.  Odell, 
67  Misc.  584,  123  N.  Y.  Supp.  313.  But  see  Thomas  v.  Smith,  75 
Hun,  573,  27  K.  Y.  Supp.  589,  where,  although  recognized  as  lawful, 
this  practice  was  not  commended  as  the  best  means  to  promote  the 
'  ends  of  justice;  but  judgment  of  dismissal  was  rever'sed  becatt«e  thte? 
bourt  held  the  complaint  stifflcient,  though  the  court  considered  de- 
fendant had  recognized  its  sufficiency  by  answering. 

Snch  a  motion  admits  the  truth  of  the  pleadings  and  also  the  statements 
of  counsel  in  his  opening.  Roberts  v.  Colorado  Springs  ^  I.  Rl'  Co. 
45  Colo.  188,  101  PaCi  59. 

A  motion  made  at  the  commencement  of  a  trial  to  dismiss  a  complaint 
on  the  ground  that  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  is  practically  a  demurrer  to  the  complaint  on  that 
ground,  and  it  cannot  be  sustained  unless  it  appears  that,  admitting 
all  the  facts  alleged,  no  cause  of  action  whatever  is  stated.  Abbott 
V.  Easton,  195  N.  Y.  372,  88  N.  E.  572.  On  such  a  motion  at  the 
opening  of  the  trial,  the  complaint  must  be  liberally  construed  in  favci* 
of,  and  not  against,  it,  as  to  matters  of  form.  Catterson  v.  Brodklyn 
Heights  R.  Co.  132  App.  Div.  399,  116  N.  Y.  Supp.  760.  See  also 
Eckes  V.  Stetler,  98  App.  Div.  76,  90  N.  Y.  Supp.  473;  Oakeshott  v 
Smith,  104  App.  Dir.  384,  93  N.  Y.  Supp.  659;  Hoflinan  HoUse  v. 
,  Foote,  172  N,  Y.  348,  65  N.  E.  169.  The  complaint  may  be  dismissed 
if  the  opening  shows  no  right  of  action.  Miner  v.  Hopkinton,  73  N. 
H.  232,  60  Atl.  433;  Sims  v.  Metropolitan  Street  R.  Co.  65  App.  Div. 
270,  72  N.  Y.  Supp.  835;  Eckes  v.  Stetler,  98  App.  Div.  76,  90  N. 
Y.  Supp.  473;  Brooks  v.  McCabe  &  Hamilton,.  39  Wash.  62,  80  Pac.  ' 
1.004- 

If  the  complaint  ie  dismissed  on  cotinsers  opening,  it  must  be  assumed 

that  the  facts  stated  in  the  complaint  and  opening  are  true.     Yaple 

V.  New  York,  O.  A  W.  R.  €o.  67  App.  Div.  265,  68  N.  Y.  Supp,  292. 

<  If  tlji^  plaintiff,  is  entitled  to  nominal  damages  the  complaint  cannot 

h»  dismissed.    Nilsson  v.  De  Haven,  47  App.  Div.  537,  62  N.  Y.  Supp. 

An  allegation  of  the  conclnsicm  of  law  whieh  the  omitted  fact  wag  essen- 
'tial'tojmake  eut  was  held  not  enough  to  sustain  the  coofplaifft  a^ainat 
'  gnch.  motion,  in. . Sheridan  y.  Jackson^  72  N.  Y.  170. 
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In  Georgia,  a  defendant  desiring  to  assail  the  petition  for  insufficiency 
must  do  so  at  the  first  term;  failing  in  which,  plaintiff  is  entitled 
to  be  heard  on  the  merits,  and  an  oral  motion  at  trial  to  dismiss  will 
not  be  entertained.  Bishop  v.  Woodward,  103  Ga.  281,  29  S.  E.  968. 
But  see  Maddox  v.  Randolph  County,  65  6a.  216. 

In  Colorado,  failing  to  demur  and  answering  accepts  the  complaint  as 
stating  a  cause  of  action;  and  the  court  cannot,  of  its  own  motion 
during  the  trial,  dismiss  a  count  setting  up  a  separate  cause  of  action 
on  the  ground  of  insufficiency.  Kyes  v.  Best,  8  Colo.  App.  129,  46 
Pac.  227. 

In  Iowa,  the  objection  can  be  taken  only  by  motion  in  arrest  of  judgment 
before  judgment  is  entered.  Draper  v.  Ellis,  1^  Iowa,  316;  Pierson 
V.  Independent  School  Dist.  106  Iowa,  696,  77  N.  W.  494. 

I 

In  some  states  insufficiency  of  the  complaint  or  petition  to  state  a  cause 
of  action  is  made  the  ground  of  an  objection  to  the  introduction  of 
any  evidence,  interposed  immediately  after  plaintiffs  opening;  and 
this  question  will  be  discussed  in  the  Brief  on  the  Pleadings,  in  its 
appropriate  place. 

Objections  loaivecL — A  motion  to  dismiss  is  not  proper,  however,  for 
other  objections  to  be  taken  by  answer  or  demurrer,  and  which  are 
expressly  waived  if  not  so  raised;  as,  for  instance,  misjoinder  of  causes 
of  action.  Barnard  v.  Brown,  43  N.  Y.  S.  R.  602,  17  N.  Y.  Supp. 
632;  Davis  Lumber  Co.  v.  Home  Ins.  Co.  96  Wis.  r*42,  70  N.  W.  59; 
Burns  v.  Ashworth,  72  N.  C.  496;  Densmore  y.  Shepard,  46  Minn. 
64,  48  N.  W.  628,  681. 

Or  that  the  action  was  not  brought  by  the  party  in  interest.  Spooner 
V.  Delaware,  L.  &  W.  R.  Co.  116  N.  Y.  22,  21  N.  E.  696. 

Or  that  plaintiff  is  seeking  equitable  relief,  when  he  has  an  adequate  rem- 
edy  at  law,  if  jurisdiction  of  equity  and  law  is  not  concurrent.  Ket- 
chum  v.  Depew,  81  Hun,  278,  30  N.  Y.  Supp.  794. 

So,  also,  of  the  objection  that  the  cause  of  action  is  not  equitable  in  its 
nature,  but  is  merely  for  money  paid  and  received  in  violation  of  a 
statute,  although  plaintiff  is  seeking  equitable  relief.  Stiefel  v.  New 
York  Novelty  Co.  14  App.  Div.  371,  43  N.  Y.  Supp.  1012. 

And  of  misjoinder  of^parties  plaintiff.  Schwartzel  v.  Karnes,  2  Kan. 
App.  782,  44  Pac.  41;  Densmore  v.  Shepard,  46  Minn.  64,  48  N.  W. 
528.  The  remedy  being,  according  to  Liverpool  &  Xi.  &  Q.  Ins*  Co.  t. 
Ellington,  94  Ga.  785,  21  S.  E.  1006,  correcti<Hi  of  the  petition  by 
striking  out  the  improper  party  by  special  demurrer. 

So,  in  a  personal  action  in  a  justice's  court,  withdrawal  of  a  motion  to 
dismiss  for  want  of  jurisdiction  of  the  parties,  and  consent  to  try 
the  case  on  the  merits,  waives  the  objection  of  want  of  jurisdiction. 
Lnco  Y.  Superior  Ct.  71  CaL  555,  12  Pac.  677. 

Nor  does  the  practice  apply  to  a  cause  of  action  defectively  stated  as  to 
form.    Johnson  y.  Crookshanks,  21  Or.  339,  28  Pac.  78.    Or  whore  the 
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cause  is  tried  on  an  agreed  statement  of  facts.  Hines  v.  Wilmington 
&  W.  R.  Co.  95  N.  C.  434.  And  defendant  cannot,  after  admitting 
in  his  answer  the  execution  and  delivery  of  the  note  sued  on,  move 
to  dismiss,  because  the  note  was  not  filed  with  the  petition,  though 
so  stated  therein.     Fenwick  v.  Bowling,  50  Mo.  App.  516. 

It  is  not  a  fatal  objection  to  a  complaint,  upon  motion  to  dismiss,  that  it 
contains  irrelevant  or  redundant  matter,  or  that  the  allegations  are 
indefinite  or  uncertain.  Such  defects  are  to  be  remedied  by  motion 
to  strike  out,  or  to  make  more  definite  and  certain.  Simmons  v. 
Eldridge,  29  How.  Pr.  309,  10  Abb.  Pr.  296.     See  post,  §§  6,  7. 

•Denis  v.  Velati,  96  Cal.  223,  31  Pac.  1;  Greenleaf  v.  Egan,  30  Minn.  316, 
15  N.  W.  254;  Hibernia  Sav.  &  L.  Soc.  v.  Thornton,  117  Cal.  481, 
49  Pac.  573;  Hawkins  v.  Overstreet,  7  Okla.  277,  54  Pac.  472;  Mills 
V.  Hart,  24  Colo.  505,  52  Pac.  680. 

A  motion  for  judgment  on  the  pleadings  goes  to  the  substanee  of  the 
pleading  attacked,  and  not  to  the  form;  and,  as  a  general  proposition, 
such  a  motion,  based  on  the  lacts  established  by  the  pleadings,  cannot 
be  sustained,  except  where,  under  those  facts,  a  judgment  different 
from  that  pronounced  could  not  be  rendered,  notwithstanding  any  evi- 
dence which  might  be  produced;  or  unless,  under  the  admitted  facts, 
the  moving  party  is  entitled  to  judgment,  without  regard  to  what 
the  findings  might  be  on  the  facts  upon  which  issue  is  joined;  hence 
the  rule  that  the  motion  cannot  prevail,  unless,  on  the  facts  estab- 
lished, the  court  can,  as  matter  of  law,  pronounce  judgment  on  the 
merits, — that  is,  determine  the  rights  of  the  parties  to  the  subject- 
matter  of  the  controversy,  and  render  a  judgment  in  relation  thereto 
which  is  final  between  the  parties.  Mills  v.  Hart,  24  Colo.  505,  52 
Pac.  680.    See  also  Rice  v.  Bush,  16  Colo.  484,  27  Pac.  720. 

A  statute  providing  that  if  a  demurrer  answer  or  reply  is  frivolous  the 
party  prejudiced  thereby,  upon  previous  notice,  may  apply  to  the 
court  or  to  a  judge  for  judgment  thereon,  and  judgment  may  be  given 
accordingly,  does  not  authorize  judgment  on  account  of  the  frivolous- 
ness  of  the  last  pleading,  where  it  is  necessary  before  awarding  judg- 
ment to  examine  all  the  pleadings;  judgment  is  to  be  ordered  for 
frivolousness  of  the  pleading  only  where  the  insufficiency  of  it  is  so 
clear  that  it  appears  upon  the  statement  without  any  further  argu- 
ment;   Henriques  v.  Trowbridge,  27  App.  Div.  18,  50  N.  Y.  Supp.  108. 

But  a  mere  formal  defect,  such  as  want  of  verification,  cannot  be  reached 
by  such  a  motion.     Speer  v.  Craig,  16  Colo.  478,  27  Pac.  891. 

The  question  of  sufficiency  of  pleadings,  generally,  to  withstand  such  a 
motion,  belongs  properly  to  the  Brief  on  the  Pleadings,  and  will  be 
there  fully  discussed  under  the  appropriate  heads. 

*  Sheridan  v.  Jackson,  72  N.  Y.  170,  affirming  10  Hun,  89;  Floyd  v.  John- 
son, 17  Mont.  471,  43  Pac.  631;  People  v.  Johnson,  96  Cal.  471,  31 
Pac.  611;  Merchants'  Nat.  Bank  v.  Eckels,  191  Pa.  372,  43  Atl,  245; 
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Haun  V.  Trainer,  190  Pa.  1,  42  Atl.  367;  Ketchum  v.  Van  Dusen,  li 
App.  Div.  332,  42  N.  Y.  Supp.  1112. 

And  it  will  be  so  treated  on  appeal,  if  plaintiff  excepts  to  a  dismissal 
instead  of  amending.  Sheridan  v.  Jackson,  72  N.  Y.  170,  affirming 
10  Hun,  89.  The  question  being,  "Do  the  facts  alleged  constitute  a 
cause  of  action?  Hibernia  Sav.  &  L.  Soc.  v.  Thornton,  117  Cal.  481, 
49  Pac.  673.  , 

»  '  '  ' 

Axid  the  complaint,  although  not  stating  an  essential  fact  by  explicit, 
positive  averment,  as  required  by  the  rules  of  pleading,  will  be  up- 
held, when  first  assailed  by  motion  for  judgme^nt  on  the  pleadings, 
if  such  fact  appears  by  plain  and  necessary  implication.  Hargro 
V.  Hodgdon,  89  Cal.  623,  .26  Pac.  1106.  And  the  motion,  whether  de- 
manding dismissal  or  judgment  for  defendant  on  the  pleadings,  denied, 
if  the  complaint  states  facts  entitling  plaintiff  to  any  relief,  legal 
or  equitable.  Sanders  v.  Soutter,  126  N.  Y.  193,  27  N.  E.  263;  Staf- 
ford V.  Merrill,  62  Huh,  144,  16  N.  Y.  Stipp.  467;  Hawkintl  v.  Over- 
street,  7  Okla.  277,  54  Pac.  472. 

All  well-pleaded  facts  in  the  pleading  of  the  adverse  party  are  admitted 
on  a  motion  for  judgment  on  the  pleadings.  Watkinds  v.  Southern  P. 
R.  Co.  14  Sawy.  30,  4  L.R.A.  239,  38  Fed.  711;  Mills  v.  Hart,  24  Colo. 
605,  65  Am.  St.  Rep.  241,  52  Pac.  680;  Tawney  v.  Simonson,  W.  &  H. 
Co.  109  Minn.  341,  27  L.R.A.(N.S.)  1035,  124  N.  W.  229;  State  ex  reL 
Atty.  Gen.  v.  Simmons  Hardware  Co.  109  Mo.  118,  15  L.R.A.  676,  18 
S.  W.  1125;  Helena  Nat,  Bank  v.  Rocky  Mountain  Teleg.  Co..  20  Mont, 
379,  63  Am.  St.  Rep.  628,  51  Pac.  829;  Yancey  v.  Boyce,  28  N.  D. 
187,  148  N.  W.  539,  Ann.  Cas.  1916E,  258;  Yoder  v.  Randol,  16  Okla. 
308,  3  L.R.A.(N.S.)  576,  83  Pac.  537;  Mendenhall  v.  J>avis,  62  Wash. 

169,  21  L.R.A.{N.S.)  914,  100  Pac.  336,  17  Ann.  Cas.  179. 

,    -  • .      •     / 

.  ■  I 

Whether  the  motioa  to  dismiss  can  be  denied  because  the 
answer  contains  the  matter  which  the  defendant  objects  has  not 
been  alleged,  is  disputed.^ 

But  a  motion  for  judgment  for  defendant  is  precluded  if 
plaintiff^s  pleadings  raise  a  material  issue  to  be  tried,^  or  if  the 
defect  in  the  complaint  is  so  apparent  as  not  to  mislead  defend- 
ant,* and  is  supplied  by  the  answer.* 

iCompare  Miller  v.  White,  4  Hun,  62,  6  Thomp.  &  C.  255;  Toop  v.  New 
York,  36  N.  Y.  S.  R.  724,  13  N.  Y.  Supp.  280,  and  Leon  v.  Bernheimer, 
10  Week.  Dig.  288,  on  the  one  hand ;  and  Smith  v.  Van  Ostrand,  64 
N.  Y.  278,  280,  and  Russell  v.  New  York,  1  Daly,  263,  on  the  other. 
See  also  Hughes  v.  Carson,  90  Mo.  399,  2  8.  W.  441,  holding  that 
any  omission  to  state  a  material  fact  in  the  petition  is  obviated  if 
'  the  answer  put  it  in  issue. 
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•A  single  material  issue  precludes  a  judg9ieBt  on.  th^  pleading^.  See 
Iba  V.  Central  Asso.  5  Wyo.  355,  40  Pac.  527,  42  Pac.  20.  .See  al^o  , 
Mills  V.  Hart,  24  Golo.  505,  52  Pac.  680;  Raymond  v.  Morrison,  9 
Wash.  156,  37  Pac.  318;  Miles  v.  Edsall,  7  Mont.  185,  14.  Pap.  710; 
Floyd  V.  Johnson,  17  Mont. '469,  43  Pac.  631,  and  cases  cited;  Pfist^r 
V.  Wade,  69  Cal.  133,  10  Pac.  369;  Notris  v.  Lilly,  147  Gal.  754,  109 
Am.  St.  Rep.  188,  82  Paa  425;  Penny  v,J^udinick,  152'2^.,  C.  .375^ 
67  S.  E.  919;  Powers  v.  Miller,  123  App.  Div,  396,  107  N.  y.,Supj?. 
960. 

A  judgment  on  the  opening  cannot  be  granted  unless  the  facts  stated  pre- 
clude any  recovery.  Coffey ville  Min.  &  Gas  Co.  v.  Carter,  65  Kan. 
665j  70  Pac»  635;  Brashea,r  v,  Rabeustein,  71,  I^n.  455,  80  Pac.  95P;  . 
Stewart  v.  Rogers,  71  Kan.  53^  80  Pac.  58.  The  complaint  should  riot 
be  dismissed  on  counsers  opening,  in  which  he  stated  Uiat  he  had  no 
"feyewitness  to  the  accident,  and  would  have  toprgva^hja  allegations 
by  circumstantial  evidence,  and  rely  on  hostile  witnesses  whose  testi- 
mony he  could  not  forecast.  However  improbable  the^  chances  of  suc- 
cess might  appear,  the  plaintiff  was  entitled  to  preseht  her  evidence. 
Darton  v.  Interborough  Rapid  Transit  Co.  125  App.  Div.  8S6,  110 
N.  Y.  Supp.  171. 

»  Clement  v.  Hughes,  13  Ky.  L.  Rep.  352,  17  S.  W.  285. 

♦  Chicago,  B.  &  Q.  R.  Co.  v.  German  I»8.  Co.  Z  Ka.n.  App.  395,  42  Pac. 

594. 

•   .'.      • .  .  •  •     • : 

6.  Several  defendants. — If  the  action  i8  against  inbre  than 
one  defendant  the  objection  may  be  made  on  behalf  of  any  on4 
or  more  of  them  as  to  whom  sufficient!  facts  are  not  stut'^d.'and 
the  complaint  dismissed  as  to  him  or  them.^ 


t '  i 


1  Montgomery  County  Bank  v.  Albany  City  Bank,  7  N.  Y.  459. 

■       '    •        ■      •  .  .  ........  'j      .   .     . 

■       • .        ■  .  .        •     ■>    ., 

e.  Specifying  the  ground, — -The  motion  to  dismisa  should 
specify  the- defect  with  sufficient  clearness- to  enable. plaintiff  t« 
amend.* 

*  *        y  •         .   t 

»See  Higgins  v.  Newton  &  F.  R.  Co.  66  N.  Y.  604,  affirming  3  Hun,  611  j 
Robbins  t.Woolcott,  66  Barb.  63;  Beiitor  v.  Clark,  78  N.  Y»  21, 
reversing  12  Hun,  189;  Boldt  v.  Epstein,  29  Misc.  583,  61  N.  Y,  Supp. 
248;  E.  T.  Burrowes  Co.  v.  Rapid  Safety  Filter  Co.  49  Misc.  639, 
97  N.  Y.  Supp.  1048..  Jn  Elam  v.  Barnes^  110.  N.  C.  73,  14  S.  E.  621, 
a  motion  to  dismiss  for  insufficiency  was  held  a  demurrer,  and  should 
be  disregarded,  as  provided  by  a  statute  forbidding  consideratibn  of 
demurrer,  unless  it  specify  the  particulars  in  which  the  coipplaiat 
ig  deficient. 
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d.  Exception  to  rvling, — The  granting  of  the  motion,  when 
the  complaint  is  bad  and  the  motion  is  seasonably  made  and 
amendment  is  not  made,  is  not  matter  of  discretion,  but  of  legal 
right.*  But  if  the  defect  is  one  proper  for  amendment,  subse- 
quent proof  of  the  omitted  facts  cures  error  in  denying  the  mo- 
tion to  dismiss.*  And  an  exception  to  its  denial  will  be  un- 
availing if  the  complaint  is  subsequently  held  bad  on  demurrer.* 
And  an  exception  to  denial  of  motion  to  dismiss  is  waived  if 
defendant  afterward  introduces  evidence.* 

ITooker  v.  Arnoux,  76  N.  Y.  397;  Fuller  v.  Brown,  76  Hun,  557,  28  N. 
Y.  Supp.  189;  Hand  v.  Shaw,  20  Misc.  698,  46  N.  Y.  Supp.  628.  And 
see  Clift  v.  Rodger,  25  Hun,  39,  43.  Compare,  however,  Clark  v. 
Crego,  61  N.  Y.  646,  affirming  47  Barb.  599. 

An  order  of  denial  of  the  motion  is  not  appealable.  Cooper  v.  Wyman, 
122  N.  C.  784,  29  S.  E.  947;  Burrell  v.  Hughes,  116  N.  C.  430,  sub 
nom.  State  ex  rel.  Burrell  v.  Hughes,  21  S.  E.  971.  And  a  review 
can  be  had  only  on  appeal  from  the  judgment  on  exception  taken. 
Ronalds  v.  Cammann,  40  N.  Y.  S.  R.  690,  16  N.  Y.  Supp.  72.  Or 
from  a  judgment  denying  a  new  trial  or  dismissing  the  action.  Thorp 
V.  Lorenz,  34  Minn.  350,  25  N.  W.  712. 

In  Ohio,  dismissal  for  insufficiency,  in  the'  absence  of  request  to  amend, 
is  not  a  dismissal  without  final  hearing  from  which  an  appeal  will 
lie.    Radcliflf  v.  Radcliflf,  15  Ohio  C.  C.  284,  8  Ohio  C.  D.  278. 

In  the  absence  of  a  bill  of  exceptions  showing  the  ground  of  dismissal, 
it  will  be  presumed  that  the  dismissal  was  proper  on  the  facts. 
Chicago  V.  Porter,  124  111.  589,  16  N.  E.  854. 

And  in  Missouri  the  motion  and  ruling  thereon  cannot  be  considered  unless 
set  out  in  the  bill  of  exceptions.     Reitz  v.  Patton,  73  Mo.  App.  616. 

But  in  Rhode  Island  the  granting  or  refusal  of  a  motion  to  dismiss  being 
a  matter  of  discretion  with  the  court,  no  exception  lies.  Duggan  v. 
McCarthy,  —  R.  I.  — ,  13  Atl.  400. 

SLounsbury  v.  Purdy,  18  N.  Y.  615;  Morton  v.  Pinckney,  8  Bosw.  136; 
Horowitz  V.  Pakas,  22  Misc.  520,  49  >i.  Y.  Supp.  1008. 

»  Conaway  v.  Conaway,  10  Ind.  App.  229,  37  N.  W.  189. 

*  Leber  v.  Stores,  31  Misc.  474,  64  N.  Y.  Supp.  464;  American  Bonding 
Co.  V.  Strasburger,  99  C.  C.  A.  622,  176  Fed.  348;  Baker  v.  Racine- 
Sattley  Co.  86  Neb.  227,  126  N.  W.  687. 

e.  Amending  to  defeat  the  motion, — The  court  has  power  to 
allow  the  defect  to  be  supplied  by  amendment  to  defeat  the  mo- 
tion* if  the  amendment  does  not  substantially  change  the  cause 
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of  action  *  nor  make  the  case  one  requiring  a  different  mode  of 
trial.'  But  defendant  should  be  allowed  to  defend  also  to  meet 
the  new  allegations,*  and  to  have  an  adjournment  if  surprised.* 

iWooIsey  v.  Rondout,  2  Keyes,  603;  Simmons  t.  Lyons,  56  N.  Y.  67 1, 
affirming  3  Jones  &  S.  554;  Baiiman  v.  Bean,  57  Mich.  1,  23  N.  W. 
451^  with  disapproval  of  the  practice  of  dismissing  on  the  pleadings, 
when  no  demurrer  was  taken  (Cooley,  J.)*  And  see  Steuben  County 
T.  Wood,  24  App.  Div.  442.  But  a  plaintiff  who  has  not  asked  leave 
to  so  amend  cannot  be  allowed  to  amend  on  appeal  by  defendant  after 
denial  of  the  motion.  Alleman  v.  Bowen,  61  Hun,  30,  15  N.  Y.  Supp. 
318. 

>Same  cases. 

tBockes  V.  Lansing,  74  N.  Y.  437,  affirming  13  Hun,  38;  Stevens  v.  New 
York,  84  N.  Y.  296. 

«See  Union  Bank  v.  Mott,  11  Abb.  Pr.  42;  Crane  y.  lapscomb,  24  S.  C.  430. 

>See  ante,  chapter  II.  §  13. 

/.  Motion,  when  to  be  made. — The  appropriate  time  for  a 
motion  to  dismiss  the  complaint  for  insufficiency  is  before  the 
case  is  opened  or  before  evidence  is  adduced ;  but  the  court  may 
entertain  such  a  motion  at  any  stage  of  the  case^  before  evidence 
supplying  the  defect  is  heard.*  If  the  motion  to  dismiss  is  not 
made  until  after  the  evidence  is  in,  it  should  not  be  granted 
merely  for  insufficiency  of  the  complaint,  if  the  cause  of  action 
is  proved  and  defendant  has  not  been  surprised  or  prejudiced.' 

1  Scofield  V.  Whitelegge,  49  N.  Y.  259,  12  Abb.  Pr.  N.  S.  320,  affirming  10 
Abb.  Pr.  N.  S.  104 ;  Steuben  County  v.  Wood,  24  App.  Div.  442,  48  N. 
Y.  Supp.  471;  Ryan  v.  Fulghum,  96  Ga.  234,  22  S.  E.  940  (holding 
such  motion  proper  any  time  before  verdict). 

And  Kime  v.  Jesse,  52  Neb.  606,  72  N.  W.  1060,  held  that  a  motion  for 
judgment  on  the  pleadings  for  insufficiency  of  the  petition  may  be 
interposed  before  trial  or  verdict,  or  at  any  time  during  the  course 
of  the  pleadings. 

t  Perkins  v.  Giles,  53  Barb.  342. 

Ibe  reason  is,  the  court  is  not  bound  to  try  an  action  where  no  cause  is 
all^fed.  The  motion  was  made  (and  sustained  on  appeal)  in  Sheridan 
V.  Jackson,  72  N.  Y.  170,  after  admissions  of  fact  had  been  made  by 
plaintiff.  10  Hun,  89,  90.  And  in  Smith  v.  Van  Ostrand,  64  K.  Y. 
278,  after  some  evidence  had  been  given  under  the  complaint  but  none 
under  the  answer. 

And,  a  motion  to  dismiss,  made  at  the  close  of  plaintiff's  case,  and  after 
evidence  proving  it  had  been  admitted  without  objection,  is  not  proper, 
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if  no  such  motion  was  made  at^  opening.  Kniger  v.  Galewski,  13  Miac. 
56,  34  N.  Y.  Supp.  451;  Cielfield  v.  Browning,  9  Misc.  98,  29  N.  Y. 
Supp.  710;  Mcl<ain  v.  British  &  Foreign  Marine  Ins.  Co.  16  Misc.  336, 
38  K.  Y.  Supp.  77.  And  even  where  it  is  made  at  the  opening,  and 
renewed  at  the  close,  of  plaintiff's  case,  its  denial  will  not  require 
reversal  when  testimony  is  thereafter  offered  by  defendant.  Derrick 
V.  Emmehs,  38  N.  Y.  S.  R.  481,  14  N.  Y.  Supp.  360. 

«  Miller  v.  White,  8  Abb.  Pr.  N.  S.  48,  less  fully,  67  Barb.  504,  reversed  on 
another  ground  in '60  N.  Y.  187;  Rector  v.  Clark,  78  N.  Y.  21,  re- 
versing 12  Htin,  189 ;  Meyers  v.  Oohn,  4  Misc.  185,  23  N.  Y.  Supp.  998. 

2.  Defendant's  motion  to  dismiss  or  for  judgment  on  the  plead- 
ings, because  of  admitted  defense. 
The  court  may  entertain  a  motion  at  the  trial  for  dismissal  of 
the  complaint/  or  a  motion  for  such  judgment  for  defendant  as 
he  is  entitled  to  on  the  pleadings,*  on  the  ground  that  a  defense 
is  admitted  on  the  pleadings. 

ICauchoie  v.  Proctor,  1  App.  Div.  16,  36  N.  Y.  Supp.  967.  Even  if  the  ad- 
mission claimed  is  inferred  from  the  ambiguity  or  informality  of  an 
allegation  or  denial.  Clark  v.  Billon,  15  Abb.  N.  C.  265;  Millville 
Mfg.  Co.  V.  Salter,  15  Abb.  N.  C.  305.  Con^a,  Green  v.  Raymond,  14 
N.  Y.  Week.  Dig.  322. 

But  an  admission  of  the  defense  set  up,  coupled  with  an  allegation  that  it 
is  a  conditional  defense,  and  that  defendant  has  not  complied  with 
the  condition,  is  not  an  admission  within  the  rule.  Mol-lyneaux  v. 
Wittenberg,  39  Neb.  547,  5S  N.  W.  205. 

A  Thus,  where  plaintiff  fails  to  reply.  Schurmeier  ▼.  English,  46  Minn.  306, 
48  N.  W.  1112  J  Watkinda  v.  Southern  P,  R.  Co.  4  L.R.A*  239,  38  Fed. 
711;  Orr,  S.  &  Co.  v.  Gilbert,  68  111,  App.  429;  Bean  v.  Messer,  17 
Ky.  L.  Rep.  14,  30  S,  W.  198.  But  under  the  Oklahoma  Code  of  1890 
a  motion  by  defendant  for  judgment  on  the  pleadings  before  plaintiff 
had  been  ruled,  as  required  by  the  Code,  to  reply  to  allegations  of  new 
,  matter  in  the  answer,  was  properly  refused.  Keokuk  Falls  Improv. 
Co.  V.  Kingsland  &  D.  Mfg.  Co.  5  Okla.  32,  47  Pac.  484.  If  a  reply  is 
imnecessary,  because  the  answer  amounts  only  to  the  general  issue, 
and  sets  up  new  facts  constituting  a  defense,  a  motion  for  judgment 
on  the  'pleadings  is  not  proper.  Brown  v.  Spear,  6  How.  Pr.  146.  And 
see  Iba  v.  Central  Asso.  5  Wyo,  365,  40  Pae.  527,  42  Pac.  20. 

Or  fails  to  reply  within  the  proper  time.  Heebner  v.  Shepard,  5  N.  D.  56, 
63  N.  W.  892. 

Or  fails  to  specifically  deny  new  matter  set  up  by  way  of  defense.  See 
Wyatt  V.  Henderson,  31  Or.  48,  48  Pac.  790.  And  if  the  admissions  of 
the  reply  so  contradit^t  the  allegations  of  the  complaint  as  to  defeat 
the  right  of  action,  the  remedy  is  by  motion   for  judgment  on  the 
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pleadings.  Ibid.  And  defendant's  right  to  judgment  on  the  pleadings 
on  this  ground  is  not  affeetod  by  the  fact  that  he  did  not  move  until 
after  verdict.  Bcnicia  Agri.  Works  v.  Creijjhton,  21  Or.  495,  28  Pac. 
775,  30  Pac.  676. 

Or  to  file  the  requisite  verified  denial  of  allegations  of  new  matter  set  up 
by  way  of  defense.    Limerick  v.  Barrett,  3  Kan.  App.  573,  43  Pac.  853. 

But  mere  failure  of  the  reply  to  designate  the  count  of  the  answer  it  is 
intended  to  deny  will  not  authorize  judgment  for  defendant  on  the 
pleadings.     Highlands  v.  Raine,  23  Colo.  295,  47  Pac.  2^3. 

Where  the  reply  admits  certain  facts  set  out  in  defendant's  answer,  the 
question,  on  defendant's  motion  for  judgment  because  of  those  admin- 
sions,  is  the  sufficiency  of  the  admitted  facts  to  warrant  the  judgment 
demanded  by  defendant,  and  the  materiality  or  immateriality  of  those 
upon  which  issue  is  joined.  Mills  v.  Hart,  24  Colo.  505,  52  Pac.  680. 
-^d  if  the  admitted  facts  are  insufficient  to  support  the  judgment 
demanded  by  defendant,  the  motion  is  properly  refused.  Knaus  v. 
Givens,  110  Mo.  58,  sub  nom.  Knaus  v.  Dudgeon,  19  S.  W.  535. 

In  Washington,  it  is  only  in  cases  where  no  reply  whatever  has  been  filed 
to  the  affirmative  answer  that  judgment  is  authorized,  and  not  where 
a  reply  has  been  actually  filed,  though  found  to  be  insufficient  in  law. 
Davis  V.  Ford,  15  Wash.  107,  45  Pac.  739,  46  Pac.  393.  See  also  Ray- 
mond V.  Morrison,  9  Wash.  156,  37  Pac.  318. 

3.  Plaintiff's  motion  for  judgment  for  insufficiency  of  answer,  or 
because  of  admitted  cause  of  action. 

a.  In  general. — If  defendant  has  not  in  his  answer  denied 
either  of  the  allegations  in  the  complaint,  and  has  not  alleged 
new  matter  suflSeient  to  constitute  a  defense,  the  plaintiff,  if  a 
cause  of  action  is  sufficiently  alleged  in  his  complaint,  is  prima 
facie  entitled  to  recover  without  giving  evidence  of  the  truth  of 
his  allegations.^  So,  too,  where  the  answer  is  held  frivolous* 
or  evasive.' 

And  an  answer  admitting  plaintiff's  cause  of  action  as  good, 
in  part,  will  authorize  a  judgment  for  plaintiff  to  the  extent  of 
the  admitted  liability.* 

But  partial  insufficiency  of  an  affidavit  of  defense  is  not  an 
admission  of  any  liability  within  the  rule  in  Pennsylvania,  if 
it  is  sufficient  as  t<»  any  part  of  plaintiff's  claim.* 

1  Bacon  v.  Cropsey,  7  N.  Y.  105  j  Eaton  v.  Wells,  82  N.  Y.  676,  aflarming  22 
Hun,  123;  United  States  v.  Dashiel,  4  Wall.  182,  186,  18  L.  ed.  319, 
321.  And  to  the  same  effect  are:  Loveland  v.  Garner,  74  Gal.  298, 
15  Pac.  844;  Benham  v.  Connor,  113  Cal.  168,  45  Pac.  258;  Schoonover 
T.  Birnbaum,  148  Cal.  548,  83  Pac.  999;   Seatou  Mountain  Electric 
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Light,  Heat  &  P.  Co.  v.  Idaho  Springs  Invest  Co.  49  Colo.  122,  33 
L.R.A.(N.S.)  1078,  111  Pac.  834;  Lawrence  v.  Middle  States  Loan, 
Bldg.  &  Constr.  Co.  7  App.  D.  C.  161 ;  Purity  Ice  Works  v.  Roimdtree, 
104  Ga.  676,  30  S.  E.  885;  Horn  v.  Butler,  39  Minn.  515,  40  N.  W. 
833;  Norton  v.  Beckman,  ^33  Minn.  456,  55  N.  W.  603;  Sweeney  v, 
Schlessinger,  18  Mont.  326,  45  Pac.  213;  McDonald  v.  Pincus,  13  Mont. 
83,  32  Pac.  283;  Irish  v.  Pheby,  28  Neb.  231,  44  N.  W.  438;  Bristol 
Iron  &  S.  Co.  v.  Selliez,  175  Pa.  18,  34  Atl.  309;  First  Nat.  Bank  v. 
Crosby,  179  Pa.  63,  36  Atl.  155 ;  Mantua  Hall  &  Market  Co.  v.  Brooks, 
163  Pa.  40,  29  Atl.  744. 

But  that  an  affidavit  of  defense  might  be  more  clear,  definite,  and  particu- 
lar does  not  necessarily  prove  its  sufficiency  to  prevent  judgment. 
Steiner  v.  Bartlett,  2  Pa.  Super.  Ct.  4. 

A  material  issue  is  raised  by  an  answer  denying  plaintiffs  performance 
of  the  contract.     Hudson  Cos.  v.  Briemer,  113  N.  Y.  Supp.  997. 

Whatever  the  system  of  pleading  may  be,  it  can  hardly  justify  or  require 
the  court  to  give  an  instruction  contrary  to  law.  Nelson,  J.  United 
States  V.  Bashiel,  4  Wall.  182,  185,  18  L.  ed.  319,  321.  And  see  Gro- 
cer's Bank  v.  Murphy,  9  Daly,  510,  and  cases  cited. 

The  question  of  the  sufficiency  of  the  facts  set  up  in  an  answer  to  consti- 
tute a  good  defense,  whether  tested  by  demurrer  or  motion,  is  fully 
discussed  in  the  Brief  on  the  Pleadings,  under  appropriate  titles. 

«  Vass  V.  Brewer,  122  N.  C.  226,  29  S.  E.  352;  First  Nat.  Bank  v.  Pearson, 
119  N.  C.  494,  26  S.  E.  46. 

An  answer  is  frivolous  within  this  rule  where  it  is  obvious  from  mere  in- 
spection that  it  contains  a  defense  to  no  part  of  the  cause  of  action  al- 
leged, and  neither  raises  nor  tenders  an  issue  of  fact.  Fargo  v.  Vin- 
cent, 6  S.  D.  209,  60  N.  W.  858.  But  not  where  it  denies  knowledge 
o«  information  sufficient  to  form  a  belief  as  to  material  allegations 
of  the  complaint.  Bryne  v.  Hegeman,  24  App.  Div.  152,  48  N.  Y. 
Supp.  788. 

And  where  it  shadows  forth  a  good  defense,  but  states  it  imperfectly,  the 
defects  should  be  met  by  a  motion  calling  for  an  amendment,  and  not 
by  a  motion  for  judgment  on  the  answer  as  frivolous.  Yerkes  v.  Crum, 
2  N.  D.  72,  49  N.  W.  422.     . 

And  judgment  will  not  be  rendered  on  an  answer  as  frivolous,  if  an  argu- 
ment is  necessary  to  establish  the  insufficiency.  German  Exch.  Bank 
v.  Kroder,  13  Misc.  192,  34  N.  Y.  Supp.  133.  Nor  because  part  of  an 
answer  is  frivolous,  if  another  part  is  held  good  and  raises  triable 
issues.    Siriani  v.  Deutsch,  12  Misc.  213,  34  N.  Y.  Supp.  26. 

And  the  rule  is  equally  applicable  to  a  motion  for  judgment  for  frivolous- 
ness  of  defendant's  demurrer  to  plaintiff's  reply.  Charlton  v.  Webster, 
44  N.  Y.  S.  R.  117,  17  N.  Y.  Supp.  539. 

•  South  Bethlehem  School  Dist.  v.  McGovern,  6  Northampton  Co.  Rep.  237 ; 
Chapman  v.  Natalie  Anthracite  Coal  Co.  11  App.  D.  C.  386.    But  not 
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waere  the  objeetioB  can  be  removed  by  changing  the  word  "when*'  to 
"where."    Raker  v.  Bucher,  100  Cal.    214,  217,  34  Pac.  654,  849. 

♦  O'Connor  v.  Henderson  Bridge  Co.  95  Ky.  633,  27  S.  W.  251,  983;  Mc- 

Connell  v.  First  Nat.  Bank,  38  Neb.  252,  66  N.  W.  1013;  Frey  v* 
Fitzpatrick-Cromwell  Co.  108  La.  125,  32  So.  437. 

And  this  under  Pa.  act  May  31,  1893,  without  prejudice  to  plaintiff's  right 
to  proceed  for  the  balance.  Jordan  v.  Kleinl^mith,  5  Pa.  Dist.  R.  674; 
DeMorat  v.  Entrekin,  33  W.  N.  C.  160;  Roberts  v.  Sharp,  161  Pa.  185, 
28  AU.  1023. 

The  operation  of  this  act  is  not  confined  to  the  admission  of  distinct  itemsj 
but  applies  where  an  amount  is  admitted  to  be  due  on  items,  all  of 
which  are  more  or  less  in  dispute.  Calkins  v.  Keely,  3  Pa.  Dist.  R. 
339.  But  not  where  defendant,  though  admitting  certain  items,  al- 
leges payment  of  a  larger  amount  on  account  of  his  indebtedness  to 
plaintiff,  without  stating  on  what  items  and  what  account,  and  the 
court  is  unable  to  determine  whether  such  payment  was  applied  to 
the  admitted  or  disputed  items.  Philadelphia  v.  Second  &  T.  Streets 
Pass.  R.  Co.  2  Pa.  Dist.  R.  705. 

But  the  rendition  of  a  judgment  on  the  pleadings  without  proof,  for  a 
larger  sum  than  is  admitted  to  be  due  by  the  answer,  is  erroneous. 
Van  Etten  v.  Kosters,  48  Neb.  152,  66  N.  W.  1106. 

•  Jordan  v.  Kleinsmith,  5  Pa.  Dist.  R.  674;  Reilly  v.  Daly,  159  Pa.  605,  28 

Atl.  493;  New  Castle  v.  New  Castle  Electric  Co.  2  Pa.  Super.  Ct.  228; 
Myers  v.  Cochran,  3  Pa.  Dist.  R.  135;  Muir  v.  Shinn,  2  Pa.  Super.  Ct. 
24;  Ganor  v.  Hinrichs,  2  Pa.  Super.  Ct.  522.  But  see  Cobnrn  v, 
Reynolds,  3  Paw  Dist.  R.  475. 

But  where  the  answer  denies  all  the.  material  allegations  of 
the  petition  or  complaint  plaintiff  is  not  properly  entitled  to 
judgment  without  proof  of  his  cause  of  action.* 

1  Jones  V.  Rowley,  73  Fed.  286;  Wagner  v.  Boyce,  6  x\riz.  71,  52  Pac.  1122; 
Hibernia  Sav.  &  L.  Soc.  v.  Thornton,  117  Cal.  481,  49'  Pac.  573;  People 
ex  rel.  Atty.  Gen.  v.  Brown,  23  Colo.  425,  48  Pac.  661 ;  Tyrer  v.  Chew, 
7  App.  D.  C.  175;  Johnson  v.  Manning,  2  Idaho,  1073,  29  Pac.  101; 
Doyal  V.  Landes,  119  Ind.  479,  20  N.  E.  719,  21  N.  E,  1108;  Hutchison 
V.  Meyers,  52  Kan.  290,  34  Pac.  742;  Wichita  Nat.  Bank  v.  Maltby,  63 
Kan.  567,  36  Pac-  1000;  Parks  v.  Smith,  155  Mass.  26,  28  N.  E.  1044; 
Malone  v.  Minnesota  Stone  Co.  36  Minn.  325,  31  N.  E.  170;  Wheeler 
V.  Winnebago  Paper  Mills,  62  Minn.  429,  64  N,  W.  920;  Saville  v. 
Huffstetter,  63  Mo.  App.  273.  See  Floyd  v.  Johnsop,  17  Mont.  469, 
43  Pac.  631;  Van  Etten  v.  Kosters,  48  Neb.  152,  66  N.  W.  1106; 
Waldron  v.  Union  Trust  Co.  28  App.  Div.  156,  50  N.  Y.  Supp.  891; 
Morgan  v.  Roper,  119  N.  C.  367,  25  S.  £.  952;  Willis  v.  Holmes,  28  Or. 
265,  42  Pac.  989;  Hummel  v.  Lilly,  188  Pa.  463,  41  Atl.  613;  Newton 
Rubber  Co.  v.  Kahn,  186  Pa.  306,  40  Atl.  483;  Townsend  v.  Price,  19 
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Wash.  416,  53  Pac.  668;  Port  Townsend  S.  R.  Co.  t.  Weir,  115  Wash. 
60-7,  46  Pac.  1044;  State  ex  rel.  Perkins  v.  Sheridan  County,  7  Wyo. 
161,  61  Pac.  204. 

And  failure  of  the  answer  to  deny  an  immaterial  fact  does  not  take  the 
case  out  of  this  rule.  McKenzie  v.  Poorman  Silver  Mines,  31  C.  C.  A. 
409,  60  U.  S.  App.  1,  88  Fed.  111. 

A  motion  for  judgment  because  the  answer  was  not  verified  was  held  to  be 
not  strictly  proper  practice  in  Speer  v.  Craig,  16  Colo.  478,  27  Pac. 
891,  the  better  practice  being  to  move  to  strike  out  the  unverified 
answer  and  for  judgment  as  for  defa^ult. 

b.  Test  of  sufficiency. — On  a  motion  for  judgment  for  in- 
sufSciency  of  the  affidavit  of  defense,  the  matters  presented  by 
the  daim  and  affidavit  are  all  that  can  be  considered/ 

iMusser  v.  Stauffer,  178  Pa.  99,.  35  Atl.  709.  Either  in  support  of  or 
against  the  defense  disclosed  by  the  ?iffidavit,  Allegheny  v.  McCaffrey, 
131  Pa.  137,  18  Atl.  1001. 

But  the  reasonableness  or  unreasonableness  of  the  statements  therein  is 
not  before  the  court-    Rockwell  Mfg.  Co.  v.  Cambridge  Springs  Co.  191 
.     Pa.  386,  43  Atl.  327. 

And  affidavits  of  third  persons  cannot  be  considered  under  a  rule  oi  court 
providing  only  for  affidavits  by  plaintiff  and  defendant.  The  Rich- 
mond V.  Cake,  1  App.  D.  C.  447, 

But  a  Federal  court  may  take  judicial  notice  of  a  judjgment  of  a  ^ate  not 
within  its  jurisdiction,  holding  valid  and  regular  the  judgment  on 
which  the  suit  before  it  is  based.    Ball  v.  Warringt(»i^  87  Fed.  695. 

c.  Motion,  when  to  be  made, — A  motion  for  jndgment  for  in- 
sufficiency of  the  answer  should  be  made  before  plaij;itiff  has 
adduced  evidence  to  prove  his  cause  of  action.^ 

1  Tevis  V.  Hicks,  41  Cal.  123. 

d.  Waiver  of  right  to  move, — The  right  to  judgment  for  in- 
sufficiency of  an  adversary's  pleading  may  be  waived  by  not 
moving  therefor^  at  the  proper  time.'^ 


8 


1  Louisville  &  N.  R.  Co.  v.  Copas,  95  Ky.  460,  26  S.  W.  179. 
•Green  v.  Raymond,  14  N.  Y.  Week.  Dig.  322. 

«.  Exception  to  ruling, — Granting  a  motion  seasonably  made* 
is  a  matter,  not  of  discretion,  but  of  legal  right,  if  the  answer  or 
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affidavit  of  defense  is  held  iiiffnfficient  knd  no  amendment 
sought.*  And  error  in  denying  it  i-s  not  waived  by  afterwards 
proceeding  to  trial.' 

iSuch  a  motion  will  not  be  considered  on  appeal,  if  it  was  not  made  at 
trial.  United  States  ex  rel.  Search  v.  Choctaw,  O.  &  G.  R.  Co.  3  Okla. 
404,  41  Pac.  729. 

'Johnson  v.  Wright,  2  App.  D.  C.  216.    And  a  judgment  of  refusal  which 
is  clearly  improper  will  be  reversed.    No.  2  Assistance  Bldg.  &  L.  Asso. ' 
Y.  Wampole,  6  Pa.  Super.  Ct.  238.    But  the  error  in  law  must  be  ap- 
parent.   Ferree  v.  Young,  6  Pa.  Super.  Ct.  307. 

In  some  states  a  judgment  showing  by  its  recitals  that  it  was  rendered  oi| 
the  pleadings  on  plaintiff's  motion,  without  trial  of  the  issues,  may  foe 
reviewed  without  a  bill  of  exceptions  setting  forth  the  facts  recited. 
Weeks  v.  Garibaldi  South  Gold  Min.  Co.  73  Cal.  599,  15  Pac;  302.  See 
also  Power  v.  Gum,  6  Mont.  5,  9  Pac.  375  (holding  formal  exception  to 
a  denial  unnecessary). 

It  will  not  be  disturbed,  however,  because  there  is  inserted  in  the  tran- 
script what  purports  to  be  a  notice  of  the  hearing  of  the  motion  on 
an  earlier  day  than  that  mentioned  in  the  judgment,  and.  which  was 
a  legal  holiday,  in  the  absence  of  a  bill  of  exceptions  showing  that 
such  notice  was  the  one  pursuant  to  which  the  motion  was  finally 
herrd.    Prescott  v.  Grady,  91  Cal.  518,  27  PaC.  765. 

But  in  Evans  v.  Paige,  102  Cal.  132,  36  Pac.  406,  denial  of  siich  a  motion 
was  held  reviewable  only  on  appeal  from  the  judgment,  and  not  on 
appeal  from  an  order  denying  the  party's  motion  for  a  new  trial 

On  appeal  from  a  ruling  on  sueh  a  motion  the  onJy  question  is  as  to 
whether  the  answer  or  affidavit  defense  raises  any,  issue  for  trial. 
East  River  Electric  Light  Co.  v.  Clark,  45  N.  Y.  S.  R.  635,  18  N.  Y. 
Supp.  463;  ^tna  Ins.  Co.  v.  Confer,  158  Pa.  598,  28  Atl.  153.  And, 
aoording  to  Sullivan  County  v.  Middendorf,  7  Pa.  Super.  Ct.  71,  a 
judgment  for  want  of  sufficient  affidavit  of  defense  will  be  reversed 
on  appeal  if  the  declaration  fails  to  state  a  cause  of  actidn. 

t Power  Y.  Gum,  6  Mont.  5,  9  Pac.  575.  But  Becker  v.  Simons,. 3  Neb.  680, 
50  N.  W.  1,129,  holds  that  error  in  denying,  a  motion  is  waived  by 
pleading  anew  and  going  to  trial  on  the  merits. 

4.  Uotion  to  compel  election. 

a.  Inconsistent  causes  of  action  or  defenses, — If  incompatible 
causes  of  action  or  defenses^  are  stated  in  the  same  pleading,  the 
court  may,  at  the  trial  *  compel  the  party  to  elect  between  them^ 
The  appropriate  and  most  usual  course  is  to  require  the  pleader 
to  eleot  upon  which  defense  he  will  rely.*  He  should  be  allowed 
to  elect  between  inconsistent  defenses  and  to  amend  by  striking 
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out  the  defense  which  he  discards.*  In  a  number  of  the  courts, 
however,  motions  to  strike  out  one  of  the  inconsistent  defenses 
have  been  sustained,  notwithstanding  the  fact  that  such  a  course 
deprives  the  pleader  of  the  right  to  elect  upon  which  he  will 
rely.* 

But  an  objection  to  the  restating  of  the  same  contract  or  griev- 
ance in  different  forms  or  under  different  aspects  cannot  avail 
to  exclude  evidence  at  the  trial.® 

■ 

But  a  plaintiff  who  sets  out  causes  of  action  which  are  identi- 
calj  one  metely  setting  out  the  facts  more  fully  than  the  other, 
cannot  be  required  to  elect  between  them';  the  appropriate  rem- 
edy being  to  move  to  strike  out  one  of  the  causes  as  surplusage."' 

A  party  ought  not  to  be  compelled  to  elect,  before  evidence 
has  been  given,  between  two  causes  of  action  or  defenses  unless 
they  are  absolutely  inconsistent,  that  is  to  say,  incompatible ; 
nor  even  where  they  are,  if  the  case  be  stich  that  he  is  entitled  to 
a  discovery,  at  the  trial,  as  to  the  facts  necessary  to  enable  him 
to  elect.  The  present  practice  sanctions  a  pleader  in  asking  al- 
ternative relief  on  the  same  facts ;  and  in  supporting  the  same 
claim  by  stating  facts  in  several  counts  or  causes  of  action,  al- 
though success  upon  one  will  supersede  any  right  to  recover  on 
the  other  share  of  his  claim.  The  inconsistencv  which  is  ffrofnd 
for  compelling  election  is  an  absolute  incompatibility  in  the  facts 
alleged,  not  a  mere  superfluity  of  grounds  for  recovery,  nor  a 
mere  alternative  in  legal  results  arising  in  such  doubts  as  it  may 
be  a  part  of  the  object  of  the  trial  to  investigate  and  determine.* 

The  better  opinion  is  that  where,  a  plaintiff  has  really  two  dis- 
tinct and  separate  grounds  for  claiming  the  relief  demanded  in 
the  complaint,  and  states  each  one  therein  separately  and  plain- 
ly, or  where  he  is  somewhat  uncertain  as  to  the  exact  ground 
of  recovery  the  proof  may  afford,  he  may  frame  a  complaint  for 
the  recoverv  of  a  sinrfe  claim  in  several  distinct  counts  or  state- 
ments,  and  the  court  will  not  compel  him  to  elect  between  them.®. 
Requiring  a  defendant  to  elect  between  two  defenses  which  are 
not  inconsistent  is  prejudicial  error.*^ 

I  Southworth  v.  Bennett,  58  N.  Y.  659 ;  Hazen  v.  Bay  City  Traction  & 
Electric  Co.  152  Mich.  457,  116  N.  W.  364;  Lankford  v.  Lankford,  — 
Ky.  — ,  117  S.  W.  962.  In  Fadley  v.  Smith,  23  Mo.  App.  87,  the  law 
is  stated  to  be  that  where  causes  of  action  which  may  properly  be 
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joined  in  one  petition  are  placed  in  one  count  instead,  of  beilig  sepa- 
rately stated^  in  separate  counts,  the  remedy  is  by  motion  to  compel 
plaintiff  to  elect  one,  and  io  strike  out  the  remaining  causes  improp- 
erly joined.  And  in  Dooley  v.  Missouri  P.  R*  Go.  36  Mo.  App.  381, 
a  motion  to  eleet  was  held  the  proper  and  only  practice  tb  reach  im- 
proper mingling  or  joining  of  two  or  more  causes  of  action  in  a  count. 
See  also  Brown  y.  Kansas  Qity,  St.  J.  4  C.  B.  H.  Co.  20  Mo.  App. 
427;  Dougherty  v.  Wabash,  St.  L.  &  P.  R.  Co.  19  Mo.  App.  419;  Alex- 
ander y.  Thacker,  30  Neb.  614^  46  N:  W.  825.  But  Austin,  T.  ft  W. 
Mfg.  Co.  y.  Heiser,  6  S.  D.  429,  61  N.  W.  445,  holds  such  motton  inap- 
propriate as  to  a  plaintiff  who  failed  to  state  separately  seyeral 
causes  of  action  as  required  by  a  South  Dakota  statute.. 

But  the  right  to  make  the  election  ordered  rests  with  the  party,  and  can- 
not be  exercised  by  the  court.  Stewart  y.  HuntingtoUi  1*24  N.  Y.  127, 
26  N.  £.  289.  See  also  Shannon  v.  Rester,  69  Miss.  238,  13  So.  587. 
Kor  by  the  part^  asking  for  the  election.  See  Brown  y.  Kansas  City, 
St.  J.  &  C.  B.  R.  Co.  20  Mo.  App.  427. 

And  for  iJlustratiye  cases  requiring  an  election  by  plaintiff  between  incom- 
patible causes  of  action  stated  in  the  complaint,  see  Matz  y.  Chicago 
&  A.  R.  Co.  88  Fed.  770;  Burgett  y.  Grider,  54  Ark..  560,  16  S.  W.  5T3; 
Seymore  y.  Rice,  94  Ga.  183,  21  S.  £.  293;  I^ouisyHle  &  N.  R.  Co.  y. 
Kellem,  13  Ky.  L.  Rep.  225;  Alsop  y.  Central  Trust  Co.  100  Ky.  375, 
38  S.  W.  610 ;  Brady  y.  Ludlow  Mfg.  Co.  154  Mass.  468,  28.  N.  B.  901 ; 
Roberts  y,  Quincy,  0.  &  K.  C.  R.  Co.  43  Mo.  App.  287;  Union  Nat. 
Bank  y.  Lyons,  220  Mo.  538,  119  S.  W.  540;  Stokes  v.  Behrenes,  23 
Misc.  442,  52  N.  Y.  Supp.  251;  Wiley  y.  Cleyeland,  C.  C.  &  St.  L.  R. 
Co.  4  Ohio  Dec.  269;  Reed  y.  Northeastern  R.  Co.  37  S.  C.  42,.  16  S. 
E.  289 ;  Shanks  y.  Mills,  25  S.  C.  358 ;  Hill  y.  Hill,  51  S.  C.  134,  28 
S.  E.  309;  Ross  y.  Sheldon,  —  Ky.  — ,  119  B.  W.  225. 

See  also  as  requiring  the, pleader  to  elect.  Parks  y.  McClellan,  44  N.  J.  X^ 
652;  Riley  y.  Riley,  20  N.  J.  L.  114;  Trotter  y.  MilU,  6  Wend.  512; 
Bell  V.  Brown,  22  Cal.  671,  5  Mor,  Min.  Rep.  240;  Kelly  y.  Bernheimer, 
3  Thomp.  &  C.  140;  Springer  y.  Dwyer,  50  N.  Y.  19;  Cook  y.  Finxsh,  19 
Minn.  407,  Gil.  350;  Bird  &  M.  Map  Co.  y.  Jones,  27  Kan.  177; 
Black  V.  Holloway,  19  Ky.  L.  Rep,  694,  41  S.  W.  576;  Lawrence  y. 
Peck,  3  S.  D.  645,  54  N.  W.  808;  Pavey  v.  Pavey,  30  Ohio  St.  600; 
'  Patrick  y.  Boonville  Gaslight  Co.  17  Mo.  App.  465;  Shed  y.  Augus- 
tine, 14  Kin.  282;  Brann  v.  Brann,  19  Ky.  L.  Rep.  1814,  44  S.  W. 
424;  Grier  Commission  Co.  y.  Dockstader,  47  Mo.  App.  42;  Willson  y. 
Cleayieland,  30  Cal.  195;  Keane  y.  Kyne,  2  Mo.  App.  317;  Horton  y. 
Banner,  6  Bush.  596;  Ormsby  y.  Douglass,  2  Abb.  Pr.  407,  5  Duer,  665; 
Smith  y.  CuUigan,  74  Mo.  389;  Ferguson  V,  Prince,  2  Kan.  App.  7,  41 
Pac.  968.  • 

•         ^    ' 

tSouthworth  y.  Bennett,  58  N.  Y.  659;  Spaulding  y.  Saltiel,  18  Colo.  86, 
31  Pac.  486;  Ruff  y.  Columbia  &  G.  R.  Co.  42  B.  C.  114,  20  S.  K  27. 
Abbott,  Civ.  Jur.  T.— 9. 
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Se^  also  Stokes  t«  Behrenes,  23  Mbc.  442,  53- jN'*  Y.  Supp.  251,  sus- 
taining the  practice  of  moving  before  answer. 

But  TuthiU  T.  Skidmore,  124  N.  Y.  14a,  26  N.  E.  348,  holds  that  when  the 
inconsistency  is  apparent  on  the  face  df  the  complaint  defendant 
should,  befcH'e  answering,  move  that  plaintiff  be  compelled  to  elect; 
and  if  he  lies  by  until  trials  and  then  moves,  the  court  may,  in  its 
discretion,  wait  until  part  or  all  the  evid^icevis  in  before  ruling  on 
/  the  motion,. and  that  its  decision  will  not  be'i-eviewed  when  it  appears 
thj^t   defendant   was  not  harnned.'  < 

So,  in  Boemei:  y.  Central  Lead  Go.  69  Mo.  App.  60 Ij  an  acCiotf  fcy  a  widow 
for  the  negligent  killing  of  het*  *  husband,  plaintiff,  as  Tietween  the 
counts  of'ihe  petition,  one  of  which  was  founded 'on  a  special'  statute 
and  the  other  o&  ihe  general  damage  act,  was  not  oompeiled  to  elect 
before  trial,  but  was  held  to  have  the  right  to  eleet  at  the  eloSe  of  the 
testimony,  if  reiquired^by  iiistructions  to  the  jury,  whi^  was,  in  effect, 
done  by  an  inairuction  to  find  for  the  defendant  on  the  first  coimt. 

«Noonan  v.  Bradley,  9  Wall.  394,  19  L.  ed.  767*  Munn'v.  Taulman,  1  Kan. 
254,  81  AoL  Dec.  508;  Dunn  v.-  Bosart^^  59-  Neb.  244,  80  N.  W.  811; 
Lyneh  v.  Richter,  10  Wash.  486,  39  Pac.  125.     t    -     . 

iBreunich  v.  Weselman,  100  N:  Y.  609,  2  N.  E.  386;  Conway  Y.  Wharton, 
13  Minn.  158,  Gil.  145. 

•  Cleveland  v.  Chandler,  3  Stew.    (Ala.)    489;  Klink  v.   Cohen,  13   Cal. 

623;  Uridias  v.  Morrell,  25  Cal.  31;  Pike  y.  King,  16  Iowa,  49, 

•  Gillett  V.  Borden,  6  Lans.  219,  221;  Tregent  v.  Haybee,  51  Mich.  191,  16 

N.  W.  374;  Kelly  v.  Bernheimer,  3  Thomp.  &  0.  jl40;  American  Dock 
&  Improv.  Co.  v.  Staley,  8  Jones  Sc  S.  539^  Newton. v.  Ce9il,.19  Ky.  L. 
Rep.  1430,  43. S.  W.  734;  Remy  v.  Olds,  -r-  .Cal.  —,'21  X-R-A-  645,  34 
Pac. '-216;  Cawker  City,  3tate  Bank  v.  Jennings,  89  Iowa,  230,  66  N. 
W.  494.        •  •      = 

In  Manders  V.  Croft,  3t5olo.  App.  236,  32  Pac.  "836,  whether  or  npt  a  rep- 
etition of  a  cause  of  action  in  a  different  form-  is  unnecessary  and  will 
require  an  election  under  the  Code  was  held  discretionary  with  the 
trial  judge.  >  < 

f  Pollock  V.  Whipple,  45  Neb.  844,  64  N.  W.  ?10.  But  compare  Shenners  v. 
West  Side  Street  R.  Co.  74  Wis.  447,  43  N.  W.  103.  .     , 

8  But  on  this  question  rulings  adverse  to  this  view  have*  of te^'  been  made. 
Compare,  for  instance,  Walters  v.  Continental  Ins.  Co.  5;  Huaj  343; 
Roberts  v.  Leslie,  14  Jones  &  S.  76^  Comstock  y.  Hoeft,  X  l4<Mith.  L. 
Bull.  43;  Brinkman  y.  Hunter,  73  Mq.  17,2,  39  Am.  Rep.  49^;  .Chicago 
&  A.  R.  Co.  V.  Smith,  10  111.  App. .359;  Qlapp.  v.  Campbel),! 3^24 'Mass. 
50;  Sullivan  v.  Fit?gerald,  12  4 Hen  482;  Gardfl^er  v.  X«qck|&,  2  iN.  Y. 
Civ.  Proc.  Rep.  252;  Dickens  v.  New  York  C.  R.  Co.  13  Boyv.  Pr.  228, 
and  cases  cited.     Lake  Shore  &  M.  S.  R.  Co.  v.  Warren,  3  Wyo.  13,4, 

6  Pac.  724    (classifying  conflicting  authorities).  /    .   •    r/ i  Ji  • 

.  .•  ..  ..      ;  .  •  r".--;-*    .  '•   ^  .•  .;  .  i:: 

If  plaintiff  claims  under  a  count  for  performance  ^f  a  contract^ /and  on  an- 
other count  on  a  qiMntum  meruit,  he  cannot  be  compelled  to  elect  be- 
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.  twcei*  the  two,   ,N9rb9ck:&  N.  Co,  ▼♦  J?fi^e,  21  S.  D.  368,  112  N,  W. 

1136.  .  > 

•  ■  '■  ,  .  , 

•  Southern  R.  Co,  v.  Chambers,  1^6  Gp,.  404,  7  L.R.A.(]S^.S.)  926,  55  S.  E. 
37. 

So  held,  in  an  action  against  jan  insurance  compaiiy  for  the,  loss  of  prop- 
erty by  fire,  the  complaint  Alleging,  first,  the  issue  of  a  policy  thereon, 
and,  second,  a  contract  by  defehdaiii 'to'  insure  arid  to  isisue  a  policy. 
Velie  V.  Newark.  City  Ink.  Co.  12  AhK  N.  C.  S09,  65  How.  Pr.'l.  To 
the  same  effbct' in  a  >negUgeiLoe  caise..  F.  CL  ft  St;  L.I^  Co.  v.  Hedges 
(Ohio  Com.  June,  1884)  11  Ohio  L.  J.  326;  McDuffee  v.  Boston  &  M. 
R.  Co.  81  yt,  62,.  1?Q  4in-SJ.,  Rej^  lpl9,;  69, Ml.  124.  ,     : 

In  Bruce  v.  Burr,  .67.N.  ,Y..23?,  it  .is  bel^/th*^*!^^  Code  of  that  stptte  ai- 
lowf  a  defend^t  to  put  itoi.fis  mfi^j  de^ifenaes.or  counterclaims  as  he 
may  have,  and ,  the.  objeictiim  qI  .^nqons^stftnoy  hetweeA.  them  is  not 
available.  In  this  case  the  e^eepi)ion,/waa  to  the  referee's  refusal  to 
compel  deleivdant  to  eX^t  betw^p  h|9  or igipi^V  defence  (which  was 
re8<^s»ion  |«r  false  representation^)  (and.,a'4^ense .added  by  leave  of 
court  (viesy  a  counterclaipi  f<>y  f^}^.  warranty) .  It  was  held  not  error 
.to  refuse  to  compel  defendant  to  elect. .  It  is  not  he}d  that  if  the  alle- 
gations^  of  act  l^ad  be^n  incompatible  it  wou^ld  haye  been  error  tP  com- 
pel election. 

The  courts  i^re  never  lK)und  to*  give  a.  piartyitime  both  to  prove  and  dis- 
prove, the  s^ume.  thing.  .. 

For  illustrative  cases  of  the  rule  stated  in  the  text,  see  American.  Nat. 
Bank  v.  National  Wall  Paper  C9.  23^C.  C.  A.  33,  4Q,U.  S.  App.  646,  77 
Fe4.  85;'  Cowan  v.  Abbott,  ^2  Cal.  100;  Leonard  v.  Roberts,  20  Colo. 
88,  3^  Pe-C.  88Q;  Craft  Refrigerating  Mach.  Co.  v.  Quinnipiac  Brewing 
Co.  6i3  Conn.  651,  25  L,R.A.  856,  29  Ati.  76;  Piano  Mfg.  Co.  v.  Par- 
menter,  30  111.  App.  5^9;  Tre^ch  y.  Hardip  County  Canning  Co.  168 
111'.  135,  48  N.  E',  64;  Perrin  v.  llej^us,  14  Ky.  L.  Rep.  26,  18  S.  W. 
1010;  Turner  v.  Johnson,  18  Ky.  L.  Rep!  202,  31  S.  W.  1087;  McNair 
y:  GroUrri^,  40  La.  Ann.  353;  4' So.  310;  Beauregard  v.  Webb  Granite 
ft  Constr.  Co.  160  Mass.  201,  35  N.  E.  955';  Cadwell  v.  Corey,  91  Mich. 
336,  51  N.  W.  888;' Antenrieth  V.  St.  Lours  ft:  S.  F.  R.  Co.  86  Mo.  App. 
354;  Globe  Light  ft  Heat  Co.  v.  Doud,  47  Mo.  App.  439;  Pollett  v. 
Brdoklyil  ElBv.'R.  Co.  91  Hun',  2^6,  36  N.  Y:'Bupi5.  200;  Building  &  Sav. 
Co.  V'.  Bank,  3  Ohio  Deie.  689;  Farley  v.  Charleston  'Basket  ft  Veneer 
Co.. 51  S.  ;Q..222,  28  S,  JE.  1.^3,  4PJ  J  ^bepners  y..  W^t  Side  Street  B. 
Co.  74  Wis,,  447,  43  N,  W.  1Q3.; .  Marshall  y.  Rugg,,  6  Wyo.  270,  33 
L.R.A.  679,  44  Pac.  700,  45.  Pac.  4fi|6.  .       ,    .  .- 

10  Grier  CommiesioB  Co.  v.  Doekstader)  47  Mo.  App«  42: 

A  defeindaAt  may,  as  a  general  rule,  unless  expressly  pro- 
hibited by  ^ia^t^te,  plea^i  ^s-.m^y  def en^ea  as  be  may  jbaye;  and  a 
plea  or  defense  separately  pleaded  in  an  answer,  thmigh/  it  con- 
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tain  several  matters,  should  be  consistent  as  to  these ;  hut  a  plea 
or  defense,  regarded  as  an  entirety,  if  otherwise  suflScient  in 
form  and  substance,  is  not  to  be  defeated  or  disregarded  merely 
because  it  is  inconsistent  with  some  other  plea  or  defense  plead- 
ed ;  hence  the  rule  that  a  defendant,  though  his  defense  be  utter- 
ly inconsistent,  cannot  be  compelled  to  elect  between  them,  nor 
can  evidence  under  either  be  excluded  because  of  the  incon- 
sistency,*   This  rule  does  not,  however,  obtain  in  some  states.* 

1  Thus,  the  New  York  Civ.  Prac.  Act  ( §  262 )  expressly  provides  that  a 
defendant  may  set  forth  in  his  answer  as  many  defenses  or  counter- 
claims, or  both,  as  he  may  have.  But  a  niling  requiring  an  election 
betwen  a  defense  and  a  counterclaiin  on  the  ground  of  inconsistency 
is  not  ground  of  error,  where  the  facts  stated  as  constituting  the 
counterclaim,  which  was  abandoned,  do  not  state  a  valid  counterclaim. 
Societa  Italiana  Di  Beneficenza  V.  Sulzer,  138  N.  T.  468;  34  K.  B.  193. 

And  for  further  cases,  where  defendant  was  not  compelled  to  elect  between 
defenses  interposed,  see  Buhne  v.  Corbett,  43  Cal.  264;  Barr  V.  Hack, 
46  Iowa,  308;  Lane  v.  Bryant,  100  Ky.  138,  36  L.R.A.  709,  37  S.  W. 
684;  Weingartner  v.  Louisville  &  N.  R.  Co.  19  Ky.  L.  Rep.  1023,  42 
S.  W.  839;  Stebbins  v.  Lardnier,  2  S.  D.  127,  48  N.  W.  847;  Connor  v. 
Raddon,  16  Utah  418,  52  Pac.  764;  Whittaker  v.  McQUeen,  128  Ky. 
260,  108  S.  W.  236. 

S  In  Derby  v.  Gallup,  5  Minn.  119,  the  practice  of  allowing  inconsistent 
defenses  was  vigorously  condemned,  the  court  insisting  that  the  pro- 
vision of  the  Code  allowing  the  defendant  "to  set  forth  by  his  answer 
as  many  defenses  as  he  shall  have"  must  be  understood  with  the  re< 
striction  that  those  defenses  must  be  true — that  they  must  be  such 
as  the  facts  to  be  proved  will  sustain. 

So,  in  Kansas  and  Missouri,  the  rule  is  settled  that  a  motion  to  compel 
defendant  to  elect  between  inconsistent  defenses  will  prevail,  notwith- 
standing the  Code  providing,  as  in  New  York,  that  defendant  may 
plead  all  the  defenses  he  may  have.  Ferguson  v.  Prince,  2  Kan.  App. 
7,  41  Pac.  988;  Sherman  v.  Rockwood,  26  Mo.  App.  407.  See  also 
Auld  V.  Butcher,  2  Kan.  159;  Butler  v.  Kaulback,  8  Kan.  672.  . 

And  on  a  trial  de  novo  in  the  district  court  on  appeal  from  a  justice,  de- 
fendant's statement  that  he  will  offer  evidence  to  support  two  separate 
defenses  has  the  same  eil'ect  as  if  the  two  defenses  had  been  set  up, 
by  answer  or  bill  of  particulars,  empowering  the  court  -to  compel  him 
to  elect  between  them  if  they  are  inconsistent,  even  though  by  the 
Code  he  is  not  required  to  file  any  pleadings  in  either  the  justjice's 
or  district  court,  unless  they  are  demanded  by  plaintiff.  Ferguson  y. 
Prince,  2  Kan.  App.  7,  41  Pac.  988.  See  also  Sherman  ▼.  Rockwood, 
26  Mo.  403. 
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Defenaea  are  inconeiatenty  within  the  rule  requiring  election  between  them 
by  defendant,  when  they  are  so  contradictory  of  each  other  that  some 
of  them  must  necessarily  be  false.  Snodgrass  v.  Andross,  19  Or.  236, 
23  Pac.  969;  Gammon  v.  Gantield,  42  Minn.  368,  44  N.  W.  125;  State 
use  of  Cooley  v.  Samuels,  28  Mo.  App.  649.  Thus,  where  defendant 
denies  positively  the  allegations  of  the  complaint,  and  then  pleads, 
as  a  defense  thereto,  new  ihatter  in  the  nature  of  confession  and  avoid- 
ance, the  denial  and  new  matter  are  not  necessarily  inconsistent  with 
each  other,  as  it  is  possible  for  both  of  them  to  be  true.  Snodgrase  v. 
Andross,  19  Or.  236,  23  Pac.  969.  But  a  defense  that  the  contract  in, 
suit  was  a  mere  joke  is  inconsistent  with  the  defense  of  breach  of 
warranty.  Sherman  v.  Rockwood,  26  Mo.  App.  403.  See  also,  for 
instances  of  cases  holding  the  defenses  not  inconsistent,  DeLissa  v. 
Fuller  Coal  &  Min.  Co.  59  Kan.  319,  52  Pac.  886;  Backdahl  v.  Grand 
Lodge  A.  0.  U.  W.  46  Minn.  61,  48  N.  W.  454;  Cavitt  v.  Tharp,  30 
Mo.  App.  131. 

i.  Tmie  for  objection;  waiver^ — ^A  motion  to  compel  plaintiff 
to  elect  between  counts  is  too  late  after  the  trial  begins.^  And 
failure  to  move  at  the  proper  time  to  compel  plaintiff  to  elect  on 
whidi  caxise  of  action'  he  will  rely  waives  the  objectionable  state- 
ment of  incompatible  causes  of  action  in  the  same  complaint  or 
petition.*  .  A»  a  general  rule  an  objection  that  an  answer  pre- 
sents inconsistent  defenses  is  waived  by  a  failure  to  move  to  re- 
quire the  defendant  to  elect  upon  which  he  will  rely.' 

•  *  »       ' 

1  Chicago  P.  &  St.  L.  R.  Co.  v.  Bay  Shore  Lumber  Co.  140  Mo.  App.  52, 
119  S.  W.  973;  Diamond  Coal  Co.  v.  Carter  Dry  Goods  Co.  20  Ey. 
L.  Rep.  1444,  49  S.  W.  438. 

■  National  Security  Bank  v.  Butler,  129  U.  S.  223,  82  L.  ed.  682,  9  Sup.  Ct. 
Rep.  281;  Bowen  v.  Carolina,  C.  G.  &  C.  R.  Co.  34  S.  C.  217,  13  8.  E. 
421 ;  Norfolk  &  W.  R.  Co.  v.  Wy sor,  82  Va.  250 ;  Hardigen  v.  Simp- 
kins,  19  Ky.  L.  Rep.  1376,  43  S.  W.  410;  Walters  v.  Hamilton,  76  Mo. 
App.  237. 

And  the  court  may  properly  submit  to  the  jury  both  cauaes  of  aotloa  on 
each  count.    Joy  v.  Bitzer,  77  Iowa,  73,  3  L,H.A.  184,  41  N.  W.  676. 

And  in  Bassett  v.  Shares,  63  Conn.  39,  27  Atl.  421,  It  was  said  that  a  die- 
fendant,  by  deUyiug  tbe  motion  till  the  opening  oi  the  trial,  might 
fairly  be  regarded  as  waiving  the  objection,  and  it  was  held  to  be  dis- 
cretionary with  the  trial  court  to  allow  the  motion. 

But  in  Kansas  Refrigerator  Co,  v.  Pert,  3  Kan.  App.  .364,  42  Pac.  943, 
judgment  was  reversed  because  it  could  not  be  sustained  on  any  of 
the  remedies  sought,  or  by  combining  any  of  them  not  inconsistent 
with  each  other,  though  defendant  had  not  moved  at  trial  to  compel 
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plaintiff  to  elect;  but  it  was  said  that  the  judgment  would  not  have 
been  disturbed  if  it  could  have  been  so  upheld. 

8  Dunn  V.  Bozarth,  69  Neb.  244,  80  N.  W.  811;  Lynch  v.  Richter,  10  Wash. 
486,  39  Pac.  125. 

r  •  '  ,  1  . 

I 

p.  Misjoinder, — The  misjoinder  of  causiBS  of  action  or  de- 
fenses not  appropriate  to  be  united  in  the  same  pleading,  unless 
they  are  such  as  to  require  diflferent  modes  of  trial,^  is  not  an 
incompatibility  within  the  above  rule,  and  will  not  sustain  a  mo- 
tion at  the  trial  to  compel  the  party  to  elect*  , 

1  Thus,  in  Schneider  v.  Kirkpatrick,  72  Mo.,  App.  103,  plaintiff,  whose  peti- 
jtion  set  up  a  cause  of  action  at  law,  and  also  one  at  equity,  was  held 
to  have  been  propierLy  required  to  elect  whict  he  would  try  first,  since 
one  was  triable  by  jury  and  the  other  by  the  court  without  a  jury. 

SLee  Bank  v.  Kitching,  7  Bosw.  664,  11  Abb.  Pr.  435;  Sherman  y.  Inman 
S.  S.  Co.  26  Hun,  107;  Blossom  v.  Barrett,  37  N.  Y.  434,  97  Am.  Dec. 
.    747;  Woodman  y.  Davis,  j32  :^n.  344,  4  Pac.  263.  , 

d.  Exception  to  nf?insf,-T-TAn  exceptioiO;  liira  to  a  deeisioa^ou 
a  motion  made  at  trial:  to,  compel  election  between  incompatible 
causes  of  action  or  def^n^ea  sitatediin  tfee  $ame  pleading.* 

iBut  such  ^  motion,  to  compel  plaintiff  to  elect  is  so  far  discretionary 
that  it  will  not  be  reviewed  when  it  appears  that  defendant  was  not 
harmed.  Tuhill  v.  Skidmore,  124  N.  Y.  148,  26  N.  E.  348.  See  also 
Bassett  v.  ^ares,  68  Conn.  30,  27  At!.'  431,         '»  .        • 

But  Milbauer  v.  Schotten,  95  Wiff.  2S,  69  N.  W.  984,  holds  thit  an  order 
denying  the  motion  is  not  appealable,  as  it  is  not  included  in  the  Wis- 
consin statute  regulating  ftppeals  from  <drders  Altered  before  judg- 
ment. 

The  motion  should  be  set  out  in  thie  transcript  on  appeal,  in  Montana,  to- 
gether with  the  order  of  denial  by  bill  of  exceptions  or  otherwise,  and 
a  mere  reference  to  it  in  the  affidavits,  on  the  motion  to  set  aside  a 
default  judgment  against  deferiidant,  is  insufficient.  Biitte  Butchering 
Go.  V.  Olarke,  19  Merit.  306,  48'Pac.  803. 

Barnes  v.  Scott,  29  Fla.  28S,  11  So.  48,  however,  holds  that  a  requirement 
of  the  court  that  defendant  elect  between  two  pleas,  followed  by  the 
required  election,  is  appareht  oil  the  face  of  the  record,  and  requires 
no  exception  to  render  itrevierWable  on  appeal. 

Harmless  error, — But  a  ruling  requiring  plaintiff  to  elect  at  the  close  of 

her  evidence  on  which  count  she  will'rely  is  harmless  error  where  there 

is  no  evidence  to  go  to  the  iury  on  the  abandoned  count!     McLean  v. 

'     Fiske  Wharf  k  Warehouse  Cb:  168  Mass.  472,  33  N.  E.  499;  Conroy  v. 
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•  Glintov,  :1^8:  M9.9^,  318^  ^33.  ^,  £.,  52&.  OxJ^  plaiatif  is  noit  'entitled 
to  ^efoover  on  either  counlf;  May  ,v,  Whittier  Mach.  Co.  1^4*  Mass.  29, 
27  N.E.  76§.  Or  where  evidence  was  taken  on  both  causes  of  action. 
Thoxnasy,  Turner,  18  JBLj-  ^'  Rep.  209,. 35  S.  ^..1035;  Es^ep  v.  Ham- 
mons,  20  Ky.  L.  Rep.  448^  46  S.  W.  74^5.  Or  .where,  the  evidence  affirm- 
.  atiyely  discloses  that  the  abandoned  count  could  not,  under  the  tacts, 
le^d  Ijo  recovery.    Boyey  v,  Ri<?haydsgn,  62,ifet)»  156,  71. N.  W.  98^. 

And.  defendant  is,  not  prejudiced  by*  denial  of  hjtsn^o^iQn- to;  cpmpel  plain- 
tiff«  to  elect,  where,  /plainti^  ^a»  permitted  > to  ig^vj^  letyi^^nice  ^s-.toi  one 
cause .  of  •  actiojEi  only, 'an4  theinstruetiops  con&^ed  the.daoicige^^to  be 
awarded  to  that^  Pini^eU  y.  St.  Louis^/A*^  T.  E^  iCo.  49|  Mo.App. 
170.  Or  where  though  tkBy  are  sul^stantially  the  .sam^,  but  ope  is 
tried,  though  proof  recmiyed  for  on^.  would  support  the  other..  Freet 
V.  Kansas  City,  vfit.  JT.  ^„C.  B.  |^.  Co.  ^  Uq,  ^p.  548.  .Or  where  the 
recovery  is  for. one  only^-thpugh  proof  is  adduced  in  support  of  both. 
Gram  v.  Springer  Lithographing,  Co...  10  Misc.  660,  30  N.,  Y.  S)ipp. 
^.130.  And  where  , an  electipn^  lis  .  made  on  renewal  of.  the  motion  at 
opening  of  the  trial.    Van  Hook  v.  Burns,  10  Wash.  22,  38  Bao.  763. 

5.  Assessing  dftiniftge^u         .:...;...; 

Whea -the  ©oiirt  directs  jtidgsieni  onihe  plestdhags  the  jury 
may,  under  the  direction  of  the  cduirt.  assess  the  damages.**    * 

IN.  Y.  Oode'CiVlPMui^ilct,  ^<4e#.    See*  a<teo  Co^vart  v.'Stanton,  104  €kl.  620, 
ZO'&r.  E.  74d$<  Brereti  y.  We8tJn6itelabd)('92  Oa.  670^  19  S.  E.  ZTi    But 
.    compare  Hhimlioldt  Mite.<  Co.  v.  AineHctfn 'Mfgt  &:Mill  Cb.lO  C.  0.  A 
•  ^15, '22  U,  a  App::38*;  6a:F*dl  3G6I      -   "^      v  '■■''" 


6.  Motion  to  strike  out,    '  •  '  ''-^      ' 

a.  In  gerteral.^--lrr^vkniy  li^ednndaiit,  Wcandklous,'  inamate- 
rial  and  other  improper  matter  does  not  vitiate  a  good  pleading* 
and  may  be  stricke»-X)ut;*  b.nt  the.  objection  is.  waived,  ijnle^ 
raised  1)5?  mpjbiQii.tQ  strike. o.ut*  interposed , before  d^emwrer  or; 
answer/. 07  .withiia^  the  time&sLed  by  rnles' of  oourt^^  a&d  cannot 
be  taken  by  mjotibn  at  the  trial.'   •  '  ' 

For  the  pnrposes"of'*thie  motion,  the  truth  of  all  facts  well 
pleaded  are  deemed  true,  as  on' demurrer.^ 


»  '^ 


I  The  question  whether  a  pl^ailiWg,  dr  parts  bf  it,  ai'e  irrelevant,  redundant, 
goandsdoiis,  ^an£l  t&e'.Hke^  whether  tested  b^^'  demurrer  or  motion,'  rs 
fully  treated  in<the  IBrief  on  the  Pleadings,  under  the  appropriate 
'titles;  and.tlb^  f^llowi))g  test  and  notes  will  .be  limited,  th^elore,  tot 
a  treatment. Qf. the  motion  to  strike,  solely  with  reference  to  its  pro- 
priety and  exoluslMenes^/as.  such  to  seaeh  the  defeet^  and  when  it 
8ham>emade»    :  .  t  ^  v   > . 
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>ScandaloQ8  and  impertinent  charges  may  be  expunged  on  motion  to 
strike.    Sommers  v.  Torrey,  5  Paige  (N.  Y.)  54,  28  Am.  Dec.  411. 

Irrelevant  and  redundant  matter  is  subject  to  a  motion  to  strike.  Hop- 
kins V.  Clemson  Agri.  College,  221  U.  S.  636,  65  L.  ed.  890,  35  L.R.A. 
<N.S.)  243,  31  Sup.  Ct.  Rep.  654;  Columbus  &  W.  R.  Co.  v.  Bridges,  86 
Ala.  448,  11  Am.  St.  Rep.  58,  5  So.  864;  Western  Assur.  Co.  v.  Hall, 

120  Ala.  547,  74  Am.  St.  Rep.  48,  24  So.  936;  Mobile  Electric  Co.  v. 
Sanges,  169  Ala.  341,  53  So.  176,  Ann.  Cas.  1912B,  461 ;  Green  v.  Pal- 
mer, 16  Cal.  411,  76  Am.  Dec.  492;  Tynan  v.  Walker,  35  Cal.  634,  95 
Am.  Dee.  152;  Johnston  ▼.  Allen,  22  Fla.  224,  1  Am.  St.  Rep.  180; 
Darnell  v.  Columbus  Show-Case  Co.  129  Ga.  62,  13  L.R.A.(N.S.)  333, 

121  Am.  St.  Rep.  206,  58  S.  E.  631 ;  Tisdale  v.  Major,  106  Iowa,  1,  68 
Am.  St.  Rep.  268,  75  N.  W.  663 ;  Hall  v.  Kary,  133  Iowa,  465,  119  Am. 
St.  Rep.  639,  110  N.  W.  930;  Hahl  v.  Sugo,  169  N\  Y.  109,  61  L.R.A. 
226,  88  Am.  St.  Rep.  539,  62  N.  E.  135;  State  use  of  Wyandot  County 
▼.  Harper,  6  Ohio  St.  607,  67  Am.  Dec.  363 ;  Miser  v.  O'Shea,  37  Or. 
231,  82  Am.  St.  Rep.  751,  62  Pac  491;  Tittle  y.  Kennedy,  71  S.  C.  1, 
50  S.  E.  544,  4  Ann.  Cas.  68. 

Immaterial  averments  or  isBuea  may  be  stricken  on  motion.  Painter  y. 
Munn,  117  Ala.  322,  67  Am.  St.  Rep.  170,  23  So.  83;  Walls  v.  Smith, 
1^7  Ala.  138,  140  Am.  St.  Rep.  24,  62  So.  320;  Equitable  L. 'Assur.  Soc. 
y.  Winn,  137  Ky.  641,  28  L.R.A.(N.S.)  658,  126  S.  W.  153;  Starbuck 
y.  Dunklee,  10  Minn.  168,  88  Am.  Dec.  68>  Gil.  136;  National  'Mut. 
Bldg.  k  L.  Asso.  v.  Brahan,  80  Miss.  407,  67  Ii.B.A.  798,  dl  So.  840^ 
Murray  v.  Hay,  1  Barb.  Ch.  69,  43  Am.  Dec*  773;  Milhous  v.  Southern 
R.  Co.  72  S.  G.  442,  110  Am*  St.  Rep.  620,  62  8.  E.  41;  Radam  y.  Cap- 
ital Microbe  Destroyer  Co.  81  T«z.  122,  26  Am.  St.  Rep.  783,  16  a  W. 
990;  Rich  v.  Sowles,  64  Vt.  408,  16  L.R.A.  860,  23  Atl.  723;  Shinn  y. 
Shinn,  78  W.  Va.  44,  L.R.A.1916E,  618,  88  S.  E.  610. 

Armstrong  y.  Phillips,  60  Hun,  243,  14  N.  Y.  Supp.  582.    But  allegations 
will  not  be  stricken  out  as  irrelevant,  unless  the  irrelevancy  is  clear, 
and  there  is  more  than  a  barely  possible  danger  of  false  issues.    Fin- 
.    ger  y.  Kingston,  29  N.  Y.  S.  R.  703,  9  N.  Y.  Supp.  175. 

The  practice  does  not  extend  to  striking  out  an  answer  or  part  thereof  as 
frivolous.  If  the  entire  pleading  is  frivolous  the  plirty  aggrieved  may 
move  for  judgment  thereon,  and  that  ia  the,  only  proper  practice. 
Owens  V.  Hudnut's  Pharmacy,  35  N.  Y.  S.  R.  667,  12  N.  Y.  Supp,  700. 

But  Fosdick  v.  Kingdoods,  5  Ohio  N.  P.  330,  7  Ohio  S.  &  C.  P.  Dea  413, 
holds  that  a  plea  frivolous,  equivocal,  and  evasive  should  be  stricken 
out  of  the  answer  or  from  the  illes  on  motion. 

And  the  burden  of  proof  is  upon  the  moving  party  to  show  that  he  is  ag- 
grieved.   Smith  v.  Smith,  60  S.  C.  54,  27  8.  £.  645. 

Power  is  inherent  in  courts,  according  to  Christie  y.  Drennon,  1  Ohio  Dec. 
374,  to  strike  from  the  files  frivolous  or  sham  pleadings,  both  at  law 
and  in  equity,  and  exists  although  not  expressly  given  by  statute.  It 
is,  however,  a  discretionary  power.    Smythe  v.  Parsons,  37  Kan.  79,  14 
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Pae.  444.  8m  pa«t»  b.  But  they  ha¥e  neither  inherent  nor  statu- 
tory power,  according  to  Larson  v.  Winder,  14  Wash.  647,  46  Pac.  315, 
to  strike  denials  out  from  an  answer  as  sham  and  frivolous,  although 
they  have  both  inherent  and  statutory  power  to  strike*  sham  and  frivo- 
lous answers. 

An  answer  containing  no  defense  may  be  stricken  out.  Ebner  v.  Held,  1 
Alaska,  600. 

But  if  a  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action  the  remedy  is  1^  demurrer  or  objection  to  eyidenoe.  It  oan- 
not  be  stricken  out.  First  Nat.  Bank  y.  Gochr^n,  17  Okla.  638,  87 
Pac.  855. 

And  the  sufficieney  of  a  counterclaim  cannot  be  determined  on  a  motion  to 
strike  out  an  answer  as  frivolous.  Smith  y.  Smith,  137  App.'  Div. 
911,  121  N.  y.  Supp.  1085. 

SFor  ezclusiyeness  of  the  remedy,  as  against  a  demurrer,  to  reach  such 
defects^  see  generally:  Henry  v.  United  States,  22  Ct  01.  75;  Cole 
y.  Tuck,  108  Ala.  227,  19  So.  377 ;  Dayis  y.  LouisyiUe  &  N.  R.  Go.  108 
Ala.  660,  18  So.  68T;  Milliglin  y.  Pollard,  112  Ala.  465,  20  So.  620; 
Springfield  F.  &  M.  Ins.  Co.  y.  De  Jarnett»  111  Ala.  248,  19  So.  995; 
Hagely  y.  Hag^y,  68  Cal.  348,  9  Pac.  305;  Gamp  t.  Hall,  39  Fla.  535, 
22  So.  792,  and  cases  cit^ed;  Smith  y.  Champion,,. 102  Ga.  92,  29  S.  E. 
160;  Reed  y.  Lane,  96  Iowa,  454,  65  N.  W.  380;  St:  Louis  v.  Wdtzel, 
130  Mo.  600,  31  S.  W.  1045;  Hershiser  y.  Delone,  24  Keb.  380,  38  N. 
W.  863;  Fox  y.  Graves,  46  Neb.  812,  65  N.  W.  887;  Armstrong  y.  Phil- 
lips, 60  Hun,  243,  14  N.  Y.  Supp.  582 ;  Fosdick  v.  Kingdoods,  5  Ohio  N. 
P.  330,  7  Ohio  S.  &  C.  P.  Dec.  413. 

Special  demurrer  was  held  tho  appropriate  remedy  to  reach  a.  material 
averment  defectively  stated,  and  not  a  motion  to  strike  out,  in  Swain 
v.  Burnetta,  76  Gal.  299,  18  Pac.  394. 

The  silffitcieihoy  of  a  defen$e^  whether  as  a  whole,  or  (me  fact  pleaded  as 
such,  is  to  be  tested  by  demurrer,  and  not  by  motion  to  strike  out. 
Smith  y.  American  Turquoise  Co.  77  Hun,  192,  28  N,  Y,  Supp.  329; 
Nordlinger  y.  McKim,  38  N.  Y.  S.  R.  886,  14  N.  Y.  Supp.  516;  Kelly 
V.  Ernest,  26  App.  Div.  90;  Silsby  v.  Tacoma,  0.  &  G.  H.  R.  Co.  6 
Wash.  295,  32  Pac.  1067.  See  also  Humble  v.  McDonough,  5  Misc. 
508,  2^  N.  Y.  Supp.  965.  The  motion  to  strike  out  the  entire  defense 
being  available  only  when  it  is  shown  to  be  sham  or  irrelevant,  or  a 
portion  redundant,  immaterial,  or  insufficient.  Cochrane  v.  Parker, 
5  Colo.  App.  527,  39  Pac.  361. 

A  petition  is  to  be  stricken  from  the  files  at  the  discretion  of  the  court, 
and  not  at  the  option  of  the  adverse  party,  for  failure  of  the  party 
filing  the  petition  to  file  a  copy  for  the  use  of  the  adverse  party,  as  re- 
quired by  a  rule  of  court.  Searles  v.  Lux,  86  Iowa,  61,  52  N.  W.  327; 
Searles  y.  Haag,  85  Iowa,  754,  52  N.  W.  328. 

*Nieukirk  y.  Nieukirk,  84  Iowa,  367,  51  N.  W.  10  (holding  any  error  in 
refusing  the  motion  was  waived  by  demurrer  subsequently  filed  assail- 
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.'  ( 


ing  the  plee^ding  on  its  merits,  althoiigh  both  motfbn  4iLA  diftnurrer 
are  based  on  the  same  ground).  •    ' 

Holt  County  v.  Cannon,  114  Mo.  514,  21  S.  W.  851  (holding  that  any  error 
in  ref iising '  the  motion  was  waived  and  not  available  on  appeal  when 
defendant  answered  over  to  the  merits).  See  also  Atty.  Gen.  v.  Lion- 
don  &  N.  W.  R.  Co.  [1802]  ^  Ch'.  274;  Pitkin  v.  New  York  &  N.  E. 
R.  Co.  64  Conn.  482;  Voorheis  v.  Eiting,  15  Ky.  L.  Rep.  161,  22  S.  W. 
80;  Paddock  v.  Somes,  102  Mo.  226,  10  L.R,A,.2o4,  U  ^.  W.  746. 

*  In  New  York  it  is  required  by  a  rule  of  court  that  motions  to  strike  out 
miist  be  noticed  before  demurrer  or  answer,  atnd  within  twenty  days 
from  service  of  the  pleadings  assailed.  Rule  105,  Civil  Prac.  Siriani 
Y.  Deutsch,  12  Misc.  213,  34  N.  Y.  Supp.  26;    Bm  al«t>  Ni»w  York  lee 

/  Co.  v.  Northwester n  las.  Ck).  21  How.  .Pr..234,  12  Abb.  Px.  74;  Koosa 
V.  Saugerties  k  W.  Turnp.  Road  Co.  8  How.  Pr^>23y;  Barfoer  v.  Ben- 
nett,. 4  Sandf.  705;  Walker  v.  Granite  Bank,,  1  ;Abb.  Pr.  N.  S.  406. 

A  pleatiin^  cannot  be  striekega  out  after  veiHlicti  :Uzzell.y.  Horn,  71  S.  C. 
426,  51  fi.  E.  253.  -i  i 

8  Smith  v:  Countryman,  30  N.  Y.  655;  Augusta  JR.  Co.  v.  Gldver,  &2  Ga. 
132,  18  S.  E.  406.  And  see  Richmond  &  D.  R.  Co.  t.  Worley,  92  Ga. 
84,  18  iS.  E.  361.  So  a  motion  to  strike,'  iiiterposied  vit  the  C(»nmence- 
ment  of  a  second  trial,  after  reversal  on  appeal,  the  first  trial  haying 
been  had  without '  any  siioh  motions  mad^,  ^bmes  too  late,'  the  delay 
'  operating  as  waiver  of  the  objection.  Hunt  v.  Elliott,  77  Cal.  588,  20 
Pac.  132.  •  -'■■ 

As  to  the  propriety  of  motions  to  strike,  as  applied  to  trial  amendments, 

compare  Cason  v.  Ottumwa,  102  Iowa,  99,  71  N.W.  192;  Security  Nat. 

Bank  v.  Latimer,  61  Neb.  498,   71  N.  W.  38;   Hobbs  v.  First  Nat. 

•    Bank,  15  Tex.  Civ.  App.  898,  39  S.  W.  331  j  Nelson  v.-  Hays,  75  Iowa, 

671,  37  N.  W.  177.  ... 

T  Paddock  v.  Somes,  102  Mo.  226,  10  L.R.A;  254;  14  S.  W.  746;  Mabin  v. 
Webster,  129  Ind.  430,  28  N:  E.  863;  Paylor  v.  Brice;'7  Ind.  App.  551, 
34  N.  E.  833.  .   / 

The  te^t  of  the  materiality  of  averments  in  a  pleading  on  a  motion  to 
strike  out  is  whether,  they  tend  to  constitute  a  qause  of  action  or  de- 
fense;  and,  if  taken  as  true,  they  do,  it  is  error  to  strike  the  portion 
assailed.  Atkinson  v.  Wabash  R.  Co.  143  Ind.  501,  41  N.  E.  947,  and 
cases  cited.  Unless  the  same  facts  are  admissible  under  another  par- 
•  agraph  of  the  pleading.  Faylor  v.  Brice,  7  Ind.  App.  551,  34  N.  E3. 
833.     See  also  Gilbert  v.  Loberg,  86  Wis.  661,  57  *N.  W.  982.  ' 

Biit  the, rule  which  obtains  on  the  argument  of  general  demurrers  of  ex- 
amining the  whole  record  does  not  apply  in  deciding,  motions  to  strike 
out,  according  to  Wilson  v.  Johnson,  —  N.  J.  L.  — ,  29  Atl.  419;  and, 
although  it  may  be  defective,  a  counjb  in  the  declaration  cannot  be  con- 
sidered. 
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Ana  in  Davis  v.  Louisville  &  N.  R.  Co.  10&  Ala.  660,  18  So.  887,  it  is  held 
that  a  motion  to  strike  oiit  a  plea  as  lrivolou&  cannot  be  made  to 
take  the  place  of  a  demtirter: 

'')..■        ■'  •...■,.' 

h.  Discretion  of  court. — K.  motion  to  strike  out  is  addressed 
to  the  sound  judicial  discretion  of  the  trial  court,^  and,  though 
causes  for  its  allowance  exist,  refusal  of  the  court  to  allow  it  is 
either  not  reviewable  error,*  or  will  not  ordinarily  be  disturbed.' 

1  St.  Louis  &  B*  F.  B.  Ca  r.  Sutton*  169  AU.  389,  65.  So.  089,  Ann.  Cas. 
1912B,  366. 

SAs  the  party  pleading  ean  tak^  nothing  to  the  trial  hy  reaik>n''of  im- 
proper matter,  no  injury  fStOa.  result' to  the  adverse  party  from  refus- 
al of  the-  moti<m.  Davis  v.  Louisville  &  N.  R.  Co.  108  Ala.  660,  18  So. 
687.  See  also  Smythe  r.  Parsons,  •  37 .  Kan.  79,  14  Pac.  444,  citing 
Drake  v.  Ft.  Scott  Fitsi  Nat:  Bank,  33  Kan.  639,  7  Fae.  219. 

It  should  use  this  power  with  reluctance  and  caution.  There  is  little 
benefit  in  motions  of  this  kind,  and  there  may  be  much  harm.  Imma- 
terial evidence  can  always  be  rejected  at  the  trial.  Essex  v.  New 
Yoi'k  k  C.  R.  Co.  8  Hun,  361. 

But  denial  of  the  pmotion  does /not  involve  the  .merits  of  the  action  or 
involye  fi,  substantial  right.  Emmens  y.  McMillan  Co.,  21  Misc.  638, 
47  N.  y.  Supp.  1099,  See  also  Pun  ton.  v.  Hagerman,  18  App.  Div.  146, 
46  N,  Y-Supp.  769^;  Igfatch  y.  Matthews^  85  pun,.  522,  33  N.  Y.  Supp. 
332;  Dunkirk  y.  Lake  Shoife  &  M»  S.  R.  Co.  •? 5  Hun,  366,  27  N.  Y. 
Supp.  106.         .        .     ^  '.  ■ , 

S  Woodstock  Iron  Works  r.  Stockdale,  143  Aia.  550,  39  So.  335,  6  Ann. 
Cas.  578;  ^Reynolds  v.  LawrenciB,'147  Ala.  216,  40  So^.  576,  119  Am. 
St*  Rep.  78;  Synum  v.  G«y,  161  A^.  140,  135  Am.  St.  Rep.  121,  49  So. 
767;  Western  Ufaion  Telfegi  Co.  v.Meri-ittj  56  Fla.  462,  127  Am.  St. 
Rep.  169,  46  So.  1024;  Peck  t.  Refes,  7  Utah,  467,  13  L.R.A.  714,  27 
Pac.  581.  .    »     . 


7.  Motion  to  make  more  definite  i^nd  certain. 

Aa  a  general  txxI^j  iAdeftniteness  and  tiricertainty  in  a  plead- 
ing* is  reached  oiily  by  a  mbtipn'td  "make  the  pleading  more 
definite  and  certain*  but  the  objection  is  waived  unless  taken 
by  appropriate  remedy^,  during,  the  time  allowed  for  pleading,' 
or  before  the  party  has  nptiaed  the.  cause  for  trial,*  but  cannot 
be  taken  by  motion  at  the  trial.* 

And&  motion  filed  out  of  time  may^  on  application  of  the  ad- 
verse pariy,  be  stricken  from  tbd  files.* 


140  CIVIL   TKUX    BBIBF. 

1  The  iufilciency  of  pleadings  in  this  respect,  generally^  is  discussed  m  the 
Brief  on  the  Pleadings,  in  appropriate  places;  this  section  heing  lim- 
ited in  its  scope  to  the  propriety  of  the  remedy,  and  when  the  objec- 
tion may  be  raised  with  reference  to  the  trial. 

•  As  to  exclusiveness  of  the  remedy,  see,  generally,  Bush  v.  Cella,  52  Ark. 
878,  12  S.  W.  783;  Casey  v.  Dorr,  94  Ark.  433,  140  Am.  St.  Rep.  124, 
127  S.  W.  708,  21  Ann.  Cas.  1046;  Goshen  v.  Kern,  63  Xnd.  468,  30 
Am.  Rep.  234;  Thomson  v.  Madison  Bldg,  &  Aid  Asso,  103  Ind.  279, 
2  N.  E.  735;  Ohio  &  M.  R.  Co.  v.  Walker,  113  Ind.  196,  3  Am.  St.  Rep. 
638,  15  N.  E.  234;  Brazil  Block  Coal  Co.  v.  Gaffney,  ll9  Ind.  455,  4 
L.R.A.  850,  12  Am.  St.  Rep.  422,  21  N.  E.  1102:  Louisville,  E.  &  St.  L. 
Consol.  R.  Co.  V.  Wilson,  132  Ind.  517,  18  L.R.A.  105,  32  N.  E.  Sll ; 
Louisville  N.  A.  &  C.  R.  Co.  v.  Lynch,  147  Ind.  165,  34  L.R.A.  293,  44 
N.  E.  997,  46  N.  E.  471,  1  Am.  Neg.  Rep.  585;  State  ex  reL  Little 
V.  Parsons,  147  Ind.  579,  62  Am.  St.  Rep.  430,  47  N.  E.  17;  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  V.  Berry,  152  Ind.  607,  46  L.B.A,  38^  53  IT. 
E.  415,  6  Am.  Neg.  Rep.  45;  Price  v.  Atchison  Water  Co.  68  Kan. 
551,  62  Am.  St.  Rep.  626,  50  Pae.  450,  a  Am.  Neg.  Rep-  392;  Thomp- 
son V.  Harris,  64  Kan.  124,  91  Am.  St.  Rep.  187,  67  Pac.  456;  Roe  v. 
Elk  County  Comrs.  1  Kan.  App.  219,  40  Pac.  1082;  Attebe;rry  v.  Pow- 
ell, 29  Mo.  429,  77  Am.  Dec,  579;  Holloway  v.  Hpllonvay,  97  Mp.  628, 
10  Am.  St.  Rep.  339,  11  S.  W.  233;  Gfeller  v.  Graef^mann,  64  Mo. 
App.  162;  Kyd  v.  Cook,  56  Neh.  71,  76  N.  W.  524,  71  A.  S.  R.  661; 
Dexter  v.  Fulton,  86  Hun,  433,  33  N.  Y.  Supp.  901 ;  Stokes  v.  Taylor, 
104  N.  C.  394;  Valley  R.  Cq.  v.  Lake  Erie  Iron  Co.  46  Ohio  St.  44, 
1  L.R.A.  412,  18  N.  E.  486;  Giroux  Amalgamator  Co.  v.  White,  21  Or. 
435,  28  Pac.  390;  Chapman  v.  Charleston,  28  S.  C.  373(,  13  Am.  St. 
Rep.  681,  6  S.  E.  158;  Crocker  v.  Collins,  37  S.  C.  327,  34  Am.  St. 
Rep.  762,  15  S.  E.  951;  Cartin  v.  South  Bound  R.  Co.  43  S.  C.  221,  49 
Am.  St.  Rep.  829,  20  S.  E.  979;  Long  ▼.  Hunter,  48  S.  IC.  17t,  26  S.  ;E. 
228;  Schumpert  v.  Southern  R.  Co.  65  S.  C.  332,  95  Am.  St.  Rep.  802, 
43  S.  £.  813,  3  Am.  Neg.  .Rep.  676;  Fares  r.  Gleason,  14  Wash.  657; 
Weiser  v.  Holzman,  33  Wash.  87,  99  Am.  St.  Rep.  032,  73  Pae.  797; 
Schweickhart  v.  Stuewe,  71  Wis.  1,  5  Am.  St.  Rep.  190,  86  N.  W.  605; 
Dr.  Shoop  Family  Medicine  Co.  v.  Wernich,  95  Wis.  764,  70  N.  W. 
160;  Zinc  Carbonate  Co.  v.  First  Nat.  Bank,  103  Wis.  125,  79  N.  W. 
229,  74  Am.  St.  Rep.  845;  Darlington  v.  J.  L.  Gates  Land  Co.  142 
Wis.  198,  135  Am.  St.  Rep.  1070,  125  N.  W.  456 ;  Dickerson  v.  Hamby, 
96  Ark.  163,  131  S.  W.  674;  Stewart  v.  Fleming,  96  Arls^  371,  131  S. 
W.  955;  Yarslowitz  v.  Bienenstock,  141  App.  Div.  64,  125  N.  Y.'Supp. 
649 ;  Roberts  v.  St.  Louis,  L  M.  &  S.  Jl.  Co.  95  Ark.  249,  130  8.  W. 
531. 

in  Kellogg  V.  Baker,  15  Abb.  Pr.  286,  this  motion  was  said  to  be  a  sub- 
stitute for  a  special  demurrer,  which  formerly  discharged  the  same 
office. 

And  some  of  the  courts  still  hold  to  the  special  demurrer.  Colten  ▼.  On- 
derdonk,  69  Cal.  155,  58  Am.  Rep.  556,  10  Pac.  395;  Printup  ▼. 
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Land  Co.  90  Ga.  180,  15  S.  E.  764 ;  Randall  v.  Rosenthal,  —  Tex.  Civ. 
App.  — ,  31  S.  W.  822. 

»Ab  befor0  demuirer;  Fritz  t.  Grosnicklaus,  ^0  Neb.  413,  30  N.  W.  411; 
Burr  V.  Brantley,  40  S.  C.  538,  19  S.  E.  199;  Van  Etten  v.  Medland, 
63  Neb.  669,  74  N.  W.  33. 

Or  before  plea  to  the  merits.  Huntington  v.  Mendenhall,  73  Ind.  460; 
German  Nat.  Bank  v.  Leonard,  40  Neb.  676,  69  N.  W.  107;  Weaver  v. 
Harlan,  48  Mo.  App.  319 ;  Htifeer  v.  Wilson,  33  N.  Y.  S.  R.  849,  11  N. 
Y.  Supp.  377;  Pugh  v.  White,  78  Ky.  210;  Williams  v.  Myers,  18 
Pa.  Co.  Ct.  416;  Gaines  v.  Summers,  39  Ark.  482. 

But  a  stipulation  extending  the  time  to  answer  or  demur  does  not  waive 
the  right.    Young  v.  Lynch,  66  Wis.  614,  29  N.  W.  224. 

4  Kellogg  V.  .Baker,  15  Abb.  Pr.  286. 

ftNischke  v.  Wirth,  66  Wis.  319,  28  N.  W.  342;  St  Louis  &  S.  F.  R.  Co.  V, 
Snaveley,  47  Kan.  637,  28  Pac.  615.  See  also  Stickney  v.  Blair,  50 
Barb.  341. 

All  mere  technical  or  formal  objections — and  these  include  indefiniteness 
and  uncertainty — must  be  raised  by  appropriate  remedy  before  trial  j 
otherwise,  they  are  waived.  Orman  v.  Mannix,  17  Colo.  564,  17  L.R.A. 
'to^,  30  Pac.  1037;  Chesterson  v.  Munson,  27  Minn.  498,  8  N.  W.  593; 
J^ston  &  A.  R.  Co.  V.  Pearson,  128  Mass.  445.  And  see  Folsom  v. 
Brawn,  25  N.  H.  114. 

And  such  delects  in,  pleading  cannot  be  questioned  by  oral  demurrer  at 
the  opening  of  the  trial.  Glaspie  Vp  Keator,  56  Fed.  203.  Nor  by  oral 
demurrer  at  trial  objecting  to  the  introduction  of  any  evidence  under 
the  pleading.  Weaver  v.  Harlan,  48  Mo.  App.  319;  Hurst  v.  Ash 
Grove,  96  Mo.  168,  9  S.  W.  631;  Armstrong  v.  Danahy,  75  Hun,  406, 
27  N,  Y.  Supp.  60.    And  see  Stickney  v.  Blair,  50  Barb.  341. 

•  Frits  T.  Grosnicklaus,  20  Neb.  413»  30  N.  W.  411* 


v.— THE  RIGHT  TO  OPEN  AND  OLOSE. 

1.  Who  entitled  to,  generally. 

2.  Effect  of  admissions.. 

a.  In  general;  sufficiency. 

b.  Necessity  of  admitting  quantum  of  damages. 

c.  Necessity  of  incorporating,  in  plea4ings. 

d.  Admissions  offered  at  the  trial, 

e.  Several  defendants  and  admissions  not  made  by.  all. 

f.  Defendant's  failure,  to.  introduce  evidence. 

g.  Time  for  making  admission  or  request  to  open  andcloBOi 
h.  Effect  of  reply  to  restore  right  to  plaintiff. 

3.  Refusal  6f  the  right,  error.  ' 

4.  Duty  to  begin. 

5.  Waiver  of  the  opening  and  closing. 

,  .    .  .        •  •   •  '       *     ' 

1.  Who  entitled  to,  generally. 

The  burden  of  proof ^.  with  its  incident  right  to  ppen  and  dU>se, 
naturally  and,  necessarily  is,  in  the  first  instance,  with  the  plain- 
tiff or  party  who  initiates  the  action,  and,  if  he  has  to  give  any 
evidence  in  order  to  be  wititled  to  a  verdict,  he  has  thte  right  to 
begin  by  opening  the  case  to  the  jury  and  adducing  his  evidence 

first* 

••■''•■ 

••"  » 

1  This  rule  has  been  more  broadly  stated :  "The  true  rule,  howeyer^  is  that 
the  party  holding  the  affirmative  of  the  issues  has  the  right  to  open 
and  close."  Marshall  v.  Wells,  -7  Wift  1,  78  Am.  DfeC.  S81,  26  Jl.  C.  t. 
§  22.  See  61  L.R.A.  514  et  seq.,  for  an  extensive  note  on  the  effect  of 
an  admission  to  change  the  burden  of  proof  and  the  right  to  open  and 
close. 

England— Mercer  v.  Whall,  6  Q.  B.  447,  114  Eng.  Reprint,  1318,  14  L.  J. 
Q.  B.  N.  S.  267,  9  Jur.  576. 

Alabama — Chamberlain  v.  Gaillard,  26  Ala.  504. 

Arkansas — Sillivant  v.  Reardon,  5  Ark.  140;  Pogue  v.  Joyner,  7  Ark. 
462;  Pierce  v.  Lyman,  28  Ark.  550;  Bertrand  v.  Taylor,  32  Ark.  470, 
476;  Mine  La  Motte  Lead  &  Smelting  Co.  v.  Consolidated  Anthracite 
Coal  Co.  85  Ark.  123,  107  S.  W.  174. 

California- — Benham  v.  Rowe,  2  Cal.  387,  56  Am.  Dec.  342. 

Florida— Pyles  v.  Mt.  Airy  Guano  Co.  68  Fla.  348,  60  So.  872. 

Georgia — McKibbon  v.  Folds,  38  Ga.  235;  Brunswick  &  W.  R.  Co.  V.  Wig- 
gins,  113    Ga.   842,   61   L.R.A.    513,   39   S.    E.   551. 
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Illinois— Geringer  v.  Novak,  117  111.  App.  160.    •  ;       •   '       :   t. 

Indiana— Aurora  v.  Cobb,  21  Ind.  4^2;  Baltimore  &  0.  R.  Co.  v.  McWhin- 
ney,  3Q  Ind.  43i6,  444 ;  Fetters  v.  Munciei  Nat.  Bank,  34  Ind.  251,  7 
Ain.  Rep.  225;  Camp  v.  Brown,  48  Ind.  575.  But  held  otherwise  in 
actions  of  tort  in  Indiana.    Heilman  y.  Shanklin,'  60  Ind.  424. 

Iowa — ^Where  without  the  introduction  of  any  evidence,  tlie  plaintiff  would 
fail  in  the  action,  the  burden  of  proof  is  on  him,  and  he  has  the  right 
to  open  and  close.  Viele  t.  Gfermania  Ins.  Co.  26  Iowa,  9,  96  Am< 
Dec^  83. 

\ 

Kansas — Perkins  v.  £rmel,  2  Elan.  325.  The  test  is  against  whom  would 
judgment  be  rendered  if  no  evidence  were  introduced,  that,  party  has 
the  right  to  open  and  close.  Park  v.  Ensign,  66  Kan.  50^  97  Am.  St. 
Rep.  362,  71  Pac.  230.     '  ,.  .       .  .       :'    .  .  !  ' 

Kentucky — Barker  Cedi|.y  Co..  v.  Roberts,  23  ^y.  L.  Rep.  X346,  65  8.  W, 
123;  American  Acci.  Co.  v.  fieigart,  94  Ky.  547,  21  L.Rw^.  651,  42  Am. 
St.  Rep.  374,  28  S.  W.  191," 

Maine — Johnson  ▼.  ^Josephs,  75  Me.  544»  where  the  rnle  is.  clearly  stilted. 

Maryland--*Shoop  v.  Fidelity  &  D.  Go.  124  Md;  130>  91  Atl.  763>>  Amu  Cas. 
1916D,  954;  ToWnshend  ir.  Townshend,  7. Gill,  10,  25.       < 

Massachusetts — ^Dorr  y.  Tyemont  NAt.  Bank,  128  Mass.  349,  eaceepi  in  an 
avowry  for  rent  in  replevin,  where  the  ptactitie  was  said  to  be  not 
uniform.    Page  v.  Osgood,  2  Gray,  260. 

Midsonri— Elder  v.- Oli^^eir,  80  Mo.  A^p.-STS,  where  a  large  number  of  cases 
is  eit^.      ■     •    »)      )•'..'  •; 

Nebraska— Rolf e  ▼.  Pilloud,  16  THeb,  2l,  19  KT.  W.  616;  Mizer  v.  Bristol, 
30  Neb.  138,  46  N.  W.  293. 

New  York — See  cases  cited  under  next  point,  and  Katz  y.  Kuhn,  9  Daly, 
.166,  as  qu?ilified  in  32  Moal^  Eng.  Rep.  276,  note;  Lake  Onta.rio.Nat. 
Bank  y.  Judson,  122  N.  Y.' 278,  25  N.  E.  367;  People  v.  Thorn,  150  N. 
Y.  286,  42  L.R,A.  368,  50  N.  fe.  947. 

North  C*rolina5-r-Love  y.Dicker^on,  85  N^,  0.  6.  ,/  .   i 

If  .defendant  introduces.'  no  evidence, .  he  is  ^ititled  to  open  and  close:  the 
argument.    Brown  y.  Southern  R.  Co.  140  N.  0.*  164,  52  S.  S.  198. 

Ohi^o— Dille  y.  Lovell,  37  Ohio  St.  415'  (a  well-considered  ciise).     ' 

South  Carolina — Burckhalter  v.  Coward,  16  S.  C.  435. 

Vermont — See  reasoping  in  Goss  v.  Turner,  21  Vt.  437. 

Virginia — Young  y.  Highland,  9  Grtiti;.  16  (a  well-considered  case). 

Wisconsin—Marshall  y»  Wella,  7  Wis.  1,  73  Am.  Dec.  381. 

Tl^e.  hooks  abound  in  conflicting  authorities  under  the  commoiihlaw  pro- 
cedure, where  it  waa  sought  to  settle  the  question  on  tlieoretic  con- 
sideratdons, ,  iand  in 'view  of  artificial  rules  of  pleading  which  often 
made  it  difficult  to  determine  Who  had  the  affirmative.  The  question, 
Who.Ms  the  affirmatiye  of  the  issuet  if  it  be  applied  as  the  test,  will 
generally  lead  to  the  alMfcve  oonciusioiQ  v  but  as  there  ace  oases  in  which 
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a  legal  presumption  supplies  the  place  of  evidence-  to  establish  that 
affirmative,  and  other  cases  in  which  the  party  having  the  negative 
has  the  burden  of  giving  evidence  because  the  facts  are  peculiarly 
within  his  knowledge,  that  rule  does  not  serve  as  a  guide  to  the 
right  to  open  and  close,  unless  close  attention  is  paiji  to  its  excep- 
tions. The  little  volume  of  Best  on  the  Right  to  Begin — an  admirable 
analysis  of  conflicting  authorities  and  deductions  of  resulting  rules^ 
is  not  a  safe  guide  under  the  new  procedure. 
The  only  substantial  question  raised  by  the  recent  American  authorities 
touching  this  point  is  whether  the  necessity  of  evidence  in  order  to 
establish  the  amount  of  damages,  when  the  existence  of  a  cause  of 
action  is  admited,  entitles  the  plain tiflf  to  begin,  or  whether  he  must, 
in  such  case,  wait  until  defendant  has  adduced  evidence  in  support 
of  his  justification,  or  other  affirmative  defense.  "  The  latter  has  been 
held  to  be  the  rule  in  Illinois,  Indiana,  Kew  Hampshire,  South  Caro- 
lina, and  Kentucky.  Chicago,  B.  &  Q.  R.  Co.  y.  Bryan,  90  111.  126, 
134;  McLees  "v.  Felt,  11  Ind.  218,  220  (and  see  above) ;  Seavy  v. 
Dearborn,  19  N.  H.  361;  Moses  V.  Gatewood,  Z9  S.  CL.  (5  Rich.)  234 
(but  in  Burckhalter  v^  Coward,  16  S.  0«  435,  443,  there  is  a  dictwrn 
saying,  "It  seems  that  in  all  actions  for  unliqiaittaited  damages  for 
perfK>nal  injuries,  libel,  and  slander,  the  pl&intift  opens  and  replies" )  ; 
M'Kenzi^  v.  Milligan,  1  S.  C.  L.  {X  Bay)  24a;  Goldsbeiiry.  y.  Stute- 
ville,  3  Bibb,  345.  . 

But  when  the  plaintiff  has  to  prove  his  cause  ol  actiop  as  well  as  his 
damages  he  is  required  to  give  his  evidence  on  both  points  while 
presenting  his  case  in  chief,  and  cannot  reserve  his  evidence  as  to 
damages  until  rebuttal.  Where  an  admission,  takes  the  place  of  evi- 
dence as  to  the  cause  of  action,  the  rule  of  convenience  in  respect  to 
proving  damages  remains  unchanged.  It  has  been  said  in  support  of 
the  other  view  that  when  a  cause  of  action  is  admitted,  it  is  then 
for  defendant  to  attempt  to  establish  his  justification  or  other  affirm- 
ative defense,  and  if  he  fails  the  case  stands  as  if  there  were  a  de- 
fault, and  plaintiff  can  -  thereupon  give  evidence  to  assess  his  dam- 
ages. Hie  fallacy  of  this  is  that  if  defendant  gives  any 'substantial 
evidence  in  support  of  his  affirmati've  defense  it  cannot  be  known 
whether  he  has  sustained  it  or  not  until  th^  verdict  is.  received.  Hence, 
the  most  convenient  time  practically  to  prove  damages  is  also  the 
most  appropriate  theoretically, — before  defendant  opens;  and  if  de- 
fendant wishes  the  right  to  begin  he  should  be  held  to  admit  all  that 
plaintiff  has  any  right  to  prove  under  his  pleading. 

The  rule  generally  accepted  for  determining  the  right  to  open  and  close  is 
that  he  upon  whom  the  burden  of  proof  lies;  or,  as  has  been  said  in 
some  cases,. he  who  holds  the  laboring  oar,  is  entitled  to  open  and  close 
the  case,  whether  he  be  plaintiff  or  defendeCnt.  Einstein  v.  Mun- 
nerlyn,  32  Fla.  381,  13  So.  926;  Fidelity  Bkg.  &  T.  Co.  V.  Kangara 
Valley  Tea  Co.  95  Ga.  172,  22  8.  Fi.  50;  Cassell  v.  First  Nat.  Bank. 
169  111.  380,  48  N.  E.  701;  Leib  v.  Craddock,  87  Ky.  525,  9  S.  W. 
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838;  Olds  WagoB  Co,  y.  Benedict,  25  Neb.  S72,  41  N.  W:  254$  Hick- 
man V.  Layne,  47  Neb.  177,  66  N.  W.  208;  Staats  v.  fiattsling^  22 
Misc.  526,  50  N.  Y.  Supp.  222;  Whitney  vi  Brownewell,  71  Iowa,  251, 
32  N.  W.  285 ;  Bush  v.  Wathen,  20  Ky.  L.  Rep.  731,  47  S.  W.  59». 

Or»  as  sometimes  stated,  tke  general,  rule  is  that  the  right  to  open  and 
close  belongs  to  the  party  who  has  the  bxirden  of  prool,  and  who 
would  be  defeated  if  no  evidence  were  offered.  Beal  &  D.  Dry  Goods 
Go.  v.  Barton,  80  Ark.  326,  07  S.  W.  58;  Turner  y.  Elliott,  127  Ga. 
338,  56  S.  K  434  (admitting  plaintiff's  olbim  and  assuming  burden  of 
prool) ;  in  Be  Wharton,  132  Iowa,  714,  109  N.  W.  492  (will,  execu- 
tion admitted,  contest  as  to  mental  capacity) ;  Rich  Y.  Bailey,  123 
Ky.  827j  97  S.  W.  747  (false  imprisonment,,  arrest  admitted  and  justir 
fied) ;  Early  v.  Early,  75  S.  C.  15,  54  S.  E.  827  (complaint  ad- 
mitted, affirmative  defense).. 

In  Cortelyou  v.  Hiatt,  36  Neb.  584,  54  N.  W.  964^  Chief  Justice  Max- 
well said:  "The  rule  is  this:  'That  where  the  plaintiff  has  anything 
to  prove  in  order  to  get  a  verdict,  whether  in  an  action  e9.co»traotu 
or  ex  delicto,  and  whether  to  establish  his  right  of  action  or.  to  to  the 
amount  of  his  damages,  the  right  to  begin  and  reply  belongs  to  him/ 
This  rule  has  been  generally  adopted  in  this  country.  The  unvarying 
test  furnished  by  this  rule  is  to  consider  which  party  would,  in  the 
estate  of  the  pleadings  and  of  the  record  of  admissions,  get  a  verdict  for 
substantial  damages,  if  the  cause  were  submitted  to  the  jury  without 
any  evidence  being  offered  by  either.  If  the  plaintiff  would  succeed, 
then  there  is  nothing  for  him  to  prove  at  the  outset,  and  the  defend- 
ant begins  and  replies;  if  the  defendant  would  succeed,  then  theife  is 
something  for  plaintiff  to  prove  at  the  outset,  and  the  plaintiff  be- 
gins and  replies." 

The  test  is  whether  without  any  proof  the  plaintiff  upon  the  pleadings 
is  entitled  to  recover  upon  all  the  causes  of  action  alleged  in  his  com- 
plaint. If  he  is,  and  the  defendant  alleges  any  counterclaim  contro- 
verted by  the  plaintiff's  pleading  or  any  affirmative  matter  of  de- 
fense in  avoidance  of  the  plaintiff's  alleged  cause  of  action  and  which 
is  the  subject  of  trial  the  defendant  has  the  right  to  open  and  close; 
otherwise  not.  Lake  Ontario  Nat.  Bank  v.  Judson,  122  N.  Y.  278,  25 
N.  E.  367 ;  Miller  v.  Meyerhoff,  79  App.  Div.  532,  81  N.  Y.  Supp.  234. 

The  test  formerly  stated,  and  sometimes  repeated  even  in  cases  under  the 
new  procedure,  is  that  the  party  against  whom  judgment  wouJid  go 
if  no  evidence  were  given  has  the  right  to  begin.  Addison  v.  Duncan, 
35  S.  C.  165,  14  S.  E.  306;  Martin  v.  Suber,  39  S.  C.  525,  18  S.  E. 
125;  Finnell  v.  Bohannon,  19  Ky.  L.  Rep.  1587,  44  S.  W.  94;  Porter 
Y.  Still,  63  Miss.  357. 

But  this  is  not  a  safe  guide  under  the  new  procedure,  for  now  partial  de- 
fenses may  be  pleaded;  and  if  a  partial  defense  is  the  only  defense, 
plaintiff  would  be  entitled  to  judgment  if  no  evidence  were  given,  but, 
Abbott.  Civ.  Jur.  T.— 10. 
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DteveirtheMs^  H  tke  partial/defense  U  ofily  a  trayierBe  Of  «  part  of  his 
oom^laiat  or  allegations  of  damage,  he  is  entitled  to  give'  esrid^nce, 
and  therefore  to  open  and  close,  in  order  that  he  may  recover  the  full 
amount  claimed.  >     '  »   :     '    .        • 

On  a  plea  of  payment  of  the  attaint  due  on  a.  contract,  although  tbe- 
letter  of  the  rule  would  give  to  the  defendant  the  right  to  begin  and 
conclude,  yet,  where  his.  testim<my  tended  to  prove  that  plalntilf 
•  muliciously  delayed  the:  work  and  contested  the  matter  as  if  there 
had  been  a  plea  having  the  effect  of  the  general  issue,  the  burden  is  on 
tiie  plaintiff  and  eniltli^s  him  to  begin  and  conehide.  Bmaltz  t.  Ryan, 
112  Pa.  423,  3  AtL  772.        >  .  .        .         .      i 

In  a  suit  brought  on  a  promissory  note,  l^heh  the  execution  of  the  tiote 
has  been  denied  under  oath,  the  biirden  of  proving  its  exetiuiion  rests 
on  plaintiffs,  and  they  are  entitled  to  opto  and  dose  tlie  ai'guiiient. 
Bates  V.  Forcht,  89  Mo.  121,  1  S.  W.  120.  '     '        '. 

And  a  city  in  an  action  to  recover  a  penalty  for  the  violation  of  a  muni* 
cipal '  ordinance  has  the  right  to  open'  and  conclude  arguihent  before 
the  jury.    Columbia  v.  cTohnson,  72  Mo.  App.  232. 

In  many  of  the  states' statutes  have  been  enacted  providing  rules  fori,  the 
determination  of  which  party  shall  open  and  close  the  case. 

The  statutes  regulating  the  right  to  open  and  close  relate  to  the  (a)  open- 
ing statement,  (b)  productipn  of  evidence;  and  (c.)  argument  .1^  the 
jury.  The  Texas  statute  (Vern!-Sayl.  Civ.  Stat.  1914  (Supp.  1918),  § 
1951)  in  addition  provides  for  reading  tb^e  plea4ings: ,  .(i)  by  the 
plaintiff  or  his  counsel;  (2)  by  defendant  or  his  , counsel ;.,8i,nd  (3)  by 
.  the  intervener  if  any  there  be,  before  the,  opening  statement.  ,, 

The  statutes  regulating  the  above  matters  may  be  diyid^  into  two  gen- 
eral classes;  one  class  conferring  the  opening  right  .on  the  plaintiff; 
the  other  on  the  party  having  the  burden  of  proof  or  party  who  would 
'  be'  defeated  if  no  evidence  were  given,  The  right  of  priority  as  to  all 
of  the  above-mentioned  matters  is  not  always  conferred  upon  tl\e  same 
party  in  a  particular  statute,  some  statutes  con ffer ring  the  right  of 
priority  as  to  one  matter  upon  one  party  an4  as  to  another  upon  an- 
other party.  In  a  majority  of  statutes  conferrine  the  right  of  prior- 
ity upon  the  plaintiff  and  in  many  conferring  the  same  upon .  the 
person  having  the  burden  of  proof '  the  court  is  given  the  right  to 
direct  otherwise;  some  statutes  provide  that  the  direction  must  be  for 
good  cause  shown.  The  teader  should  consult  his  current  statutes  on 
this  question.  A  list  of  the  various  state  Statutes*  follow  but  it  is  not 
intended  to  be  exhaustive:  .    .    .    •      . 

Statutes  which  confer  upon  the  plaintiff  the  right  to  make  the  opening 
statement  are  illustrated  by  the  statutes  of  the  following  states: 
AriWMia-^tat.  1913,  §  '612;  Arkansas— Graw.  &  Moses  Dig.  of  ^tai- 
1921  §  1292;  Calif omia-^-€ode'  of  Civ.  Troc:  1916  §  607;  Id&^o— 
Comp.  Stat.  1919  §  6847$  Kentucky— Carrol!  Codes  §  3i7;  Mihne- 
sota— Stat.  1913  (Supp.  1917)  §  7799;  Nebraska— Comp.  Stat.  1911  § 
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6834;  Code  ot  Gir.  Proc.  tit.  IXi,  bhajp.  H.,  art'.  8i  'aubv  2,';  '^or^ 
Dakota-^C^mp.  Laws  1913,  §  7.^19;  Ohio— Gen.  Code  (Baldwin  1921) 
11,447;  Oregon— Laws  §  132;  Utah— Comp.  Laws  1917,  §  6802;  Wash- 
7-gton— Pierce's  Code  191^, '  §  8'604; 

The  .statutes  of  tjie  fol^lowing.  states  require  the,  party  on  whpm.  rests  the 
burdwi  of  proof  to  first  state  his  case:  Cojorado— Code,  chap.  14,  § 
204;  Indiana — Burns  Anno.  Stat..  19^4,  §  658;  Iowa— Qode.l  3 if 00; 
Kansasr-^Gen.  Stat.  1909,  §  5879,.  Montana— Rev.  Code,  l92l' §9349. 
Oklahoma — Com^.  Laws  1?09,'  §  5794;  Texas-r-Vecn.-Sayl.  Civil  gtat. 
1914  (S^pp,  1918)  §  1961;  Wyoming-rCgmp.  Stat.  1920  §  6769. 

StatutQs  .whiph  require  tjbe .  p)a4n^iff  to  first  intro/lucQ  evidence  are  illus- 
tritted  hy  thefoUowi^:,-.  4»Tiwma,/CaliforJiifi,Id£^o,.  Minnesota,  North 
DaJkpta,  Qregp^,  an,d.  UtfihtK  ^ee/ statutory  references  above. 

In  the 'tfoU<»wing  states  stbbtUteA' iV.ito  retquireid  that  the  party  having)  the 
burde A. ofip7o<Ml'fiirMt;prod^ec»' evidence:  Aricansas,  .Colorado,  Indiana, 
Io^a/'£^tiiel^y/  Citil  .Code  of  BraBtioe.l91&,  §  .317,  Kansas . Ne- 
bpAflkav  Ohiq,  Oklahamft;  Te&ai^  bad  Wyoming;  Statutes,  cited  alM>ve. 
A:<:cerdi»g'  to  Piefo^s  Washington  •  Code  of  19191,  §  8504>  .the  plaintiff 
or  'the  party  oh  Whbin  restgf  the  Imidien  of  proof  on  the  whole  action 
must  iirst'pvoduce  evidence,  ^  .  .  •  ...'.; 

According' to 'tlie  statutes  of  the  following  .states,  the  ^aintlff  knust  open 
the' arguments  Callfotrnia— Code  of  Civil  Proc.  1915,  §  607;  Idaho- 
Rev:' Code  §  4383,  Com|j.  fetaft.  .!li919'  §6847;  Norlfti  l!)ateotar— Comp. 
Lawi  1*^13,  §  7619;  Oregota— Latvs  tit."  II.  chap.  HI.  %  182;  Utah— 
ComJE^-'Laws  1917,§  6802)  -   '  "^'^    ' 

In  the  following  state  statutes  the  ^ighl^  to  make  ^the  opening  argument  is 
.  given  to  t^ie  party  liavin^  the  bjurden  oi  proof:  Arizona-r-Rev.  Stat. 
1913  i^iS;  Arkansas— Craw.  &  Moses.  Digest  of  Stat.  §  1292;  Indi- 
ana-pjBurn's  Ani)o.  ^tat.,  19,14  (Siipp.  1^918)  §  66?l;  Iowa — Annp.  Code 
1897  (Supp.  ;915)  §  ^6l;,Kejy^ck3r—  Carrpirs  Codes  1919,  Tit., IX., 
.§  317;.' Montana— Rev,  Cpdes"l,921,  '§.  9349  j '  Texas— Vern.-Sayl,  Qivil 
Stat.  1914  (Supp,  1918)  art.,  5195^;.  l^^shington— Pierce's  Code  1919, 

•  '  §8504.:.,'-  .  ■'  .,'  ■;■■'",'"■     V  ■  .  , 

in  Kei^tucky.  ,^e  party  hav;i^  the  btuf den  of  pcopf  )ia9  the  conclusion  and 
adverse  party  the  opening.     Carroll's  ^eQtiui)ky  Codes,  .§  317. 

2^  EfEect  o£  admissions. 

a.  I fi  general ;  ^uficiency'.--^VfheT^  the  defendant,  either  in 
positive  terms  or  by  the  nature  and  character  of  his  pleading, 
atsqlu^ely;  adinits  the. cause  of  actjon,  thereby  absolving  the 
plaintiff  from  the  necessity  of  making  any  proof  thereof  in  order 
to  suc©e^d>  the  bujden  of.  proof  shifts  and  rests  with  the  defend- 
aat)  £lnd"be  is,  therefore,  entitled- to  open  and  close.  But  this 
admission  must  be  unqualified,  and,  where  defendant  does  not 
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admit  the  entire  demand  of  plaintiff,  and  where  tfaer^  are  several 
issues,  if  the  plaintiff  is  called  on  to  maintain  a  single  one,  he 
retains  and  has  the  right  to  open  and  close.* 

iBeall  V.  Newton,  1  Cranch^  C.  C.  404,  Fed.  Oas.  No.  1,164;  Henderson  v. 
Casteel,  3  Cranch,  C.  C.  365,  Fed.  Cas.  No.  6,350;  Kitner  v.  Whitlock, 
88  111.  513;  Carpenter  v.  First  Nat.  Bank,  119  111.  352,  10  N.  E. 
18;  Razor  v.  Razor,  42  111.  App.  504,  affirmed  in  149  111.  621,  36  N.  E. 
963;  Shaw  t.  Bemhart,  17  Ind.  183;  Camp  v.  Brown,  48  Ind.  575; 
Lindley  v.  Sullivan,  133  Ind.  588,  32  N.  E.  738,  33  N.  E.  361 ;  Milwau- 
kee Harvesting  Go.  r.  Crabtree,  101  Iowa,  526,  70  N.  W.  704;  Abat  ▼. 
Sigura,  5  Mart.  N.  S.  73;  Ross  v.  Gould,  5  Me.  204  («K0t*m> ;  Porter 
V.  Still,  63  Miss.  357;  €h-ap8on  v.  Wallace  Bros.  81  Mo.  App.  680; 
Gortelyou  v;  Hiatt,  36  Neb.  584,  54<  N;  W.  964;  Citizen*'  State  Bank  v. 
Baitd,  42  Neb.  219,  60  N.  W.  561  {duftmm) ;  Welab  ▼.  Bunr,.  56  Neb. 
361,  76  N.  W.  905;  Sorensen  v.  Sorenaen,  B8  Neb.  483,^  M 17,  W.  540, 
98  N.  W.  887,  100  N.  W.  930, 103  N.  W.  456^  Belknap  ¥.  Wendell,  21 
N.  H.  175;  Buzzell  v.  Snell,  25  N.  H  474;  BiUs  v.  Vos^  27  N.  H. 
212;  Clarkson  v.  Meyer,  39  N.  Y.  6.  R.  188, 14  N.  Y.  Siipp.  144;  Con- 

.  selyea  v.  Swift,  103  N.  Y.  604,  9  N.  K  489;  ^Redmond  v>  Tone,. 32  N. 
Y.  S.  R.  26Q,  ip  Np  Y.  Supp.  506.;  Lak^  Ontario  Nat  Bank  v.  Judson, 
122  N.  Y.  278,  25  N.  i;.  3Cf7;  Tallm^dge  v.  PreBs  Pub.  Co.  39  N.  Y.  S. 
R.  29,  14  N.  Y.  Supp.  331;  Plenty  v.  Rendle,  43  Hun,  568;  McRae  v. 
Lawrence,  75  N-  C  289;  Stillwell  v.  Archer,  64  Hun,  169,  1^  N.  Y. 
Supp.  888;  Johnson  v.  Maxwell,  87  N.  C.  18;  Lexington  Fire,  Life  & 
M.  Ins.  Co.  V.  Paver,  16  Ohio,  324;  Montgomery  v.  Swindler,  32  Ohio 
St.  224;  Sanders  v.  Sanders,  30  S.  C.  207,  9  S.  E.  94;  Jones  v.  Swear- 
ingen,  42  S.  C.  58,  19  S.  E.  947 ;  Beckham  v.  Southern  R.  Co.  60  S.  0. 
25,  27  S.  E.  611;  Sanders  v.  Bridges,  67  Tex.  93,  2  S.  W.  663;  Harris 
▼.  Pinckney,  —  Tex.  Civ.  App. — ,  55  S.  W.  38;  Steptoe  v.  Harvey,  7 
Leigh,  501;  Vuyton  v.  Brenell,  1  Wash.  C.  C.  467,  Fed.  Cas.  No.  17,- 
026;  Wisconsin  Cent.  Bank  ▼.  St.  John,  17  Wis.  157;  Edwards  v.  Mur- 
ray, 5  Wyo.  153,  ^8  Pac.  681;  Curtis  v.  Wheeler,  Moody  ^  M.  493,  4 
Car.  &  P.  196;  James  v.  Salter,  1  Moody  &  R.  501;  Overbury  v.  Mug- 
gridge,  1  Fost.  &  F.  187,  note;  Thompson  v.  Security  Trust  ft  L.  Ins.- 
Co.  63  S.  C.  290,  41  S.  B.  464. 

The  plaintiff's  case  must  be  admitted  in  its  entirety,  for  otherwise  the 
onus  is  left  upon  him.  Filby  v.  Turner,  9  Colo.  App.  202,  47  PacS' 
1037.  If  th^.  defendanjt  denies  even  one  of  the  important  .allegations 
of  the  plaintiff's  claim,  he  is  not  entitled  to  open  and  conclude  the 
argument,  although  he  admits  the  remainder  of  the  allegations  of  the 
complaint.  Steed  v.  Petty,  65  Tex.  490;  Benedict  v.  Penfleld,  42  Hun, 
176. 

Thus,  in  an  action  for  goods  sold,  an  admlBsion  of  the  purchase,  oonpled 
with  an  allegation  that  d^endant  agreed  to  pay,  not  in  money  but  in 
merchandise,  is,  though  in  form  new  matter,  in  effect  oi^ly  a  denial,  of 
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the  contract  as  alleged.  Bradley  v.  Clark,  1  QuBh.  29a;  Gilland  v. 
Lawrence,  13  N-  Y.  Week.  Dig.  372. 
So,  in  an  action  for  price,  of , services  or. goods  an  allegation  of  negligence 
or  deficiency  in  quality,  stated  as  a  ground  for  recoupment^  does  not 
admit  the  cause  of  aoUon.  Fiedeldey  v.  Beis^  12  Ohio  L.  J.  77,  citing 
Simmons  ▼.  Qie0n,  35<  Ohio  St.  104;  Graham  v.  Gautier,  21  Tex.  Ill 
(an  action  for  damages  for  ^malpractice).  This  questioii  is  still  con- 
tested. Penhryn  Slate.  Co,  v.  Meyer,  8  Daly,  61;  Howard,  v.  Hayes, 
19  Jones  k  S.  89.  But  compare  Stronach  v.  BUdeoe,  85  N.  ,C.  473. 
For  other  illustrations  see  Cheesman  v.  Hart,  42  Fed.  98;  Steel  v. 
Stames  —  Ark.  — ,  15  S.  W.  17;  Thompson  v.  Mills,  39  Ind.  528; 
Donahoe  v.  Rich,  2  Ind.  App.  540,  28  N".  E.  1001;  Goodpaster  v.  Voris, 
8  Iowa,  334,  74  Am.  Dec.  313 ;  Vance  v.  Vance,  2  Met.  581 ;  Lafayette 
County  Bank  v,  Metcalf,  29  Mo.  App.  384;  Lindsley  v.  European  Pe- 
troleum Co.  10  Abb.  Pr.  N.  S.  107,  41  How.  Pr.  56;  Felts  v.  Clapper, 
69  Hun,  373,  23  N.  Y.  Supp,  508 ;  Trenkmann  v.  Schneider,  23  Misc. 
336,  51  N.  Y.  Supp.  232;  McDougall  v.  Walling,'  19  Wash.  80,  62 
Pac.  630;  Edwards  v.  Murray,  6  'Wyo.  153,  38  Pac.  681. 

Whether  an  allegation  which  is  in  form  new  matter,  but  is  in  fact  incon- 
sistent with  a  material  allegation  of  the  complaint,  is  to  be  deemed  a 
denial  under  the  new  procedure,  is  a  question  on  which  there  is 
much  difference  of  opinion.  Compare  with  above  cases  Abb,  N.  Y. 
Dig.  Argument  of  Counsel,  g  13. 

The  better  view  is  that  for  the, purpose  of  determining  the  right  to  hegin, 
the  admission  of  plaintiff's  case,  which  defendant  relies  on,  must  be 
.  e^cplicit  and  not  .obscur^ ;  and  that  if  his  answer  gives  an  inconsistent 
▼ersion  merely,  without  an  express  denial,  he  may  be  required  to  make 
ma  express,  admission  of  plaintiff's  version  as  a  condition  of  claiming 
the  right  to  begin.  Argumentative  denials,  and  affirmative  statements 
which  imply  a  denial,  have  generally  been  held  to  leave  the  right  to 
begin  with  plaintiff.  Teller  v.  Ferguson,  24  Colo.  432,  51  Pac.  ^9; 
Haines  v.  Kent,  ll  Iiid.'  126;  Shulse  v.  McWilliams,  104  Ind.  512, 
3  N.  E.  243;  Robbins  v.  Spencer,  121  Ind.  594,  22  N.  E.  660;  Samples 
V.  Carnahan,  21  Ind.  App.  55,  51  N.  E.  425;  Denny  v.  Booker,  2  Bibb, 
427;  Thurston  v.  Kennett,  22  K  H.  161;  Churchill  v.  Lee,  77  N.  C. 
341;  Beatty  v.  Hatcher,  13  Ohio  St.  116.  But  compare  Patton  v. 
Haimilton,  12  Ind.  256;  Auirora  v.  Cobb,  21  Ind.  492;  Hoxie  v.  Greene, 
37  How.  Pr.  97 ;  DeOraff  v.  Carmicbael,  13  Hun,  129. 

Defendant  has  the  right  to  open  and  close  in  lAuits  for  the  recovery  of 
nioney  due  under  a  contract  to  pay,  such  as  a  note,  bond,  or  other 
instrument,  on  his  admissions  bf  the  execution  of  the  instrument  and 
its  delivery,  coupled  with  averments  of  failure  of  consideration,  duress, 
that  it  was  given^by  mistake.  Grabosski  y.  Gewerz^  44  N.  Y.  S«  R.  127, 
17  N.  Y.  Supp.  528;  Brown  v.  Tausick,  1  Misc.  16,  20  K.  Y.  Stipp.  369; 
Addison  t.  Dnncan,  35  S.  0.  165,  14  6.  E.  306;  Martin  v.  Suber, 
39  6.  C.  535^  IS  S.  E.  125;  Montgomery  v.  Hunt,  93  Ga.  438,  21  S.  E. 
69;  Levin*  r.  Smitil,  102  Ga.  480,  31  S.  £;  104;  Southern  Mut;  Bldg. 
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&  L,  Asso.  V.  Periry,  103  Ga.  800,  30  S.  B.  658,  of  setting  up  other 
affirmative  defenses,  such  as  usury  (Seekel  v.  Norman,  78  Iowa,  254, 
43  N.  W.  190;  Suiter  v.  Park  Nat.  Bank,  35  Neb.  372,  53  N.  W.  206), 
payment  or  set-off  (Morehead  Bkg.  Oo.  ▼.  WaJkar,  121  N.  C.  116,  28 
S.  E.  263;  Truesdale  Mfg.  Co.  r.  Hoyle,  39  111.  App;  632),  or  counter- 
claim for  damages  (Brow6r  v.  Nellis,  1<J  Ind.  App.  183,  44  N.  K.  939; 
*  Fitch  ▼.  Parkfer,  20  Ky.  L.  Rep.  842,  47  S.  W.  627;  Grant  Quarry 
Co.  V.  Lyons  Constr.  Co.  72  Mo.  App.  630;  Harley  y.  Fitzgerald,  84 
Hun,  305,  32  N.  Y.  Supp.  414;  Parks  v.  Young,  76  Tex.  278,'  12  S.  W. 
986). 

« 

If  the  only  issue  tried  is,  on  a  counterclaim  the  defendant  has  the  right  to 
close.     Fischer  y.  Frohne,  61  Misc.  678,  100  N.  Y.  Supp.  1016. 

In  a  suit  on  a  life  insurance,  policy  whei^  the  answer  admits  the  execution 
of  the  policy,  death  of  the  party  whos^  life  was  insured,  proof  of  loss, 
etc.,  but  pleads  in  defense  a  violation  of  t}ie  condition,  the  defendant 
has  the  right  to  open  and  close.  BeUer  v.  Supreme  Lodge,  K.  P.  66 
Mb.  App.  449.  And  so  of  a  policy  of  fire  insurance.  Names  v. 
Dwelling  House  Iiis.  Co.  96  Iowa,  642,  64  N.  W.  628.  Likewise  in  an 
action  on  a  policy  of  fire  insurance,  where  the  loss  is  admitted  and  the 
sole  question  is  upon  the  claim  of  defendant  that  the  fire  was  caused 
in  a  certain  manner,  the  defendant  bears  the  burden  of  proving  that 
'  cause  and  takes  with  it  the  right  to  open  and  close.  Firemen's  Ins. 
Co.  V.  Schwing,  10  Ky.  L.  Rep.  833,  11  S.  W.  14. 

The  same  rule  prevails  in  a  suit  on  a  judgment,  the  validity  of  which  is 
unquestioned,  when  payment  is  the  defense.  Lofland  v.  McDaniel,  1 
Penn.  (Bel.)  416,  41  Atl.  882;  Pinson  v.  Puckett,  35  S.  C.  178,  l4  fi.  E. 
393.  ' 

And,  under  a  statute  providing  that  the  party  who  would  he'  defeated  if 
no  evidence  were  given  must  first  produce  his  evidence  and  argue  the 
case  to  the  jury,  when  the  answer  makes  no  denial  of  the  allegations 
of  the  complaint,  that  advancements  by  plaintiff  of  specific  sums  had 
been  made  for  the  benefit  and  at  the  request  of  defendant,  «but  averred 
that  they  were  made  to  a  third  party  and  that  the  defendant  was 
insane,  the  defendant  will  be  entitled  to  open  and  close.  Rea  v.  Bishop, 
41  Neb.  202,  59  N.  W.  666. 

In  trespass  to  try  title,  when  the  defendant  admits  the  plaihtaffft'  right 
to  recover  unless  that  right  is  defeated  by  reason  (rf'a  defective  ac- 
knowledgment to  plaintiffs'  deed,  the  defendant  has  the  right  to  i^en 
and  close,  where  the  plaintiffs  had  a  deed  which  appeared  to  be 
duly  acknowledged  and  this  made  a  prima  laoie  case  lor  them.  At- 
kinson V.  Reed,  —  Tex.  Civ.  App.  —,.49  S.  W-  2fi0. 

Defendant  also  has  this- right  in  an  action  to  recover  for  libel  or  blander 
if  he  admits  the  act  complained  of,  but  pleads  that  it  was"  ji^tified. 
Cox  V.  Strickland,  101  Ga.  482^  28  S.  E.  665;  Palmer  v.  Adams,  137 
Ind.  72,  86  N.  B.  695;.Stith  v.  Fnllinwider,  40  Kan.  73,  19  Pac.  314; 
Hall  v.  Slgin  Dairy  Ck>.  15  Wash.  542,  46  Pae.  1049.     Or.  if  the  an 
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BWW  is  in  mitigation' merely..  McCoy  y.  McCoy,  lOfi  Ind.  492,  7  N.  E. 
188,  Or  if .  defendp-nt  also  deny  that  the  publication  was  malicious 
or  that  the  words  were  slanderous  when  it  is  unnecessary  to  prove 
malige  becatise  tl^e  words  published"  were  of  themselves  actionable,  he 
bears  the  burden  of  proving  his  pl^a  of  justifioatloh  and  has  the  right 
to  open  and  conclude.  !  Louisville  ,Ck>urier  Journitl  Co.  y.  Weaver,  J3 
K.y.  li.  Rei*-  5ft9,  17  S.  W.  1018. : '  But  *  sed  §  :2,.  and.  cas^s  cited,  wl^re  it 
is.  s^id  that  plaintiff  shall  ojpen  and  close  if  he  has  damages  to  prove, 
and,  in  the  same  connection,  Burckbalter  v.  Coward,  l6  S.  C.  435, 
where  the  court  says  that  the  rule  seems  to  be  settled  iii  the  English 
courts' that  although  the  defendant  admits  the  cause  of  acti'onand 
justifies,  in  actions  iat  personal  injuries,  libel,  and  slander,  ihe  plain* 
.  ti^  shall  open  and  close  if  b^  must  jprovei  unliguidated, ;  damages.    ;    , 

A  like  rulfe  obtaiiis  in. suits  to  recover  Idri an jassautt'jaiid. battery.  The 
plea  justifying  entitles  the  defendant  to  open  and  close.'  Stripkland 
V.  Atlanta  &  W.  P.  R.  Co.  99  Ga.  124,  24  S.  E.  981;  Seymour  v.*  Bailey, 

<  76  Qa»  338.  Anradmissloiv  of  the  assaul|b<«.ndia.  plqa  son  (Msau^t.  casts 
the  burdeufof  proof  (m>  thefdefendant  (and  gives'him.t^he  ijight  to.make 
the  concluding  argument  to  the  jury.  .  Walls,  v.  Robb,  15  Ky[.  I*.  Kep. 
159;  Phillips  v.  Mann^  19  Ky.  t^-Eep*  3;705,!44  S,.W.  379;  Givcns  v. 

.;  Berkley, -108  Ky.  236,  56  S.  W,  ^58*  .  XbfQpe  .cases  are  oppos^d  to  the 
doctrihe  laid  down  in  all  the  English;  and  most  American 'cases  decided 
since  the  -adoption  of  the  rule  in  Carter  y*  J^mes,  1  Mppc^  <fc  R.  281, 
;6  Car.  &  P.  64,  that  the  plaintiff,  has  the  ^igl^t  tq  begin  in  all  actions 
for  personal  injuries  although  tjio  ai&i'm^tive  is  yrith^  the  defendant. 
♦They  seem, to  be,  coni^olled  .by  Ky.  i)odje„  189^,  §  317,  giying  tl^o  right 
to  conclude  to  the  party  havings,  tho/ bujrden  o£.pi'.0ol4 

A  plea  of  justification*  in  a  suit  to  recover  for  ^klicious  prosecution  and 
arrest  entitles -the  d^endarit  16  open  and  isohetude.  Hendet^on-v;  Fran- 
cis, 75  Ga.  178;  Ocean 'S.  S.. CO.  r.  Williams,  69  Ga.  251;  BSgden  v. 
■'  Jordan,  81  Ga/668,  TSiE.  857;JohnsOn  \r,  Bra'dstreet  Co.  61'Oa.  425, 
7  S.  E.  867.  But  see  Horn  v.  Simms,  92  GaO  421^17  S.  B.  670,:wlrere  it 
was  held  that  the  plea  was  insufficient  in  justification  and  that  de- 
fendant did  not- have  t^he.  right  >  to  open  <  and  eonjclude.  The  same' rule 
obtains  in  suits  for  damages  fo^  personal  injuries  when  the  defendant 
pleads  negligence  on  the  part  of  ^the  plaintiff  contributing  to  his  in- 
jury.    Bush  V.  Wat^en,  20  Ky.  L.  Bep.  731,  47  S.  W.  699. 

As  to  what  is  a  plea  of  justification,  see  Ocean  S.  S.  Co,  v.  Williams,  69 
Ga.  251;  Central  R.  Co.  v.  Crosby,  74  Gia. '737,  58  Am.  Rep!  463; 
Georgia  R.  Co.  y,.  Williams,  74  Ga.  723;  ^enderspn  v.  Francis,  75  Ga. 
178;  Seymour  v.  Bailey,  76  Ga.  ^38..  ,     *     ,    . 

The  right  of  the  court  where  there  are  several  issuoa  to  serortthe  issues, 
tand  give  the  opening  and   closing  to  each  • 'pariyi  accordingly;   was 
: recognized.  i»  Wisconsin   Cent.   Bank  v.  St.  John,   17  Wis.  157,  and 
Vuyton  Y:  Btenell,  1  Wash.  C.  €.  467,  Fed.  Caa.  No   17,026. 
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The  question  whether  an  admission  the  effect  of  which  is 
claimed  to  shift  the  burden  of  proof  and  the  incident  right  to 
open  and  close  is  suflScient,  in  form  and  substance,  to  accomplish 
what  is  sought  in  making  it,  generally  depends  in.  any  given  case 
upon  the  particular  circumstances  of  that  case. 

In  some  cases  the  admission  is  not  made  in  express  terms  but 
by  implication  or  inference,  from  the  nature  and  character  of  an 
affirmative  plea  or  answer  which  does  not  deny  the  allegations 
of  the  plaintiff's  pleadings,  but  confesses  and  avoids  them.^  But 
where  the  averment  which  is  claimed  to  have  the  effect  of  an  ad- 
mission, though  affirmative  in  form,  is  negative  in  substance,  it 
will  not  operate  to  give  to  the  party  making  it  the  right  to  open 
and  close.* 

iMann  v.  Scott,  32  Ark.  593;  Fairbanks  v.  Irwin,  15  Colo.  366,  25  Pac. 
701;  Williams  ▼.  Shup,  12  111.  App.  454;  Truesdale  Mfg.  Co.  v.  Hoyle, 
3d  111.'  App.  532;  Indiana  State  Bd.  of  Agri.  v.  Gray,  54  Ind.  91; 
Oxtoby  V.  Henley,  112  Iowa,  697,  84  N.  W.  942;  Tipton  v.  Triplett, 
1  Met.  (Ky.)  570;  Gran  v.  Spangenberg,  63  Minn.  42,  64  N.  W.  933; 
Rea  ▼.  Bishop,  41  Neb.  202,  59  N.  W.  565;  Woodriflf  v. 'Hunter,  65 
App.  Div.  404,  73  N.  Y.  Supp.  210;  Hoxie  v.  Greene,  37  How.  Pr.  97; 
CSiicagio  Cottage  Organ  Co.  v.  Biggs,  22  Ohio  C.  C.  392,  12  Ohio  C. 
D.  497;  Norris  T.  Insurance  Co.  of  N.  A.  3  Yeates,  84,  2  Am.  Dec. 
'360;  Blackwell  v.  Coleman  County,  —  Tex.  Civ.  App.  — ,  60  S.  W. 
672 ;  Bonnell  v.  Jacobs,  36  Wis.  59. 

>  Teller  y.  Ferguson,  24  Colo.  432,  61  Pac.  429;  Ryals  v.  Powell,  83  Qa. 

278,  9  .S.  £.  613;  Haines  v.  Kent,  U  Ind.  126;  Shulse  v.  McWilUams, 

104  Ind.  512,  3  N.  E.  243;   Barker  Cedar  Co.  v.  Roberts,  23  Ky.  L. 

Rep.  1345,  65  S.  W.  123 ;  Chambers  v.  Hunt,  18  N.  J.  L.  339 ;  <Smith 

•▼.  Fiazier,  53  Pa.  226. 

An  allegation  not  essential  to  the  party's  recovery  of  the 
amount  claimed  need  not  be  admitted  by  the  other  in  order  to 
entitle  the  latter  to  the  right  to  begin.^  The  fact  that  a  party 
has  alleged  what  he  has  not  the  burden  of  proving  in  order  to  re- 
cover does  not  entitle  him  to  begin.* 

IBush  V.  Wathen,  20  Ky.  L.  Rep.  731,  47  S.  W.  599;  Steele  v.  Hinshaw, 
14  Ind.  App.  384,  42  N.  E.  1034. 

Thus  where  plaintiffs  sued  for  goods  sold  by  them  jointly,  their  allegation 
that  they  were  partners,  though  it  is  relevant,  and,  it  may  be,  mate- 
rial, in  case  plaintiff  has  to  give  evidence,  is  not  essential  to  enable 
them  to  teoover  the  amount  claimed;  and  hence,  an  admission  of  the 
sale,  though  coupled  with  a  denial  of  the  partnership,  is  a  sufficient 
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* 
admission  within  the  rule.     Millerd  v.  Thorn,  56  N.  Y.  402,  15  Abb. 
Pr.  N.  S.  371.    See  also  Hurliman  v.  Seckendorf,  9  Misc.  264,  29  N.  Y. 
Supp.  740;  Trenkmann  v.  Schneider,  23  Misc.  336,  51  N.  Y.  Supp.  232. 

So,  a  demand  in  the  answer  for  the  production  of  an  instrument,  a  copy  ci  - 
which  is  annexed  to  the  complaint,  coupled  with  an  admission  of  the 
genuineness  of  the  original,  does  not  change  the  rule.  Murray  v.  New 
York  L.  Ins.  Co.  85  N.  Y.  236,  9  Abb.  N.  C.  309,  reversing  19  Hun, 
350.  Nor  does  defendant's  denial  of  an  allegation  not  essential  to  re- 
covery, but  relevant  only  as  anticipating  and  avoiding  an  expected 
defense.    List  v.  Kortepeter,  26  Ind.  27. 

Denial  of  facts  not  essential  for  the  plaintiff  to  prove  does  not  deprive 
a  defendant  who  sets  up  an  aflSrmative  defense  of  the  right  to  open 
and  close.    Lewis  v.  Donohue,  27  Misc.  514,  58  N.  Y.  Supp.  319. 

In  an  action  on  a  promissory  note,  if  the  defendant  has  made  such  an  ad- 
mission as  will  give  him  the  right  to  open  and  close,  such  right  is 
not  lost  by  denying  or  failing  to  admit  an  allegation  in  the  complaint 
that  the  note  was  given  for  value  received,  as  it  was  not  necessary 
for  the  plaintiff  either  to  state  a  consideration  in  his  complaint,  or 
prove  one  on  the  trial.    Hoxie  v.  Greene,  37  How.  Pr.  97. 

But  compare  Fry  v.  Bennett,  28  N.  Y.  324,  affirming  3  Bosw.  200,  where 
it  was  held  that  an  allegation  of  malice  in  the  publication  of  an 
article  apparently  privileged  was  one  which  plaintiff  had  a  right  to 
prove,  and  had  therefore  a  right  to  begin  for  the  purpose  of  proving, 

8  Millerd  v.  Thorn,  56  N.  Y.  402,  15  Abb.  Pr.  N.  S.  371. 

Claflin  V.  Baere,  28  Hun,  204,  where  the  allegation  was  defendant's  alle- 
gation, in  form  as  a  separate  defense,  that  the  goods  were  sold  oii  a 
credit  which  had  not  expired,  for  this  was  in  legal  effect  only  a  denial 
of  part  of  plaintiff's  case. 

.  6.  Necessity  of  admitting  qua/nium  of  damages^ — ^Whenever 
the  damages  claimed  by  the  plaintiff  are  ascertainable  by  com- 
putation^ an  admission  of  the  cause  of  action  by  the  defendant, 
coupled  with  an  affirmative  defense  thereto,  will  suffice  to  give 
him  the  right  to.  open  and  close.^ 

But,  in  actions  for  unliquidated  damages,  the  defendant  mudt 
not  only  admit  the  cause  of  action,  but  also  the  amount  of  the 
damages,  in  order  to  obtain  the  right  to  open  or  close ;  otherwise 
the  right  is  with  the  plaintiff.*  And  plaintiff  is  entitled  to  open 
and  close  if  he  has  butyto  prove  the  amount  of  attorneys'  fees 

to  which  he  is  entitledvf«''i 

'U  ^'' 
1  Huntington  V.  Conkey,ij3^^arb.   218;    Brennan  v.  Security  Ij.   Ins,  & 

Annuity  Co.  4  Daly,  2!>^  Lake  Ontario  Nat.  Bank  v.  Judson,  122  N. 

Y.  278,  25  N.  E.  367. 
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The  reason  is  that  it  is  a  deduction  of  l&'w,  and  not  a' question  of  fact;  but 
the  facts  on  which  the  right  tO'  interest  depend  are  matter  for  evi- 
dence. ' 

B  Mercer  v.  Whall,  5  Q.  B.  447,  114  Eng.  Reprint,  1318,  14  L.  J.  Q*  B.  N. 
S.  267,  9  Jut.  576;  Morris  v.  Lotan,  1  Moody  &  R.  233;  Wood  V.  Prin- 
gle,  1  Moody  &  R.  277;  Foley  v.  Tabor,  2  Post.- &  F.  663;  St.  Lowis, 
I.  M.  &  S.  R.  €o.  V.  Taylor,  57  Ark.  136,  20  S.  W.  1083;  Btunswiek 
&  W.  R.  Co.  V.  Wiggins,  113  Ga.  842,. 61  L.R^.  513,  ^9  8^  E.  667; 
Sawyer  v.  Hopklne,  22  Me.  276;  Johnscm  v.  Josephs,  76  Me.  544;  Elder 
V.  Oliver,  30  Mo.  App.  575;  Fry  v.  Bennett,  28  N.  Y.  324,  affirming  3 
Bosw.  200;  Parrish  v.  Sun  Printing  &  Pub.  Asso.  6  App.  Div.  585,  39 
N.  y.  Supp.  540;  Huntington  v.  Conkey,  33  Barb.  218;  TalUna^dge  v. 
Press  Pub.  Co.  39  .N.  Y.  S.  R.  29,  14  N.  Y.  Supp.  331;  Littlejohn  v. 
Greeley,  13  Abb.  Pr.  41;  Hecker  v.  Hopkins,  16  Abb.  Pr.  301,  note; 
Cunningham  v.  Gallagher,  61  Wis.  170,  20  N,  W.  925;  Wausau  Boom 
Co.  v.  Dunbar,  75  Wis.  133,  43  N.  W.  739. 

But  see  Chicagp,  B.  &  Q.  R.  Co.  v.  Bryan,  90  lU.  126.;  Louisville  A  N.  R. 
Co.  V.  Brown,  13  Bush,  476;  Cheeseman  v.  Hart,  42  Fed.  98,  16  Mor. 
Min.  Rep.  263.       ...  .      ,. 

sstarnes  v.  Schofield,  6  Ind.  App.  4,  31  N.  £.  480.  .. 

c.  Necessity  of  incorporating  in  pleadings,-^The  qvie&tion 
whether  the  admission  which  will  transfer  to  defendant  the  right 
to  open  and  close  must  be  found  and  determined  by  an  inspection 
of  the  pleadings,  or  whether  it  may  be  in  any  other  way  made 
upon  the  record,  or  whether  it  may  be  made  in  any  other  manner, 
either  before  or  at  the  trial,  has  been  the  subject  of  jnucb  dis- 
cussion  in  the  courts.  In  the  absence  of  statute  or  court  rules, 
which  in  many- states  govern  the  matter,  the  weight  of  authority 
would  seem  to  be  in  favor  of  the  doctrine  that  the  right  to  opexLi 
and  close  must  be  determined  at  the  oomanenoement  of  the  trial, 
and  from  an  inspection  of  the  pleadings  only;  and  thatmatt^p 
aliunde  the  pleadings  will  not  be  considered  in  arriving  at  suda 
a  determination.^  » 

I  Borough  V.  Jqhnson,  108  Ga.  812,  34  S.  E.  168;  Goodrich  v.  Friedersdorff, 
27  Ind.  308;  Woodruflf  v.  Hensley,  26  Ind.  App.  592,  60  N.  E.  312; 
Kentucky  Wagon  Mfg.  Co.  v.  Louisville,  97  Ky.  S48,  31  S.  W.  130- 
Lake  Ontario  Nat.  Bank  v.  Judson,  122  -N.  Y.  278,  25  N.  E.  367; 
Kobbe  V.  Price,  14  Hun,  55;  Woodriflf  v.  Hiihter,  65- App!  Div.  404,  73 
N.  Y.  Supp.  210 ;  Trenkman  v.  Schneider,i4a  Misc.  336,  61  N.  Y.  Supp. 
232;  Hollander  v.  Farber,  52  Misc.  507,  \Q^m.  Y.  Supp<  506;  Clark- 
son  V.  Meyer,  39  N.  Y.  S.  R.  188,  14  N.  TT  Supp.  144;  Richards  v. 
Nixon,  20  Pa.  19;  Brown  v.  Kirkpatrick,  5  S.  O.  267;  Bur<;khalter  v. 
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Coward,  16  1^.  G.  435;  H<;CQimen  v.  Kitchens,  20  S.  C.  430,  47  Am.  Rep. 
845;  Dahlman  v.  Hamokel,  45  Wis.  466.  But  see  Katx  ▼.  Kuhn,  9 
Daly,  166;  and  Plenty  v.  Rendle,  43  Sun,  568. 

'  '       I  • 

,        1 1  •  •  ■  •  •  '  ■       . 

d.  4-dinis9ion$  offered  at  ihe  friiL— Defendant  has  the  right 
to  begin,  if  by  leave  of  court. he  withdraws  or  strikes  out  all  de- 
nial from  his  plfeading,'^  pr  if  he  mafces  ^  unqualified,*  oral,'  or 
written  admission,*  conceding  all*  that  the  plaintiff  would  need 
to  prove  to  entitle  him  to  recover  the  amount  claimed:  In  New 
York  the  answer  nvust  beamended.^  Attorney  or  counsel  has 
implied  authorily  to  niiake  ^ch  admission.'  But  it  is  not  enough 
to  admit  *  that  plaintiff  has  a  prima,  facie  case,  supposing  that 
defendant  should  fail. to  establish  his  affirmative  defense.  The 
admission  must  be.  of  the:  facts.* 

1  Jadoson  v.  Belaplaine,  6  Houst.  358;  Harvey  ▼.  Ellithorpe,  26  111.  418; 
Aurora  v.  Cottb,  21  Ii<d.  492;  MeCloskey  v.  Davis,  8  Ind;  App.  190,  36 
N.  E.  18t.    .      •      ■•'  ' 

S  An  admission  coupled  with  a  contingency  is  not  enough.  Camp  v.  Brown, 
48  Ind:  575.  In  this  caSe  the  action  was  on  a  note  including  reasonable 
attdm^'s  fee,  and  an  adihission  that  a  specified  sum  would  be  rea- 
sonable, if  plaintiff  'should  l>e  found  entitled  to  recover  the  whole 
amount  of  the  note,  was  held  insufficient  to  entitle  defendant  to  be- 
gin.   See  also  'StD/th  ▼;  Wellborn,  7^  6a;  799. 

•  To  the  contrary  waff  Johnson  t.  Wid^man,  23  S.  C.  L.  (Dud.)  325,  where 

it  was  held  that  the  iidmission  must  be  of  record,  before  trial.  To  the 
same  effect  Avas  Gray  V.  Cottr^ll,  19  S.  C.  I*.  (1  Hill)  38;  Hamsey  v. 
Thomas,  14  Ttex.  Civ.  Appt '431,  33  S.  W.  259. 

•  Campbell  v.  Robertsi'66Ga.  733;  Aurora  v.  Cobb,  21  Ind.  492^  609;  Katz 

V.  Kuhn,  9  Daly,  166;  Clelnenis  v:  McCaib,  —  Tex.  Civ.  App.  — ,  49  S. 
'W.'i22.  ■...•.....•...• 

BBertrand  v.  Taylor,  82  Ark.  470,  476;  Willingham  y.  Macon  &  B.  R.  Co. 
113  Ga.  374,  38  S.  E.  843;  Merchants  I^ife  Asso.  ▼.  Treat,  98  III.  App. 
59;  Burroughs  v.  Hunt,  13  liid.  178,  180;  Clarkson  v.  Meyer,  39  N,  Y. 
S.  R.  188,14  N.  Y.  gupp.  144; 'Sanders  v.  Bridges,  67  Tex.  93,  2  S.  W. 
663.  Bui!  the  right  is  denied  him  if  he  does  not  admit  all.  Western 
^  A.  R.  Co.  V. 'Brown,  102  Ga.  l3,  29  S.  E.  130. 

«  Lake  Ontario  Nat.  Bank  v.  Jiidson,  122  N.  Y.  278,  25  N.  E.  367. 

7  See  Oliver  .v.  Bennett,.  65  N.  Y.  559 ;  OscauyiBin.  v.  Winchester  Repeating 
Arms  Co.  103  U.  S.  ?61j.26  L.  ^d.  639.    And  see  chap«  xvi.  §  8,  c 

That  an  at^rney  ca^npti  affect  his  client's  rights  beyond  the  action  in 
which  he  is  employe^l, . see  Arthur  ¥.  Homestead. F.  Ins.  Co.  78  K.  Y. 
462,  34  Am.  Rep.  550. 
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8  Wigglesworth  ▼.  Atkins,  5  Ctish.  212.  The  rule  of  court  Teferred  t©  in 
this  last  case  is  to  be  found  in  8  Cush.  ,603,  note. 

8  It  is  not  enough  that  plaintiff  has  obtained  an  auditor's  report  in  his 
favor,  for  he  may  or  may  not  use  it.  Snow  v.  Batchelder,  8  Cush.  513. 
Nor^  if  he  does  use  itj(  does' it  change  the^  right  ,t(^,  begifi  H  i^s  qon- 
clusion  is  impugned  by  defendant.  Chesley  v.  Chesley,  37.N. .H,  220. 
It  is  said  in  Sanders  v.  Johnson,  6  Blackf.  i^O,  36  A^.  Dec.  564,  that 
if.  plaintiff  has  been  compelled  to  keep  his  witnesses  in  attendance 
f  till  after  commencing  to  swear  the  jnrjr,  it  is  unreas^onable  to  deprive 
vhim  of  the  privilege,  of  opening.      •  w  ; 

In  aQ  attachment,  of  real  property^  when  upon  tlm  amiDuneeiaeiit  ready  for 
trial,  the.  defendant  admits^  the  plai&tifit's  cause,  of /a<^tioil  in  fUU  and 
only  denies  that  the  property  levied  upon  wfliS  suhject  to  forced  sale, 
claiming  it  as  his  homestead,  although  the  complaint  alleges  that  the 
defendant  was  about  to  transfer  his  property  to  defraud  his  cried- 
itors,  the  defendant  need  not  also  admit  the*se  allegatiohl^  in  order  to 
be  entitled  to  open  and  conclude.  Milburn  Wagon  Co.  v.  Kennedy, 
75  Jfex.  212,  13  S.  W.  28,  For  other  instaijcep,  ace  Dofld  v.  N««:nft»ii, 
99  Ga.'319,  26  S.  E.  650;  East  Tennjessee,  V.  &^G\,  R.  Co.- v.,  l?ileetwood, 
90  Ga.  23,  15  S.  E.  778;  Conselyea  v.  Swift,  103  N.  Y.  .Q0.4,  ft  N;  E. 
489:  Munn  v.  Martin,  —  Tex.  App.  — ,  15  S..W.  195. 

The  plaintiff  has  the  right  to  reply  although  t^e  defend&ut  did  not  call 
any  witness,  when  the  defendant  put  in  evidence  certiiin  dpeuments 
.  during  the  cross-examination  pf  plaip.tiff'i^,  witujessr     Quiiital  v.  Chal- 
mers, 12  Manitoba,  231.     ,  .  .      .  .-  . 
Although  no  issue  is  raised  on.  a.  denial,  the  ^defendant i;iuU>  not  be.  given 
the  opening  and  ^losing  unless,  the. denial  is*  discjiain)^    (Boehm  v. 
Lies,  46  N.  Y.  S.  R.  26,  18  N.  Y.  Supp„,677),  no?:  wiU  he  be  given  the 
right  when  the.  plaintiff  hc^s  the  burdei^,,  although  he  hs^s,  ,the  burden 
'  on  certain  issues  (Rials  v.  Powell,  83  Pa,  278,  9 . S.,  ,B.  613),    , 

There  seems  to  be  some  little. difference  of;  ppii^ipn-, between  jl^e..  courts^  of 
.  v.^rious  states  concerning ^ tjhe  time,  at.,w)ilcl^  thfl . admissipns  niust- be 
made  in  order  that  the  defendant  may  be  entitled  to  open^  ipjid  con- 
clude the  argument. 

In  Georgia  the  court  has  declared  that  it  is  necessfiry  for'  ]bbe  adniisaion 

to  be  made  before  the  plaintiff  offers  any  evidei^ce,  and  an  adnii^ion 

'  after  the  plaintiff  has  made  but  a  prima  facie  c^se  comes  :too  l^te. 

Cook  V.  Coffey,  103  Ga.  384,  30  "S.  E.  27;   Abel  v.  Jarratt,  100  ^a. 

732,  28  S.  E.  643 ;  Messengale  v.  Pounds,  100  Ga.  770,  28  S.  E.  51Q. 

In  Indiana  the  admission  must  be  made  by  the  pleadings  before  the,  trial 

commences.    Boyd  v,  Sihitli,  16  Ind.  App.  324,  43  N.  E.  1056. 
In  some  of  the  states,  however,  it  is  said  that  the  court  may  permit  the 
defendant  to  open  and  dose  whenever  during  the  trisLl  he  assumes  the 
..  affirmative.     Goets  v.  Sona,  65  111.  App.  78;  Gardner  v.  Meelket,  liS9 
.  111.  40,  48  N.  £.  307,  affirming  69  111.  App.  4S&. 


/ 
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A  pariy  who  has  adn^itted  » .  f apt  on .  the  trii^l  and  therel^y ,  obtli'iaed  the 
right  to  open  and  close  ma^  not  thereafter  controv^t  the  laqt  ad* 
mitted.    Smith  v.  Wellborn,  76  Ga.  799. 

In  Iowa,  the  admission  made  after  the  opening  argument  and  for  the  pur- 
pose of  obtaining  the  ri^ht'to'closie  came  too  late!,  Pred  Miller  Brew- 
ing Co.  V.  De  France,  00  Iowa,  3^0,  67  *N.  W.  969.  And  in  Abel  v. 
^ariratt,  100  Ga.  732>  28  S.  Bj453,  it  was  held  tihat  An  a4rois8lon  after 
the  introduction  of  an^  evidence  was  too  late;  but  in  Names  v.  Dwell- 
ing House  Ins.  Go.  96.  Iowa,  042,  64  N^  W.  628,  defendant  was  per- 
mitted to  open  and  close  the  argument  by  admitting  plaintiff's  case 
at  the  coiicliidion  of  the  evid(Uic^ 


I  ■ 


e.  Severed,  defendants  (ini  tidihisdons  not  'made  by  dll,-^ 
Where,  there  are  sev^yal  defencjaiita  and  sopaa  of  th^m,  expri^s^ly 
or  impliedly,  admit  the  plaintiff^s  caae,  but  one  or  .more  of  them 
deny  some  portion  of  tibe  case,  the  plaiiitiff  is  entitled  to  open 
and  clcfee  as-  against  all  the  defendants.^ 

1  King  V.  King,  37  6li..  205;  Kirkpfatrick  r.  Armstrong,  79  Ind.  384;  >Gl<k}- 
felter  v.  Hulett,  92  Ind.  42«;  Z'^eb  v,  Craddook,  87  Ky.  625,  >9  8.  W. 
838;  Simons  v.  Pearson,  22  Ky.  L.  Rep.  1707,  61  S.  W.  259;  Boatmen's 
Say.  Jnst.  v.  Forbes,  52  Mo.  201. 

/.  Defendant's  failure  to  introduce  evidence, — ^In  EngUnd 
and  in  some  of  the  states  the  rule  provides  that  where  defendant 
introduces  no  evidence,  that  fact  will  operate  to  give  him  the 
right  to  open  and  dose.^  Kone  of  the  cases  gives,  in  terms, 
a  reason  fpr  this;  but  it  would  seem  that  it  must  be  upon 
the  principle  that„  by  not  offering  evidence,  the  defendant  vir- 
tually admits  the  plaintiff's  case, 

1  Dover  v.,  Maestaef,  5  Esp..92;  Harvey  v.  Mitchell,  2  Moody  &  R.,366; 
Moore  v.  Qarey,  116  CJii.^28,  42  S,  E.  2.38;  Brown  v.  Southern  B.  Co. 
140  N.  C.  154,  52  S.  E.  198.  But  see  De  Maiia  v.. Crazier,  70  N..J.  L. 
682,  68  Atl.  341.  ^ 

gr.  Time  for  mmkinp  admission  or  request  to  open  and  close. 
— In  order  to  entitle  deroiidant  to  the  opening  and  conclusion  of 
tine  argument  by  virtue  of  an  admission  that  plaintiff  has  a  prima 
facie  right  to  recpyer,  defendant  must,  before  the  introduction 
of  any  evidence,  admit  facts  authorizing,  without  j^urther  proof, 
a  verdict  in  plaintiff']^  f avoj:, .  It. is  too  late,  after  plaintiff  ha^j 
made  out  a  prima  facie  ca^e^  for  defendant  to  make  any  admis- 
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sion  which  will  deprivfe  plaintiff  of  the  right  to  opien  and  con- 
clude.* Even  if  an  answer  .to  a  petition  adipits  sufficient  facts  to 
entitle  plaintiff  prima  facie  to  a  recovery,  it  is  not  erroneous  to 
refuse  to  allow  defendant  to  open  and  conclude  the  arguipent, 
when  no  request  to  do  so  is  presented  until  after  thetestimony 
on  both  sides  has  been  closed.*  And  an  offer  that,  if  plaintiff 
should  recover  judgment  on  the  note  in  suit,  he' should  be  entitled 
to  recover  the  amount  of  the  attorneys'  fees  demandjwi  in  the 
complaint,  comes  too  late,  when  not. m^dejintil  the  trial  hasicom- 
menced,  to  operate  to  change  the  burden  of  proof  so  as  to  deprive 
plaintiff  of  the  right  to  opeji  ^d  dps^.*         . , 

X  Abel  V.  Jarratt,  100  Ga.  732,  28  S:  E.  4'53,  citing  McKibbon  v.  Folds,  38 
Ga.  236,  and  distinguiBhing  McOalla  y.  Anterican  Freeli<>ld  Land 
Mortg.  Go.  90  Q.a..ll3,  15  S.  E.  6S7 ; ; Ma^etigale  v.  Pounds,  100  Ga. 
770,  28  S.  E.  510;  Cook  v.  .Coffey,  l()3  (Sa:  384,  30  S.  k  27j  Centy^rl 
R.  Co.  V.  Morgan,  110  Ga.  168,  36  S.  E.  346. 

9  Southern  R.  Co.  v.  Gresham,  114  Ga.  1B3,  30  Sw'E.  S83»  ^ 

»  Boyd  V.  Smith,  15  Ind.  App.  324,  43  ^.  E.  1056: 
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h.  Effect  of  reply  to  restore  right  to  plaintiff. — Where  defend- 
ant wo\ild  ,be  entitled  to  begin  under  the  foregoing  rules,  yet 
nevertheless  if  the  plaintiff,  by  a  reply  admitting  and  avoiding 
defendant's  allegation  of  new  matter,  or  by  an  unqualified  oral 
admission  at  the  trial,  concedes  all  that  defenidiant  would  have  to 
prove  in  order  to  entitle  himself  to  a  verdict,  or  to  a  reduction 
of  plaintiff's  recovery  to  the  full  extent  which  defendant  has 
claimed,  then  plaintiff  has  the  right  to  begin.^ 

iCrlpps  y.  Wells,  Car.  &  M.  480;  Mann  y.  Scott,  32  Ark.  593;  Edwards 
V.  Hushing,  31  111.  App.  223;  French  v.  Howard,  10  Ind.  339;  K;ent  v. 
White,  27  Ind.  390;  McCloskey  v.  Davis,  8  Ind'.  App.  l90,  35  N.  E,  187; 
Judah  V.  Vincennes  University,  23  Ind.  272;  Viele  v.  Ger mania  Ins. 
Co.  26  Iowa,  9,  96  Am.  Dec.  83;  Wright  v.  Northwestern  Mut.  L.  Ins. 
Co.  91  Ky.  208,  15  S.  W.  242;  Stepp  v.  Hatcher,  23  Ky.  L.  Rep.  2441, 
67  S.  W.  819;  Robinson  v.  Hitehcook/8  Met.  64;  Thornton  v.  West 
Feliciana  R.  Co.  29  Misc.  143 j  Thurston  v.  Kennett,  22  N.  H.,  151; 
Love  V.  Dickerson,  86  N.  C.  5;  Richards. v.  Nixon,  20  Pa.  19;  Brown 
V.  Kirkpatrick,  6  S.  C.  267. 

But  see  Bowen  v.  Spears,  20  Ind.  146;  Brower  v.,Nelli8,  16  Ind.  App.  183, 
44  N.  E.  939.  .     .    .  : 

But  the  plaintiff  may  not  change  after  th^  eVtdencfe  is  in  Sfirhen  the  defend- 
ant has  had  the  initiative  Until  tha^'time.  St.  Louis  |b '8.  F.  R.  Oo; 
V.  Thomason,  59  Ark.  140,  26  tS.  W.  598. 
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For  an  extended  treatttient  of  the  question  of  the  effeet  of  admissions  on 
the  right  to  open  and  close,  with  a  rbvtew  ef  all  the  authorities,  see 
•  note' in  61  Uft.A.  513. 

■■■.••..  •'.'■;;' 

3.  Refnsal  of  the  right,  error.  * 

An  exception  lies  to  the  refusal  of  the  right  to  hegin.^  The 
prevailing  rule  now  is  that  the  right  to  open  and  close  is  a  mere 
question  of  ^ial  practice,  and  that  a  rulii^g  of  the  trial  court  is 
not  a  proper  subject  for  an  exception,  Or  as  some  courts  put  it, 
there  Tdll- be'  no  interfereiix*e  by  an  appellate  court  unless  liiere 
is  evidence  of  an  abuse  of 'discretion.  Where  it  cannot  be  seen 
that  a  party  was  prejudiced  in  being  denied  the  rigtt  to  open 
and  close,  the  ruling  of  ih^  trial  court  will  not  be  disturbed.^ 

1  Tobin  V.  Jenkins,  29  Ark.  151  j  James  v.  Kiser,  65  Ga.  515;  Chapman  v. 
Atlanta  &  W,  P.  R.  Co.  74  Ga.  547;  Berkner  v.  Daniienberg,  116  Ga. 
954,  60  L.R.A.  559,  43  S.  E.  463;  Phelps  v.  Thurman,  74  Ga.  837; 
Colwell  v^  Brower,  75  111,  516 ;  Chicago,  B.  &  Q.  R.  Co.  v.  Bryan,  90  111. 
126,  134;  Shank  y,  Fleipinc,  9  Ind.  189;  Judah  v.  Vincennes  Univer- 
sity, 23  Indl  272,  284;  Boyd  v.  Smith,  15  Ind.  App.  324,  43  N.  fe.  io56; 
Viele  V.  Germania  Ins.  Co.  26  Iowa,  9,  96  Am.  Dec.  83;  Seller  v. 
Economic  Life  Asso.  165  Idwa,  87,  43  L.R.A.  637,  74  N.  W.  041; 
Denny  v.  Booker,  2  Bibb,  427,'  Wright  v.  Northwestern  Mut.  h:  Ins. 
Co.  91  Ky.  208,  15  S.  W.  242;  Hoyal  Ins.  Co.'  v.  Sfhwiag,  10  Ky.  L. 
Rep.  380,  9  S.  W.  242;  Crabtree  V.  Atchison,  13  Ky.  L.  Rep. '321; 
Shoop  V.  Fidelity  k  D.  Co.  124  'Md.'  130,  91  Atl.  753,  Ann.  Cas*  1«16D, 
954;  Johnson  v.  Josephs,  75  Me.,  54*;  Portejr  y,  SiiU,  63  Miss.  357; 
Blujow  V.  HartBMin,  115  Pa.  32,. 2  Am.  St.  Rep.  525,  8  Atl.  219;  Millerd 
V.  Thorn,  &&  N.  Y..402,  15  Ahl^.  Pr.  N.  S.  371;  Opper  v.  Caillon,  9  N. 
Y.  Week.  D^,  39,  9  Daly,  157;  Murray  v.  New  York  !•.  Ins.  Co.  9 
Abb.N.  C.  309,  86  N.  Y.  236,  reversing  19  Hun,  350;  Conselyea  v. 
(Swift,  103  N.  Y.  604,  ON.  E.  489;  Parrish  v.  ^un  Printing  &,Pub. 
Asso.  6  App.  Dir.  695,  39  N.  Y.  Supp.  540;  Hudson  y.  Wetherington, 
79  N.C.  3;.$tronach  ▼.  Bledsqe,  85  N.  C.  473;  Ramsey  v.  Thomas,  14 
Ter.  .Civ.  App-  431,  38  S.  W.  259;.  i;Iillboldt  v.  Waugh,  —  Tex.  Civ. 
App.  — ,'47  S.  W..820;  Marshall  v.  Wells,  7  Wis.  1,  73  Am.  Dec.  381. 
And -see  2?  Moak.  Eng.  Rep.  739;  Day  v.  Woodworth,  13  How.  363, 
14  L.  ed.  181;  Sail  v.  Weare,  92  U.  S.  728,  23  L.  ed.  600;  Goodpaster 
▼.  Voris,  8  lowA,  334,  74  Am.  Dec.  313. 

It  is^-not  essential  to  the  maintenance  of  error  in  a  ruling  as  to  the  righ« 
to  open  and  conclude  that  the  party  denied  Uie  privilege  by  a  rulins: 
after  the  jury  was  swbrn  should  offer  to  introduce  his  witness  or  open 
and  conclude  the  case.  Fireman's  Ins.  Co.  y.  Schwing,  10  Ky.  L.  Rep. 
883,  11  S.  W.'14. 

rfovvever,  a  juAfement  inay  not  be  reversed  for  the  mere  granting  of  th** 
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privilege  to  open  and  close,  when  it  dbes  not  appear  from  the  record 
that  thie  privilege  was  exercised,  and  it  will  not  be  assiuned,  for  the 
.  purpose  of  impugning  the  judgment,  that  the  party  awarded  the  right 
opened  and  concluded  the  argument.  St.  X'Ouis,  A.  &  T.  R,  Ck>.  ▼• 
Orenbaum,  4  Tex.  App.  Civ.  Cas.  (Willson)  182,  IG  S.  W.  936. 

8  26  R.  C.  L.  1024. 

Whdle  it  i^  undoubtedly  the  rule  in  most  jurisdictions  that  an  error  in 
awarding  the  right  to  open  and  close  will  work  a  reversal  of  the  case 
if  complained  of  upon  appeal,  nevertheless  in  some  jurisdictions  sucli 
is  not  the  rule.  And  when  the  order  of  trial  is  fixed  by  statute  with 
the  proviso  that  such  shall  be  the  order  unless  the  court  for  special 
reasons  otherwise  directs  (See  statutes  cited  under  §  1,.. supra),  it 
has  been  held  that  the  right  to  open  and  close  rests  in  the  sound 
judicial  discretion  of  the  trial  coiurt.  Aultman  y.  ^alkum,  47  Minn. 
414,  50  N.  W.  471. 

Judge  Thompson,  although  admitting  that  the  rule  in  Missouri  is  contrary 
to  that  in  most  jurisdictions,  maintains  that  the  right  to  open  and 
close  rests  in  the  sound  discretion  of  the  court  and  that  an  error 
committed  in  that  regard  will  not  be  sufficient  to  reverse  a  cause  un- 
less it  is  plainly  made  to  appear  that  injury  has  resulted,  therefrom. 
Elder  v.  Oliver,  30  Mo.  App.  675.  To  the  same  effect,  see  Watkins 
V.  Atwell,  —  Tex.  Civ.  App.  — ,  45  S.  W.  404;  Parker  v.  Kelly,  61  Wis. 
552,  21  N.  W.  539. 

And  in  other  jurisdictions  also  it  is  said  that  an  erroneous  permission  to 
open  and  close  will  not  be  ground  for  reversal  unless  it  plainly  appears 
that  injury  resulted.  Moore  v.  Brown,  81  Ga.  10,  6  S.  £.  $33;  Seiler 
V.  Economic  Life  Asso.  105  Iowa,  87,  43  L.R.A.  537,  74  N.  W.  941; 
Stith  V.  FuUinwider,  40  Kan.  73,  19  Pac.  314. 

In  other  cases  it  is  maintained  that  a  judgment  will  not  be  reversed  be- 
cause of  error  in  awarding  the  right  to  open  and  close,  unless  it  is 
shown  that  the  court  abused  its  discretion.  Carpenter  V.  First  Nat. 
Bank,  119  111.  352,  10  N.  E.  18;  Goetz  v.  Sona,  66  HI.  App.  78;  Perry 
V.  Archard,  1  Ind.  Terr.  487,  42  S.  W.  421;  Fred  Miller  Brewing  Co. 
v.  De  France,  90  Iowa,  395,  57  N.  W.  959;  White  v.  Adrtms,  77  Iowa, 
295,  42  N.  W.  199 ;  Coombs  Commission  Co.  v.  Block,  130  Mo.  668,  32 
S.  W.  1139;  Meredith  v.  Wilkinson,  31  Mo.  Ajyp.  1;  Henry  Gaus  & 
Sons  Mfg.  Co.  V.  Magee,  L.  &  La.  B.  Mfg.  Co.  42  Mo.  App.  307;  More- 
head  Bkg.  Co.  V.  Walker,  121  N.  C.  115,  28  S.  E.  263. 

In  yet  other  jurisdictions  the  award  of  the  opening  and  closing  is  looked 
upon  merely  as  a  matter  of  practice  and  is  not  reviewable  on  appeal. 
Twaddell  v.  Chester  City  Traction  Co.  6  Del.  Co.  Rep.  399;  Overby 
V.  Gordon,  13  App.  D.  C.  392;   Shober  v.  Wheeler,  113  N.  C.  370,  18 

S.  E.  328;  Blume  v.  Hartman,  115  Pa.  32,  2  Am.  St.  Rep.  526,  8  Atl. 
219. 

Error  of  refusal  is  not  cured  by  allowing  the  claimant  the  closing  ad- 
•    dress.     Peuhryn  Slate  Co.  v.  Meyer,  8  Daly,  61.     But  the  erroneous 
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ruling  may  be  corrected  when  discovered  after  all  the  evidence  has 
been  introduced  and  the  party  having  the  burden  of  proof  be  allowed 
the  opening  and  conclusion  of  the  argument.  McCalla  v.  American 
Freehold  Land  Mortg.  Co.  90  Ga.  113,  16  S.  E.  687. 

4.  Duty  to  begin. 

The  party  who  has  the  right  to  begin  may  be  required  to  do 
so ;  and,  if  he  refuse,  the  other  party  may  rest  on  the  admission 
which  gave  the  right  to  begin,  and  take  a  verdict  accordingly.* 

1  Osborne  ▼.  Kline,  18  Neb.  344,  25  N.  W.  360. 

5.  Waiver  of  the  opening  and  closing. 

The  right  to  open  and  close  may  usually  be  waived  by  the 
party  entitled  to  it,  and  such  waiver  will  be  implied  from  con- 
duct inconsistent  with  the  assertion  of  the  right.*  It  has  been 
held,  however,  that  the  court  can  compel  the  maJdng  of  a  state- 
ment, and  of  course  this  has  also  been  accomplished  by  statute.* 

^The  party  entitled  to  open  and  close  has  been  held  to  have  waived  the 
right  by  acquiescing  in  a  ruling  of  the  court  permitting  the  other 
party  to  open  and  conclude.  Frey  v.  Mathias,  18  Ky.  L.  Rep.  913,  38 
S.  W.  871;  Sherman  v.  Hale,  76  Iowa,  383,  41  N.  W.  48.  Or  by  not 
claiming  the  affirmative  at  the  proper  time.  Crawford  v.  Tyng,  7 
Misc.  239,  27  N.  Y.  Supp.  424.  Or  by  permitting  the  other  party 
without  objection  to  assume  the  right  in  the  absence  of  a  ruling  by 
the  court.  Burgess  v.  Burgess,  44  Neb.  16,  62  N.  W.  242;  Dallas  ft 
G.  R.  Co.  ¥.  Chenault,  4  Tex.  App.  Civ.  Cas.  (WillBon)  171,  16  S.  W. 
173. 

What  amounts  to  a  waiver  of  right.  See  Goodwin  v.  Hir»h,  6  Jones  k  S. 
503 ;  Merrill  v.  Calcagnimo,  8  N.  Y.  Week.  Dig.  487 ;  De  Graff  v.  Car- 
michael,  13  Hun,  129;  Ransone  v.  Christian,  $6  Ga.  351;  Wheatley 
V.  Phelps,  3  Dana,  302;  Bowen  v.  Spears,  20  Ind.  146. 

An  exception  to  a  ruling  awarding  the  right  to  open  and  close  will  not  be 
deemed  to  have  been  waived  by  the  party  denied  the  right  asking  an 
instruction  that  the  burden  of  proof  is  on  the  other  party.  Fireman's 
Ins.  Co.  V.  Schwing,  10  Ky.  L.  Rep.  883,  11  S.  W.  14. 

S  State  V.  King,  50  Wash.  312,  97  Pac.  247,  16  Ann.  Cas.  322;  Sands  v. 
Potter,  165  111.  397,  56  Am.  St.  Rep.  253,  46  N.  E.  282. 

Where,  after  the  opening  argument  has  been  made  at  the  close  of  the 
evidence,  the  party  having  the  right  to  reply  waives  argument,  the 
court  may  refuse  to  permit  further  argument  by  the  party  opening 
the  argument.  26  R.  C.  L.  1024;  Seattle  &  M.  R.  Co.  v.  Roeder,  30 
Wash.  244,  94  Am.  St.  Rep.  864,  70  Pac.  498. 
Abbott^  Civ.  Jut.  T.— 11. 
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VI.— THE  OPENINa. 

1.'  Limits  of  plaintiff's  opening. 

a.  In  general. 

b.  Rehearsing  evidence. 

c.  Irrelevant  and  impertinent  matters. 

d.  Stating  tjie  law. 

e.  Exception. 

2.  Reading  the  pleadings. 

3.  Motion  to  dismiss,  or  for  verdict^  on  the  opening. 

4.  Defendant's  opening.  *  '•      ' 

1.  Limits  of  plaintiff's  opening. 

a.  In  general. — The  object  of  an  opening  is  to  state  briefly  the 
nature  of  the  action,  the  substance  of  the  pleadings,  the  points 
in  issue,  the  facts,  and  the  substance  of  the  evidence  counsel  is 
about  to  introduce.^  .  ,    . 

Plaintiff's  counsel  in  opening  may  also  state  the  nature  of  the 
defense,  if  it  appears  upon  the  record,*  and  the  manner  in  which 
he  proposes  to  disprove  it,*  though  statement  of  anticipated  de- 
fense is  improper.*  The  opening  statement  of  counsel  is  not 
intended  to  take  the  place  of  the  declaration,  complaint  or  other 
pleading,  either  as  a  statement  of  a  legal  cause  of  a,ction  or  a 
legal  defense,  but  is  intended  to  advise  the  jury  concerning  the 
questions  of  fact  involved,  so  as  to  prepare  their  minds  for  the 
evidence  to  be  heard.* 

1  Kley  V.  Healy,  127  N.  Y.  565,  28  N.  E.  693. 

.Facts  in  the  history  of  the  ease  showing  how  it  came  to  be  before  the  jury 
for  trial  may  be  referred  to ;  as,  a  statement  that  the  case  was  brought 
from  another  county  on  a  change  of  venue,  without  stating  the  ^ound 
of  the  change.  Vawter  v.  Hultz,  112  Mo.  633,  20  S.  W.  689.  And 
while  it  is  not  proper  to  state  the  course  and  result  of  a  former  trial, 
a  mere  statement  that  an  appeal  from  a  former  trial  was  tak^'by 
defendant  will  not  demand  a  reversal.     Elliott  v.  Luengene,  20  Misc. 

•  18,  44  N.  Y.  Si'ipp.  775.  See  also  Smith  v.  Nippert,  79  Wi«.  136,  4« 
N.  W.  253.  On  waiving  right,  see  Prake  v.  Ward  Truitt  Co,  —  Ga. 
— ,  106 -S.  E.  95. 
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H  a  matter  stated  be  pertinent  to  an  isstie,  the  court  caiint)t  exdude  it; 
nor  can  its  action  be  questibned  becaiise  counsel  subsequently  fail  to 
support  the  statement  by  offer  oi  proof.  So  held  as'  to  a  reference 
to  a  defense  subsequently  abandoned.  Hall  v.  Needles,  1  Ind.  Terr. 
146,  86  S.  W.  671. 

2Ayrault  v.  Chamberlain,  33  Barb.  '^Oj  Mtflligan  v.  Smith,  32  Colo.  404, 
76  Pac.  1063.  ' 

8  1  Burrill,  Pr.  234. 

4  The  English  practice  of  anticipating;  the  defense  does  not  prevail  with 
us.  Kansas  City  Southern  R.  Co.  v.  Murphy,  74  Ark.  256,  85  S.  W. 
428 ;  Mulligan  v.  Smith,  32  Colo!  404^  76  Pac.  1063 ;  Ayrault  v.  Cham- 
berlain, 33  Barb.  229.  See  also  Elwell  v.  Chamberlain,  31  N.  Y.  611, 
614,  citing  with  approval  the  Ayrault-Chamberlain  Case;  Hudson  v. 
Roos,  76  Mich.  173,  42  Nrw.1099.  And  see  Bakfer  v.  State,  69  Wis. 
32,  33  S.  W.' 52,  excluding  siatenien^  in  opening  by  prosecrutdon  in  bas- 
tardy case,  that  defendant  wgyild  introduce  testimony  touching  the 
character  of  prosecutrix,  and  as  to  what  he  tried  to  prove  on  a  former 
trial.      /  ' 

6  26  R.  C.  L.  1031. 

5.  Rehearsing  evidence.— Connsel  has  not  a  right  to  state  in- 
tended evidence  in  detail^^  nor  to  read  documents  he  proposes  to 
oiFer,  so  as  to  get  matter  before  the  jury  without  opportunity 
for  the  court  to  decide  on  its  admissibility.*  But  he  may  state 
the  material  facts  he  relies  on,*  and  in  so  doing  may  refer  to 
document«^  to  refresh  hi^  memory^  or  use  a  map  or  diagram  to 
explain  those  facts.*  Within  reasonable  limits,  the  ex.tent  of  the 
opening  statement  is  left  to  the  discretion  of  the  attorney, 

iZucker  v.  Karpeles,  88  Mich.  413,  50  N.  W.  373. 

A  stia^ment ,  in  the  op^jlng  showing  ;the  bearing  of  facts  admissible  under 

;  .  tbB  issj^ie.and  expected  to.be  prpved,  .and  showing  how  the  issues  in 

.   the  case*  are  to  be  natiitrally  affiectfed  by,  such  facts,  and  statements 

made  illustrating  the  relation  of  the  facts  one  to  another,  and  showing 

what  must  be  the  necessajy.  and  final  outcome',  and  the  consequences 

naturally  resulting  therefrom,  however  strong  and  forcibly  presented 

and   however   much  it  may  be  calculated   to   appeal   to  the   feelings, 

reason  or  judgment,  is  proper.    Riggs  v.  Sterling,  60  Mich.  643,  1  Am. 

.  -StrRdpl;554/:.27  N.  W.  '?05. '"     ' 

sScrippsv.  Eteiily,  35  Mich.  371,  24  Aan.  Rep.  875;  McFadden  v.  Morning 
Journal  Assoj  28  App,  Div.,608i  61  N,  Y.  Supp.  275*. 

8  Griflfen  v.  Lewiston,  6  Idaho,  231,  55  Pac  545-;  Kley  v.  Healy,  127  N.  Y. 
555^  28:,N«  ^.  5Q3. .  As,  the, earning  (capacity  of  plaintiff  before  and 
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since  the  injury  for  which  damages  are  sought.    McKormick  T.^West 
Bay  City,  110  Mich.  266,  68  N.  W.  148. 

The  opening  in  fact  amounting  to  little  more  than  an  offer  to  prove  certain 
facts;  and  he  is  not  restricted  to  a  statement  of  such  facts  as  would 
be  admissible  under  the  strict  rules  governing  the  admission  of  testi- 
mony, Campbell  v.  Kalamazoo,  80  Mich.  655,  45  N.  W.  652  (refusing 
to  reverse  because  counsel  stated  facts  not  competent  to  be  proved) . 

*Battishill  v.  Humphreys,  64  Mich.  494,  31  N.  W.  894  (reversing  judg- 
ment for  error  in  refusing  to  allow  counsel  for  defendant  to  so  use 
a  diagram).  But  Hill  v.  Watkins  Water  &  Sewer  Comrs.  77  Hun, 
491,  28  N.  T.  Supp.  805,  holds  it  discretionary  with  the  court  to  allow 
counsel  to  so  use  a  map  not  then  proved  or  put  in  evidence. 

c.  Irrelevant  and  impertinent  matters. — Counsel  has  not  a 
right  to  state  matters  outside  of  the  issues,  or  matters  calculated 
to  prejudice  the  jury  or  arouse  their  sympathy.* 

iHennies  v.  Vogel,  87  lU.  242;  McKormick  v.  West  Bay  City,  110  Mich. 
265,  68  N.  W.  148. 

But  only  bad  faith  or  a  gross  misconception  of  what  is  admissible,  re- 
sulting in  bringing  to  the  attention  of  the  jury  matters  wholly  ir- 
relevant, or  of  a  nature  calculated  to  create  so  profound  an  Impres- 
sion that  the  charge  of  the  court  cannot  remove  the  prejudice  created, 
will  warrant  reversal  on  the  ground  that  counsel  has  violated  this 
rule.  Prentis  v.  Bates,  93  Mich.  234,  17  L.R.A.  494,  53  N.  W.  153. 
So,  reversal  is  not  imperative  where  he  was  not  explicitly  cautioned 
not  to  refer  to  the  matter,  and  the  court  instructed  the  jury  to  disre- 
gard his  remarks.  Young  v.  Fox,  26  App.  IMv.  261,  49  N.  Y.  Supp. 
634.  Or  the  reference  was  indefinite,  and  the  evidence  thereunder 
was  distinctly  pronounced  by  the  court  to  be  incompetent  and  not  ger- 
mane to  the  issues.  Belle  of  Nelson  Distilling  Co.  v.  Biggs,  104  Ky. 
1,  45  S.  W.  99.  And  especially  where  the  improper  statement  was 
withdrawn  immediately  after  an  exception,  with  an  acknowledgment 
that  it  was  not  justified  under  the  existing  state  of  the  record,  though 
the  acknowledgment  did  not  state  that  words  withdrawn  were  un- 
true. Erb  V.  German-American  Ins.  Co.  98  Iowa,  606,  40  L.R.A.  845, 
67  N.  W.  683. 

The  statement  cannot  make  a  case  not  included  in  the  complaint.  Douglas 
V.  Marsh,  141  Mich.  209,  104  N.  W.  624. 

d.  Stating  the  law. — Though  counsel  has  not  a  right  to  read 
law  to  the  jury  or  to  usurp  the  province  of  the  court  in  any  way, 
in  this  respect,^  he  has  the  undoubted  right  to  state  in  good  faith 
so  much  of  the  law,  as  he  claims  it  to  be,  in  so  far  as  it  is  neces- 
sary to  give  the  jury  an  understanding  of  his  theory  of  the  case. 


VI. THE   OPEI^INa,  185 

or  to  enable  him  to  lay  before  the  jury  an  intelligent  idea  of  the 
force,  effect,  and  bearing  of  the  testimony  on  his  case.* 

1  GifTen  ▼.  Lewiston,  6  Idaho,  231,  55  Pac.  545. 

«  Fosdick  V.  Van  Arsdale,  74  Mich.  302,  41  K.  W.  931 ;  Prentis  v.  Bates,  93 
Mich.  234,  17  L.R.A.  494,  53  N.  W.  153;  San  Miguel  Consol.  Gold 
Min.  Co.  V.  Bonner,  33  Colo.  207,  79  Pac.  1025. 

e.  Exception. — An  exception  lies  to  allowing  counsel  to  go  be- 
yond the  above  limits  in  opening.^ 

^  Such  exceptions  should  he  sustained  if  a  verdict  is  ohtained  apparently 
in  consequence  of  the  error.  Scripps  v.  Reilly,  38  Mich.  10;  Porter  v. 
Hiroop,  47  Mich.  313,  11  N.  W.  174 ;  Rickabus  v.  Gott,  51  Mich.  227 ; 
16  N.  W.  384;  Bendetson  v.  Moody,  100  Mich.  553,  59  N.  W.  252,  And 
see  Ayrault  v.  Chamberlain,  33  Barb.  229. 

Otherwise,  however,  where  the  error  worked  no  injury.  Phenix  Ins.  Co. 
V.  Weeks,  45  Kan.  751,  26  Pac.  410;  Brusie  v.  Peck  Bros.  &  Co.  42  N. 
Y.  S.  R.  801,  16  N.  Y.  Supp.  645.  Or  was  waived  or  cured  by  action 
of  the  parties  or  court.  Kern  v.  Bridwell,  119  Ind.  226,  12  Am.  St. 
Rep.  409,  21  N.  E.  664;  Eickhoflf  v.  Eikenbary,  52  Neb.  332,  72  N.  W. 
308;  Lamb  v.  Lippincott,  116  Mich.  611,  73  N.  W.  887;  Welch  v. 
Palmer,  85  Mich.  310,  48  N.  W.  552;  Felch  v.  Weare,  66  K  H.  582,  27 
Atl.  226;  McFadden  v.  Morning  Journal  Asso.  28  App.  Div.  608,  51 
N.  Y.  Supp.  275;  Young  v.  Fox,  26  App.  Div.  261,  49  N.  Y.  Supp.  634; 
Ruege  V.  Gates,  71  Wis.  634,  38  N.  W.  181.  Or  where  no  evidence 
was  offered  to  sustain  the  statement.  Baumier  v.  Artiau,  79  Mich.  509, 
44  N.  W.  939.  Or  there  was  no  ruling  by  the  trial  court  upon  the 
question.    Chicago  Trust  &  Sav.  Bank  v.  Landfield,  73  111.  App.  173. 

And  a  judgment  should  not  be  reversed  because  counsel  misstated  the  na- 
ture of  the  cause  of  action  charged,  in  the  absence  of  apparent  preju- 
dice to  defendant  thereby.  Lee  ▼.*  CampbeU,  77  Wis.  840,  46  N.  W. 
497.  Nor  because  he  relied  on  defendant's  liability  under  a  theory 
not  afterward  conclusively  established,  where  the  liability  is  conclu- 
sively established  on  another  theory  equally  within  the  declaration. 
''It  would  be  technical  and  unjust  to  reverse  the  judgment,  and  put 
the  plaintiffs  to  the  expense  of  a  new  trial,  for  no  other  reason  than 
that  counsel  did  not  state  their  case  as  broadly  as  they  might.'' 
Clark  V.  O'Rourke,  111  Mich.  108,  69  N,  W.  147. 

For  directing  a  verdict  on  the  opening  statement,  see  Pietsch  v.  Pietsch,  245 
111.  454,  29  L.R.A.(N.S.)  218,  92  N.  £.  325,  also  §  3  infra. 

2,  Beading  the  pleadings. 

It  is  not  error  to  allow  counsel,  in  opening,  to  read  the  plead- 
ings of  the  adverse  party  as  far  as  to  show  what  is  the  issue  to  be 


166  CIVIL  'TRiaIj  brief. 

tried.^  Subject  to  thia  rule,  it  is  a  matter  of  disercftion  with 
the  judge  whether  he  will  allow  the  pleadings  to  be  read  to  the 
jury,^  except  so  far  as  they  have  first  been  put  in  evidence.  If 
they  contain  irrelevant  allegations  raising  issues  inaproper  for 
the  jury's  consideration  it  is  proper  to  prohibit  them  from  being 
read,^  unless  put  in  evidence.  .       . . .    , 

1  Tisdale  v.  Delaware  &  H.  Canal  Co.  116  N.  Y.  416,  22  N.  E.  700.  This 
case  does  not  necessarily  imply  tliat  on  the  trial  of  an  issue  as  to  one 
cause  of  action,  admissions  contained  in  a  defense  in  the  answer  re- 
lating only  to  a  separate  cause  of  action  could  be  thus  used  until 
formally  received  in  evidence. 

8  It  is  within  the  discretion  of  the  court  to  permit  counsel  to  read  them  to 
the  jury,  or  not,  as  he  pleases.  Hackman  v.  Maguire,  20  Ho.  App. 
^86.  And  because  they  were  not  so  read  is  no  reason  for  excluding 
testimony  offered  to  prove  allegations  contained  in  them.  Allen  v. 
Hogan,  4  Tex.  App.  Cit.  Cas.   (Willson)   136,  16  S.  W.  176. 

8  The  reason  is  that  the  pleadings  are  for  the  court ;  the  cpunsel  may  be 
required  to  read  them  or  state  their  substance,  if  necessary,  to  enable 
the  court  to  understand  the  issues  raised  or  tke  materiality  of  evi- 
denjce  offered;  but  .the  facts  stated  in. them,  except  so  far  as  admitted, 
cannot  be  considered  by  the  jury  until  put  in  evidence.  Willis  v. 
Forrest,  2  Duer,  310,  S.  P.  Drew  v.  Andrews,  .8  Hun,  23.  Compare 
Garfield  V.  Knight's  Ferry  &  Table  Mo^^^tain  Watey  Co.  14  Cal.  35  i 
Bumpass  v.  Webb,  1  Stew.  (Ala.)  19,  18  Am.  Dec.  34.  The  right  to 
read  the  adverse  party's  pleading  in  evidence  against  him  is  another 
matter.    See  chapter  xiv. 

3.  Motion  to  dismiss,  or  for  verdict,  on  the  opening. 

If  counsel's  opening  discloses  a  fatal  objection  to  his  action  or 
defense,  or  if  he  expressly  puts  his  case  solely  on  a  ground  un- 
tenable in  poi.'it  of  law,  the  court  tnay  refuse  to  hear  evidence  in 
support  of  it,  and  dismiss  the  complaint  or  direct  a  verdict.^  To 
justify  granting  such  a  motion  the  admission  must  be  one  which 
is  necessarily  fatal  to  the  case,*  This  is  a  conclusioii  that  trial 
courts  rarely  reach,  and  a  rule  iJiat  should  not  be  applied  except 
in  cases  where  the  stiatement  clearly  shows  thkt  no  cause  of  ac- 
tion exists.  Of  course,  in  all  su^h  proceedings,  nothing  should 
be  taken  without  full  consideration  against  the  party  making  the 
statement  or  admission.  He  should  be  allowed  to  explain  or 
qualify ;  but  if  with  such  explanation  ailH  qualification,  it  should 
clearly  appear  that  there  could  be  no  recovery,  the  coutt  should 
not  hesitate  so  to  declare  land  giVe  such  direction  ak  will  dispose 
f  the  action.* 
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■It  is  iot  good  practice  to  grant  such  a  motion  or  direct  a  ver- 
dict unless  the  opening  has  been  taken  down  by  the  stenographer, 
or  the  statements  relied  on  are  noted  in  writing. 

1  Familiar  practice,  and  sustained  more  or  less  expressly  in  Oseanyan  v. 
Winchester  Kepeating  Arms  Co.  103  U.  S.  261,  26  L.  ed.  539;  Ward 
y.  Jewett,  4  Robt.  714;  Garrison  v.  McCullough,  28  App.  Div.  467, 
51  N.  Y.  Supp.  128;  Crisup  v.  Grosslight,  79  Mich.  380,  44  I^.  W.  621. 

The  reason  is^  that  the  court  ought  not  to  spend  time  in  hearing  evidence 
of  facts  that  will  not  sustain  an  action.  Garrison  v.  McCullough,  28 
App.  Div.  467,  51  N.  Y.  Supp.  128.  If  the  court  is  one  in  which  a 
nonsuit  cannot  be  ordered  without  plaintiff's  consent,  a  verdict  may 
be  directed.  Oseanyan  v.-  Winchester  Repeating  Arms  Co.  103  U.  S. 
261,  26  L.  ed.  639. 

Bi^t  it  is  held  not  good  practice  in. Leonard  v.  Beaudry,  68  Mich.  312,  36 
,    N.  W.,  ^8.     Unless  on  a  clear  opening  statement,  it  is  plainly  evident 
therefrom  that  no  case  can  be  made  out.     Emmerson  v.  Weeks,  58 
Cal.  382.     And  is  not  allowed  in  Wisconsin.     Smith  v.  Commonwealth 
Ins.  Co.  49  Wis.  322,  5  N.' W.  804;  Haley  v.  Western  Transit  Co.  76 
.    ^is.'344,  45  N.  W.  16. 
A  verdict  cannot  be  directed  against  a  defendant  on  the  opening  of  coun- 
sel, .  unless '  it  appears  that,  giving  such  statements  the  effect  of  evi- 
'dence,  a  verdict  for  defch&aht'  c6uld  not  be  sustained.     Carr  v.  Dela- 
ware, L.  &  W.  R.  Co.  78  N.  J.  L.  692,  75  Atl.  928. 

The  court  cannot  direct  a  verdict  on  plaintiff's  opening,  as  insufficient,  in 
a  cause  not  founded  on  a  corrupt  cause  of  abtton.  Martin  v.  Emeiricli 
. Outfitting. Ob.  -i:  Sdegel;  C.v&;  Co..  108  IlL  App.  364.  Illinois  Supreme 
Court,  whjLle  conpesding  the  right  to  direct  a  verdict  where  the  open* 
ing  statement  shows  that  to  permit  a  recovery  would  be  against 
public  policy,  denies  it  for  failure  to  state  facts  sufficient  to  con- 
stitute a  CAUse  of  action,  Pietsch  v.  l^ietsch,  245  111.  454,  29  L.R.A. 
(N.S.)   218,  92  N.  E.  325. 

8  Stewart  ▼.  Hamilton,  3  Bobt.  672,  18  Abb.  Pr.  298,  28  How.  Pr.  265; 
Wilson. V.  Press  Pub.  Co.  14.  Misc.  514,  36  N.  Y.  Supp.  12  j  Emmerson 
T.  Weeks,  68. Cal.  382;  Noble  v.  Frack,  5  Kan.  App.  786,  48  Pac.  1004; 
Lindley  v,  A,tchison,  T.  A  S.  F.R.  Go,  47  Kan.  432,  28  Pac.  201.  Mere 
incompleteness  of  the.  statement  not  being  enough  when  the  incom- 
pleteness is  supplied  by  the  allegations  of  a  good  pleading.  Noble 
V.  Frack,  5  Kan.  App.  786,  48  Pac.  1004,  supra.  And,  upon  conflict  of 
opinion  between  court  and  counsel  as  to  what  was  in  fact  slated, 
counsel  assures  the  court  that  his  statement  corresponded  with  the 
allegations  of  his  pleading,  under  which  the  proffered  evidence  is 
clearly  admissible.  Butler  v.  National  Home,  144  U.  S.  64,  36  L.  ed. 
346,  12  Sup.  Ct.  Rep.  581. 

On  motion  to  dismiss  on  the  opening,  all  the  facts  alleged  in  the  com- 
plaint,  and  those  referred  to  in  the  opening  as  expected  to  be  proved, 
are  to  be  considered,  in  the  absence  of  specific  objection  that  they  ' 
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not  a4]niB»ible  under  the  pleadingii.  Clews  t.  Bank  of  New  York 
Nat.  Bkg.  Aflso.  105  N.  Y.  398,  42  Am.  Rep.  303,  11  N.  E.  814;  Roblee 
v.  Indian  Lake,  11  App.  Diy.  435,  42  N.  Y.  Supp.  326.  And  this  even 
though  the  facts  stated  in  the  opening  are  not  stated  in  the  com- 
plaint. Scott  V.  New  York,  27  App.  Div.  240,  60  N.  Y.  Supp.  191. 
And  Kley  v.  Healy,  127  N,  Y.  555,  28  N.  E.  593,  holds  that  on  ap- 
peal froni  a  dismissal  on  plaintiff's  opening,  on  the  ground  of  insuffi- 
ciency, plaintiff's  opening,  if  it  does  not  appear  in  the  appeal  book, 
will  be  presumed  to  comprise  the  substance  of  the  complaint;  and  any 
offer  to  prove,  made  in  connection  with  the  opening,  unless  objected 
to  as  Inadmissible  under  the  pleadings,  will  be  regarded  as  part  there- 
of. But  Steele  v.  WeXih,  49  N.  Y.  S.  R.  646,  20  N.  Y.  Supp.  736,  holds 
that  dismissal  on  such  motion  after  plaintiff's  opening  should  not  be 
on  the  merits. 

Omitting  facts  in  the  opening  essential  to  plaintiff's  case,  as  well  as  de- 
fects in  proof  on  resting,  are  immaterial  if  supplied  by  proof  subse- 
quently adduced  by  either  party.  Fulton  v.  Metropolitan  L.  Ins.  Co. 
4  Misc.  76,  23  N.  Y.  Supp.  598. 

8  Brown  v.  District  of  Columbia,  29  App.  D.  C.  273,  26  L.R.A.(N.S.)  98; 
Hornblower  v.  George  Washington  University,  31  App.  D.  C.  64,  14 
Ann.  Cas.  696;  Barrett  ▼.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  106 
Minn.  51,  18  L.R.4..(N.S.)  416,  130  Am.  St.  Rep.  585,  117  N.  W.  1047. 
See  29  L.R.A.(N.S.)  218  et  seq.;  Smith  y.  Prudential  Ins.  Co.  108  Ka&. 
672,  196  Pac.  612. 

4.  Defendant's  opening. 

Grenerally,  both  at' common  law  and  under  the  Oodes,  ootinsel 
for  defendant  does  not  open  his  defense  until  plaintiff's  evidence 
has  been  heard  and  plaintiff  has  rested.* 

1  This  is  the  usual  practice.  But  in  Illinois  it  is  generally  the  practice 
to  require  defendant  to  open  immediately  after  plaintiff  has  opened; 
and  whether  defendant  may  reserve  his  opening  until  plaintiff  has 
rested  his  case,  or  follow  the  usual  practice  of  that  state,  is  discre- 
tionary with  the  trial  judge.  Sands  v.  Potter,  166  III.  397,  46  N.  E. 
282 ;  D.  Sinclair  Co.  t.  Waddill,  200  111.  17,  65  N.  E.  437. 

In  New  York  the  General  Rules  of  Practice  were  amended  in  1910  hy 
including  the  following  provision:  "In  the  trial  of  civil  causes,  un- 
less the  justice  presiding  or  the  referee  shall  otherwise  direct,  each 
party  shall  open  his  case  before  any  evidence  is  introduced,  and,  ex- 
cept by  special  permission  of  the  court,  no  other  opening  by  either 
party  shall  thereafter  be  permitted."  This  is  substantially  re-enacted 
in  Rule  161  of  the  new  Rules  of  Civil  Practice. 

In  some  jurisdictions,  the  statute  gives  the  defendant  the  option  as  to 
which  time  he  will  make  his  opening  statement.  •  State  v.  King,  60 
Wash.  312,  97  Pac.  247,  16  Ann.  Cas.  322. 


Vn.— ORDER  OF  PROOF. 

1.  In  general;  discretion  of  the  court. 

2.  Order  as  between  the  two  parties  to  the  case. 

a.  Each  side  in  turn  must  exhaust  his  caseu 

b.  Anticipatory  rebuttal. 

c.  Right  of  rebuttal. 

d.  Defendant's  right  of  reply, 

e.  Recalling  witnesses. 
1.  Cross-examination. 

(1)  Limits  of,  generally. 

(2)  Of  party  testifying  in  his  own  behalf, 

(3)  Gross-examination  at  large  in  discretion  of  eouri, 
g.  Several  defendants. 

h.  Ckkunterdaim. 
i.  Reopening. 

3.  Order  as  between  different  items  of  each  party's  evidence  in  chief. 

a.  In  general. 

b.  Where  competency  of  evidence  depends  on  proof  of  other  facts. 

1,  In  c^neral;  discretion  of  the  court. 

In  treating  the  question  of  the  order  in  which  evidence  ia  to 
be  presented,  it  ia  necessary  to  consider  first  the  whole  mass  of 
evidence,  the  order  of  proof  as  between  the  two  parties  to  the 
action,  and  second  the  order  of  presenting  the  various  itemB  of 
testimony  in  each  party's  case.  Generally  the  order  of  proof, 
whether  as  between  the  two  parties  or  with  reference  to  the  dif- 
ferent items  of  evidence  in  each  party's  case,  rests  in  the  sound 
discretion  of  the  trial  court,^  and  the  exercise  of  this  discretion 
is  not  reviewable^  except  for  manifest  abuse.*  Statutes  control- 
ling the  order  of  proof  almost  uniformly  permit  the  statutory 
order  to  be  varied  in  the  court's  discretion.* 

The  general  rule  undoubtedly  is  that,  in  the  trial  of  law  issues, 
the  party  on  whom  rests  the  burden  of  proof  should  introduce  in 
the  first  instance  all  his  evidence  in  chief,  and  then,  after  the 
other  party  has  introduced  all  his  evidence  in  chief,  he  should  be 
confined  to  rebuttal  evidence.* 

I  Bain  t.  It.  Smith  Light  *  a>aeti<m  Oo.  110  Ark.  126,  L.B.A.1916D,  1021, 
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172  S.  W.  843;  Nutter  v.  O'Donnell,  6  Colo.  253;  San  Miguel  Consol. 
Gold  Min.  Co.  v.  Bonner,  33  Colo.  207,  79  Pac.  1025;  Doane  v.  Cum- 
mins,  11   Conn.   152;    Hazleton  v.   LeDuc,   10  App.  D.   C.   379;    Rich- 
bourg  V.  Rose,  53  Fla.  173,  125  Am.  St.  Rep.  1061,  44  So.  69,  12  Ann. 
Cas.  274;  Cook  County  Comrs.  v.  Harlej/,  174  111! '412,  51  N.  E.  754, 
affirming  75  111.  App.  218;  Mayer  v.  Brensinger,  180  111.  110,  72  Am. 
St.  Rep.  196,  54  N.  E.  159;  Miller  v.  Dill,  149  Ind.  326,  49  N.  E.  272; 
Wells  V.  Kavanagh,  74  Iowa,  372,  37  N.  W.  780;  Kaufman  v.  Farley 
Mfg.  Co.  78  Iowa,  679,  16  Am.  St.  Rep.  462,  43  N.  W.  612;  Peterson 
V.  Walter  A.  Wood  Mowing  &  R.  Co.  97  Iowa,  148,  59  Am.  Si,  Rep. 
399,  66  N.  W.  96;   Allen  v.  Travelers'  Protective  Abso.  of  America, 
163  Iowa,  217,  48  L.R.A.(N.S.)   600,  143  N.  W.  574;  Kansas  City  v. 
Bradbury,  45.  Kan.  381,  23  Am.  St.  R^p.  731,  25  Pac.  889;   Rains  V. 
Weiler,  101  Kan.  294,  L.R.A.1917F,  571,  166  Pac.  235 ;  Wellersburg  & 
W.  N.  PI.  Road  Co.  v.  Bruce,  6  Md.  457;  Emerson  v.  Lowell  Gaslight 
Co.  6  Allen    (Ma^s.)    l48,  83  Am.  Dee.  «21;   Watson  v.'  Watson,    53 
Mich-  168,  51  Am.  Rep.   Ill,  18  N.  W.   605;    Bourreseau  v.   Detroit 
Evening  Journal  Co.  63  Mich.  425,  6  Am.  St.  Rep.  320,  30  N.  W.  376 ; 
McDonald  v.  Peacock,  37  Minn.  512,  35  N.  W.  370;  Hannem  v.  Pence, 
40  Minn.  127,  12  Am.  St.  Rep.  717,  41  N.  W.  657 ;  Weiler  v.  Chicago, 
M.'  &  St.  P.  R.  Co.  164  Mo.  180,  86  Am.  St.  Rep.  592,  64  S.  W.  141; 
Ponca  v.  Crawford,  23  Neb.  662,  8  Am.  St.  Rep.  144,  37  N.  W.  609 ;  Con- 
siaul  V.  ShiBldon,  35  Neb.  248,  52  N.  W.  1104;  Kent  T.  Tjfrson,  20  N.  H 
121;  Trade  Ins.  Co.  v.  Barracliff,  45  N.  J.  L.  543,  46  Am.  Rep.  792;  Mor- 
ris V.  Wadsworth,  17  Wend.  103;  Staring  v.  Bowen,  6  Barb.  109;.  Ripley. 
T.  Arledge,  94  N.  C.  467;  Bowman  v.  Eppiiiger,  1  N.  D.  21,  44  N.  W. 
1000;  Shahan  v.  Swan,  48  Ohio  St.  25,  29  Am.  St.  Rep.  617,  26  N.  E. 
222;  Bean  v.  Green,  33  Ohio  St.  444;  First  Nat.  Bank  v.  McCulIough, 
50  Or.  6*08,  17  L.R.A.(N.S.)  1105,  126  Am.  St.  Rep.  758,  93  Pac.  366; 
Helfrich  v.  Stem,  17  Pa.  143;  Gould  v.  Dwelling-House  Ins.  Co.  134 
Pa.  570,  19  Am.  St.  Rep.  717,  19  Atl,  793;  Beardslee  v.  Columbia  Twp. 
188  Pa.  496,  68  Am.  St.  Rep.  883,  41  Atl.  617 ;  Dodge  V.  Goodell,  16 
R.  I.  48,  12  Atl.  236;  Stephens  v.  Union  Assur.  Soc.  16  Utah,  22,  50 
Pac.  626;  State  v.  Magoon,  50  Vt.  333;  Moore  Lumber  Corp.  v.  Walk- 
er, 110  Va.  776,  67  S.  E.  374,  19  Ann.  Cas.  314;  Washington-Virjgiiiia 
R.  Co.  V.  Bouknight,  113  Va.  696,  76  S.  E.  1032,  Ann.  Cas.   1913E, 
646;   Kerr  v.  Lunsford,  31  W.  Va.  669,  2  L.R,A.  668,  8  S.  E.  493; 
Schultz  v.  Catlin,  78  Wis.  611,  47  N.  W.  946;  Bashore  v.  Mooney,  4 
Cal.  App.  276,  87  Pac.  653;  Maurice  v.  Hunt,  80  Ark.  476,  97  $..W. 
664;  Nolan  v.  Newtown  Street  R.  Co.  206  Mass.  384,  92  N.  E.  '5b6; 
Braydon  v.  Goulman,  1  T.  B.  Mon.  116 ;  Hocker  v."  Davis,  2  T.  B.  Mon. 
119;  Ponca  v.  Crawford,  18  Neb.  561,  26  N.  W.  305;  Goodwin  v.  Tony 
Pocahontas  Coal  Co.; —  W.  Va,  — ,  106  S.  E.  76;  Rhodes  v,  Firestone 
Tire  &  Rubber  Co.  —  Cal.  App.  — ,  197  Pac.  392. 

But  the  discretion  of  the  trial  court  with  respect  to  the  ord^r  of  proof 
will  not  authorize  it  to  e«clude  legal  evidence  o^ered  in  its  p^roper 
order.    McManus  v.  Mason,  43  W,  Va.  196,  27  S.  E.  293. 
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'Drum  V.  Harrison^  83  Ala.  384,  3  So.  715;  Dubuque  y,  Coman,  64  Conn. 
475,  30  Atl.  777;  Mayer  v.  Brensinger,  180  111.  110,  72  Am.  St.  Rep. 
196,  54  N.  E.  169;  Bannon  v.  War  field,  42  Md.  22;  Morse  v.  Wood- 
worth,  156  Mass.  233,  27  N.  E.  1010,  29  N.  E.  625;  Territory  v.  O'Don- 
nell,  4  N.  M.  196,  12  Pac.  743 ;  Graham  v,  Davis,  4  Ohio  St  362,  62 
Am.  Dec.  285. 

This  rule  seems  also  to  obtain  in  tho  Federal  courts  and  in  lUiuois.  Phil- 
adelphia ft  T.  B.  Co.  V.  Stimpeoii,  14  Pet.  448,  463,  10  L.  ed.  536,  643; 
Johnston  v.  Jones,  1  Black,  210,  227,  17  L.  ed.  117,  122;  First  Unitar- 
ian Soc.  V.  Faulkner,  91  U.  S.  416,  23  L.  ed.  283;  Turner  v.  United 
States,  13  C.  C,  A.  436,  30  U,  S.  App.  90,  66  fed.  280;  Lansburgh  v. 
Wimsatt,  7  App.  D.  C.  271;  Birmingham  v.  Pettit,  21  D.  C.  209; 
Wickenkamp  v.  Wickenkamp,  77  111.  92;  First  Nat.  Bank  v.  Lake 
Erie  &  W.  R.  Co.  174  111.  36,  50  N.  E.  1023,  affirming  65  111.  App.  21. 
But  see,  as  intimating  that  the  discretion  may  be  revised  for  abuse, 
Goldsby  v.  United  States,  160  U.  S.  70,  40  L.  ed.  343,  16  Sup.  Ct. 
Rep.  216;  Throckmorton  v.  Holt,  12  App.  D.  C.  652;  Olmstead  v. 
Webb,  6  App.  D.  C.  38;  Washington  Ice  Co.  v.  Bradley,  171  111.  255 
49  N.  E.  519,  affirming  70,  IlL  App.  313.  . 

«Jferkly  v.  Copeland,  74  CaL  1,  15  Pac.  307;  Robert  E.  Lee  Silver  Min.  Co 
V.  Englebach,  18  Colo.  106,  31  Pac.  771;  Richbourg  v.  Rose,  53  Fla. 
173,  125  Am.' St.  Rep.  1081,  44  So.  60,  12  Ann.  Cas.  274;  Walker  v. 
Walker,  14  Ga.  242;  Western  U.  Teleg.  Co.  v.  Buskirk,  107  Ind.  649, 
8  N.  E.  657;  Donaldson  t.  Mississippi  &  M.  R.  Co.  18  Iowa,  280,  87 
Am.  Dec.  391;  Peteraon  y.  Walter  A.  Wood  Mowing  &  R.  Mach.  Co. 
97  Iowa,  148,  59  Am.  St..  Rep.  399,  66  N.  W.  96 ;  Allen  v.  Travelers' 
Protective  Asso.  163  Iowa,  217,  48  L.R.A.(N.S.)  600,  143  N.  W.  574; 
Wilson  V.  Bibb,  1  Dana  (Ky.)  7,  25  Am.  Dec.  118;  Hovey  v.  Chase, 
52  Me.  304,  83  Am:  Dec.  514;  Maier  v.  Massachusetts  Ben.  Asso. 
107  Mich.  687,  66  N.  W.  5fl^;  Winterton  v.  Illinois  C.  K.  Co.  73  Miss. 
aSl,  20  So.  167;  Bell  v.  Jamisoij,  102  Mo.  71,  14  S.  W.  714;  Weller  v. 
Chicago,  M.  &  St.  P.  R.  Co.  164  Mo.  180^  86  Am.  St.  Rep.  592,  64 
S.  W.  ^41;  McCleneghan  v.  Reid,  34  Neb.  472,  51  N.  W.  1037;  East- 
man  v.  Amoskeag  Mfg.  Co.  44  Nl  H.  143,  82  Am.  Dec.  201;  Madson  v. 
Rutten,  16  N.  D.  281,  13  L.R.A.(N.S.)  664,  113  N.  W.  872;  First  Nat. 
Bank  v.  McCuUough,  SO  Or.  508,  l7  X<.R. A.  ( N.S, )  1,105,  126  Am,  St. 
Rep.  768,  93  Pac,  366;,.Do|Bch  y.  Diem,  176  Pa.  603,  35  Atl.  207;  Rob- 
inson v.  Blakely,  38  S.  C  L.  (4  Rich.)  586,  56  Am.  Dec.  703;  San 
Antonio  &  A.  P.  R.  Co.  v.  Robinson,  79  Tex.  608,  15  S.  W.  684;  Pingry 
v.  Washburn,  1  Aik.  (Vt.)  264,  15  Am.  Dec.  676;  P.  R.  Patch  Mfg. 
Co.  V.  Protection  Lodge,  77  Vt.  294,  107  Am. 'St.  Rep.  766,  60  Atl. 
74;  H.P;  Moore  Dumber  Corp;  v.  Walker,  llO  Va.  776,  67  S.  E.  374, 
19  Ajixk.  Cas.  314;  Kerr  v-  Lunaford,  31  W.  Va.  659,  2  L.R.A.  668,  8  S. 
E.  493;  Lewis  v.  Alkire,  32  W.  Va.  504,  9  S.  E.  890;  Cogswell  v.  West 
Street  &  N.  E.  Electric  R.  Co.  5  Wash.  46,  31  Pa«.  411 ;  McGowan  v. 
Chicago  &  N.'  W.  R.  Co.  91  Wis.  I47,  64  N.  W.  891. 

But  a  party  is  entitled  to  a  decision  in  the  exercise  of  this  discretion,  and 
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it  is  error  for  the  court  to  reject  8uo  aponte  on  an  illegal  ground  evi- 
dence which  it  had  the  discretion  to  reject  as  offered  out  of  the  reg- 
ular order.  French  v.  Hall,  119  U.  S.  152,  30  L.  ed.  375,  7  Sup.  Ct. 
Rep.  170. 

♦  Lowcnstein  v.  Finney,  54  Ark.  124,  15  S.  W.  153;  Matts  v.  Borba,  — 
Cal.  — ,  37  Pac.  159;  Denver  v.  Dunsmore,  7  Colo.  329,  3  Pac.  705; 
McNichols  V.  Wilson,  42  Iowa,  385;  Gandy  v.  Early,  30  Neb.  183,  46 
N.  W.  418;  Morris  v.  Faurot,  21  Ohio  St.  155,  8  Am.  Rep.  45;  Davis 
V.  Emmons,  32  Or.  389,  51  Pac.  ft52.  Similar  statutes  exist  in  a 
number  of  other  states. 

In  Barkley  v.  Bradford,  100  Ky.  304,  38  S.  W.  432,  a  peculiar  Code  pro- 
vision that  **no  person  shall  testify  for  himself  in  chief  in  an  ordinary 
action  after  introducing  other  testimony  for  himself  in  chief"  is  held 
to  be  merely  a  rule  of  practice,  and  its  violation  is  not  cause  for 
reversal  where  the  appellant  has  not  been  prejudiced. 

5  26  R.  C.  L.  1036. 


2.  Order  as  between  the  two  parties  to  the  case. 

a.  Each  side  in  turn  must  exhaust  his  case, — ^While,  as  has 
been  stated  in  the  preceding  paragraph,  the  whole  question  of  the 
order  of  proof  rests  in  the  discretion  of  the  court,  yet  it  is  mani- 
fest that  to  avoid  confusion  there  should  be  some  r^ular  method 
for  the  introduction  of  evidence  and  the  examination  of  wit- 
nesses, and,  therefore,  as  a  general  rule  he  who  has  the  opening 
ought  to  introduce  all  his  evidence  to  make  out  his  side  of  the  is- 
sue, except  that  which  merely  serves  to  answer  the  adversary's 
case ;  then  the  evidence  of  the  adversary  is  heard,  and,  finally, 
the  party  who  had  the  opening  may  introduce  rebutting  evidence 
which  merely  serves  to  answer  or  qualify  his  adversary's  case.* 
Rebutting  evidence  within  this  rule  means  not  all  e^ddence  what- 
ever whicl;i  contradicts  defendant's  witnesses  and  corroborates 
plaintiff's,  but  evidence  in  denial  of  some  affirmative  case  or 
fact  which  defendant  has  attempted  to  prove."  Neither  side 
ought  to  be  permitted  to  give  evidence  by  piecemeal.* 

This  rule  does  not  prevent  a  party  who  has  closed  his  case 
from  supporting  it  further  by  the  cross-examination  of  his  ad- 
versary's witnesses,*  nor  from  using  parts -of  documents  which 
the  adversary  has  put  in  for  the  purpose  of  using  other  parts 
against  him.  And  the  judge  has  discretionary  power  to  receive 
evidence  in  chief  during  the  rebuttal.*  But  these  rules  should 
not  be  permitted  to  defeat  justice.* 
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18  Wigmore,  Ev.  §  1866;  Sandwich  v.  Dolan,  42  111.  App.  6Z;  Braydon  ▼. 
Goulman,  1  T.  B.  Mon.  116;  Silverman  y.  Foreman,  3  £.  B.  Smith, 
322;  Pettibone  v.  Derringer,  4  Wash.  C.  C.  216,  Fed.  Cas.  No.  11,043; 
Gilpins  V.  Consequa,  Pet.  C.  C.  85,  3  Wash.  C.  C.  184,  Fed.  Caa.  No. 
5,462;  Kobinson  v.  Parker,  11  App.  D.  C.  132;  Macullar  v.*Wall,  6 
Gray,  507;  Hathaway  v.  Hemingway,  20  Conn.  195;  Belden  v.  Allen, 
61  Conn.  173,  23  Atl.  963;  Bannon  v.  Warfield,  42  Md.  22,  39;  Walker 
▼.  Walker,  14  Ga.  242,  250;  Graham  v.  Davis,  4  Ohio  St.  362,  62  Am. 
Dec.  285;  Babcock  y.  Babcock,  46  Mo.  243;  Ludden  v.  Sumter,  47  S. 
C.  335,  26  Su  E.  150;  State  v.  Fox,  25  N.  J.  L.  566;  Hastings  v.  Palm- 
er, 20  Wend.  225;  Ford  v.  Niles,  1  Hill,  300;  Marshall  v.  Davies,  78 
N.  Y.  414,  420,  reversing  16  Hun,  606;  Agate  t.  Morrison,  84  N.  Y. 
672 ;  Duffy  v.  Hickey,  68  Wis.  380,  32  N.  W.  64. 

So  far  as  the  order  in  which  witnesses  shall  be  examined  is  concerned, 
this  rests  largely  in  the  discretion  of  the  party,  and  by  failing  or 
refusing  to  .examine  a  witness  out  of  the  order  selected  by  him,  he 
does  not  lose  the  right  to  complain  of  the  absence  of  the  witness 
when  he  desires  to  call  him.  Ryder  v.  State,  100  Ga.  628,  38  L.R.A. 
721,  62  Am.  St.  Rep.  334,  28  S.  £.  246. 

Plaintiff  has  no  right  to  withhold  a  part  of  his  testimony  until  he  ascer- 
tains to  what  extent  it  will  be  contradicted  by  defendant,  and  then 
introduce  the  remainder  of  his  testimony  on  rebuttal;  but  the  action 
of  the  trial  judge  in  reopening  the  'case  to  permit  evidence  in  rebuttal 
is  within  his  discretion,  and  not  subject  to  review  on  appeal.  Barson 
V.  Mulligan,  77  App.  Div.  192,  79  N.  Y.  Supp.  31. 

In  Maine  it  appears  to  be  of  course  to  allow  the  party  to  give  cumulative 
evidence  after  closing,  unless  notified  then  by  the  judge  that  he  will 
not  be  allowed  to  do  so.  Dane  v.  Treat,  36  Me.  198.  The  rule  is  not 
strictly  applied  in  New  Hampshire.  Pierce  v.  Wood,  23  N.  H.  519. 
And  it  has  been  held  that  the  order  in  which  a  parly  shall  offer  his 
syidence  is  for  his  counsel  to  determine,  unless  it  is  made  to  appear 
to  the  court  that  some  undue  advantage  is  attempted.  McDaneld  v. 
Iiogi,  143  111.  487,  32  N.  £.  423.  And  that  evidence,  whenever  re- 
ceived, is,  unless  objected  to,  properly  before  the  court.  Ailing  v. 
Forbes,  68  Conn.  576,  37  Atl.  390. 

But  whore  the  witnesses  are  numerous  a  rule  announced  in  advance,  that 
merely  cumulative  testimony  will  not  be  received  in  rebuttal,  may  be 
enforced  unless  it  clearly  prejudices  the  complaining  party.  Snow  v. 
Starr,  76  Tex.  411,  12  S.  W.  673. 

In  some  of  the  states  plaintiff  having  rested  with  a  prima  facie  case  is  ab 
lowed  to  support  it  further  during  rebuttal.  Clayes  v.  Ferris,  10  Vt 
112;  Snow  v.  Starr,  75  Tex.  411,  12  S.  W.  673;  Mayer  v.  Walker,  82 
Tex.  222,  17  S.  W.  505.  Unless  defendant  gave  no  contrary  evidence 
Pingry  v.  Washbvrn,  1  Aik.  (Vt.)  264,  15  Am.  Dec.  676;  Ayers  v. 
Harris,  77  Tex.  108,  13  S.  W.  768.    So,  in  Iowa,  plaintiff  in  an  action 
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on  a  policy  of  fire  insurance  may  first  introduce  evidence  of  theivalue 
of  the  insured  property  in  rebuttal  of  defendant's  evidence  upon  that 
point,  the  policy  being  made  by  sttitute  prima  facie  evidence  of  such 
value.  Martin  v.  Capital  Ins.  Co.  85  Iowa,  643,  62  N.  W.  534.  And 
in  Georgia  a  widow  who  has  rested  with  a  prima  facie  case,  in  an  ac- 
tion against  a  railway  company  for  her  husband's  death,  by  proving 
the  injury  and  his  freedom  from  negligence,  may  show  that  the  com- 
pany's defense  that  it  was  not  negligent  is  not  true.  Central  R.  &  Bkg. 
Co.  V.  Nash,  81  Ga.  580,  7  S.  E.  808.  And  facts  confirmatory  of  a 
prima  facie  case  cannot  be  withheld  and  offered  in-  rebuttal  unless 
they  do  in  fact  rebut  the  defendant's  case.  Toledo  &  0,  C.  R.  Co.  v. 
Wales,  11  Ohio  C.  C.  371,  6  Ohio  C.  D.  168. 

■  Silverman  v  Foreman,  3  E.  D.  Smith,  322  (opinion  by  Woodruff,  J.), 
approved  in  Marshall  v.  Da  vies,  78  N.  Y.  414,  420,  reversing- 16  Hun, 
606;  Watkins  v.  Rist,  68  Vt.  486,  35  Atl.  431;  Thompson  .v.  Clay,  60 
Mich.  627,  27  S.  W.  699;  Longino  v.  Shreveport  Traction  Co.  120  La. 
803,  45  So.  732.    And  see  reasoning  in  Gobs  v.  Turner,  21  Vt.  437. 

But  rebutting  testimony  to  that  of  a  specified  witness  is  any  evidence 
which  bears  against  the  truth  or  accuracy  of  his  testimony.  Davis  v. 
Covington  &  M.  R.  Co.  77  Ga.  322,  2  S.  E.  555. 

•  Sandwich  v.  Dolan,  141  111.  430,  31  N.  E.  416;  Braydon  v.  Goulman,  1 
T.  B.  Mon.  116;  Bannon  v.  Warfield,  42  Md.  22,  39.. 

4  It  is  competent  for  a  party,  after  having  closed  his  case  so  far  as  relates 

to  the  evidence,  to  introduce  additional  evidence  by  the  cross-exam- 
ination of  the  witnesses  on  the  other  side,  for  the  purpose  of  more 
fully  proving  hii^  case.  Com.  v.  Eastman,  1  Cush.  18Q,  48  Am.  Dec. 
596.  So,  a  party  may  introduce  in  evidence  a  document  in  support 
of  his  claim  which  is  proved  after  the  close  of  his  case  by  >  cross- 
examination  of  the  attesting  witness  called  by  his  adversary  for  other 
purposes.  Carruth  v.  Bay  ley,  14  Allen,  532.  And  a  plirty.m&y,  in 
the  discretion  of  the  court,  support  his  case  by  eliciting  from  his  ad- 
versary's witnesses  on  cross-examination  evidence  which  would  be 
legitimate  in  rebuttal.  Ranney  V.  St.  JohnSbury  &  L.  K^.  R  Oo»  d7  Vt. 
.     594,  32   Atl.   810.  . 

But  plaintiff  cannot,  after  he  has  closed  his  case,  cross-examine  defend- 
ant's witness  on  a  subject  not  a  part  of  his  examination  int  chief  and 
upon  which  plaintiff  has  offered  no  evidence,  although,  if  material, 
it  was  part  of  his  opening  case.  Carey  v.  Hart,  63  Vt.  424,  21  Atl. 
637. 

5  Buckingham  v.  Harris,  10  Colo.  455,  15  Pae.  817;   State  v.  Allord,  31 

Conn.  40;  Morehouse  v.  Morehouse,  70  Conn.  420,  30  Atl.  516;  Jack- 
sonville, T.  &,  K.  W.R.  Co.  V.  Peninsular  Land,  Trans]^.  &  Mfg.  Co. 
•27  Fla.  1,  17  L.R.A.  33,  9  So.  661;  Walker  v.  Walker,  14  Ga.i  242; 
Augusta  &  S.  "R.  Co.  v.  Randall,  85  Ga.  297,  11  S..B.  706^,  Miller  v, 
Frftble,  142  Ind.  632,  42  N.  E.  220;  Braydon  v.  Goulman,  IT..  B.:  Mon. 
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116;  R6squist  v.  D.  M.  Gilmore  Furniture  Co.  50  Minii.  192,  62  N.  W. 
386;  McClellan  v.  Hein,  56  Neb.  600,  77  N.  W.  120. 

•  Clark  V.  Vorce,  16  Wend.  193,  30  Am.  Dec.  63. 

It  must  also  be  remembered  that  the  evidence  must  be  admis- 
sible at  the  time  when  it  is  offered,  and  exception  to  this  rule  is 
permissible  only  when  subsequent  evidence  makes  it  admissible, 
usually,  evidence  admitted  out  of  order  is  upon  promise  of  coun- 
sel to  connect  the  evidence  properly,^ 

iMcCurry  v.  Hooper,  12  Ala.  823,  46  Am.  Dec.  280;  Kenniff  v.  Caulfield, 
140  Cal.  34,  73.Pac  803;  Hammond  v,.  Hammond  Buckle  Go.  72  Conn. 
130,  44r.AtL  25;  Wilson  v.  Jernigan,  57  Fla.  277,  49  So.  44;  Italian- 
Swiss  Agri.  Colony  y.  Pease,  194  111.  98,  62  N.  £.  317;  Earl  j.  Tapper, 
.45  Vt.  275.    See  also  §  3  herein. 

b.  Anticipatory  rebuttal, — ^A  party  may  properly  be  allowed 
as  part  of  his  case  in  chief  to  give  evidence  to  rebut  matter 
which  is  foreshadowed  by  the  defense  or  which  hii^  adversary 
avows  an  intention  of  relying  on.^  But  he  is  not  required  to  do 
so.*  If  he  does  so  he  makes  it  part  of  his  case  and  further  evi- 
dence on  the  point  is  not  of  right  allowable  in  rebuttal.* 

iDimick  v.  Downs,  82  111.  670,  572;  Hintz  v.  Graupner,  138  111.  158,  27  N. 
E.  935;  Mayer  vi  Brensinger,  180  HI.  110,  72  Am.  St.  Rep.  196,  54 
N.  R  159;  Allen  ▼.  Phoenix  Assur.  Co.  12  Idaho,  653,  8  L.RJl.(N.S.) 
903,  98  Pac.  245,  10  Ann.  Caa.  328,;  Williams  v.  Dewitt,  12  Ind.  309 ; 
York  Y.  Pease,  2  Gray,  282;  Shinners  y.  Locks  k  Canals,  154  Mass. 
168,  12  L*R.A.  664,  26  Am.  St.  Rep.  226,  28  N.  E.  10;  Com.  v.  Chance, 
174  Mass.  245,  76  Am.  St.  Rep.  306,  54  N.  E.  561;  Violet  v.  Rose,  39 
Neh.  (560,  58  N.  W.  216;  Bancroft  v.  Sheehan,  21  Hun,  550;  Dunn  v. 
People,  29  N.  Y.  523,  86  Am.  De6.  319  (the  avoyral  here  -was  in  answer 
to  a  question  put  by  the  judge)  ;  Jones  v.  New  York,  N.  H.  &  H.  R. 
Co.  20  R.  1.  210,  37  Atl.  1033;  NeilSon  v.  NeboBrown  Stone  Co.  25 
Utah,  37,  69  Paft.  289;  dictum  to  contrary  in  States  y.  Holmes,  1 
Cliff.  98,  Fed.  Cas.  No.  15,382. 

In  Borne  jurisdictions  the  admission  of  such  evidence  is  an  irregularity, 

but  not  prejudicial  error  where  the  other  party  afterwards  adduces 

^evidence  which  Would  have  made  the  admitted  evidence  relevant  in 

rebuttal.     East  Tennessee,  V.  k  G.  R.  Co.  v.  Hesters,  90  Ga.  11,  15 

8.  E.  828 ;  Eaeley  v.  Missouri  P.  R.  Co.  113  Mo.  236,  20  S.  W.  1073. 

Bttt  plaintiff  cannot  properly  give  evidence  of  his  residence,  although  de- 

'  '^  fendant  has  pleaded  a  judgment  in  garnishment  rendered  in  another 

state,  until  defendant  has.  introduced  some  evidence  of  the  judgment. 
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Terre  Haute  A  I.  R.  Co.  v.  Baker,  122  Ind.  433,  24  N.  E.  83.  So,  evi- 
dence of  improvements  set  up  by  plaintiff  in  an  action  to  determine 
the  title  to  real  property  as  a  claim  under  the  Minnesota  occupying 
claimants'  act,  in  reply  to  defendant's  answer  in  the  nature  of  a  com- 
plaint in  ejectment,  is  no  part  of  the  plaintiff's  case  in  chief.  Mueller 
V.  Jackson,  39  Minn.  431,  40  N.  W.  565. 

« Dodge  V.  Dunham,  41  Ind.  186;  Bancroft  v.  Sheehan,  21  Hun,  550;  Lau- 
benheimer  v.  Bach,  19  Mont.  177,  47  Pac.  803;  Blaut  v.  Gross,  47 
Misc.  685,  94  N.  Y.  Supp.  324. 

Plaintiff  in  a  civil  action  for  slander  is  not  called  upon  to  prove  a  good 
character  until  defendant  by  his  testimony  has  attempted  to  cast 
suspicion  upon  it.     Cooper  v.  Francis,  37  Tex.  445. 

A  party  is  not  bound  to  prove  payment  of  a  claim  set  off  against  his  cause 
of  action  until  his  adversary  has  concluded  his' proof  tending  to  estab- 
lish it.    Luke  V.  Bruner,  15  Iowa,  3. 

Plaintiff  in  an  action  on  a  note  cannot  be  compelled  to  give  evidence  on 
the  question  of  the  defense  of  no  consideration,  in  advance  of  the  de- 
fendant's evidence.  Andrews  v.  Hayden,  10  Ky.  L.  Rep.  1049,  US. 
W.  428. 

•  Casey  v.  Le  Roy,  38  Cal.  697;  Williams  v.  Dewitt,  12  Ind.  309  (where  it 
was  held  error  to  allow  it,  citing  Browne  v.  Murray,  Ryan  &,  M.  254)  ; 
Dugan  V.  Anderson,  36  Md.  567,  688,  11  Am.  Rep.  509;  Herrick  v. 
Swomley,  56  Md.  439;  Holbrook  v.  McBride,  4  Gray,  215. 

c.  Bight  of  rebuttal. — ^A  party  has  a  right  in  rebuttal  to  give 
evidence  which  tends  to  meet  the  affirmative  case,  if  any,  sought 
to  be  established  by  his  adversary,*  and  it  ia  error  to  refuse  it  ;* 
and  it  is  no  objection  to  such  evidence  that  it  incidentally  tends 
also  to  corroborate  the  party^s  case  in  chief*  nor  that  it  may 
necessitate  allowing  the  adverse  party  a  surrebuttal.*  The  court 
may,  in  its  discretion  admit  in  rebuttal  evidence  which  more 
properly  should  have  been  introduced  in  chief.* 

1  Louisville  Underwriters  v.  Durland,  123  Ind.  544,  7  L.R.A.  399,  24  N.  K. 
221;  Sebastian  May  Go.  v.  Codd,  77  Md.  293,  26  Atl.  316;  Bounds  v. 
Little,  79  Tex.  128,  15  S.  W.  225;  St.  Paul  Plow  Works  v.  Starling, 
140  U.  S.  184,  36  L.  ed.  404,  11  Sup.  Ct.  Rep.  803;  Hallam  v.  Post 
Pub.  Co.  55  Fed.  456;  Manhattan  L.  Ins.  Co.  v.  O'Neil,  33  C.  C.  A. 
607,  61  U.  S.  App.  470,  90  Fed.  463;  Lanning  v.  Chicago,  B.  &.  Q.  R. 
Co.  68  Iowa,  602,  27  N.  W.  478. 

Evidence  is  admissible  in  rebuttal  of  a  defense  set  up  in  the  pleadings  and 
supported  by  testimony,  notwithstanding  the  withdrawal  of  such  de- 
fense by  consent  of  court  and  counsel.  BuUman  v.  North  British  &. 
M.  Ins.  Co.  159  Mass.  118,  34  N.  £.  169. 
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A  party  need  not  rely  upon  the  general  evidence  of  his  opening  case  to 
overcome  a  specific  point  developed  by  the  defense,  but  may  give  such 
point  a  direct  49pecilic  denial  in  rebuttal.  Stillwell  v.  Farewell,  64 
Vt.  236,  24  Atl.  243.  A  party  may  in  the  discretion  of  the  court  give 
testimony  in  rebuttal  contradictory  of  that  which  he  gave  in  chief. 
Warden  v.  Nolan,  10  Ind.  App.  334,  37  N.  E.  821;  De  Remer  v.  Parker, 
19  Colo.  242,  34  Pac.  980. 

•Tucker  v.  Tucker,  113  Ind.  272,  13  N.  E.  710;  Chase  v.  Lee,  69  Mich.  237, 
26  N.  W.  483;  Jennings  v.  Gorman,  19  Mont.  646,  48  Pac.  1111;  Ban- 
croft V.  Sheehan,  21  Hun,  550;  Odell  v.  McGrath,  21  App.  Div.  252 
(judgment  reversed  in  each  case  for  exclusion  of  sudi  evidence); 
PcArief ka  v.  Mackurat,  91  Mich.  399,  51  N.  W.  1059 ;  Blaut  v.  Gross, 
47  Misc.  685,  94  N.  Y.  Supp.  324. 

Pleadings  in  a  former  case  introduced  by  defendant  as  admissions  by  the 
plaintiffs  after  the  latter  have  closed  their  direct  evidence  constitute 
new  matter  which  is  properly  subject  to  rebuttal,  and  the  exclusion 
of  the  rebutting  evidence  is  ground  for  reversal.  Robinson  v.  Parker, 
11  App.  D.  C.  132. 

•  State  V.  Hartigan,  19  N.  H.  248;  Chadboum  v.  Franklin,  5  Gray,  312; 
(opinion  by  Shaw,  Ch.  J.) ;  Brown  v.  Swanton,  69  Vt.  53,  37  Atl.  280. 

But  evidence  essential  to  plaintiff's  recovery  cannot  be  withheld  and  pre- 
sented for  the  first  time  on  rebuttal,  even  though  it  tends  in  some 
decree  to  rebut  the  defendants  evidence.  Moehn  v.  Moehn,  105  Iowa, 
710,  75  N.  W.  521. 

«  Scott  ▼.  Woodward,  13  S.  0.  L.  (2  M'Cord)  161. 

B  Birmingham  R.  I4ght  &  P.  Co.  v.  Martin,  148  Ala.  8,  42  So.  618;  Buck- 
ingham V.  Harris,  10  Colo.  455,  15  Pac.  817 ;  Barlow  Bros.  Co^  v.  Par- 
sons, 73  Conn.  696,  49  Atl.  205;  Floto  v.  Floto,  233  111.  605,  84  N. 
£.  712;  Tinkle  v.  Wallace,  167  Ind.  382,  79  N.  K  355;  Perin  v.  Cath- 
cart,  115  Iowa,  553,  89  N.  W.  12;  Rheinhart  v.  State,  14  Kan.  318; 
Lewis  V.  Tapman,  90  Md.  294,  47  L.R.A.  385,  45  Atl.  459;  Burnside  v. 
Everett,  186  Mass.  4,  71  N.  E.  82;  Maier  v.  Massachusetts  Ben.  Asso. 
107  Mich.  687,  65  N.  W.  552;  Hale  v.  Life  Indemnity  &  Invest.  Co. 
65  Minn.  548,  68  N.  W.  182;  French  v.  Canton,  A.  &  N.  R.  Co.  74 
Miss.  542,  21  So.  299;  Fullerton  v.  Fordyce,  144  Mo.  519,  44  S.  W. 
1053,  3  Am.  Neg.  Rep.  696;  McDermott  v.  Manley,  65  Neb.  194,  90  N. 
W.  1119;  McLeod  v.  Lee,  17  Nev.  103,  28  Pac.  124;  Minard  v.  West 
Jersey  &  S.  R.  Co.  74  N.  J.  L.  39,  64  Atl.  1064 ;  New  Jersey  S.  B.  Co. 
v.  New  York,  109  N.  Y.  621,  15  N.  E.  877;  Pease  v.  Magill,  17  N.  D. 
166,  115  N.  W.  260;  Gishwiler  v.  Dodez,  4  Ohio  St.  615;  Crosby  v. 
Portland  R.  Co.  53  Or.  496,  100  Pac.  300,  101  Pac.  204;  Campbell  v. 
Brown,  183  Pa.  112,  38  Atl.  516;  Ludden  v.  Sumter,  47  S.  C.  335,  25 
S.  E.  150;  Kime  v.  Edgemont  Bank,  22  S.  B.  630,  119  N.  W.  1003; 
Saunders  v.  City  &  Suburban  R.  Co.  99  Tenn.  130,  41  S.  W.  1031;  San 
Antonio  &.  A.  P.  R.  Co.  v.  Robinson,  79  Tex.  608,  15  S.  W.  584;  Still 
well  V.  Farewell,  64  Vt.  286,  24  Atl.  243;  Norfolk  &  A.  Terminal  Co. 
Abbott,  Civ.  Jur.  T.— 12. 
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V.  Morris,  101  Va.  422,  44  S.  E.  719;  Cogswell  v.  West  St.  &  N.  E. 
Electric  R.  Co.  5  Wash.  46,  31  Pac.  411,  10  Am.  Neg.  Cas.  384;  Kerr 
V.  Lunsford,  31  W.  Va.  659,  2  L.R.A.  668,  8  8.  E.  498;  McGowan  v. 
Chicago  &  N.  W.  R.  Co.  91  Wis.  147,  64  N.  W.  891;  St.  Paul  Plow 
Works  V.  Starling,  140  U.  S.  184,  35  L.  ed.  404,  11  Sup.  Ot.  Rep.  803. 

d.  Defendant's  right  of  reply. — ^After  plaintiff's  rebuttal  de- 
fendant has  a  right  in  reply  to  give  evidence  which  tends  to  meet 
the  afiirmative  case,  if  any,  or  any  new  and  distinct  fact  sought 
to  be  established  by  plaintiff's  rebuttal  whi«h  defendant  had  no 
opportunity  of  meeting  in  his  casfe  in  chief;  and  it  is  error  to  re- 
fuse it.^ 

iClayes  v.  Ferris,  10  Vt.  112;  Kent  v.  Lincoln,  32  Vt.  591;  National  Ben. 
Asso.  V.  Harding,  7  Ohio  C.  C.  438,  4  Ohio  C.  D.  668. 

As  to  defendant's  right  to  reply  to  rebuttal  evidence,  see  Onstatt  v.  Ream, 
30  Ind.  259,  95  Am.  Dec.  695;  Chateaugay  Ore  &  Iron  Co.  v.  Bluke, 
144  V.  S.  476;  36  U  ed.  510,  12  Sup.  Ct.  Rep.  731. 

Asay  V.  Hay,  89  Pa.  77.  The  court  says:'  **Had  it  been  competent  for  the 
defendant  to  prove,  in  chief,  tvhat  he  offered  iti  rfebnttal,  the  couii 
might  have  refused  a  re-&xainination  of  the  witness.  AS  to  matters 
that"  require  explanation  or  as  tb  new  matter  introduced  by  the  op- 
posing interest,  a  party  has  a  right,  in  rebuttal,  to  rfe-eicamine  his 
witnesses.''  So  held  where  the  evideilcd  was;  incidentally  at  letwft, 
eunrulative,  but  the  plaintiff  could  not  haVe  been  prejudiced.  Walker 
V/  Fields,  28  Ga.  237. 

A  party  may  offer  evidence  in  reply  to  deny,  modify,  or  explain  evidence 
Admitted  on  rebuttal  which  should  have  been  given  in  chief.  Gandy 
V.  Early,  30  Neb.  183,  46  N.  W.  418;  Woody  v.  Dean,  24  S.  'G.  499. 
The  rule  in  Vermont,  however,  strictly  excludes  evidence  in  reply  on 
any  point  defendant  has  already  had  full  opportunity  to  meet.  Thayer 
'    V.  Davis,  38  Vt.  163. 

Evidence  properly  admissible  in  chief  to  sustalh  the  defense  will  generally 
be  excluded  where  offered  on  surr^buttal.  Brown  v.  Hiatt,  IB  Ind. 
App.  340,  45  N.  E.  481;'  Arnold  v.  Pfoutis,  117  Pa.  103,  11  Atl.  871; 
Howes  V.  Colburn,  165  Mass.  385,  43  N.  E.  125.  Even  though  defend- 
ant did  not  discover  the  existence  of  such  evfdence  until  after  resting 
its  defense.  Hale  v.  Life  Indie'mnity  &  Invest.  Co.  6i5  ilinn.  54fi8,  68 
N.  W.  182.  The  right  of  defendant  to  introduce  testimony  in  reply 
is  limited  to  the  new  matters  brought  put  in  the  rebuttal.  Chateau- 
gay  Ore  &  Iron  Co.  y.  Blake,  144 '.U;  S.  476,  36  L.  6d.  510,  12  Sup.  Ct 
liep.  731.  Therefore  he  is  without  the  right  td  reply  whei'e  plaintiff^s 
.evidence  in.  rebuttal  is  cm -i  fined  to  counter-evidcJnee  to  defendant's  tes- 
timony.   Walker  v.  Columbia  &  6.  R.  Co.  25  S.'C.'141. 

In  contradicting  the  adversary's  evidence  that, a  particular  interview  was 
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bad,  testiniony  that  no  such  interview  ever  occnrred.  d<)ea'  not  let,  in 
evidence  in  rebuttal  that  auch  an  interview  was  bad  at  anutlK'r  time. 
Marshall  v.  Davies,  78  N.  Y.  414,  420. 

e.  Recalling  witnesses, — It  is  within  the  court's  discretion  to 
require  a  party  calling  a  witness  to  complete  his  examination 
exhaustively  before  calling  another ;  *  but  it  is  error  to  refuse  to 
allow  a  witness  whose  examination  has  been  closed  to  be  recalled 
f  c^r  a  rebuttal  which  involves  a  new  subject  or  a -contradiction  of 
what  there  was  not  opportunity  to  contradict  on  the  verdict.* 

Subject  to  this  rule  it  is  not  improper  to  require  a  party  ad- 
ducing evidence  upon  a  subject  to  exhaust  all  his  evidence  as  to 
that  subject  before  proceeding  to  another;*  and  whether,  after 
giving  evidence  on  another  part  of  his  case,  he  shall  be  permitted 
to  return  and  resume  the  former  subject,  is  in  the  discretion  of 
the  court. 

lit  is  generally  discretionary.' with  the  trial  court  to  grant  or  refuse  nn 
application  for  leave  to  recall  a  witness  who  has  been'  examined  and 
dismissed  from  the  stand.  Morningstar  v.  State,  59  Ala.  30;  Phelps 
V.  McGloan,  42  Cal.  298 ;  Reft  v.  Wood,  105  Cal.  814,  38  Pac.  81)0, 
citing-  Cal.  Qo^e  Civ.  Proc.  §  2050.;  Hollingsworth  v.  State,  79  Ga. 
a05,  4  S.  E.  560;  State  v.  Anthony,  6  Idaho,  383,  55  Pac.  884,  citing 
Id.  Rev.  Stat.  §  6081 ;  Anderson  Transfer  Co.  v.  Fuller,  174  111.  221, 
61  K  E.  251,  affirming  73  111.  App.  48;  Nixon  v.  Beard,  111  Ind.  137, 
12  N.  E.  131;  Samuels  v.  Griffith,  13  Iowa,  103;  Fowlfer  v.  Strawberry 
Hill,  74  Iowa,  644,  38  N.  W.  521 ;  Brown  v.  State,  72  Md.  468,  20  Atl. 
186;  Giraiilt  v.  Adams,  61  Md.  1,  9;  Beaulicu  v.  Parsor^s,  2  Minn.  37, 
Gil.  26;  Cummings  v.  Taylor,  24  Minn.  24;  Johnston  v.  Mason,  27  Mo. 
611;  People  v.  Mather,  4  Wend.  229,  249,  21  Am.  Dec.  122;  Treadwell 
v.  Stebbins,  6  Bosw.  538,  649;  Lindheim  f.  Du^s,  11  Misc.  16,  31  N.  Y. 
Supp.  870;  Brandon  v.  Lake  Shore  &  M.  S.  R.  Co.  8  Ohio  C.  D.  642; 
State  V.  Robinson,  32  Or.  43,  48  Pac.  357;  Huff  v.  Latimer,  33  S.  C. 
698,  11  S.  E.  758. 

An  appellate  court  will  interfere  only  where  there  has  been  a  clear  abuse 
of  discretion.  McNutt  v.  McNutt,  116  Ind.  545,  2  L.R.A.  372,  19  N. 
E.  115;  Riverside  Portland  Cement  Co.  v.  Masson,  69  Or.  502,  139 
Pac.  723,  Ann.  Cas.  1916A,  127. 

A. witness  may  be  recalled  to  supply  omissions  in  testimony  (French  v. 
panton,  A.  &.N.  R.  Co.  74  Miss.  542,  21  So.  209;  W.oolsey  v.  Elleii- 
ville,'84  Hun,  236,  32  N.  Y.  Supp.  543;  Gulf,  C.  k  S.  F.  R.  Co.  v. 
Johnson,  83  Tex.  628,  19  S.  W.  151),  and  to  correct  or  explain  his 
testimony  (Walker  v.  Walker,  14  Ga.  242;  MiUer  v.  Hartford  ¥.  liis. 
Co.  70  Iowa,  704,  29  N.  W.  411;  Williams  v.  Sargent,  46  N.  Y..481; 
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Gulf,  C.  &  S.  F.  R.  Co.  V.  Pool,  70  Tex.  713,  8  S.  W.  535),  and  to 
restate  his  testimony  where  a  difference  of  opinion  arises  on  the  argu- 
ment as  to  what  he  has  testified.  Hayes  v.  State,  36  Tex.  Crim.  Rep. 
146,  35  S.  W.  983.  Or  if  the  witness  is  not  at  hand  the  judge  may 
refer  to  his  notes  or  the  stenographer's  minutes.  Long  y.  State,  12 
Ga.  293  (so  held  where  the  judge's  notes  were  kept  pursuant  to  direc- 
tion of  statute).  And  upon  a  request  by  the  jury  after  retiring  a 
witness  may  be  recalled  to  repeat  testimony  as  to  which  they  are  m 
doubt.  Bennefield  v.  State,  62  Ark.  365,  35  S.  W.  790;  Blackley  t. 
Sheldon,  7  Johns.  32j  Warner  v.  New  York  C.  R.  Co.  52  N.  Y.  437, 
441,  11  Am.  Rep.  724  (per  Folger,  J.);  Virginia  v.  Zimmerman,  1 
Cranch,  C.  C.  47,  Fed.  Cas.  No.  16,968.  But  where  a  document  not  at 
hand  is  needed  to  settle  a  dispute  between  counsel  arising  during  the 
argument,  time  to  search  for  the  paper  or  to  establish  a  copy  may  be 
denied.    McLendon  v.  Frost,  57  Ga.  448,  459. 

s  Mississippi  &  T.  R.  Co.  v.  Gill,  66  Miss.  39,  5  So.  393;  Jones  v.  Smith, 
64  N.  Y.  180,  184.  Otherwise  where  the  evidence  sought  to  be  con- 
tradicted is  immaterial.  Layton  v.  Kirkendall,  20  Colo.  236,  38 
Pac.  55. 

S  Rowe  y.  Brenton,  3  Mann.  &  R.  133,  139,  8  Barn.  &  C.  737,  108  Eng.  Re- 
print, 1217,  5  L.  J.  K.  B.  137. 

/.  Cross-exa/mincdion.  (1)  Lvmits  of,  generally. — ^A  party 
has  no  right,  before  his  adversary's  case  is  closed,  to  introduce 
his  own  case  to  the  jury  by  cross-exaraining  the  witness  of  his 
adversary  on  matters  beyond  the  limit  of  the  direct  examination 
of  such  witness.^ 

1  Bowman  v.  White,  110  Cal.  23,  42  Pac.  470 ;  Wheeler  &  W.  Mfg.  Co.  v. 
Barrett,  172  111.  610,  60  N.  E.  325,  affirming  70  111.  App.  222;  Britton 
v.  State  ex  rel.  Rowe,  115  Ind.  55,  17  N.  £.  254;  BuUias  v.  Chicago, 
M.  &  St.  P.  R.  Co.  76  lowra,  680,  39  N.  W.  245 ;  Delissa  y.  Fuller  Coal 
&  Min.  Co.  59  Kan.  319,  52  Pac.  886;  Sterling  v.  Bock,  37  Minn.  29, 
32  N.  W.  865;  Schmidt  v.  Schmidt,  47  Minn.  451,  50  N.  W.  598;  Neil 
V.  Thorn,  88  N.  Y.  270;  Ernst  v.  Estey  Wire  Works  Co.  21  Misc.  68, 
46  N.  Y.  Supp.  918;  Olive  v.  Olive,  95  N.  C.  485;  Ellmaker  v.  Buckley, 
16  Serg.  &  R.  72;  Denniston  v.  Philadelphia  Co.  161  Pa.  41,  28  Atl. 
1007 ;  First  Nat.  Bank  v.  Smith,  8  S.  D.  101,  65  N.  W.  439,  affirming 
on  rehearing  8  S.  D.  7,  65  N.  W.  437;  Wendt  v.  Chicago,  St.  P.  M. 
&  0.  R.  Co.  4  S.  D.  476,  57  N.  W.  226;  Bishop  v.  Averill,  17  Wash. 
209,  49  Pac.  237,  50  Pac.  1024;  Welcome  v.  Mitchell,  81  Wis.  566, 
61  N.  W.  1080;  Goddard  v.  Crefald  Mills,  21  C.  C.  A.  530,  45  U.  S. 
App.  84,  75  Fed.  818.  Contra,  Dillard  v.  Samuels,  25  S.  C.  318.  But 
the  fact  that  evidence  called  forth  by  a  legitimate  cross-examination 
tends  to  sustain  a  cross  action  or  counterclaim  affords  no  reason  for 
its  exclusion.    Rush  v.  French,  1  Ari2.  139,  25  Pac.  816. 
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Defendants  cannot  put  a  paper  in  proof  as  substantive  evidence  for  them- 
selves on  cross-examination  of  plaintiff's  witness.  Weeks  v.  McPhail, 
128  N.  C.  130,  38  S.  E.  472. 

For  the  limit  of  a  strict  cross-examination  within  the  meaning  of  this  rule, 
see  chapter  vui.  §  16^  c 

(2)  Of  party  testifying  in  his  o^vn  hehalf.—K  greater  lati- 
tude is  allowable  in  the  cross-examination  of  a  party  who  testifies 
on  his  own  behalf ;  ^  but  even  there  the  limits  of  the  cross-exam- 
ination beyond  the  scope  of  the  direct  are  in  the  direction  of  the 
judge.* 

A  See  chapter  vin.  §  16,  c. 

2  Rea  V.  Missouri,  17  Wall.  542,  21  L.  ed.  709 ;  Lange  v.  Manhattan  R.  Co. 
46  N.  Y.  S.  R.  868,  19  N.  Y.  Supp.  1022  (refusing  to  permit  the  defense 
to  he  proved  upon  the  cross-jexamination  of  the  plaintiff  before  he 
rests). 

(3)  Cross-examination  at  large  in  discretion  of  court, — ^It  is 
in  the  discretion  of  the  court,  in  controlling  the  order  of  proof, 
to  allow  cross-examining  counsel  to  go  beyond  the  limits  of  strict 
cross-examination,  and  introduce  matters^  i^  support  of  his  own 
case.^ 

iHuntsville  Belt  Line  k  M.  8.  R.  Co.  t.  Gorpening,  97  Ala.  681,  12  So. 
295;  Thornton  v.  Hook,  36  Cal,  223;  Harrington  v.  Butte  &  B.  Min. 
Co.  19  Mont.  411,  48  Pac.  758;  Neil  v.  Thorn,  88  N.  Y.  270,  276 
{dictum) ;  American  Encaustic  Tiling  Co.  v.  Reich,  35  N.  Y.  S.  R. 
579,  12  N.  Y.  Supp.  927;  Pollatschek  v.  Goodwin,  17  Misc.  687,  40 
N.  Y.  Supp.  682,  affirming  16  Misc.  686,  88  N.  Y.  Supp.  971;  McGuire 
V.  Hartford  F.  Ins.  Co.  7  App.  Div.  575,  40  N.  Y.  Supp.  300.  Contra, 
Bell  V.  Prewitt,  62  111.  361  (reversing  judgment  for  allowing  cross- 
examination  at  large). 

Defendant  could  not  suspend  the  cross-examination  of  plaintiff's  witness 
for  the  purpose  of  introducing  documents  as  part  of  defendant's  case. 
Armour  Packing  Co.  v.  Vietch-Young  Produce  Co.  —  Ala.  — ^  39  So. 
680.  -  .     ^ 


g.  Several  defendarUs.'— Where  there  are  several  defendants 
having  separate  defenses  it  is  in  the  discretion  of  the  judge  in 
what  order  they  shall  cross-examine,  present  their  case,  and  sum 
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lip.*.   If  their  interests  are  identical  they  may  be  confined  to  one 
counsel  in  so  doing  for  all,  as  if  their  defense  was  joint  J 


2 


1  Fletcher  v.  Crosbie,  2  Moody  &  R.  417. 

"If  several  defendants  having  separate  defenses  appear  by  different  coun- 
sel the  court  must  determine  their  relative  order  in  the  evidence  and 
argument."  Cal.  Code  Civ.  Proij.  §  607.  Similar  statutory  provisions 
exist  in  several  other  states. 

'Chippendale  t.  Masson,  4  C^impb.  174;  Mason. v.  Ditchbourne,  1  Moody 
&  R.  462,  note. 

h.  Counterclaim. — Where  a  counterclaim  is  interposed,  be- 
side denials  or  other  defenses  to  the  cause  of  action,  it  is  in  the 
discretion  .of  the  court  to,  try  both  together,  or  to  postpone  de- 
fendant's evidence  as  to  his  counterclaim,  including  his  exami- 
nation of  plaintiff  thereon,  unt^l  after  the  close  of  plaintiff's 
case.^ 

1  Thompson  v.  Woodflne,  38  L.  T.  N.  S.  753,  26  Week.  Rep.  678,  47  L.  J. 
*    Ch.  N.S.  832. 

i.  Reopening. — After  either*  or  both*  parties  have  rested, 
the  admission  or  exclusion  of  further  evidence  is  in  the  discre- 
tion of  the  judge ;  and  this  discretion  extends  to  evidence  offered 
during*  and  after*  the  argument  and  even  after  the  cause  has 
beeii  stibmifted  to  the  jury,*  but  an  exception  may  be  taken,  and 
if  the  ruling  be  an  abuse  of  discretion  relief  mav  be  had.*  On 
reopening  the  case  the  court  may  prescribe  the  extent  and  limits 
thereof  j""  and  after  taking  further  evidence  has  been  commenced 
a  party  has  a  right  to  complete  it'  but  not  to  go  beyond  the 
limits  prescribed.* 

1  May  V.  Hanson,  5  Cal.  360,  63  Am.  Dec.  135,  9  Am.  Neg.  Cas.  62 ;  Hoey 
V.  Fletcher,  39  Fla.  325,  22  So.  716;  Wickham  v.  Torley,  136  Ga.  694, 
36  L.R.A.(N.S.)  57,  71  S.  E.  881;  Consolidated  Coal  Co.  v.  Jones 
&  A.  Co.  120  111.  App.  139;  Giffen  v.  Lewiston,  6  Idaho,  231,  55  Pac. 
645;  Corkery  v.  Security  F.  Ins.  Co.  99  Iowa,  382,  68  N.  W.  792, 
citing  McClain's  (Iowa)  Code,  §  4006;  Hill  v.  Miller,  50  Kan.  659,  32 
Pac.  354;  Chicago,  B.  &  Q.  R.  Co.  v.  Goracke,  32  Neb.  90,  48  N.  W. 
879;  Catradine  v.  Hotchkiss,  120. N.  Y.  608,  24  N.  E.  1020;  Myers  v. 
Maverick,  ^-  Tex.  Civ.  App.  — ,  27  S..W.  1083,  affirming  on  rehearing 
—  Tex.  Civ.  App.  — ,  27  S.  W.  950. 

The  court  in   its  discretion  may  grant  or   refuse  plaintiff  permission   to 
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introduce  further  testimony  after  a  motion  for  nonsuit  has  been  inter- 
posed (Kelly  V.  E.  F.  Hariack  Lumber  &  Mfg.  Co.  22  Colo.  221,  43 
Pac.  1003;  Trumbull  v.  O'Hara,  68  Conn.  33,  35  Atl.  764;  Pitts  v. 
Florida  C.  &  P.  R.  Co.  115  Ga.  1013,  42  S.  E.  383;  Brooke  v.  ILowe, 
122  Ga.  358,  50  S.  E.  146;  Alderson  v.  Marshall,  7  Mont.  28^,  16 
Pac.  576;  Featherston  v.  Wilson,  123  N.  C.  623,  31  S.  E.  843; 
Anderton  v.  Blais,  28  R.  I.  78,  65  Atl.  602;  Gesas  v.  Oregon  Short 
Line  R.  Co.  33  Utah,  l56,  13  L.R.A.(N.S.)  1074,  93  Pac.  274);' and 
after  the  motion  has  been  argued  (Cushman  v.  Coleman,  92  Ga.  772, 
19  S.  E.  46;  Wingo  v.  Caldwell,  35  S.  C.  609,  14  S.  E.  827)  .and  denied. 
Garber  v.  Giane'lla,  98  Cal.  527,  33  Pac.  458,  reversing  on  rehearing 
—  Cal.  -^,  30  Pac.  841.*  So  the  court  may 'permit  plaintiff  to  intro- 
duce further  testimony  after  defendant's  request  for  a  peremptory  in- 
struction or  directed  verdict  has  been  made  (Ballowe  v.  Hillmaii,  18 
Ky.  L.  Rep.  67.7,  37  S.  W.  950),  and  decided  (Illinois  C.  R.  Co.  v. 
Griffin,  25  C.  C.  A.  413;  53  U.  S.  App.  22,  80  Fed.  278;  Dorr  Cattle 
Co.  V.  Chicago  &  G.  W.  R.  Co.  128  Iowa,  359,  103  N.  W.  103;  Bridger 
V.  Exchange  Bank,  126  Ga.  821,  8  L.R.A.(N.S.)  463,  115  Am.  St.  Rep. 
118,  56  S.  E.  97;  Union  P:'  R.  Co.  v.  Edmondson,  77  Neb.  682,*  110 
N.  W.  650),  after  a  demurrer  tio  the  evidence  (Virginia  R!.  &  Power 
Co.  v.  Goi-such,  121)  Va.  655,  91 '^.  E.  632,  Ann.  Cas.  19lte,  838), 
and  while  defendant's  demurrer  to  the  evidence  is  argued  (Overlander 
V.  Cbnfrey,  38  I^an.  462,  17  Pac.  88)j  and  after  the  demurrer  has  been 
sustained  (Farmers'  <fe  M..  Bank  v.  Bank  of  Glen  Elder,  46  Kan.  376, 
26  Pac.  680)  ;  and  may  reject  cumulative  evidence  offered  by  pfafntifT 
after  he  has  closed  his  ckse  'and  a  verdict  has  been  directed  for  de- 
fendant. Ameriiean  Eagle  Tobacco  Co.  v.  Peirce,  70  Mich.  633,  38  N. 
W.  605. 

'  .  '  ■  * 

Even  where  the  plaintiff  has  rested  and  the  court  has  decided  to  direct  a 
verdict  for  defendant,  the  case  should  be  reopened  if  the  plaintiff  offers 
to  prodXice  competent  evidence  sufficient  to  sustain  his  case.  Pitts- 
burg Plate  Glass  Co.  v.  Koquemore,  —  Tex.  Civ.  Appl  — ,  88  S.  W. 
449. 

« Kansas  City  Southern  R.  Co.  v.  Henrie,  87  Ark.  443,  112  S.  W^.  967; 
>IiUer  V.  Sharp,  49  Cal;  233;  Loewenthal  v.  Coonan,  135  Cal.  381, 
87  Am.  St.  Rep.  115,  67  Pac.  3?4,  1033,  68  Pac.  303;  Plummer  v. 
Struby;Estabrooke  Mercantile  Co.  23  Colo.  190,  47  Pac.  294;  Macon 
v.  Harris,  75  Ga.  761;  Bridger  v.  Exchange  Bank,  126  Ga.  821,  8 
L.R.A.(N.S.)  463,  115  Am.  St.  Rep.  118,  56  S.  E.  97;  Willard  v. 
Petitt,  153  111.  663,  39  N.  E.  991,  affirming  54  111.  App.  257;'  Mc 
Nutt  V.  McNutt^  116  Ind.  545,  2  L.R.A.  372,  19  N".  E.  115;  Hartley 
State  Bank  v.  McCorkell,  91  Iowa,  660,  60  N.  W.  197 ;  Witt  v;  Lati- 
mer, 139  Iowa,  273,  117  N.  W.  680;  Kansas  City  v.  Bradbury,  45 
Kan.  381,  23  Am.  St.  Rep.  731,  25  t>ac.  889;  State  v.  Bussey,  68  Kan. 
679,  50  Pac.  8^1;  Vicksburg  Liquor  &  Tobacco  Co:  V.  Jeffries,  46  La. 
Ann.  621,  12  So.  743;  Roberts  v.  Louisiana'  R.  ft  Nav.  Co.  132  La. 
446,  61  So.  522,  Ann.  Cas.  1914D,  1207,  7  N.  C.  C.  A.  1021;  M6rena 
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V.  Winston,  194  Mass.  378,  80  N.  E.  473;  Minkley  ▼.  Springwells  Twp. 
113  Mich.  347,  71  N.  W.  649;  Nelson  v.  Finseth,  56  Minn.  417,  57  N. 
W.  141;  Gross  v.  Watts,  206  Mo.  373,  121  Am.  St.  Rep.  662,  104  S. 
W.  30;  Sweeney  v.  Hjul,  23  Nev.  409,  48  Pac.  1036,  49  Pac.  169; 
Caldwell  v.  New  Jersey  S.  B.  Co.  47  N.  Y.  282,  affirming  56  Barb. 
425;  Williams  v.  Hayes,  20  N.  Y.  58;  Standard  Supply  k  Equipment 
Co.  V.  Merritt,  48  Misc.  498,  96  N.  Y.  Supp.  181;  Jarvis  v.  New  York 
House  Wrecking  Co.  84  N.  Y.  Supp.  191;  Gregg  v.  Mallett,  111  N.  C. 
74,  15  S.  E.  936;  St.  Louis  &  S.  F.  R.  Co.  v.  Long,  41  Okla.  177,  137 
Pac.  1156,  Ann.  Cas.  1915C,  432;  Davis  v.  Emmons,  32  Or.  389,  61 
Pac.  65^,  citing  Hill's  (Or.)  Anno.  Laws,  §§  196,  830;  Hampson  t. 
Taylor,  16  R.  I.  83,  8  Atl.  331,  23  Atl.  732;  Calkins  v.  Seabury- 
Calkins  Consol.  Min.  Co.  5  S.  D.  299,  68  N.  W.  797;  Bertha  Zinc 
Co.  V.  Martin,  93  Va.  791,  22  S.  E.  869;  Philadelphia  &  T.  R.  Co. 
T.  Stimpson,  14  Pet.  448,  10  L.  ed.  535 ;  Consaul  v.  Cummings, 
30  App.  D.  C.  640;  Gray  v.  Good,  44  Ind.  App.  476,  89  N.  E.  498; 
Bartlett  v.  Illinois  Surety  Co.  142  Iowa,  538,  119  N.  W.  729;  More- 
land  V.  Newberger  Cotton  Co.  94  Miss.  572,  48 'So.  187;  Penn  v. 
Georgia  S.  &  F.  R.  Co.  129  Ga.  856,  60  S.  E.  172;  St.  Louis,  L  M.  & 
S.  R.  Co.  y.  Cassidy  Southwestern  Commis&ion  Co.  48  Tex.  Civ.  App. 
484,  107  S.  W.  628.  Even  if  the  further  testimony  be  the  re-examina- 
tion of  a  witness  who  has  once  been  examined.  People  v.  Rector, 
19  Wend.  569.  The  court  may  in  its  discretion,  decline  to  reoi>en 
the  case.  Gilbert  v.  Gilbert,  22  Ala.  529,  68  Am.  Deq.  268;  Morris- 
sett  V.  Wood,  123  Ala.  384,  82  Am.  St.  Rep.  127,  26  So.  307;  Central 
Nat.  Bank  v.  National  Metropolitan  Bank,  31  App.  D. .  C.  391,  17 
L.R.A.(N.S.)  620;  Kentucky  C.  R.  Co.  v.  Smith,  93  Ky.  449,  18  L.R.A. 
63,  20  S.  W.  392,  11  Am.  Neg.  Cas.  604;  Lefort's  Succession,  139 
La.  51,  71  So.  215,  Ann.  Cas.  1917E,  769;  Denman  v.  Brennamen,  48 
Okla.  566,  L.R.A.1915E,  1047,  149  Pac.  1105. 

The  English  rule  which  is  somewhat  more  strict  than  the  American  still 
allows  that  if  a  party  is  taken  by  surprise  at  the  statements  made  by 
the  other  side,  on  a  point  that  is  relevant  and  which  he  has  had  no 
opportunity  of  meeting,  and  on  which  there  has  been  no  cross-exam- 
ination,, the  court  has  power  to  reopen  the  case,  and  even  a  witness 
already  examined  may  be  recalled.  Rogers  v.  Manley,  42  L.  T.  N.  S. 
685,  citing  Taylor,  Ev.  6th  ed.  H  359,  p.  392. 

•  Lowenstein  v.  Finney,  54  Ark.  124,  15  S.  W.  153;  Hilburn  v.  Hilburn,  106 
Ga.  471,  30  S.  E.  656;  McDonald  v.  Fairbanks,  M.  &  Co.  161  111.  124, 
45  N.  E.  783,  affirming  58  111.  App.  384;  Henry  County  Comrs.  v. 
Slatter,  52  Ind.  171;  McComb  v.  Council  Bluffs  Co.  83  Iowa,  247,  48 
N.  W.  1038,  citing  Iowa  Code,  g  2799 ;  Lake  v.  Weaver,  20  R.  L  46, 
37  AtL  302;  Dobson  v.  Cothran,  34  S.  C.  618,  13  S.  B.  679;  Phoenix 
Ins.  Co.  V.  Swann,  —  Tex.  Civ.  App.  — ,  41  S.  W.  519;  Buchanan  v. 
Cook,  70  Vt.  168,  40  Atl.  102 ;  State  v.  Powell,  40  La.  Ann.  241,  4  So. 
447;  Cincinnati,  N.  0.  &  T.  R.  Co.  y.  Cox,  74  C.  C.  A.  304,  143  Fed. 
110. 
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« Consolidated  Nat.  Bank  t.  Pacific  Coast  S.  S.  Co.  95  Cal.  1,  29  Am.  St. 
Rep.  85,  30  Pac.  96;  McCormick  &  Bros.  v.  Holbrooke  22  Iowa,  487,  92 
Am.  Dec.  400;  Seekel  v.  Norman,  78  Iowa,  264,  43  N.  W.  190;  State 
V.  Martin,  89  Me.  117,  35  Ail.  1023;  Sanford  Mfg.  Co.  v.  Wiggin,  14 
N,  H.  441,  40  Am.  Dec.  398>  Case  v.  Dodge,  18  R.  I.  661,  29  Atl.  785; 
Greene  v.  Rhode  Island  Co.  38  R.  I.  17,  L.R.A.1915F,  6,  94  Atl.  869; 
Sisler  v.  Shaffer,  43  W.  Va.  769,  28  S.  E.  721 ;  Everman  v.  Menomonie, 
81  Wis.  624,  61  N.  W.  1013 ;  Thomas  v.  Chicago,  M.  ft  St.  P.  R.  Co. 
114  Iowa,  169,  86  N.  W.  259;  Harper  v.  Marion  County,  33  T^.  Civ. 
App.  653,  77  S.  W.  1044;  Greer  v.  Bringh^rst,  23  Tex.  Civ.  App.  582, 
56  S.  W.  947.  If  admitted,  the  adverse  party  should  be  allowed  to 
rebut  it.    George  v.  Pilcher,  28  Gratt.  299,  26  Am.  Rep.  350. 

»  Cook  V.  Ottawa  University,  14  Kan.  648 ;  Com.  v.  Ricketson,  5  Met.  412 
{dictum,  sanctioning  course  of  judge  in  allowing  a  witness  to  be  called 
to  testify  on  a  point  as  to  which  the  jury  inquired ) ;  Henlow  ▼.  Leon- 
ard,  7  Johns.  200;  Royston  v.  Illinois  C.  R.  Co.  67  Miss.  376,  7  So. 
320;  Keeveny  v.  Ottman,  26  Ohio  L.  J.  65;  Wilson  v.  Johnson,  51 
Fla.  370,  41  So.  395.  Contra,  Wait  &  Krewson,  59  N.  J.  L.  71,  35  Atl. 
742;  Lueders  v.  Tenino,  49  Wash.  521,  95  Pac.  1089. 

Even  after  verdict  it  is  discretionary  to  admit  further  evidence.  West  v. 
Ela,  42  Kan.  334,  21  Pac.  1043;  Meserve  v.  Folsom,  62  Vt.  50«,  20 
Atl.. 926.    Contra,  Re  Thompson,  9  Mont.  381,  23  Pac.  933. 

6  Philadelphia  &  T.  R.  Co.  v.  Stimpson,  14  Pet  448,  10  L.  ed.  535;  Cen- 
tral Nat.  Bank  t.  National  Metropolitan  Bank,  31  App.  D.  C.  391,  17 
L.RA.(N.S.)  520;  St.  Louis,  A  &  T.  R.  Co.  v.  Fire  Asso.  of  Philadel- 
phia, 55  Ark.  163,  18  S.W.  43;  Smith  v.  State  Ins.  Co.  58  Iowa,  487, 
12  N.  W.  542;  Lefoit's  Succession,  139  La.  51,  71  So.  215,  Ann.  Gas. 
1917E,  769;  Gist  v.  Drakely,  2  GilL  330,  41  Am.  Dec.  426;  Wagar  v. 
Bowley^  104  Mich.  38,  62  N.  W.  293 ;  Stein  ▼.  Roeller,  66  Minn.  283,  68 
N.  W.  1087;  Meacham  v.  Moore,  59  Miss.  561;  Owen  v.  O'Reilly^  20 
Mo.  603;  Meyer  v.  Cullen,  54  N.  Y.  392;  Donman  v.  Brennamen,  48 
Okla.  566,  L.R.A.1915E,  1047,  149  Pac.  1105;  Spencer  v.  Alki  Point 
Transp.  Co.  53  Wash.  77,  132  Am.  St.  Rep.  1058,  101  Pac.  509;  Hecht 
V.  Acme  Coal  Co.  19  Wyo.  18,  34  L.R.A.(N.S.)  773,  113  Pac.  788,  117 
Pad.  132,  Ann.  Cas.  1913E,  258.  But  see  Wright  v.  Reusens,  133  N. 
Y.  298,  31  N.  E.  215 ;  Fort  Worth  &  D.  C.  R.  Co.  v.  Johnson,  5  Tex. 
Civ.  App.  24,  23  S.  W.  827.  Compare  as  to  remedy  1  Graham,  Pr. 
3d  ed.  740.  Contra,  Kelly  v.  E.  F.  Hallack  Lumber  &  Mfg.  Co.  22 
Colo.  221,  43  Pac.  1003;  Sandwich  v.  Dolan,  141  111.  430,  31  N.  E. 
416;  State  v.  Martin,  89.  Me.  117,  35  Atl.  1023;  Ohlendorf  v.  Kanne, 
66  Md.  495,  8  Atl.  351 ;  Case  v.  Dodge,  18  R.  I.  661,  29  Atl.  785. 

estate  V.  Harris,  63  N.  C.  1. 

When  a  case  is  opened  to  admit  particular  evidence  the  court  is  not  obliged 
to  open  the  case  generally  for  the  introduction  of  any  evidence  which 
may  be  offered.  Bridger  v.  Exchange  Bank,  126  Ga.  821,  8  L.RA. 
(N.S.)  463,  115  Am.  St.  Rep.  118,  56  S.  E.  97. 
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8 Mobile  Fire  Dept.  Ins.  Co.  v.  Parsons,  11  N.  Y.  Week.  Dig-  414.    > 

9  Stephens  v.  Fox,  83  N.  Y.  313,  affirming  17  Hun,  435;  Omaha  Real  Instate 
&  T.  Co.  V.  Kragseow,  47  Neb.  592;  66  N.  W.  663. 

3.  Order  as  between  different  items  of  each  party's  evidence  in 
chief. 
a.  In  general, — ^For  the  order  of  proof  in  a  party's  case  in 
chief  no  specific  rules  exist.  While  the  coiirt  may  exercise  its 
discretion  in  the  matter/  as  a  general  rule  it  will  not  interfere 
to  control  a  party  as  to  the  order  in  which  he  shall  introduce  his 
evidence,. -but  will  allow  him  to  prove  the  various  facts  in  his; 
case  in  the  order  which  he  prefers,*  unless  it  is  made  to  appear 
to  die  court  that  some  undue  advantage  will  thereby  be  taken 

of  the  opposite  party .^ 

.  /  ' 

1  See  supra,  §  1.  • 

«3  Wigmore,  Ev.  §§1869,  1871;  Spears  v.  Cross,  7  Port.  {A1A.)  437;  Pal- 
.  mer  v.  McCafferty,  15  Cal.  334;  McCurdy  v.  Terry,  33  Giai  49;  Rogers 
V.  Brent,  10  111.  578,  60  Am.  Dec.  422;  Mix  v.  Osby,  62  lU.  193;  Mc- 
Daneld  v.  Logi,  143  III  487,  32  N.  E.  428;  Throgmorton  v.  Davis,  4 
Blackf.  174;  Hadden  v.  Johnson^  7  Ind.  394;^  Cook  v.  Robinson,  42 
Iowa, '474;  Qottbn  v.  Haskins,  Litt.  Sel.  Cas.  (Ky.)  151^  Doyle  v. 
Estornet,  13  La.  Ann.  318;  Gordon  v.  MiHaudon,  16  La.  Ann.  347; 
Caton  V.  Carter,  9  Gill  &  J.  476;  Wellersburg  &  W.  N.  PL  Road  Co. 
V.  Bruce,  6  Md.  457;  P^gram  v.  Newman;  54  >Mi«s.  612;  Lusl?  v.  Col- 
vin,  8  N;  J.  L.  62;  Johnson  v.  Brown,  26  Tex.  Sapp.  120;  Jenne  v. 
Jofllyn,  41  Vt.  478;  Winkler  v.  Chesapeake  &  0»  Ri  €o.  12  W.  Va.  609. 

8  McDaneld  v.  Logi,  143  HI.  487,  32  N.  E.  423. 

h.  where'  competency  of  evidence  depends  on  proof  of  other 
facts. — If^  however,  the  competency  of  any  matter  as  testimony 
depends  upon  proof  of  certain  facts,  evidence  of  such  facts  must 
be  offered  before  or  with  the  testimony.^ 

But,  if  evidence  apparently  incompetent  only  because  its  rel- 
evancy is  not  apparent,  or  because  it  is  not  the  best  evidence,  is 
offered,  the  court  may  receive  it  conditionally,  if  counsel  gives 
assurance  that  he  will  supply  the  necessary  foimdation  after- 
wards.* 

iSan  Miguel  Consol.  Gold  Min.  Co.  v.  Bowner,  33  Colo.  207;  79  Pac.  1025;' 
Nordyke  v.  Shearon,  12  Ind.  346;   Goings  v.  Chapman,*  18  Ihd.  194; 
Johnson  v.  Brown,  25  Tex.  Supp.  120';   Winkler  v.  Chesapeake'  &  0. 
R.  Co.  12  W.  Va.  699.  *  . 
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•United  States  v.  Flowery,  1  Sprague,  109,  Fed.  Caa.  No.  15,122;  Deery  v. 
Cray,  10  Wall.  263,  19  L.  ed.  887;  First  Unitarian.  Soc.  v.  Faulkner, 
91  U.  S.  415,  23  L.  ed.  283;  Crenshaw  v.  Davenport,  0  Ala.  390,  41 
Am.  Dec.  66;  McCurry  v.  Hooper,  12  Ala,  823,  46  Ahi.  Dec  280; 
Louisville  &  N.  R.  Co.  v.  Hill,  115  Ala.  334,  .22  So.  163;  Crosett  v. 
Whelan,  44  Cal.  200;  Kenpiff  v.  Caulfield,  140  Ciil.  34,  73  Pap.  803; 
Dougherty  v.  Welch,  63  Conn.  558,  5  Atl.  704;  Richbourg  v.  Rose, 
53  Fla.  173,  125  Am.  St.  Rep.  1061,  44  Soi  69,  32  Ann.  Cas.  274; 
Rogers  v.  Brent,  10  111.  573,  50  Am.  Dec.  422 ;  Italian-Swiss  Agri.  Colony 
V.  Pease,  194  III.  98,  62  N.  E.  317;  Haller  v.  Gibson,  30  Ind.  App. 
10,  65  N.  E.  293;  Cramer  v.  Burlington,  42  Iowa,  315;  Dorn  v.  Coop- 
er, 139  Iowa,  742,  117  N.  W.  1,  118  N.  W. '35;  U  Ann.  Cas.  744;  Mar- 
tin V.  Williams,  40  Kan.  153,  19  Pac.  551;  Pasquier's  Succession,  12 
La.  Ann.  758;  Davis  v.  Calvert,  5  Gill  *i  J.  269,  26  Am.  Dec.  282; 
Emerson  v.  Providence  Hat  Mfg.  Co.  12  Mass.  237,  7  Am.  Dec.  06; 
Morse  v.  Woodworth,  155  Mass.  233,  20  N.  E.  525;  Ober  v.  Carson, 
62  Mo.  209;  Root  v.  Kansas  City  Sotrlliern  R.  Co.  195  Mo.  348,  6 
L..R.A.(N.S.)  212,  92  S.  W.  621;  Place  v.  Minster,  65  N.  Y.  89  (con- 
spiracy) ;  McDougald  v.  Coward,  95  N.  C.  368;  Greenleaf  v.  Bartlett, 
146  N.  C.  495,  14  L.R.A.(N.S.)  660,  60  S.  E.  419;  Dielil  v.  Eniig, 
66  Pa.  429;  Deitz  v.  Providence  Washington  Ins.  Co.  33  W.  Va.  526, 
11  S.  E,  50. 

Bat  the  practice  is  not  to  be  commended  (Buist  v.  Guice,  96  Ala.  ^55,  11 
So.  280;  Fuller  v.  Knights  of  Pythias,  129  N.  C.  318,  85  Am.  St..  Rep. 
'  744,  40  S.  E.  65;  Central  Pennsylvania  Teleph.  &  S.  Co.  v.  Thompson, 
112  Pa.  118,  3  Atl.  439;  Gould  v.  Dwellinghouse  Ins.  Co.  134  Pa.  670, 
19  Atl.  793,  and  is  a  matter  of  favor,  not  of  right.  Woollen  v.  Wire, 
110  Ind.  251,  11  N.  E.  236. 

In  some  instances  such  evidence  has  been  so  admitted  where  no  promise  to 
connect  seems  to  have  been  made.  Foley  v.  Tipton  Hotel  Asso.  102 
Iowa,  272,  71  N.  W.  236;  Brady  v.  Finn,  162  Mass.  260,  38  N.  E.  506; 
McDermott  v.  Juddy,  67  Mo.  App.  647 ;  Starr  v.  Gregory  Consol.  Min. 
Co.  6  Mont.  485,  13  Pac.  195;  Merchants*  Exchange  Nat.  Bank  v. 
Wallach,  20  Misc.  309,  45  N.  Y.  Supp.  885;  Shahan  v.  Swan,  48  Ohio 
St.  25,  26  N.  E.  222;  Chamber lin  v.  Fuller,  59  Vt.  247,  9  Atl.  832. 
But  see  as  to  the  necessity  of  a  promise,  Cheatham  v.  Wilber,  1  Dak. 
335,  46  N.  W.  680;  Ward  v.  Montgomery,  57  Ind.  278;  Baker  v.  Swan, 
32  Md.  365;  Pier  v.  Heinrichoffen,  52  Mo.  333;  Cass  v.  New  York  & 
N.  H.  R.  Co.  1  E.  D.  Smith,  622. 

If  the  evidence  does  not  prove  relevant  the  judge's  instructions  may,  per- 
haps, not  cure  the  error;  but  the  error,  if  any,  in  admitting  irrelevant 
evidence,  is  cured  by  the  subsequent  introduction  of  testimony  render- 
ing it  relevant.  Bell  v.  Chambers,  38  Ala.  660;  McCoy  v.  Watson,  51 
Ala.  466;  Barkly  v.  Copeland,  74  Cal.  1,  15  Pac.  307;  Roux  v.  Blodgett 
&  D.  Lumber  Co.  94  Mich.  607,  54  N.  W.  492;  Lyons  v.  Davis,  30  N. 
J.  L.  301. 


188  CIVIL    TTtlAT.    BBIE(F. 

Where  evidence  is  admitted  conditionally,  defects  to  be  supplied,  and  the 
condition  is  not  available,  the  evidence  so  admitted  cannot  be  avail- 
able for  any  purpose.  Manufacturers'  Commercial  Co.  v.  Rochester  R. 
Co.  123  N.  Y.  Supp.  1128. 

In  Wellersburg  &  W.  N.  PL  Road  Co.  v.  Bruce,  6  Md.  457,  it  was  held 
that  the  court  is  not  justified  in  excluding  evidence  prima  facie  rele- 
vant and  material,  until  assurances  are  given  that  other  evidence  will 
be  given  which  the  court  may  think  necessary  to  enable  the  party  ta 
recover. 

Where  an  instrument  is  lost  and  secondary  evidence  of  its 
contents  is  sought  to  be  introduced,  there  is  some  difference  of 
opinion  as  to  the  order  in  which  these  proofs  shall  be  received.^ 
The  natural  order  of  proof  in  such  cases  is:  (1)  To  prove  the 
existence  of  the  original;  ,(2)  its  execution;  (3)  its  loss;  (4) 
its  contents.*  But  in  many  instances  it  would  be  impossible  to 
observe  this  order,  and,  as  in  all  other  questions  as  to  order  of 
proof,  the  court  may  exercise  its  discretion.* 

1  Groff  V.  Ramsey,  19  Minn.  44,  Gil.  24 ;  Bateman  v.  Bateman,  21  Tex.  432. 

2  Allen  V.  Parish,  3  Ohio,  107;  State  v.  McCoy,  29  S.  C.  L.  (2  Speers)  711. 

3  Groff  v.  Ramsey,  19  Minn.  44,  Gil.  24,  holding  that  cpntents  of  lost  in- 

strument may  first  be  proved  where  it  is  more  convenient  to  do  so 
and  assurance  is  given  that  other  proof  will  be  put  in  later. 

And  the  fact  that  evidence  of  the  loss  of  an  original  patent  was  not  given 
until  after  a  copy  of  the  patent  was  introduced  in  evidence  was  held 
immaterial  in  Stephenson  v.  Doe,  8  Blackf.  508,  46  Am.  Dec.  489. 

So  proof  of  loss  was  permitted  before  proof  of  existence  or  execution,  in 
Fitch  V.  Bogue,  19  Conn.  285;  and  Bateman  v.  Bateman,  21  Tex.  432. 

And  in  Stowe  v.  Querner,  L.  R.  5  £xch.  155,  39  L.  J.  Exch.  N.  S.  60,  22 
L.  T.  N.  S.  29,  18  Week.  Rep.  476,  it  was  held  that  where  the  execu- 
tion of  the  instrument  is  itself  the  main  issue,  proof  of  contents  may 
be  first  received. 


VIII.— EXAMINATION  OF  "WITNESSES. 

1.  Examination  to  test  competency. 

2.  Oath  or  affirmation. 

3.  Control  of  court  over  examination. 

a.  In  general. 

b.  Over  extent  of  examination. 

4.  Examination  by  the  court. 

5.  Exclusion  of  witnesses. 

6.  Limiting  number  of  witnesses. 

7.  Privilege  of  witness. 

a.  In  general. 

b.  Privilege  personal  to  witness;  waiver. 

c.  Instructing  witness  as  to  privilege. 

d.  When  protected  from  effect  of  disclosure. 

e.  Conclusiveness  of  witness's  statement  that  answer  will  tend  to 

criminate  him. 

8.  Expert's  refusal  to  testify  unless  specially  compensated. 

9.  Questions  generally. 

a.  In  general. 

b.  Assuming  facts  not  proved. 

c.  Calling  for  expert  opinions. 

10.  Hypothetical  questions. 

a.  In  general. 

b.  Based  on  opinion  of  other  expert. 

c.  Length  of  question. 

11.  Leading  questions. 

a.  In  general. 

b.  To  one's  own  witness. 

c.  On  cross-examination. 

12.  Answers. 

13.  Use  of  scientific  books  on  examination. 
U.  Use  of  memoranda  to  refresh  recollection. 

a.  In  general. 

b.  Right,  for  purpose  of  cross-examination,  to  inspect  paper  used  by 

witness  to  refresh  memory. 

15.  Direct  examination;  adverse  party. 

16.  Right  to  cross-examination  and  the  extent  thereof. 

a.  In  general;  interruption  by  sickness  or  death. 

b.  Refusal  to  allow  cross-examination  as  ground  for  reversal  or  new 

trial. 

c.  How  far  limited  to  direct. 

d.  Witnesses  to  opinions  or  values. 

189 
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e.  Witnesses  to  character  or  reputation. 

f.  To  discredit  witness. 

17.  Redirect  examination. 

18.  RecroAs^examinatiOR. 

19.  Interpreters;  deaf  and  dumb  witnesses. 

1.  Examination  to  test  competency. 

Under  the  old  practice  objections  to  the  competency  of  a  wit- 
ness could  only  be  taken  by  either  examining  him  on  his  voir 
dire^  or  by  calling  other  witnesses  to  establish  the  fact  on  which 
the  objection  rested."  A  resort  to  one  method  precluded  the  use 
of  the  other.'  The  strictness  of  this  rule  has  been  somewhat  re- 
laxed, so  that,  while  the  objection  should,  if  known,  be  made  be- 
fore the  witness  has  testified  in  chief,  a  party  may  permit  the 
witness  to  be  sworn  in  chief,  and  raise  the  objection  to  his  com- 
petency at  any  time  during  his  examination,*  subject  to  the 
qualification  that  such  objection  be  made  as  soon  as  the  incompe- 
tency is  discovered.*^ 

Before  a  witness  can  be  permitted  to  give  his  opinion  as  an 
expert,  his  competency  must  be  established  by  a  preliminary 
examination,*  and  the  court  may,  in  its  discretion,  allow  a  pre- 
liminary cross-examination  with  respect  to  his  qualifications  be- 
fore permitting  him  to  testify.'' 

^The  ^ight  of  the  party  against  whom  a  witness  has  been  called  to  have 
the  witness  sworn  on  his  voir  dire  and  examined  touching  his  com- 
petency before  he  is  sworn  in  chief,  when  insisted  upon,  cannot  be 
denied.  Seeley  v.  Engell,  13  N.  Y.  542,  reversing  17  Barb.  530.  But 
a  request  that  a  witness  be  sworn  and  examined  touching  his  com- 
petency after  he  has  been  sworn  in  chief  and  his  interrogation  as  a 
witness  actually  commenced  is  properly  refused,  wl^ere  the  right  is  ac- 
corded to  assail  his  credibility  on  cross-examination.  State  v,  Downes, 
50  La.  Ann.  694,  23  So.  456.  The  right  to  swear  a  witness  on  his  voir 
dire  belongs  exclusively  to  the  party  objecting  to  his  competency. 
Foley  V.  Mason,  6  Md.  37;  Wright  v.  Mathews,  2  Blackf.  187.  But  the 
party  offering  the  witness  may  cross-rexamine  him  for  the  purpose  of 
removing  the  disqualification.  Tkrleton  v.  Johnson,  25  Ala.  300,  60 
Am.  Dec.  515;  Beach  v,  Covillaud,  2  Cal.  237;  WeigePs  Succession,  18 
T-. -La.  Ann.  49;  Fifteld  v.  Smith,  21  Me.  383.  A  witness  may  be  exam- 
ined on  his  voir  dire  with  reference  to  the  contents  of  writings  not 
produced,  notwithstanding  an  objection  that  parol  evidence  of  their 
contents  is  inadmissible.  Herndon  v.  Givens,  16  Ala.  26l;  Babcock 
V.  Smith,  31  111.  57;   Fifield  v.  Smith,  21  Me.  383. 


VIII. EXAMINATION    OF    WITNESSES.  191 

>  Where  the  incompetency  of  a  witness  is  established  aliunde^  and  not  by 
his  own  testimony,  he  cannot  be  examined  'himself  to  remove  the 
objection.  Dent  v,  Portwood,  17  Ala.  24i5;  Hiscbx  v.  Hendree,  27  Ala. 
216;  Diversy  V.  Will,  28  111.  218;  Robinson  v.  Turner,  3  G.  Greene,  540. 

3  Bridge  v.  Wellington,  a  Mass.  219;  Walker  v.  Collier,  37  111  362;  Stuart 
y,  Lake,  33  Me.  87;  Dora  v.  Osgood,  2  Tyler  (Vt.)  28;  Mifflin  v.  Bing- 
ham^ 1  Dall.  273,  1  L.  ed.  133;  Chance  v.  Hine,  6  Conn.  231.  Other- 
wise when  tl^e  in<|ulry  of  interest  arises  ^t  difTerent  times  and  on 
distinct  grounds.     Stebbins  v.  Sackett,  5  Conn.  258. 

But  in  Hooker  v.  Johnson,  6  Fla.  730,  the  fact  that  a  witness  answered  on 
his  examination  voir  dire  that  he  had  no  interest  was  held  not  to 
prevent  further  inquiry.  So,  after  an  unsuccessful  attempt  to  eX' 
elude  a  witness  on  his  voir  dire,  his  testimony  in  chief  may  be  stricK.- 
en  out  of  the  ca$e  upon  subsequent  discovery  of  his  incompetency.  Le 
Barron  v.  Redman,  30  Me.  536.  And  overruling  a  preliminary  objec- 
tion to  the  competency  of  a  witness  will  not  prevent  his  testimony 
from  being  struck  out  on  objection  when  his  incompetency  subsequent- 
ly appears.  Tleely  v.  Barnes,  4  Denio,  73,  dictum;  Schiilinger  v.  Mc^ 
Oann,  6  Me.  364. 

♦  Fisher  v.  Willard,  13  Mass.  379;  Shurtleflf  v.  Willard,  19  Pick.  202; 
Carter  v.  Graves,  7  How.  (Miss.)  9;  Hill  v.  Postley,  90  Va.  200,  17 
S.  E.  946. 

» Hudson  V.  Crow,  26  Ala.  515;  Brooks  V.  Crosby,  22  Cal.  42;  State  v.  Crab, 
121  Mo.  554,  26  S.  W.  548;  Lewis  v.  Morse,  20  Conn.  211;  Kingsbury 
V.  Buchanan,  11  Iowa,  387;  Groshon  v.  Thomas,  20  Md.  234;  Donelson 
V.  Taylor,  8  Pick.  389 ;  Heely  v.  Barnes,  4  Denio,  73 ;  Patterson  v.  Wal; 
lace,  44  Pa.  88 ;  Inglebright  v.  Hammond,  19  Ohi«,  337,  53  Am.  bee. 
430;  Herd  V.  Colbert,  28  Gratt;  49.  In  Georgia  a  Code  provision  ex- 
pressly requires .  an  objection  to  competency,  if .  known, .  to  be  made 
before  examination.  Brunswick  &  W.  R.  Co,  v.  Clem,  80  Ga.  534, 
7  S.  E.  84. 

The  rule  is  the  same  where  the  testimony  of  a  witness  is  taken  by  depo- 
sition. Hudson  V.  Crow,  26  Ala.  515;  United  States  v.  One  Case  of 
Hair  Pencils,  1  Paine,'  400,  Fed.  Cas.  No.  15,924.  *  Contra,  Talbot  v. 
'  Clark,  8  Pick.  61;-Angell  v.  Rosenbury,  12  Mich.  241  (by  statute). 
But  is  not  applicable  where  the  examination  of  the  witness  commences 

J.  uader  .a^res^lttion  gl.the  right  to  object.  Andre  v.  Bodman,  13  Md. 
241,  71  A91.  Dec,  628. 

8  Polk  V.  State,  '36  Ark.  117;  Fairbank  v.  Hughson,  58  Cal.  314;  Tyler  v. 
Todd,  36  Conn. '218;  SandWich  Mfg.  Co.  v.  Nicholson,  32  Kan.  666,  5 
Pac.  164  (  Lincoln  V.  Birre,  5  Cnsh.  590;  State  v.  Secrcst,  80  N,  C. 
460;  Kodnryi  State*  36  Ohio  St.  195;  Delaware  &.  C.  Steam  Towboat 
Co.  v.  Starrp,..69  Pa.  36;  Buffum  v.  Neifi^  York  &  B.  R.  Co.  4  R.  I.  221; 
Carpenter  v.  Corinth,  58  Vt.  214,  2  Atl.  170. 

The  court  may  itself  question  the  witness.  Keith  v.  Wells,  14  Colo.  321,  23 
Pac.  691.    Aiid  other  witnesses  may  be  called  to  testify  with  respect 
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to  his  competency  (Mendum  y.  Com.  6  Kand.  (Va.)  704;  State  ▼. 
Maynes,  61  Iowa,  119,  15  N.  W.  864;  Martin  v.  Courtney,  75  Minn. 
255,  77  N.  W.  813),  but  not  after  the  witness  has  been  permitted 
to  testify  as  an  expert.  Tullis  v.  Kidd,  12  Ala.  648;  Washington  v. 
Cole,  6  Ala.  212;  Brabo  v.  Martin,  5  La.  275.  Contra,  Thompson 
V.  Ish,  99  Mo.  160,  12  S.  W.  510;  Mason  v.  Phelps,  48  Mich.  126,  11 
N.  W.  413,  837.  One  expert  may  testify*  to  the  skill  of  another  who 
has  already  testified,  where  his  knowledge  of  such  skill  is  derived 
from  personal  observation.    Laros  v.  Com.  84  Pa.  200. 

A  witness  cannot  be  asked  whether  he  has  sufficient  skill  or  experience  to 
give  an  opinion,  but  should  be  required  to  state  the  factb,  from  which 
the  coutt  may  determine  his  competency.  McCutchen  v.  liOggina,  100 
Ala.  457,  19  So.  810;  Eggart  v.  State,  40  Fla.  627,  25  So.  144. 

TSarle  v.  Arnold,  7  R.  I.  582;  Fort  Wayne  v.  Coombs,  107  Ind.  76,  7  N.  E. 
743;  Finch  v.  Chicago,  M.  &  St.  P.  R.  Co.  46  Minn.  250,,  48  N.  W. 
915;  Davis  v.  Pennsylvania  R.  Co.  216  Pa.  St.  581,  64  Atl.  774,  7  Ann. 
Cas.  581;  Re  Gorkow,  20  Wash.  563,  56  Pac.  385. 

Tlie  refusal  of  such  preliminary  cross-examination  was  held  error  in  First 
Nat.  Bank  v.  Wirebach,  12  W.  N.  C.  150;  but  though  held  to  be  a 
right  in  Woodworth  v.  Brooklyn  Elev.  R.  Co.  22  App.  Div.  501,  48 
N.  Y.  Supp.  80,  its  denial  is  not  error  where  the  party  entitled  to 
it  has  not  been  prejudiced  thereby. 

Cross-examination  of  an  expert  bearing  upon  his  credibility  as  a  witness, 
and  not  his  competency  as  an  expert,  need  not  be  allowed  before  per- 
mitting him  to  testify.    Smyth  v.  Caswell,  67  Tex.  567,  4  S.  W.  848. 

2.  Oath  or  affirmation. 

Without  express  or  implied  consent/  no  evidence  can  be  per- 
mitted to  go  to  the  jury  unless  under  the  sanction  of  an  oath, 
and  it  is  the  duty  of  counsel  offering  a  witness  to  see  that  he  is 
sworn.*  A  witness  who  is  competent  in  chief  must  be  sworn 
generally,  although  his  examination  be  confined  to  a  particular 
or  incidental  fact.'  One  oath  is  sufficient,  although  the  witness 
be  examined  on  different  days  and  the  matters  in  issue  be  varied 
during  the  trial.* 

In  some  jurisdictions  an  oath  administered  with  the  uplifted 
hand  is  substituted  for  the  usual  practice  of  laying  the  hand  up- 
on and  kissing  the  Gospels.^  A  variation  from  the  strict  statu- 
tory procedure  is  not  fatal  where  no  objection  is  made  at  the 
time;^  and  the  fact  that  the  oath  is  more  oomprehensive  than  the 
statute  is  no  objection  to  its  validity.''  The  common  law  and 
the  statutes  of  some  states  recognize  any  mode  of  swearing  a 
witness  which  he  holds  to  be  binding  on  his  conscience^  and 
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which  is  sanctified  by  the  usage  of  his  country  or  the  sect  to 
which  he  belongs ;'  and  witnesses  who  have  conscientious  scru- 
ples against  taking  an  oath  are  generally  permitted  to  affirm.® 

1  Acquiescence  in  the  omission  to  swear  a  witness  will  be  inferred  from  a 
failure  to  object  upon  discovery  of  the  neglect.  Slauter  v.  Whitelock, 
12  Ind.  338;  Trammell  y.  Mount,  68  Tex.  210,  4  S.  W.  377.  An  ob- 
jection is  too  late  when  first  taken  after  verdict  or  judgment  (Gady  v. 
Norton,  14  Pick.  236;  Nesbitt  v.  Dallam,  7  Gill  &  J.  494,  28  Am.^Dec. 
236;  Goldsmith  v.  State,  32  Tex.  Grim.  Rep.  112,  22  S.  W.  405),  but 
not  where  the  witness  supposed  he  had  been  sworn  until  after  the 
testimony  closed,  and  the  parties  and  counsel  remained  unacquainted 
with  the  omission  until  after  verdict.  Hawks  V.  Baker,  6  Me.  72,  19 
Am.  Dec.  191. 

'Hawks  v.  Baker,  6  Me.  72,  19  Am.  Dec.  191. 

That  a  witness  was  not  9worn  before  his  examination  commenced  is  im- 
nuiteriai  where  he  was  subsequently  sworn,  his  testimony  repeated,  and 
no  portion  o|  it  taken  prior  to  the  administration  of  the  oath  was 
admitted  in  evidenced  Gom..  v.  Keck,  148  Pa.  639,  24  Atl.  161. 

As  to  the  necessity  of  swearing  children  before  permitting  them  to  testify 
and  the  duty  of  the  court  to  'instruct  a  child  who,  on  bei|ig  called  to 
testify,  proves  to  be  ignorant  of  the  nature  and  obligation  of  an  oaUi, 
see  note  to  State  v.  Michael,  19  L.R.A.  605. 

'Jackson  ex  dem.  Lowell  v.  Parkhurst,  4  Wend.  369.  • 

*  BuUdck  V.  Koon,  9  Cow.  30.  * 

»Do8S  V.  Birks,  11  Humph.  431;  Jackson  v.  State,  1  Ind.  184. 

Even  where  the  usual  method  of  administering  the  oath  requires  the  wit- 
ness to  kiss  the  Bible,  she  may  be  sworn  by  merely  laying  her  hand 
upon  this  book  where  she  says  t^at  she  had  never  kissed  it  and  had 
been  told  it  was  not  necessary.  Pullen  v«  PuUen^  41  N.  J.  £q.  136,  5 
Atl.  658. 

N.  Y.  Giv.  Prac.  Act  1920,   §361. 

•People  V.  Gook,  8  .N.  Y.  67,  59  Am.  Dec.  451  (using  hymn  book  by  mis- 
take). 

An  oath  administered  with  the  uplifted  hand  without  objection  is  valid 
although  the  witness  does  not  declare  as  required  by  statute  that  he 
has  conscientious  scruples  against  being  sworn  on  the  Gospels.  Mc- 
Kinney  v.  People,  7  111.  540,  43  Am.  Dec.  65. 

7  Ballance  v.  Underbill,  4  111.  453. 

•Central  Military  Tract  R.  Co.  v.  Rockafellow,  17  111.  541.  For  instances, 
see  Fryatt  v.  Lindo,  3  Edw.  Ch.  239,  note;  Rex  v.  Morgan,  1  Leach  C. 
L.  54  (swearing  a  Mahometan  upon  the  K^oran) ;  Mildrone*s  Case,  1 
Leach  C.  L.  412;  3  Revised  Rep.  708;  Walker's  Case,  1  Leach,  C.  L. 
498,  3  Revised  Rep.  717  ( swearing  a  Sootch  covenanter  without  kissing 
Abbott,  Giv.  Jur.  T.— 13. 


194  CIYIXi    TBIAX#  BBISV. 


I ' 


the  B5ok);  Edmonds  v.  Rowe,  Kyan  Aj.M-  7^7  (swearing  a  CbrUtian 
.  on  the  Old  Testament) ;  Omychund  v.  Barker,  1  Atk.  21,  26  Eng.  Re- 
print, 15,  Willes,  638,  125  Eng.  Reprint,  1310,  11  Eng.  Rul.  (Alb.  126 
(swearing  a  Gentoo  by  touching  the  foot  of  a  Brahmin).  In  Rftg.  v. 
Entreman,  Car,  &  M.  248,  a  Chinese  witness  was  sworn  by  kneeling 
dowp  ancl  breaking  a  saucer,  the  oatli  being  administered*  through  an 
interpreter  in  these  words:  "You  shall  tell  the  truth,  the  wTiole  truth; 
the  saucer  is  cracked,  and  if  you  do  not  tell  the  truth  your  "soul  will 
be  cracked  lilfe  the  saucer." 

A  witness  ypho  believes  in  a  religion  other  than  the  Christian  may  take  the 
usual  oath  where  no  objection  is  made  and  he  testifies  that  he  con- 
siders the . path .  binding  (Territory  y.  Nichols,  3  N,  M.  103,  2  Pac. 
78)^.  and  an  objection  to  such .  pi^oc^eding  is ,  too  late  when  fifst  made 
after  verdict  Sells  v.  Hoare,  7  J.  B.  Moore,  36,  3  Brod-,&  B.  232, 
129  Eng.  Reprint,  1272,  , But  he  cannot  take. the  usual  oath  against 
objection  where  he  does  not  deny  that  he  still  retains  the  religion  of 
his  country  nor  state  that  he  regards  the  form  of  oath  tsOcen  fts.bind- 
•  ing.  State  v.'  Chyo  Chiagk,  92  Mo.  3d5,  4  S.  W.  704.  Where  an  oath 
las  been  administered  to  a  Chinese  witnes^  accotdin^'  to  the  custom 
and  r'eligi'on'of  his  country  it  is  not  errot  to  stibsequehtly  Adininister 
to  him  ah  oath  in  the  statutory- fornt;'  8tate  v.  Gin  Pon,  ^3)6  Wash. 
426,  47  Pac.  9ei.  '  • 

A  witness  who  without  objection  takes  the  oath  in  the  Usual  icftttHSaxy  be 
afterwards  asked  whether  he  tonsiders  the  oath  he'Has  takeh  binding 
upon  his  conscience;  but  if 'he  answers!  in  the >  affirmative  he  eanhot 
then  be  further  asked  whether  he  considers ,  any  •other,  form,  of  oath 
more  binding.  Queen's  Caae,  2  Brqd.  &,  B.  2,94,  :^29  Eng^  .^print^  976, 
22  Revised  Rep.  662,  11  Eng.  Rul.  Cas.  183. 

JS[,y.  Civ,  Prac.-^ct .11920,  §364.  ,         .        ..    :,!;';        .     , 

^Atebeson  v.  Everitt,  Cowp.  pt*  1»  p,  399,  98  E^g..Beprinlb,  1146.    ;. 

Under  a  statute  peribittiing  'witnesses  who -haVe  conscientious  •  Mvuples 
against  taking  an  oath,  to  affirm,  it  was  held  in  Williamson  v.  CiLrroll, 
16  N.  J.  L.  217,  that  a  witness  who;  has  no  objegtion  to  being  aworo 

.,  ^  cannot  be  allowed  to  afl[\rpi.  ^i^d  in  JJnited  states  ^v.  Cqo)idge,  2  GMl' 
364,  Fed.  Cas.  No.  14,858,  one  not  a  Quaker,  who  stated  that  he  had 
conscientious  scruples  ^j^ainst  taking  an  oath, .was  not  permitted  to 
affirm. 

N.  Y.  Civ.  Praa  Act  1920^  I  36^    . 


8.  Control  of  court  over  examination:  ^      .-^H  • 

at  In  general. — The  trial  court,  Iiit'he  exercise '61  its  coiitrc^ 
^over  the  examination  of  witnesses,*  may  permit  testimony' to  be 
giv^nin  narr;^tive  forn>,*  or  nmy  require  thei  iinYe&tiga,tion  to 
proceed  by  questions  and'  aaswers.?  f     .\ 


r     <  .         » 


▼m.— BZikunr  Atioir '  of  iwitnesses.  •  W5 

"  Th"6t«HJ'^"ti«^^btiM  t>f9ttei'a'A*Me'sVtfoM  hmim  iiisin- 
iiati^ii^,aiyl  attacks  o:^  cqiinsel,*  ^d  stipuld  se<^  |;J^at;Unnec^sarily 
indecent  questions  be  not  asked,*  a^4  tl^^tvSQ^pieyjijadjiiigeftee  be 

prappcJo^^ee.tliatftbe/witiii^aia  given,  a  faiifpopportunity-to  an- 
^wer  ihequestion'B  asked' himy^kndl  in  so  doing 't^'fidake^aiiy  ap- 
prbt)ri^^^  fexpTdifllitito  df  H§  teStiilibtoy;''aiid'''rir^y  fet6p  HiS'bxami- 
ndtici  ^OT  k'\ime'wT(j^eve\^t.^e^^  ratl^^f  lo' confuse 

the  witness  than  to  elicit  the  trutli.*^    /.        .    ' 

4.  he^  trial  court  may  permit  the  exammation  of  a  witness  com- 
menced  by  one  counsel  to  be  continued  by  another,  inicjtwithstand- 

be.Q$ill6(iMfypm  tjii^, stand  dwri»g.Ji^i6,,«x;wnination.f(>ri/C0infiulta- 
tion  with  his  counsel,"  and  mayrequite'fcoiinscl  todisclose  what 
thejdspe^^ito  prc^eHbyci  witness  ibefoire^p^mittilig*  him  to  te^ti«- 

The  trial  court  has  power  tt)/cail  anwikneds'iinfttrtheranci^'cif 
}tatiee]^ain«t  tiie/^iil^ofeithov  paptjr.^'i'  ^  •     "     •        '  >i  -' 

^r^^lMe  hkknmt  of  ei^am^ing  a  tHtfl^Sb  ^s'tentlt-fely  Wlfhii-  thie  dfectfetion  of 
the  court  before  whom  the  witness  is  produced,*  and  that  dibefetion 

.:  •  ;  most  he.  gpvemed.  in  a  tgiteai  imeasurd  ^  IbukriOwdedge  tiVfthe  che^rabt^r 
of  the  witness  and  by  his  d^i^ea^qr  -i^iifriDg  his  ^  ezami^^J^ifin."  Bro^Ci 
▼.  Bnrrus,  8  Mo.  26. 

•  Northerner.  R.  CJo.  r.  Charleas,  2  C.  C,  A.  380,  7  U.  S.  App.  369,  61  Fed. 
-'    'Sel^^'^iil;  i^fi^nM  i6  thermit  a^^itn^ss* to  te^ifvln  nkrVitive  form 


pfermit  a '^itn^fis  *  to  te^ify 
>   ^isHot^iieyi^i^Abl^ili'^he  Absetic^  df  ail  «lhit^ '5f  diseretu»to:<  Ptit^phtey 
.>.  .T,^iatfey:8!i'Neb-.ea#ji23.1f*R.A.(iN>&):  3*023,  ilSia '  N*  ^ W;  1  ikfti u)8.  Ann. 

'•     ifi^'f?*^^  "'..'?.■  1..:/  •   I' 1.    I -.•'•! ' »     't;ni    ! Mil,  ^ J.  .•[.,..•   I- »•'■'       '»    ■■ 
•  aark  V.  Field,  42  Mich.  342,  4  N.  W.  19.  ....  ..,..!    ..    . 

But  an  attorney  trying  his  own  case  cannot  be  required,  as  a  condition  of 

.t7&^8^i^y4%ii?*  hi^opwp/ behalf,,  tp-give  .fiis  4»sti^apy  by  tjuestion.  .wd 

V    ^n8\«er.,^  $}ire8her,,;r.'Stpn4j»gtontg«r.  .:^q.|ik,  ,Qfi|  Qqnnt_^S^01^,3^  38. 

It  .Counsel  >objeeln#>(  the  narvaAlon  ^Itestimofiy'by.^  witBets,Jhfe  has  the 
:: /right  to  iiieist  tbat^he  t^stifnotty  i^^vgivicbi '>*jl  qiieetiEiiUB  and.«anM^ers. 
-AltkJwfe.Y.  HQBOTwi«z,:illl  .A]Ap;Di*;i42a/a7:  N;»Y<  Supp,  716. 

frStitfe  t.  Taylor/llS  Mo.  ISS,' 24  8.  W.  -449-  Gliiig  v.^  Guiin, -90  Mich. 
'    I85;  51^  Nl"^.'193;    People  v.  D^rrfint,  116   Gal'.   Vt9,^4»  Pac.  75; 
.      ■  Heffbriian  W0'N^6iil,'l  KeR   (Unofiy '363,  9^  N.^W.  244.     ' 

It  is  alike  thie  duty'of  the  court' to  protect 'a  witness* unduly  dealt  by,  and 

•W  ribstAin '  frtom  *  irit^fereiice  Whei^  ftfi  exhmfnaUori  ^  is  pi'operly  con- 

■'■   d^tedL    CttilniyJ^.'Stktcf,  f9'  Ala.  14:    Xnd'it'i&'the  ditty  6f  the  court 
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to  exercise  eucb  restraining  authority  over  counsel  when  interrogstiiig 
witnesses  to  test  their  truthfulness  that  unseemly  scenes  between  them 
and  counsel  will  be  avoided.  Baldwin  v.  St.  Louis,  K.  &  N.  W.  R.  Go. 
76  Iowa,  297,  39  N.  W.  507. 

ft  Vulgar  words  should  never  be  required  of  a  witness  when  the  truth  can  be 
conveyed  with  equal  clearness  and  accuracy  in  becoming  language. 
State  V.  Laxton^  78  N.  C.  564.  The  court  should  not  permit  a  young 
child  to  be  asked  indecent  questions,  but  if  a  competent  witness  there 
is  no  impropriety  in  asking  him  as  to  the  social  intimacy  of  parties. 
People  V.  White,  63  Mich.  637,  19  N.  W.  174. 

«  State  V.  Laxton,  78  N.  C.  664. 

7  Smalls  v.  State,  102  Ga.  31,  20  S.  £.  153;  Giffen  v.  Lewiston,  6  Idaho, 
231,  65  Pac.  546. 

llie  court  may  properly  interpose  to  prevent  the  unreasonable  interruption 
of  a  witness  by  counsel,  and  permit  her  to  complete  an  unfinished  sen* 
tence.  State  v.  Scott,  80  N.  C.  366. 

s  Weldon  v.  Third  Ave.  R.  Co.  3  App.  Div.  370,  38  N.  Y.  Supp.  206. 

B  Malone  v.  Gates,  87  Mich.  332,  49  N.  W.  638. 

19  Huston  y.  Regn,  184  Pa.  419,  39  Atl.  208. 

A  party  may,  in  the  court's  discretion,  be  called  by  his  counsel  from  the 
witness  stand  during  cross-examination,  and  be  immediately  recalled 
after  a  consultation  with  euch  counsel.  Schloss  v.  Estey,  114  Mieh. 
429,  72  N.  W.  264. 

"People  V.  White,  14  Wend.  Ill;  Contra,  Force  v.  Smith,  1  Dans,  151. 

»  Roth  V.  Moeller,  —  Cal.  — ,  197  Pac.  62. 

6.  Over  extent  of  examinaiion, — The  court  may  refuse  to  al- 
low questions  to  be  repeated  which  have  been  fully  answered,* 
or  to  peiinit  further  examination  upon  matters  whidi  have  al- 
ready been  covered,*  and  may  arrest  an  examination  which  is 
needlessly  protracted.' 

iQutsch  V.  Mcllhargey,  69  Mich.  377,  37  N.  W.  303;  Hughes  r.  Ward, 
38  Kan.  462,  16  Pac.  810;  Waterbury  v.  Chicago,  M.  &  St.  P.  R. 
Co.  104  Iowa,  32,  73  N.  W.  341;  Aurora  v.  Hillman,  90  lU.  61; 
Buck  V.  Maddock,  167  111.  219,  47  N.  E.  208,  affirming  67  111.  App. 
466;  Brown  v.  State,  72  Md.  468,  20  Atl.  140;  Tucker  v.  Buffalo  Cotton 
MiUs,  76  S.  C.  539,  121  Am.  St.  Rep.  957,  57  S.  £.  626;  Plew  y.  SUte, 
—  Tex.  Crim.  Rep.  — ,  35  S.  W.  366;  White  v.  McLean,  47  How.  Pr. 
193 ;  Middlesex  Bkg.  Co.  v.  Smith,  27  C.  C.  A.  485,  52  U.  S.  App.  406, 
83  Fed.  133;  Gilliam  v.  Davis,  14  Wash.  183,  44  Pac.  152. 

tPigg  V.  State,  145  Ind.  560,  43  K.  S.  309;  Gulf,  C.  &  S.  F.  R.  Co.  t. 
Pool,  70  Tex.  713,  8  S.  W.  535;  Joslin  v.  Grand  Rapids  Ice  &  Coal 
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Go.  53  Micli.  322,  19  N.  W.  17;  HamiltOB  v.  Hulett,  51  Minn.  208, 
53  N.  W.  364;  Simon  v.  Home  Ins.  Co.  5&  Mich.  278,  25  N.  W.  190; 
McGuire  v.  Lawrence  Mfg.  Cq.  156  Mass.  324,  31  N.  K.  3;  State  v. 
Brown,  300  Iowa,  50,  63  N.  W.  277;  Peterson  v.  Johnson -Wentworth 
Co.  70  Minn.  538,  73  N.  W.  510;  Couts  v.  Neer,  70  Tex,  468,  9  S.  W. 
40;  People  v.  Harrison,  93  Mich.  594,  53  ?^.  W.  725;  Stillwell  v. 
Patton,  108  Mo.  352,  18  S.  W.  1075. 

«SUte  V.  Miller,  93  Mo.  263,  6  S.  W.  57;  McPhail  v.  Johnson,  115  N.  C. 
298,  20  S.  E.  373;  Mulhollin  v.  State,  7  Ind.  646;  State  v.  McGee,  36 
La.  Ann.  206;  State  v.  Southern,  48  La.  Ann.  628,  19  So.  668. 

But  this  power .  should  be  cautiously  and  soundly  .exercised.  Morein  ▼. 
Solomons,  44  S.  C.  L.  (7  Rich.)  97;  Feck  v.  Richmond,  2  1;.  D.  Smith, 
380. 

\ 

1  ^^xaiiiiiiatioii  by  the  coxat. 

The  court  may  interrogate  witnesses  to  elicit  material  facts 
BU^ested  by  the  evidence,* — ;especially  where  the  witnesses 
are  reluctant  or  evasive,*  and  in  so  doing  may  ask  leading  ques- 
tions,' but  generally  has  no  more  right  to  ask  improper  ques- 
tions than  counsel.*  The  court  may  ask  a  witness  to  repeat  his 
testimony  on  a  particular  point,*  may  recall  a  witness  to  supply 
a  material  fact  overlooked  by  counsel,*  and  may  even  call  and 
examine  witnesses  not  called  by  either  party.''^  The  judge 
should  not,  however,  take  charge  of  the  examination  of  a  wit- 
ness unless  the  occasion  deniands  it,*  and  should  be  careful,  in 
so  doing,  not  to  indicate  his  own  opinion  of  the  witness's  testi- 
mony.* He  should  not  privately  confer  with  a  witness,  and 
then  ask  questions  to  elicit  the  facta  as  to  which  he  has  made  in- 

10 

quiry/" 

iDe  Ford  v.  Painter,  3  Okk.  80,  30  L.R,A.  722,  41  Pftc.  96;  Huffman  y. 
Cauble,  86  Ind.  591;  State  v.  Pagels,  92  Mo.  300,  4  S.  W.  931;  Scka^fer 
V.  St.  Louis  &  S.  R.  Co.  128  Mo.  64,  30  S.  W.  331;  Wilson  v.  Ohio 
River  &  C.  R.  Co.  52  S.  C.  537,  30  S.  E.  400;  Lefever  v.  Johnson,  79 
Ind.  554.  It  may  even  be  his  duty  to  do  do.  Bowden  v.  Achor,'91l 
Ga.  243,  22  S.  E.  254;  Cobb  v.  State,  —  Miss. .— ,  23  So.  1015;  Spai-ks 
V.  State,  59  Ala.  82. 

The  trial  judge  has  the  right  to  ask  questions  of  witnesses  to  elicit  facts 
or  supply  evidence.  Keith  v.  Wells,  14  Colo.  321,  23  Pac.  991;  Baur 
V.  BeaU,  14  Colo.  383,  23  Pac.  345;  Gillis  v.  Bowman,  132  Ga.  762.  64 
S.  E.  1096;  Johnson  v.  LeIBer  Co.  122  Ga.  670,  50  S.  E.  488;  Bartiett 
V.  Falk,  110  Iowa,  846,  81  K.  W.  602;  Riegler  w.  Tribune  Asso.  41  App. 
Div.  490,  58  N.  Y.  Supp.  807 ;  Eekhout  ▼.  (Me,  136  K.  G.  583,  47  a  £. 


'M'iv.  Tor^ey;  46Taj;SU^eti  Ot.'286J   ••■•^  •'     ■  n-.m'-      jijr.    7/    .    ^•. 

It  is  the  diityana  province  df  ttie' 'tibial' Judg^^to'^fei' that  d  ^itfeesscom- 
•^rfehetids  tHii'^efetibJiff  k&ked' in   drW'  ihkt'Hh^/ tlia^' be   aLnsi^ere^ 
•''  tlnderttandlti^iy,'  aiiid*  4ie 'may  iiter'i^oga^  ti  witness  fdV'liiai: 'purpose. 
'   'ISterbggin  v.'  Johtiko^  45  N^efe  714,  ^4  iN*.  WrtSff.  *     ;   .      *  '^       ;^ 

«  State  V.  Spiers,  103  Iowa,  711,  I'Z  ik,  W.'  343;  Lockhart  v!^  Sta^ej'b*^  Ind. 
•     462.' i    .••-•-'''•     V   i:i-,<'l    1/      :        //    ^   ;<.;■•<♦'•    ..1/    ;.♦'     i.lii!/'     /     :.-''■- 

it'  is'iiotonry  the  privilege,  /but  ^  the  duty, 'of  the  coiir^  tp^  propound  3uch 
questions'  to'  teliician't;  Vifn esses  "as  win  strip  them  of  the  siibter-. 
}  to  ^vhfch'^e^'l!^ysdrt't6«efad6''t^lMng'''tlife'titohl'^*1^^ 

i,  7fe ^jk'^m,  '^6  Aiftv**epl''465:  •  '^  '^  '*    '  •"•  '^-  •-""^" -i''^ 

8  Cox  V.  Goodman,  139  Ga.  25,  76  S.  E.  367;  Sessions  v.  Rice,  70  Iowa,  306, 
30  N.  W.  735;  State  v.  Marshall,  105  Iowa,  38,  74  N.  W.  763;   Com. 
v.  Galavan,  9  Allen,  271;  Long  v.  S^^pC99i||idC409<V^tdifiHI%i  rf 
^t..;J«Fli^.?.39.;Mft.,^pp..i394,,l^?, ^vW.:474r]9wJst^RiH.  !WlJwm«*J'64 


ii^'»Stat\9, 


•  105  1  oWa,  38;  74  N. ' W.  763.  .      ^  , 

s^knder'^iv;  Bsigwell,  '^7  S'.'  d'1^4^,  l5  S.  "E.'iii;  16  S.  E.  77^61 '  '^'  '  '   '. 
6^tkte-v.Lee;80KlC.m'-    -^.-^^  "-'^-^l  ■-"-^^■^••M  ^^     ••  v-  '-    " 

■srCbtilsbnVi'Bi'sVoU^h  '[^8941  2^'^;  B.''^l<  9*"ile'lK>ris,  390^  70 'L.''*.'k' 

S'.Ol?;  42  \feeek.' Hep:  '4^9,*  5^''J.^F.'  m;'Meet8  v:'Bl-Ay>  126  Ind/ 

:; -83»  24N::ii.a6^.-  >:-   •    *»•'    '  •    rsu^il"'  "vl.it   /r  /♦//^.l   J":i   ,  ':         - 

8Hoppferwtof6d\r;^tafe;-tehid^.  brim:'R!^.'l!i;  4^^  '"*''^';  '    ''^ 

9<jf6rdon  V. •Irvine,  105  Gal"i4'4,"&l  g."ti. '151;  Anderson, v.  QB,yaiifugh  k 

'      Betfrdfen,  16  Ga.*  App. '446;'85  S.  E.  dOdl;  feals^icz'V:  Chicago;  R  & 

./  Qi  E.  Coi  240iillli  2fll8'/8aN:.E.  r34,'>ifr^fUi  V.'Bt.'Loiii^  «fc  Siiburbaa 

R.  Co.  124  Mo.  App.  585,  102  S.  W.  53 ;  Metcalfe  v.  Gordon,  Sfe  App. 

Div.  368,  83  N.  Y.  Supp.  808;   Warren  v.  Warren,  33  R.  I.  71,  80 

,   .Att.J:§93;.iMcn«Hal|Jj  v«jata1te,:i89  1?tom^lH^'<14-tS.''Wl  "^^7.'  '     'i    '  ' 

lO-Sparkfl  Y:&tsiU,  59' Alki"  82/  '•«'  •" -r^'i  •'  '••'''"^  -i'''    '"•   '"     '"■      ' 

Si... Exolusion  , -of. witnesses*'     ?  /ini-  -.♦  «♦<  ..  ,.  .•..«.  .•»    .».' 

'A  motion  to  ri^uire  tHe  witiie^ses  tdBe  examine^  diit  df  'the 
hearing  of  each  other,  or,  as  it  is  sometimes  called,  to^^put  the 
witnessed  *  under  the'rule/''*is'£renerally  'ad(lressei  to  the  sound 
discretion  pf  thQ  90Ujft.^  ^^Jra^t^^S:  Wi:<th9:  9WS!^1oftA4  offio^ri^  of 
th^  cqi^  -wiU  geo^r^iiy  i»  gg^i^apt^'tfiojniithe.foperatiDniof  an 
oj^er  exoludiiig.ithB  wi^t^iid^;^^}»a^fo&0t  ^^ptinshi'  rest  In  ^the 
court's *discapetiok*''»  •'•**^'^  •''  ^"'"-'^'^ '  • -'"^  •*'!'■»'  '    '  -^  "'    ""    '  " 
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*' Wbetheaf-bir  fibtlJie  court  Mdyrtifuse  to' 'pennit'^  witae^fe  to 
testify  who  has  wilfully,  violated  slich  an  order  i^iibt  free  firom 
doubt*  ',  The  l^ette^  rule, ^. and  the  one  seemingly  supported  by 
the  w€iigbt,pf  au<t)3ioirity.,  p^ey^ts  ihecoupt  fi^om-  depriving  the 
party  loffering  thei  witness. o£  hftstestimonyy  where  the  party  rhas 
not 'him^self  particip«t>6d  inth^,  witness's'  di'sobiBdi6n<*e.*' 

A'' witness  should  not  tfe  rejected' beeausfe  he  wa^  n6t  pidced 
with  the  ottiers  under  the  "rule/'*  wWre  the  value  oi  his  t^ti- 
mony  was  not  known  to  the.  party., offenng  it  uuti|  ^inimedi^tely 
before)  h^  wa$i  c^lled>''^.no;r.  wh^re  he  ^as:£eard  nwp  jof  the  .evi- 
dence in  the  case.*  •.  .       .^  •   !    .         .. 

^.     •   .      ,\  .    '    ■.      :       ■'/     •■'":.■•.       ■  '    •  ■■  .     .        f        ■  ■  >: 

ifianders  v.  Jo\i08on,'6  Blaokfv^,  96.Aj»u.De&.  964]^  HubbelLw  Ream,  31 

Iowa,  .2.83-,  Purnellv*  Purnell,  .89  iN.  C:  42;  Hey  y.  Com..  32  Qxatt 

946,.  34i  Am.  5ep,.799?  Zpldoek^/v.  5ta,te,.  82  Wis.  580,.  $2  JST.  W.  77^^. 

Peopile/V.  McQiiriy,  }17.Cal>,65,  48  P^c.,,984;  Qulf,  a  &  S.  F.  R.  Co. 

,    y.,.We8t,  —  Tex.  <3iv„  App-,  rr*.  36  S-  Wj.  101,; , Harrison  v>  Green^  157 

..      Weh..  090,  :^32.N.  W.  .20^,    .Pontra,  Rainwa^eir.  v.  Elmore,   1  Hpisk. 

363    (held  error  to  refuse  to ,  pv^  t^e  |Witpjese)Qj| ,  ujnder  the  rule  when 

,    asked  upop  affidavit  of  its  necessity),;  Gregg  v.  State,  3  W.  Va.  705. 

A  .fti^tute  .providing  "th%t  < if  eitjhe^,.  party  :i^<5p*irea  it  the  .Judge  may  ex- 

,cl,ud|^',  irp^t^e.  Go;urtr9om:  <anjr  witn,^)^^  c^f  t))e  adyerse  ^partjr .  not  at 

.,th»  .tinjifk  U^.der..e|^m|i4iati,on",,waS{  awstj^ped^j  in   Jjohnson   v.  .Clem, 

82:Ky„:84,  j^fll..leav^  .th«;qii8stio|L;,tQ  1;herexifyci^e  of  a  sqund;. Judicial 

.,,,4iscreti^^^.  .Thf  exercise  ojf  thfe  4i3<wetiopj  is.npt;  reviewaWe  ^(Bnriss- 

ipan,/y./Erris8t»a]|i  25  l\\.  .3136^  Ity^noV^  Co^ich,  6^^^  AU.  244)  ;e3fcept 

for  manifest  abuse,    Chiflago^iB...*  Q.)R;i Qq.  y.  I^elJjOggji 64/Neh.;138, 

.  .    74  J^.  W.^403;,Firet  IJf^t.  B^^^  y.  ,%ca^,  J7.  Kau^^Aj^p.  3?^,  5?  Pac^ 

..   619.    ,It  p.;Qot.an  j^bijse  o^.  discretion. t/a  excjude  .frpm^  the  coux^aroom, 

und^r  ^^rvile  theretQfoireiU^^e,  a,wi)^ne9s  w]io  has  test j^ed  ftnd  is  not 

.    to  be  again  put  on  the  stand^  as  announced  after  the  witnesses  were 

piit  iinder  the  rule.     Com,  v.' Phillips,  12  Ky.  L.'  Rep.'ilO,  14  S.  W. 

S78.     But  the  denial  of  a  motion  to  put  tKo,  witnesses  under  the  rule 

m  a  .suit  to  establish  a  nupcupative  will  is^  an  .abuse  pf  discretion. 

Watts  v/ Holland,  56  Tex..  54." 

«Ber»heim-v.  .pibreaj,  66  Miss,  199,  5  So..  693;  Larue  y.  Russell,  26  Ind. 
386;,  Tift,  Yt.  Jones,  52,Ga!  W^;^!.  PauJ  F.  &  M.  InsV  Co.  y,  Bi:.un3- 
wiok  grocery. Co; '1 13. Ga.  78^^  39. g.  E^  483;  Geo^rgia,  R..&  Bkg^.  Co. 
▼.  Tic^,l24  Ga.  469,  5^'j?.  ?].  916,-4  A.  &  E..  Ann.  Cas,.?iOO;  Sphneider 
▼.  Haas, .14  Ore^  174,  12  Pac..236,  .58  Am.  Rep.  .296;  Trotter  v.  Stay- 
ton,  45  Or.,  2S\l,  77  .Pac,  3g5;  Rptan.Gr.ocery  Cp.  v,  Martin>.  — ,.Tex. 
.  Ciy.  App.  -T,  67  ^  Wv  7P6;  Qolbert  v.  Qwrett,  — Te?CvCiv.  App,  — , 
57  S.  W.  853.    .,  .        .- 

An  officer! of -a  /coi^oration  . charged,  vith  th^,duty  fd  Ictoking  after  ita 
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interests  in  a  pending  trial  is  a  party  within  the  meaning  of  a  Code 
provision  exempting  parties  from  the  operation  of  the  rule  (Lenoir 
Car  Co.  V.  Smith,  100  Tenn.  127,  42  S.  W.  879);  so  also  is  a  pro- 
ponent of  a  will  who  is  the  principal  beneficiary.  Heaton  v.  Dennis 
(Tenn.)  62  S.  W.  175.  A  party  in  interest,  though  not  a  party  to 
the  record,  should  be  so  exempted  (Chester  v.  Bower,  55  Cal.  46 ), 
and  so  should  the  guardian  of  a  minor  defendant.  Cottrell  t.  Cot- 
trell,  81  Ind.  87.  But  a  party  may  be  placed  under  the  rule  where 
he  refuses  to  testify  first  as  a  condition  of  not  being  excluded  from 
the  courtroom.    French  v.  Sale,  63  Miss.  386. 

The  president  of  the  corporation  was  permitted  to  remain,  though  other 
witnesses  were  excluded.  Warden  v.  Madison ville,  H.  &  E.  R.  Co.  125 
Ky.  644,  101  S.  W.  914. 

8  State  V.  Hopkins,  50  Vt.  316;  State  v.  Ward,  61  Vt.  153,  17  Atl.  483; 
Dement  v.  State,  39  Tex.  Crim.  Rep.  271,  45  S.  W.  917;  Allen  v.  Com. 
10  Ky.  L.  Rep.  682,  9  S.  W.  703;  Gregg  v.  State,  3  W.  Va.  705. 

4  Vance  v.  State,  56  Ark.  402,  19  S.  W.  1066 ;  Roberts  v.  State,  122  Ala. 
47^,  25  So.  238  (expert  witnesses);  Barnes  v.  State,  88  Ala.  204,  7 
So.  38;  Central  R.  Co.  y.  Phillips,  91  Ga.  526,  17  S.  E.  952;  Johnston 
V.  Farmers'  F.  Ins.  Co.  106  Mich.  96,  64  N.  W.  6;  Xenia  Real-Estate 
Co.  V.  Macy,  147  Ind.  568,  47  N.  E.  147. 

A  witness  who  has  acquired  such  an  intimate  knowledge  of  the  facts  by 
haying  acted  as  the  authorized  agent  of  either  of  tlie  parties,  that  hiB 
seryiees  are  required  by  counsel  in  the  management  of  the  cause, 
ought  not,  especially  in  the  absence  of  his  principal,  to  be  placed 
under  the  rule;  but  the  trial  court's  discretion  in  not  exempting  him 
from  the  operation  of  the  rule  will  not  be  reyised  on  appeal.  Ryan 
y.  Couch,  66  Ala.  244;  King  y.  Hanson,  13  N.  D.  85,  99  N.  W.  1086; 
Paul  y.  Omaha  &  St.  L.  R.  Co.  82  Mo.  App.  500. 

Whether,  after  an  order  excluding  witnesses,  one  witness  is  permitted  to 
remain  to  assist  in  the  trial,  is  Within  the  discretion  of  the  court. 
Matthews  y.  Louisyille  &  N.  R.  Co.  130  Ky.  651,  113  S.  W.'459. 

A  In  some  jurisdictions  it  is  discretionary  with  the  court  to  allow  a  wit- 
ness to  testify  or  not  after  his  disobedience.  Sloss-Sheffield  Steel  A 
I.  Co.  y.  Smith,  —  Ala.  — ,  40  So.  91;  Behrman  y.  Terry,  31  Colo. 
155,  71  Pac.  1118;  Kelly  v.  Askins,  14  Colo.  App.  208,  59  Pac.  841; 
Illinois  C.  R.  Co.  v.  Taylor,  24  Ky.  L.  Rep.  1169,  70  S.  W.  825; 
Sharpton  y.  Augusta  &  A.  R.  Co.  72  S.  C.  162,  51  S.  E.  563;  Adoltf 
y.  Irby,  110  Tenn.  222,  75  S.  W.  710;  Pumell  y.  Purnell,  89  N.  C. 
42;  Thorn  y.  Kemp,  98  Ala.  417,  13  So.  749;  Hennessey  v.  Barnett, 
12  Colo.  App.  254,  55  Pac.  197;  Goon  Bow  y.  People,  160  111.  438, 
43  N.  E.  593;  Garlington  y.  Mcintosh,  —  Ttex.  Ciy.  App.  — ;  33  S. 
W.  389.  In  others  his  disobedience  may  affect  his  ci^fedibtlity,  but 
not  his  competency.  Gregg  v.  State,  3  W.  Va.  705;  Ferguson  y. 
Brown,  75  Miss.  214,  21  So.  603;  Rooks  y.  State,  65  Ga.  330;  Grimes 
▼.  Martin,  10  Iowa,  347;  Friedman  v.  Myers,  39  N.  Y.^S.  R-  192,  14 
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N.  T.  Supp.  142.  If  the  eridence  in  chief  by  a  witness  who  has 
violated  the  rule  is  oontradioted^  it  is  error  to  refuse  to  permit  him 
to  testify  in  rebuttal.  Illinois  G.  R.  Co.  y.  Ely,  83  Miss.  519,  36  So. 
873. 

0  People  y.  Boscovitcfa,  20  Cal.  436 ;  Davis  v.  Byrd,  94  Ind.  526 ;  State  ex. 
rel.  Steigerwald  v.  Thomas,  111  Ind.  516,  13  N.  E.  35;  Davenport 
V.  Ogg,  15  Kan.  364;  Keith  v.  Wilson,  6  Mo.  435;  State  v.  Gesell, 
124  Mo.  531,  27  S.  W.  1101;  Gran  v.  Houston,  45  Neb.  813,  64  N. 
W.  245;  State  v.  Salge,  2  Nev.  321;  Dickson  v.  State,  30  Ohio  St. 
73;  Hey  v.  Ck)m.  32  Gratt.  946,  34  Am.  Rep.  799;  Mangold  v.  Oft, 
,63  Neb.  397,  8i8  N.  W,  507;  Clemmons  v,  Clemmons,  1  Neb.  (Unof.) 
880,  96  N.  W.  404;  Murray  v.  Allerton,  3  Neb.  (Unof.)  291,  91  N. 
W.  518;  Hendelman  v.  Kahan,  50  Wash.  247,  97  Pac.  109, 

In  Record  v.  Chickasaw  Cooperage  Co.  108  Tenn.  657,  69  S.  W.  334,  a  per- 
son not  included  in  the  list  of  witnesses,  who  had  been  put  under  the 
rule  and  who  was  present  and  listened  to  the  testimony,  was  not 
permitted  to  testify^  when  he  was  afterwards  called. 

But  in  Texas  such  a  witness  might  be  sworn  in  the  discretion,  of  the  court. 
Colbert  v.  Garrett;  —  Tex.  Civ.  App.  — ,  57  S.  W.  853. 

»  State  V.  Jones,  47  La.  Ann.  1524,  18  So.  6lri;  Gulf,  C.  &  S.  F.  R.  Co. 
V.  Burleson,  —  Tex.  Civ.  App.  — ,26  8.  W.  1107;  Woods  v.  Mc- 
Pheran,  Peck   (Tenn.)   371. 

•  Timberlake  v.  Thayer,  76  Miss.  76,  23  So.  767;  King  v.  State,  34  Tex. 
Crim.  Rep.  228,  29  S.  W.  1086. 


6.  lixniting  number  of  witneMei. 

A  reasonable  limitation  of  the  number  of  witnesses  to  be  called 
to  testify  to  a  particular  fact  in  a  cause  is  within  the  discre- 
tion of  the  trial  court/  but  this  discretion  should  not  be  so  exer- 
cised as  to  place  an  arbitrary  limit  upon  the  number  of  witnesses 
who  may  be  called  to  establish  a  vital  issue,*  nor  to  prevept  a 
party  from  testifying  in  his  own  behalf.' 

1  Jones  V.  Glidewel!,  63  Ark.  161,  13  S.  W.  723,  7  L.R J^.  831 ;  West  Skokie 
Drainage  Dist.  v.  Dawson,  243  lU.  175,  90  N.  E.  377,  17  Ann.  Cas. 
776;  Geohegan  v.  Union  Elev.  R.  Co.  266  111.  482,  107  N.  E.  786,  Ann. 
OAs.  1W6B  762;  Kesee  v.  Chicago  k  N.  W.  R.  Co.  30  Iowa,  78,  6  Am. 
Rep.  643;  Detroit  City  R.  Co.  v.  Mills,  86  Mieh.  634,  48  N.  W.  1007; 
Minton  v.  Lewis,  78  Iowa,  620,  43  N.  W.  466;  Hupp  v.  Boring,  8  Ohio 
G.  C.  259,  4  Ohio  C.  D.  560;  Skeen  v.  Mooney,  8  Utah,  157,  30  Pac. 
363;  Meier  v.  Morgan,  82  Wis.  289,  52  N.  W.  174;  Austin  v.  Smith, 
—  Iowa,  — ,  109  N.  W.  289. 

This  rule  applies  to  experts.  Riggs  v.  Sterling,  60  Mich.  643,  27  N.  W. 
706,  1  A.  S.  R.  664;  Sixth  Ave.  R.  Co.'  v.  MetropoHtan  Elev.  R.  Co. 
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-  13»  N.  Y.  548/  34  N.  E.  400;  Powers  r;'MdKeifeM,  90  Tenri.  187,  16 
8.  W.  559;  HiUiard  v.  Beattie,  5!^  N.  H.  4^2;  "Huett  v*  Clark,  4  Colo. 
App.  231,  36  Pac.  «71.  -i   .  )  n^^  ■:•' \    •  .-,    n. 

This  discretion  may  be  exercised  after  each  party  has  called  a  nuibber  of 

•    witnesses  to  tfestifyi  to  buoh  fact:  (.Larsota  vj'Eaiii  C}&iFeyl92  Wip.  80; 

65  Ki  W.  731;  0utda,lt  t.  Joifaiistoti,  9  €oloi  .App.>dl9,.49  Pac..l058), 

bat.  not  after  the  pfefrittittML  number  lof  witnesses.!  has  beea  .examined 

'    'by  one  of  tiie-  partiesj   -Green  ¥.  Phcehix  Mut^  Jb.  Itas.  Co.  134  111:  310, 

-  10  IkSLA,  676,  26  N.  B;  683;  .    .  .  :  /  -     <  • 

In' liniitii6[g  th^'  ntiihW  of  witiie8ses,''tHe  ^urt  must'dd  exercise  its  dis- 
ci'etion  as  not  tb  iin^air  the  rights  of  pai'ties.  ^Oam]prbell  V.  Oamp' 
^belt  30  R.  I. '  63,  72^  Atl.  354.  '  '  ' 

It  is  not  an  abuse  of  discretion  to  limit  the  witnesses  of  each  party  upon 
•     the' value  d  real  i)rdp*rty"tb  ftvfe   <l>vwet</  fl' Union  P.  R.  Co.  5i 
"f^  Tdwa,  248,  18  1^.  W:  109) ,  or' six   (Riggs  ▼:  Stealing, '60' Mi6h'.  643, 
27 'N.  W.  705  J  State  lex  rel.' Bferrett  v.  Watt  CJbiinty  Comts.  412  Kan. 
641,  22  Pac. '72^);  dirto  eleven -witnessed' npoil' th^  (jueWion'of  dam- 
t .    ageri:  (Union  R.  TrajiBfer  &  ^to(^'-Yird..Oo.«vL>  Moote;  80'  Ind..45ft)  ; 
nor  to  five  wittiessea ''upon  th^  chai^actet  of  a*  witness  fiought  to  be 
'   impeached'.  (Stat©  .¥.  BeabQu4,,10O,  Iowa,.,155„;.69'N.  W.. -429). ...But 
.  V  it  is  .error  to  Umit  ip  thre^  witne^se^  del^ndajat'p  evidence  as^  to  plain- 
tiff's reputation   set  up   in  mitigation  of  dam^^s  in/nn  .action  for 
.  .  slander  of  qhastity.     Nelson  v.  \yallac^,  6?  Mo,  App.  397,.    Ai^d   it 
is  error  to  enforce  a  rule  made  before  any ^ testimony  Is .  introduced, 
limiting  the  number  of  witnesses  offered  to  impeach  or  sustain  the 
character  of  the  parties  to  six  on  each  side.     Williams  v.  McKee,  08 
Tenn.  139,  38  S.  W.  730.    The  nu<ilbQr<ilftb8l(lai(1t'>l>6'liltiited  a'^r^jol  tbil 
;  -  [  piaiO' faet  in  iwuej-Wjhere  the  witnesses  ar,e,iipt  expprts,  as  w  the,«ase 
. .  of  eyewituesfea  to  911  accident.  ^Ward  v.,  Dick,  45  Conn.  ^ 235^  ?9  Am. 
Rep.  677;  Sulkowski  v.  2ynda,  160  Mich,  7,  124  i^.'w!  556,  i36  A. 
S.  R.  414.'  ■   '  ''  '    '  :•■•-.• •     -^  .. 

In  the  following  cases  It  was  held  ertor  for  the  'coutt  to  liitatl  the  dumber 
of  witn^sfieSi 'Sariitfttjr  'IMst.  v.  'Curran,  132  111.  ■Ap^;'24i;  (tegAirtst 
defendant's  protest  wh^life  witnesj?' ealledi  \f^  hdm  stppeatedrtotbe'har* 
tile);   Ellis  v.  St.  Louis.  I.  M.  &  S.  R.  Co.  131  Mo.  App.  395,  111 
S.  W.  839  M  agaijiit]  defendant's  protest  on  questiion,  p|  .vjdbae  pt.propr 
,  erty/in-acttOtt  for  obstructing  an  alley) ;  St.  l-ouis,  .Mt.&.S.  JE.  R.  Co. 
'v.:.A;ub»chon,  a99.  Mo:'362,  9  iL4^A.(N.S.)    4fi6,  ^16.  Am.  St., Rep. 
.   4091^:97  .S.  W.  867j  8:A.  &  K.  Ann*.C«.s.  822  (limiti^  .Ijo^ieur.  in*  con- 
demnation proceedinga  was  error)*    .  /     •  •   .       :      :•,>..;• 
Fdr  various  ctuestions  reladn^  to  rule  "fixing' number  «fiwitii«86eB,^  see: 
Giordano  v*   Brandywine   Gh-amte  Co. "  3   Penn.    (Del.)    423,   52*  Atl. 
:  '332    (witne^  counted  wli6  said  he  knew  nothing  aboat  the  ^se) ; 
Doe  ex  dem.  Pritchard  v.  Henderson,  S  Pehn.  <.I>frl'.')   128,  50  Atl.  217 
'    (rule  not  applicable  to  que&tion  pf  j«ient«.l'  condition  .of ,  .testatrix  t 
•  £ove  T.  Bomesville  Mfg.  Go.<  3  Penn.  KJ>^\  l$2/.5.0(Atj.  6.3^  (.iQi^nber 


,  /Terminaf  transfer  !l.  d/ v.  ift]Kiife^/l^4"mi'l363/'5*  K.' E.'SSe^  (num- 


.''    ';^^'fixj?dlY  Cw^'  Brewing'^do.  V.  AwmJ^  pVAp^.  4i^['(a<<tiim''4oT  in- 
juries,' number  of  "wltnes'ses  not  li'ftftteift  ai'  to  siirminain^  circum- 
Btances);    Covington  t.  Taff^eJ  ^^  Kf  J  ill  "kei^.   37 1,  hs'' 81  V^,   629 
"'  ""(err6f-  to  iimtt'litimtWttj'tlirte')^  feurtife'B.'Liiinber-GoJiv.  Cttawfottfl, 
'*'*"•    '  2V*K>r.'Ii.  Rii).7&S;'f»i  S;'W.'f702'^(daitts«g^"to  land'byi  hauling' logs) ; 
White  V.  Boston,  186  Mas8".''65,'71' K. 'E»'7'5^(ntiiiit^r  of 'experts  can- 
^'^'^  not  bie  emlfttg^d*  on*  Asross^exalidkiaMojll ;()  W^^ke .  ^.  iB^ipon  Eley*. :  S. 
'•     "€i>;«l«6'Ma8B*<!6^l  77'^N/ Ei  f5.4M(lBffecfc,of..«to.tut*e  ,j?eUtive.ito  dec- 
•  '   '^lflra'^ioff»'€tf  deo^bs^a  ^emiii^hii^ ;. /Bjrad;^  niBbiiil-$y;  X8-4B..-t]>,:i9iQ^,  101 
N.  W.  886,  5  Ann.  Gas.  972   (not  error  foliv  court  to  ^nlargei  pi^iginal 
r-^o!ntmiher)$.,.Smrc^«r,y^.f'^ea.^tIe>^  3^.  J?a^}:lJ|^,  ,^8  IJf^c.  j^O?    i[chaflgii>g 
ffHJT^fltr^t  girflide<rexpeirt^.  ai^i^tp  y^lij^ pf ,|pj^n^jyses,. ride  lin^ii;ing.to  .Ijlfif ee  on 
•-:.V"toclb;«idc>.5.,JH<P*.Qlarl;„C^/  y.  .?4fl^,.il27.\\^^.,4pi,raa6' flT.  JV^,.231,  7 
.  )    .VAaal  Clrt*t.60$/ Cpfttwt,.  fiiwi*i.3»a'?fe^^™*^«d  t^  $lt^n  witm^^ea^as  to 
utility).  v  ,.  ,     {    ..    .      . 

^niS^neA  ,ii^fVh^mU^UnU,'Urlna,  ,Qo,.,lZ^J}^^  ^),%  IQ  lcR.4,,j^76,  25  N. 

•  ";  fi.  fi8»ju.Whi^ar»i«JIflrw«Vi„',Whnif  ^.4?ji> .^i^We.T-  O^b^rn^.  ,31  Ind. 
./...i..24»5  BeyaoWsywjPoffti  Jwi?ia>'Boot>.<f[^,9hQ«  ^^ctpry^  .SJ^  H^n,  64, 

•  Fiflber  v.  Conway,  21  Kan.  18,  30  Am.  Kep.  419. 


crJim^^  P^^-fik^?.  P^.;^4^  siii)?j^!t,liini  to  a'penaity  or  forfeiture,^ 

r<wrM(will:  ful^aift^l„an..,^»p^pti^  li»kV,w..t^  cjiain.oi  .evidence 
establishing  his  liability.'    The  privilege  extends,  tp.  protection 

•*fi?6irf!'fl  discl<teui»»'of 'atarade-seoa^tihe  0ffect.,.otf  which  wght 
riiin't!hc!'bMlies«  bf'thte'%itn^sy^''btlt  will' not  awstain-him.  in  his 
refu^rto  angfWe!r  a '(5[tifesti6ii''t)^danse^hii^  aii^^'will  expose  him 
io,^  civil -suit  or  liabilky.r  nor  becaiise  Ki&'  diisVer^-wWl  di^frrade 

:er<.ais^ace  .hiiJ?^  tUl^^§^^<th^^.6VJ^ci,^9c/B  s^ughjt,  .^s  immaterial  to 
the  issue.  .:  uv  ,  /.« •«  h   '*  t..i.. ,  •  //    /  .  - ... 

iR  bA^.witflBess  (ftWHi(?li,cIftiii%  J^i^,  Bj;ivjl,9ge^a^  ^.^xpus^  for  his  re- 
fusal to  be  sworn,  but  can  only  avail  himself  of  it  wKeii  the 

.{objectiKmabl^.iquQstioft.^p  askj?4-''  ,i-    -  .  i    .f  ...;...  /.,...    •» 

JR^WjT-  ^^M^  ^^iAte*.?A  ?'?^T  ^f^'  Ex  parte  Clarlke,  103  Cat.  362, 
37  Pac.  230;  Grannis  v.  Branden,  5  Day,  SW,  5  Anl.  Dec.  148*^^ Short 


204  CIVIJ,   TRIAL    BRIEF. 

y.  State,  4  Harr.  (Del.)  568;  Ex  parte  Senior,  37  tla.  1,  32  L.R.A. 
133,  19  So.  652;  Clifton  v.  Granger,  86  Iowa,  573,  53  N.  W.  316;  Re 
Nickel],  47  Kan.  734,  28  Pac.  1076;  State  v.  Crittenden,  38  La.  Ann. 
448;  Re  Every,  107  Mass.  172,  9  Am.  Rep.  22;  Simmons  v.  Holster, 
13  Minn.  249,  Gil.  232;  State  v.  Albert,  73  Mo.  357;  Southard  v.  Rex- 
ford,  6  Cow.  254;  Fries  v.  Brugler,  12  N.  J.  L.  79,  21  Am.  Dec.  52; 
Reed  v.  Williams,  5  Sneed,  580,  73  Am.  Dee.  157;  Chamberlain  ▼. 
VVillson,  12  Vt.  491,  36  Am.  Dec.  356;  United  States  v.  Moses,  1 
Cranch,  C.  C.  170,  Fed.  Cas*  No.  15,824. 

« 

That  the  witness  will  be  subjected  to  a  criminal  charge,  however  punish- 
able, is  clearly  a  sufficient  ground  for  claiming  the  protection,  see 
note  to  Cooper  v.  State,  4  L.R.A.  766. 

"Lees  V,  United  SUtes,  150  U.  S.  476,  14  8.  Ct.  163,  37  U.  S.   (U  ed.) 

•  

1150;  Henry  v.  Bank  of  Salina,  1  N.  Y.  83;  Johnson  v.  Donaldson,  18 
Blatchf.  287,  3  Fed.  22;  Com.  v.  Wilkurd,  22  Pick.  476;  Poiadexter 
V.  Davis,  6  Gratt.  481.  •  . 

»Minters  v.  People,  139  111.  363,  29  N.  E.  45;  Printz  t.  Cheeney,  11  Iowa, 
469;  Stevens  v.  State,  50  Kan.  712,  32  Pae.  360;  Janvrin  v.  Scammon, 
29  N.  H.  280;  People  v.  Mather,  4  Wend.  229;  People  ex  rel.  Taylor 
V.  Forbes,  143  N.  Y.  219,  38  N.  E.  303;  Smith  v.  Smith;  116  N.  0. 
386,  21  S.  E.  196. 

That  a  witness  may  refuse  an  answer  to  every  ineidental  fact  whidi  Bigkt 
form  a  link  in  the  chain  of  evidence  establishing  his  liability  to  pun- 
ishment, penalty,  or  forfeiture,  see  note  to  Rice  v.  Rioe,  11  L.R.A. 

591.  •  .     .      ,     .  : 

^Plaintiff  in  an  action  to  restrain  the  use  of  his  trademark  will  not  be 
compelled  to  disclose  the  ingredieifts  of  his  manHfAottUBS,  aHfbuj^ 
the  answer  alleges  the  product  to  be  injurious.  Tetloiiv  v,  Sayournin, 
15  Phila.  170,  cited  with  approval  in  Moxie  Nerve  Food  Co.  v.  Beach, 
35  Fed.  465.  In  Burnett  v.  Phalon,  21  How.  Pr.  100,  a  question  calling 
for  the  ingredients  of  a  manufactured  article  was  allowed  on  cross- 
examination,  on  the  ground  that  the  examination  in  chief  had  opened 
the  subject. 

>Com.  V.  Thurston,  7  J.  J.  Marsh.  62;  Hays  v.  Riehardson,  1  Gill  A  J. 
366;  Lovmey  v.  Parham,  20  Me.  23^;  Bull  v.  Loveland,  10  Pick.  0; 
Copp  V.  Upham,  3  N.  H.  159;  Re  Kip,  1  Paige,  601;  Harper  v.  Bur- 
row, 28  N.  C.  (6  Ired.  L.)  30;  Baird  v.  Cochran,  4  Serg.  &  R.  397; 
Zollicoflfer  v.  Turney,  6  Yerg.  297 ;  Ward  v.  Sharp,  16  Vt.  116.  Contra, 
Benjamin  v.  Hathaway,  3  Conn.  528;  Starr  v.  T^acey,  2  Root,  526; 
Storrs  V.  Wetmore,  Kirby,  203. 

See  also  note  in  29  L.R.A.  811,  in  which  the  question  is  discassed  at 

length. 

•  Brown  v.  Walker,  161  U.  S.  591,  6  Inters.  Com.  Rep.  869,  16  S.  Ct.  644, 
40  U.  S.  (L.  ed.)  819;  Calhoun  v.  Thompson,  56  Ala.  166,  28  Am. 
Rep.  754;  £x  parte  Rowe,  7  Cal.  184;  Weldon  v.  Burch,  12  lU.  Zli-, 
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Sotith  Bend  v.  Hardy,  98  Ind.  677 ;  State  v.  Pugftley,  76  Iowa,  742,  38 
"N.  W.  498 ;  McCampbell  v.  McCampbell,  20  Ky.  L.  Rep.  552,  46  S.  W 
18;  Jennings  v.  Prentice,  39  Mich.  421;  Clementine  v.  State,  14  Mo 
112;  Lohman  v.  People,  1  N.  Y.  385,  40  Am.  Dec.  340;  Third  Great 
"Western  Tump.  Road  Co.  v.  Loomis,  32  N.  Y.  127,  88  Am.  Dec.  311; 
McGorray  v.  Sutter,  80  Ohio  St.  400,  89  N.  E.  10,  131  A.  S.  R.  715, 
24  L.R.A.(N.S.)   163;  Conway  v.  Clinton,  1  Utah,  215;  Howel  v.  Com. 

6  Gratt.  664;  Brown  v.  Walker,  161  U.  S.  691,  40  L.  ed.  819,  16  Sup. 
Ct.  Rep.  644.  Contra,  Taylor  v.  State,  83  Ga.  647,  10  S.  E.  442; 
Vaughn  v.  Perine,  3  N.  J.  L.  728;  Respublica  v.  Gibbs,  3  Yeates,  429. 

Under  a  Code  provision  excusing  a  witness  from  answers  which  will  ex- 
pose him   to  public  ignominy,  it  must  reasonably  appear,  not  only 
that  they  would  disclose  acts  which  might  justify  public  censure,  but 
'those  which  would  tend  to  expose  him  to  public  hatred  or  detestation 
or  dishonor.    Mahanke  v.  Cleland,  76  Iowa,  401,  41  N.  W.  53. 

In  Texas  the  irrelevancy  of  the  question  does  not  justify  the  refusal  of 
the  witness  to  answer.  Crockett  v.  State,  40  Tex.  Crim.  Rep.  173, 
49  S.  W.  392. 

^Ex  parte  Stice,  70  Cal.  51,  11  Pac.  459;  Re  Eckstein,  148  Pa.  509,  24 
Atl.  63.  Contra,  Neale  v.  Cpningham,  1  Cranch,  C.  C.  76,  Fed.  Caa. 
No.  10,067, 

6.  Privilege  personal  to  witness;  waiver. — The  privilege  is 
personal  to  the  witness*  unless  the  question  is  not  pertinent,* 
and  may  be  wafived  by  failure  to  claim  it,'  and  a  party  cannot 
avail  himself  of  the  court^s  erroneous  refusal  to  allow  it  to  a 
witness.^ 

iliOthrop  V.  Roberts,  16  Colo.  260,  27  Pac.  697;  Ex  parte  Senior,  37  Fla. 
1,  32  L.R.A.  133,  19  So.  652;  Eggers  v.  Fox,  177  111.  185,  52  N. 
''B.  269;  Mitchell  v.  Com.  12  Ky.  L.  Rep.  458,  14  S.  W.  489;  State 
V.  Wentworth,  66  Me.  234,  20  Am.  Rep.  688;  Roddy  v.  Finnegan,  43 
Md.  490;  Com.  v.  Shaw,  4  Cush.  594,  50  Am.  Dec.  813;  State  v. 
Fonter,  23  K.  H.  348,  65  Am.  Dec.  191^  Fries  ▼.  Brugler,  12  N«  J. 
Ij.  79»  21  Am.  Dec.  52;  Southard  ▼.  Rexford,  6  Cow.  254;  State  v. 
Btttler,  47  S.  €.  25,  24  S.  £.  991;  San  Antonio  Street  R.  Co.  v.  Muth, 

7  Tex.  Civ.  App.  443,  27  S.  W.  752;  State  v.  Coella,  3  Wash.  99,  28 
Pac.  28;  Ingalls  v.  State,  48  Wis.  647,  4  N.  W.  785;  Morgan  v.  Hal- 
berstadt^  9  C.  C.  A.  147,  20  U.  S.  App.  417,  60  Fed.  592. 

The  privilege  may  be  claimed  by  counsel  where  the  witness  is  a  party. 
Clifton  V,  Granger,  86  Iowa,  573,  53  N.  W.  316;  People  v.  Brown,  72 
N.  Y.  671,  28  Am.  Rep.  183.  Contra,  State  v.  Kent  (State  v.  Pan- 
coEst)  6  N.  D.  516,  35  L.R.A.  518,  67  N.  W.  1052. 

•  Sharon  v.  Sharon,  79  Cal.  633,  22  Pac.  26,  131;  South  Bend  v.  Hardy, 
98  Ind.  583,  49  Am.  Rep.  792. 


JReg,  ▼..lSlpggett,7.rCox,  C^  C.  144,  I)€aT8..a  C.  ^^6^  2§  J^  , J^  >ii^r^Ca8. 

,.;    N.  .S.  .93,  %  Jur., N.  :S...764,  .4  J/7ec^,  Rep,.  48/;^, Smith  ;?».'B^d^ll,  1 

.;  Campb,.33;  Pepple  v.  Kiii^.28  CfU.  265 j  Popple  y.  ^Jesgi^iTi  IQq  Cal- 

.       q52,  34  P»c.  826;   Je^kinjS  y.  State,,,  36  ?;}ft,  ^37,  .48  .Ajm^  St^  J  Rep. 

,;,267^  18.  So.  J82;.Ex>  pjirte  Senior,  =37.  Fla.  1,  £|2  L,R.A.„:\33,.;j)  So. 

:  -  652;  State  y.  C^mQr,  157..Inti,.  61J^  62  .?^,.^.  452^People  y,.  ;Lwi(ler, 

.„    ^2  Micb.,i09,  46  N.  W^  95p^.  Stjatp  v.  BMrrell,.  27  Mont.  ^282, ,  70  Pac. 

..  ,9§2;  People  y,  ,Clah)ll^  X93  '^.  ,Y.  232,  /3o';L,]^,A.(N.SO,  108f„  86  N. 

.,E..39i  ^tate.y.  ^rpughtqn,  .^9  J^.^Q.  .(,7  ?r.e(j^,.xJ.)  ^9^,  45 -^m.,  Dec. 

.  507^   State  y..  punc^n,..78   Vjt. ^64,  4  X..R.A,(Ijf»Sj.).,  H44,  .;i2^  Am. 

St.  Rep.,  922,  63  Atl."  225,  6  Ann.  Cas.  602. 

Where  \ij  8tatu,te  it,is,p.f.0Yided,_t^^t  a  witness  pn^-y  be. .qompeUe.d  to^s^newer, 
but,  th^at  his,,, testimony  shf^ll  wpt;  )?e  used' against  Hin,  he -is  ^npjt  re- 
,  quired  to  (jl£^in^;h^.  e^^emptioij.  ..I?eg,  y.  ^ende^shptt^  ,2ft,  Ont,j,Rep. 
678,  10,  Aii^.  Cri^n.  %p,  5(92;.  R^g,  v.,  pam.m,9»4,  .J29  PP^.i^^^P^  211; 
.People  v..  Sharp,  107  N.  Y.  427,  1  Am.  St.  Rep.  851,  14  N.  E.  319; 
Barbjer  V.  People,  1.7  Hun,^  366.  ijontifa^ 
Rep.  683.  '     ''    '"*     '     '"*  ' "•»•!'  'Mi 


Norfolk  V.  Gaylord,   28   Conn.  309;    Com.  v.  Pratt,   ISf^'Aiass!  "462; 
State  y.  Foster,  23  N.  H.  348,  65  Am.  Dec.  191;  Foster  v.  People,  18 
'-'i    '•]tfjih/'276;'M<Xket1>  v/^StAtveS'^Aa*.  &)  i)at.*pftite\S«l?icii;»'8f^laJ  1, 

^^.30  Ji.R^A..a?3^il9!  So.  «ei^;v,»gger«lrT»:  ^Pox,. JC^T.  IDMll^Pi  fifti^TRf 
.  .  269 ;  Sti^te  y.  T^f.\\,  €9;  Mo,  ^^pp,, ^39?,;^, C^^am^erlfti^,  ;v,  ,)V^l}8Q/},,^2i  ;^1i, 
491,  36  Am.  Dec.  35,6.  But  he  does  not  thereby  waive  his  'priyilege 
of  refusing  to  reveal  other  unlawful  acts  wholly  unconneetea  with  the 
one  of  which  he  has  spoken,  even  though  they  may  be  mateff4I^W 
the  issue.    Low  v.  Mitchell,  18  Me.  372;  Evans  v.  O'Connor,  174  Mass. 

■"  '287,  rS'-:^m.'^t:%epl  3ib?54  ijf.  "1  S57.  '  '  ''  ^^  ••'*^"'"'''  •''  ^'^^^^^^ 

It  ,ie  nQt.oecQ^sapy  jt^at.lrhe  iji^tneps  /jj^im  hjis  priyilpjg^  ^er^,-|^e%gue8- 
.,     i^ipnis  ap  fjajDf^^.that;^  r^j^pn^ye  Ans^^r  prip^i.^aQie  t^d^^^im- 
..inate  him*    Alfto^^,/.  IStiat^409,iAla^  5I,  ?0,3o.  91.     .,    ..„.».    {,1^: 

A' waiver  i^  liot  Ijinding'tii^on'ttie  wftoe^'on  a  ^bsecjiieni  trtal;   '8e6rgia 

'      R.''&  Bkg.  Co.  V.»Lrybr;^rf,''^9Ga.' 4^1,-27  S:  E.  7^4f  «nidry':v.  ^ate, 

101  Wis.  627,  T8^.  W.  145'.''  And^  i  disclosure  made  loiig  b^fM^J  the 

trial  cannot  be  relied  tipdif  a^a  waivfer.' '  Saimiel' V.  Pseot)l€r,»  161  111. 

•379,  45-^.  E.«T2'8.- •     ■■/   »     '*•■'    •■''/  ''*   .   '.-^  .'      '"  ..I    •'"-•  ..;:'! 


•  Clark  V.  Reese,  35  Cal,89-y,Samu||l  y*  -Pepj^„ie4  JU..  3^7,9,^^  N4^5^,.j728; 

.;..3pyi^fr  TMp^r^  ?iV»  §P4»  Moi^gau  V.  ^albel:8tadt,;9; 5.  JC-  A    W^ 
20  U.  S.  App.  417,  60  Fed.  592.    Dictum  tp  the  contrary  in  ubm7  V. 


^    'Klm\>kll,M  Pick.  366,  ^5  Am.  Dec.  326,'  State  ex  rel.  ^^kilfii  V:  •  Olin, 
23  Wis.  309. 


/  "  ■•  /  ,     t  .       •  :  .         ,      .  ;  , 


.' 


c^  Instrwting  witnfiss  as  to  privUegCf— While  the,  CQurt  or 
examiner  may  properly  instruct  the  witness  as  to  his  privilege 
where:  he  appears  to  be  in  need  of  such  instruction/  and  it  ie( 
s^m^inieB  held  that  it  is  even  his  duty  -to  do  so,'  the  fact  that  the 
witness  may  he  ignorant  of  his' privilege  and  'that  he  is  not  ad- 
vised^tJt  it'sefeilid'^erierally  n^t  t6  be  consid6i*id  impdrtailt,  es-' 
pecially  in  the  modern  cases,  Isince  it  is  said  that  everybme  must 
be  deemed  to  know  the  law.'  '  ':  . 

1  Janvrin  v.  Scammon,  29  N.  H.  280;  New  v.  Fisher,  11  Daly,  313;  Emery 
.  J  i*v8<atf„aoi<lWi9»  i^27,  75N,  \^.  il4$;  Mayp  v.„Mayq,  ll9.J)faa|..^0. 

ajLJa^  SUjai^ajy.  Bell.  <C.  iQ..W.;P.  Xfniu)  $X  Fed.  83Q;  il^ieff  v^  ^aw. 

.;    YoT)^.p.,|^i,?LjR..J^,  Co.  67  Hyp,  .205,  22  N.  Y.  gupp,  ^04;  Taylor  v., 

.     W<HKi,  2  Edw.'Cli.  94;   Raiph  v.  Brown,  3  Watts  k  S.  3&5;  Lea  y.* 

'     Hender8on,'lColdw.  146.--    ''•""     ^•'•'    '    •"     '•  '"   ■'""''^-   ''''■•   '  '  ■  '^ 

In  Smith  Yv  idcane, '12  Vt.  49l,  the  doiirt  skys  that  thd  Wil^^ss  ought  to' 
be'^ld  either:  bjr  his  dounsel 'of  thfe  court,  at  the  suggekion  itff  eoun-^ 
\'  9^' that  h6  ig.iM  obliged  to  ttestify-  ifr  Hii  matter  will  itendito  oriA- 
'.■   lAiA^ithlBi.;   -..f    )o     ^       .5  ■••:»•.]  •-.-•'I.         ;•'-,-.    _    -    V: 
SNote  in  4  L.RJL.(N.S.)  1144;  Wigmore,  Ev.  §  2269.  .     .     j. 

Tk^ P9urjl}i|8  n«ft  \immi  tq.so  ^n^xv^  i^j.^ifi^^ss  .apon  th^ 4nfterpDsition|  of 
. .    ;i^,pa^  and?p.depeaidejiit}y.  of.  ^y^^tgect^ontc^ken  by  the  witness  him- 
self.   Com.  V.  Shaw,  4  Gush.  694.  ...... 

•  '''"1    •■•■:»;  •  -i    :;■     V  »■    .".J    .'(i  •<■. //t;  n-"'}         i   .i-i.    .■.,-' 

And  the  failure  of  the  court  to  daujtioi^  a.  witness  is  not  cause  for  setting 

aside  a"  verdict  against'' one  ^\ippfi  whose  'trial  tke  witness  tiestified. 
"■•    Diiiin'v:  State; ' 9i9  =  Gal' 211/66 'B.'-B;' 448:''  •  n  •  '   /; 

*  dl^  When,  protected  from  effect  of  disch^re:—^A  witness  can- 
not claim  liis  privilege  Wherie  tiie  pfosecuttofi  to  which  his  ans- 
wers will  expose  him  is  barred  by  the  statiite'bf  limitations;^ 
nariwiere. he Jpqa^ jb^p,. par4ane,d, n or  acqii;iitt^4 '  9^  ^^  offens^. 
But  neither  a  piromise  of  the;  attotrney:  general  noib.  to  proaecute,^ 
tltdr  «fcn  •equitable'  right  tb  executive  pardon,^  if  the  witness  states 
fully  and  fairJj^  tlfe  6ruth,'  will  deprive  him  of  his  privilege. ' 


i.i'-.j  »;..    W-;     :H     li';*     J  •     ?!.../     i;  ;/->   ;       '        /         •.       ,.        '',     ,4     ,^    .'.        .'I 


»!      /.J 


^CalhbM' r.'  Tfrom^^^       56  -ATa.  160,  2$  Am:  R^.  iS4)'^x  parte  Bosco- 

•'  *  wi'tjii%4;Ala.  463;'4  So.  279,  5  A.S.^K.  3»4^,  Ex  parte  Cohen,  lOf^Cal. 

'  '62i, '3S'¥a6.  384;' 4^  a.  S.  R.'lfc7,  26  L.^. A:  423;  W^ldon  v.  Biirch, 

''''  fe'ril.'^t^y^ahankfe  V.'Clilind;  h'lo^,  401,  41 -N.- W;  SSjEx- JJarte 
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Hedden,  29  Nev.  352,  90  Pac.  737,  13  Ann.  Cas.  1173;  Manchester  &  L. 
R.  Co.  V.  Concord  R.  Co.  66  N.  H.  100,  20  Atl.  383,  3  Inters.  Com.  Rep. 
319,  49  A.  S.  R.  582,  9  L.R.A.  689;  Close  v.  Olney,  1  Denio,  319; 
Druggist  Cases,  85  Tenn.  449,  3  S.  W.  490;  Floyd  v.  State,  7  Tex.  216; 
Childs  V.  Merrill,  66  Vt.  302,  29  Atl.  532.  Contra  McFadden  v.  Rey- 
nolds, 9  Sadler   (Pa.)   105,  20  W.  N.  C.  312,  11  Atl.  838. 

But  it  must  affirmatively  appear  that  no  prosecution  is  pending  against 
the  witness.  Lamson  y.  Boyden,  160  111.  613,  43  N.  £.  781;  South^r^ 
R.  News  Co.  V.  Russell,  91  Ga.  808,  18  S.  E.  40. 

«  Brown  v.  Walker^  161  U.  S.  591,  40  L.  ed.  819,  16  Sup.  Ct.  Rep.  644. 

SLathrop  v.  Roberts,  16  Colo.  250,  27  Pac.  698. 

4  Mueller  v.  State,  11  Lea,  18. 

B  Ex  parte  Irvine,  74  Fed.  954. 

The  question  whether  or  not  a  witness  may  be  deprived  by 
statute  of  his  constitutional  privilege  of  silence  depends  npoa 
the  extent  of  the  protection  which  the  statute  arfords  him.  If 
tbe  statute  affords  complete  immunity  from  prosecution,  the  wit- 
ness may  be  deprived  of  bis  privilege.  But  a  number  of  the 
early  eases  declared  that  a  witness  might  be  compelled  to  testify 
where  the  statute  did  not  insure  him  such  complete  inrniuuity, 
but  simi)ly  prohibited  the  subsequent  use  of  his  testimony  in 
any  case  against  him.^  .   '  .        - 

But  the  better  rule,  which  is  now  sustained  by  this  great 
weight  of  authority,  declares  that  before  the  constitutional  privi- 
lege of  silence  can  be  taken  away  by  the  legislature  there  must 
be  absolute  indemnity  provided;  that  nothing  short  of  a  complete 
amnesty  to  the  witness — -an  absolute  wiping  out  o^  the  qffesiis^,  so 
that?  he  can  no  longer  be  prosecuted  for  it — will  furnish  that 
indemnity ;  and  that  a  provision  merely  that  the  testimony  of  a 
witness  shall  not  be  used  in  evidence  against  him  does  not  se- 
cure such  absolute  immunity.* 

1  State  V.  Quarles,  13  Ark.  307;  Higdon  v.  Heard,  14  Ga.  255;   Wilkiim 
V.  Malone,  14  Ind.   153;   Ex  parte  Budkett,   106  Moi   602,  14  L.R.A^ 
.407,  27  Am.  St.  Rep.  378,  17  S.  W.  753,  9  Am.  Crim.  Rep.  75(4;  La, 
Foutaine  v.  Southern  Underwriters'  Asso.  83  N.  G.  13!2. 

People  ex  rel.  Hackley  v.  Kelly,  24  N.  Y.  74,  even  went  so  far  as  to  decide 
that  the  constitutional  provision  that  no  person  should  ''be.  coippelle.d 
im  |iny  criminal  case  to  be  a  witness  against  himself"  applied  only 
in  a  criminal  case  in  which  the  person  soi^ht  to  be  made  a  witness 
was  also  a  party  defendant,  iind  that  therefore  a  statute  miji^ing  the 
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giving  of  testiibonj  compulsory,  but  providing  tbat  the '  testimony 
should  not  be  used  in  any  prosecution  or  proceeding,  civil  or  criin-v 
inal,  against  the  witness,  was  sufficient  protection.  But  this  wias 
overruled  in  People  ex  rel.  LeWisohn  v.  O'Brien,  lV6  N.  Y^  253;  «a 
N.  E.  358,  15  Am.  Crini.  Rep.  97.  «  . 

•  Counselman  v.  Hitchco<»k,  142  U.  S.  547,  35  L.  ed.llW,  3  Intetis.  GomJ 
Rep.  816,  12  Sup.  Ct.  Rep.  195;  Ex  parte  Clarke,  103  Cal.  352,  37^ 
Pac.  230;  People  ex  rel.  Akin  v.  Butler  Street  Foundry  &  Iron  Co. 
201  111.  236,  66  N.  E.  349;  Lamspft  v.  Boyden,  160  111.  613^  43  N.  E. 
781;  Emery's  Case,  107  Mass.  172,  9  Am.  Rep:  22;  Ex  parte  Carter, 
166  Moi  604,  57  1..R.A.  654,  66  S.'W.  540;  State' v.  Nowdl,  58  N.  H.' 
314;  People  ex  rel.  Lewisohn  v.  (yBrieni  176  K  Y.  253,  68  N.  E:  353, 
16  Am.  Crim.  Rep.  97;  Re  Beer,  It  K  B.  184,  115  N.  'W.  672,  17 
Ann.  Cas.  126;  Cullen  v.  Com.  24  Gratt.  624. 

The  rule  declared  in  Counselman  v.  Hitchpock,  142  U.  S.  547,  .35  L.  ed. 
1110,  3  Inters.  Com.  Rep.  816,  12  Syp.  Ct  Rep.  195,  in  which  the 
question  is  considered  at  length,  with  ati  extensive  review  of  the' 
earlier  authorities,  i6,  of  course,  binding  on-  'th^  Ffed^ral  courts,  ifhieJi 
h«ve  since  Mlowied  it»  except  int  tlie  case  tol.  'Mftckei  v.  pooheHter,' 
42  C.  C.  A.  427^  10^  Fed.  314,  where  it  ifras.  hfOd  that  §  7  of  ther 
bankruptcy  act  July  1,  1898,  providing  that  np  testimony  g^iyeQ  by 
a  witness  should  be  offered  in  evidence  against  him,  in  any  criminal 
proceeding;  was  sufficient  to  satisfy  tlie  constitutional  guaranty  agaitisi 
self-crimination.  But  this  decision  seeflis  to  be  based  oli  a  iniscori- 
eeption  «f  this  case  of  Brown  v.  Walker,  161  U.  :S.  601,  40  L^ed..  810, 
5  Inters.  Cpqi.  Retp.  369,  16  Sup.,  Ct.^  Rep»  64f,  in  whic^;  i^  :was  he^ 
that  exempting  a  witness  from  any  pirosecution  or  any  penalty  or 
forfeiture  on  account  of  any  transaction  to  which  he  may  testify 
stiffibiently  satisfied  the  guaranty  against  self-crimination,  and  adds 
that  the  fact  that  the  wltnesi^  cahnot  be  shieMed  from  thh  p^s6Ual* 
disgrace  or  opprobrium  attaching  to  exposure  does  not  render ^tltc 
statutory  protection.  ilisuflHoient  to  s^ilf^  the  cqn8tli^itiopal,|»uarai|ty. 
The  latter  case  is  followed  in  Interstate  Commerce  Cppamiss^il,  v. 
Baird,  194  U.  S.  25,  48  L.  ed.  860,  24  Sup.  Ct.  Rep.  563. 

For  cases  in  which  various  statutes  have  been  considered  and  held  suffi- 
cient to  satisfy  the  constitutional  guaranty  against  self-crimination, 
see  People  v.  Sharp,  107  K.  Y.  427,  1  Am.  St.  Rep.  851,  14  N.  E.  31^; 
People  V.  Cahill,  103  N.  Y.  232,  20  L.R.A.<N.S.)  1084,  86  Ki  £l>89; 
Re  Briggs,  135  N.  C.  118,  47  S.  £.  403;  SUte  v,  Newell,  58  N,  M.3U; 
•Kendrick  v.  Com.  78  Va.  493;  People  ex  rel.  Akin  y.  Butler  Sti:e/6t 
Foundry  &  Iron  Co.  201  111.  236,  66  N.  E.  349;  Ex  parte  iUohen,  104 
Cal.  524,  26  L.R.A.  423,  43  Am.  St.  Rep.  127;  38  Pac.  364;  State  v. 
Jack,  69  Kan.  387,  76  Pac.  911,  2  Ann.-  Cas.  171,  with  note'  in  1 
L.R,.A,<'N.S.)   167,  reviewing  all  the  authoritiea  on  tbie  question. 


I  ■ . 


A  few  statutes  expressly  provide  that  testimony  so.  secured 

Abbott.  Civ.  Jur.  T.— 14. 
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sHMl  not  be'iised,  eteh  in  ^  civil  proceeding,  agaiAdt  thfe  wftiiifess.* 
But  wliere  ^ucli  exprbiss  provision  Ha^  Hot  l)ee4  madeij  a  statute 
gl-^nting  in^n;VH^ity  from  ^^beiiig  prpsecut;ed  or  ^^l)jected  to  any 
penalty  or  forfeiture"  because  of  .jte^timony  thu3  elicited  re- 
lates only,  to  erimmal :  prosecutions  and  not  tO'  civiX.  pcoceed-t 


t  .  *  *        ,    .'       "  i  /H  /  I  *  •   •         -     >       •  1 1  I    '  •  ■  ■     ' 


il»eople  ex  rel.  Hackley'v, "K^ll/,  UHf/'^/U.     '     '     ' 

•  ae  Bjggers,  Zi^  Okla,.  842,.  ^^  l43.A..<JT,9,).  «^%i  W,  Piu?^  lOpS.,   That 
thf re/  ia  MCQQaide^aUe , ,i^di>:ec^:  {autl^^riJ^  supporting.,  t)^ip ,.,^cipi<Hi   is 
,    •hown.'.'by/thjQ  liote^accompanjing.  ^^  Xi3.A4:r^|)9rt  qI,  ;ij|e  (ff^ae/, , 

fe.  ]Cowl7mv^ii^  tend 

t^  cnm{p4J;^,%im,—W^  to 

1^!iK>jQtrAxy^i;i't>ia  iiQw^wellj^^ttied.  that.it  19; iXMPitftfk^ffi^  to 
excuse  tile  witDjie88^fn9m«nsw6rmg^*t^^  he  ntiay  think hiis  ani^er 
mi^ht  pcfesiMy ^Jedd'tb  Ifebffle  Criinmd^icM'fge' Against  •^irif]^,  or 
t%^  to-c6&viot  hipi;  6f  it  if  ;in^de. '  ;^^^^^  to 

perceive  .^^ai;;^1^pr^,i^;r^^ 

the  wJtApsfticQift  his  \^iv^.,Qom9ell^  Iq  jan8fFer,.ii  rAlwi  itt  W*  for 
tha^judgd  before  whotnitheiqlieslfioniaa^s^SytO'deciidetwheitiqer  an 
ansVer-td' tlie  (jfuestftini  ptx^  Bidyi'i'6iai!fAnA'b!yMv^'anetti^<^  to 
(?i^ii6inate  thb  witness,  or  to  farniSK' tf 6«f' of  k  KiK^liJ'iWmam 
9t.?^^d?^SP.  W<^.9sary,to,  cppvict,>,itp^  of  ,^  criflo^^-^a^^^i^j^^^ter- 
iPiinii;ig  thi^  q,ue|3tjloR.,the  co^J:t,«iay4Q^at(^llthei^rc1JPia9tellce8 

'.  But' thb  'privilege  shbnld  be  Tte^tVgnfeed  atod  J^tcytedf^d'^here 

iff  iShot  ilfeaHy  inaaiffest  tK^t  t'te'A^V^^'c'allfe4*'for  ciii''hi!t^  no 
incriminating  tendency.  Xi  the  fact  that  the  witness  is  in  dau- 
ger  appear^,  great  l.atitia<^,^,^|i^oyld  b^.a^^^^  ifl  J^tjgmg 

f Qir . hi^lself  of^.th^  eifect.^af  lai^yr  pfirticiilfir.,qtt©ptio«,*.,nSa':the 
coiirty  in  .thej  appiiea;tion  of  (fheae.pifinripleB, 'icannot  -^nopferly 
anticipate  the  alisWer"6f 'the'%itness,'  (J!r*  asfeii-feie^  that-'lt' w6uld 
b^  stfch  as  to  have*  iio  tendiericy  t6  incriAinate  KiiA,  if  a '  different 
answer  responsiye^.to-the.^^estion^niig^tjbiivf  tp^t^eiifct.  j^.^d 
tjbq,  co^jrt  f^i;vno|t.4eniyithef^piuv^Ij^e  tQ  %rwi<^!^sS;,^hot»clfti»as  it 
under  oath^  unleaa  9atifi£dd>ithat  tbe ^itneeef  isr^^ietakeii^^bcts 
in  bad  faith.* 
1  .Neither  can  a  witBBs]3:;be  s^quired  tdshon^  how'ali  an&wA*  ^Ul 
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cj;imfi)ate,]uin,  outf^wls^e  tte  pwppse  giif  tile  jJrr^ilefie'wouW  be 

frustrated.''   .,.,.,     ,     .  I   ;,    ;i     '    /,     ,     1,  /   .  .   , 

I'lAiltad  Stateiiv.  MdCartb^,  21  Blatiohf.,  4M,  J8  F^d..  87;  W^lcuff,lSea- 
■  ' 'sumaA  Bcnsdiet  v.  Wagner  Typcwntu  O).  S9  £ed.  168;  Ui(it|i'(I,Statei> 
'  v..>0Dl1tn»,.  145iFedl.70fi;  Re.:Kogiere^32d/eal.  MQ,  ft2  Ftic.  47;  ^Rrad- 
.i^.Md;  vj.Oltu-k,  182 'Cult  laetM  P^a  395;  'Kx  partt  Sanior,  37/F1a. 
1,  32  L.R.A.  133,  19  So.  652;  People, «x.rfll-  AUw  V.  Bqtler  ^reet 
.  ...  rp{ui^rji,A,Iion.,0»).,afll|IU..,a3ff,/«6,N,,E.',34p;,Maniiing,v.-,|.MercBj)- 
,  tys, .Securities  ,Co,.24*;,Ill.,,5ft*,,  30L.E.A.<,N.S.)'.725,  90  N/.e!  ^8; 
.'.:4RiGl)nW'  V-  Sm£,  ?  ().  C^^«.,  532|  tjahwke.  t.  Cleland,  te']^wa, 
„i/401,..4i;J«.  AV|,,W7  Eo,  Moa^  138  ijich,,?5j2..  101,  N,  W.^  589,  s' Ann- 
...  iq*B<  3SH._  q^tfr  )(/'i;t,ft(lw,,>«,  ^ii)n.'.263,',  45  ^fl.  "W. '  447,;.  Ex. 
..;i»r»e  at,iw.,7»' <>1.,A3..11if*c-tl*6»t  phesfip^ak^  C|ub,  v.  ptate,  63 
,  .  M4,j;44l^i,,.EJi  .parts  GWlW.  J7&.'jl[(i).,248,  7?  S.,W.,562;  Territoiy  v. 
:,  NHgentt  l^M«rt..,.(La.)  108;  ,Com.,,y,  prayoard,  Tlianfier,  Crim'.^CaB. 
.,,.|14^irE9ritei  y,  ,,y^iJljiril  87  .How,  ?!>,,.  193^  LaFontaine  y.  Southern 
,  I'UB^emrotaiV/Aafo.^^iiJfMQ.  133;|I>-^8b,f.  New  York  C.  ^  H.  B.  R. 
C^  ej;flmh,.20i6,  23  H,.Y.aHJfl.;l(H,,»fl3T'?ied4n  55  N.  V.  g.  E.  ,931; 
.  .  ,  QfODA  '^  B(lli  l#B(Pf»,,4V4,  82  AtL,  IW,  844  (alao  sta^utory^  ryle)  ; 
.-,  ,.Ilori,T..eU:te,;7  .Tw.  ,gi6;  KirpqV«..T'  state,  9  ^yis,  140;  Rudolph 
,,  7.  State,  ,528-. Wi%  .aSW,,,!,;^  Ap».  ,Eft.,Itep,;3g,  JO;  N:  W,  4a«;  Mia- 
,'  .kpntviu  .y- '.Bhaypr,  .^  ,^;cv  39^,49  I^R.A.  §31,  .^8,  Fac. .  411;,  Ex 
.„  ,  p«u(t«,JB«w**«.yU  ^..^iCIi.  Riv.'s^.^^'LJ.  Ch.  N,'s.,75«,'4ja  L. 
.,:-:(r^.iN.,-S.-5P8,  MWf*1q.,|aM"t85?','S9  J*  P-^33;  J^JatioiaJ  "Asap.  v. 
Smithies  [ISOO]  A.  C.  434,  75  L.  J.  K.  B.  N.  S.  ■861..8S  lij.T.  %  S. 
^^jj71,  ^^  'Cniea  L.  E.  t^U,&  Ann,  CJas.  ,738;  lix  parte  Maguir^  ^4'tQue- 
..„,be^,  U  R.  350;  ■Rfe.JTj'pQjeCl  "Sesi  &  R.'all  121  Eifg.-'-Re-* 
....'wint,  'VM-  2  Fo»t.  A  ?.,i57'"3D'K  i.'K.  B,  X.  9.  3^1, 'f  JUT.  N.  S. 
-.''  ,,?.5'f8.  r>  L.  T,  -V-  ^:.  J  1^1,9  yv^k.'^kp.  ktO.  fl  Cos,  C  C.  S2;  Ki'Earte 
Perniiml,-./.  in  C.  H,  X"  S."  3,  ^J4^;,fchg.  K.-prinl,  34b,  'SO'L'J.C' P.  N. 
B.  3:1!  7  '.■.  "<  ■■  i/i,'  4'"L.'  T.  N.'  B.  324,  11  WeW.' Rep." '832,  15 
.' '''Eng.  T.  .■  I.I'  ex'dyn.'l^owfenffeV.'EgTeinoiif,  tKoorfy  4  ft.' 
_"g80";   r     i  '1,"l.  ■R.'e'fch.'''Di^.'230,  4«'Li'J.  Bankr.'N.  S. 

""   '112,  n:   !  .    1-.   \     -.   ---irafl  Wee'k.-'bef  9]   S^g.  -f.'Garbett,  2  CWr.  & 

The  pipilff  sRHifg'.tHE?fit?l«M,rov  ^'^,,f'Ji'^*'r,  ,??*'j""*°?  ^*^*'  *••* 

,    ff^fw^^  i^>fi}fat.po§filUj^ct^in^a.^y_  iqmlicate  hi|n.     Ford  y.  Staie,  29 

■;  "i,if  ■^i,.>i>'nf.jec./^^,\' ,;^  :;'■/:  *^^  ,"^,^'  v    '.;■    ■■'' 

IJSHV  P»lte,.IrNW,  ,7ll.-?"9(i.  ««;,root  y,  ,.9u:9hwa;n,",  lU   Fed,|158;    Re 

:l    Vimt  134, .Sfd.  409,.*  <!.,.^sequ{mt^a[^^},,in  136  ^ed^  ^88;  Upit«d 

States  T.  Burr,  Fed.  Gas.  No.  14,692e;  Ex  parf«  Boscowitz,  84  Ala 

fi  463g^  8o«.27J,^  A;,  as,  384;  Ovej-er^  j;.  Sufieriqr  Ct.  iS'l  Ca:i.'280, 

i%Pa<!.,372;,$tate'v.'l^ui5y   U'lgwa.  jl'25;  Steveni  V.  State.'SeiKkn." 

'  ^jfl%J^  ?f*-  .3^?;  Ward'v,  8t»te,.2  l(o.__  120,  22  Am.  Tfec'  itO;  tdbiaa 

y.  Odell,  30  N,  hV540;  Janvriii  v. 'Scammon,&9  S:  H.  280;   Stafe  ex 
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rel.  Eaton  v.;  Farmer,  46  N.  H.  200;  People  v.  Priori,  164  N.  Y.  459, 
68  N.  E.  eiS;  Fellows  v.  Wilson,  31  Barb.  162;  Byaas  v.  Smith,  4  Bosw. 
679;  Friess  v.  New  York  C.  &  H.  R.  R.  Co.  67  Hun,  205,  22  K  Y. 
Supp.  104;  McGorray  v.  Sutter,  80  Ohio  St.  400,  24  L.R.A.(N.S.)  165, 
131  Am.  St.  Rep.  715,  89  N.  E.  10;  Ex  parte  Park,  37  Tex.  Grim.  Rep, 
590,  66  Am.  St.  Rep.  835,  40  S.  W.  300;  Ex  parte  Andrews,  51' Tex. 
Crim.  Rep.  79,  100  S.  W:  3(76;  In  Re  Consolidated  Rendering  Co.  80 
Vt.  55,  66  Atl.  79tO,  11  Ann.  Caff.  1069;  Sidl3fo<»ttom  v.  Adkins,  3  Jur. 
K.  S.  631,  5  Week.  Rep.  743 

8Wyckoff,  Seamans  &  Benedict  v.  Wagner  Typewriter  Cb.  99  Fed.  158; 
Ex  parte  Senior,  37  Fla.  1,  32  L:R.A.  133,  19  So.  652;  Minters  v. 
People,  139  111.  363,  29  N.  E.  45;  Printz  v.  Cheeney,  11  Iowa,  469; 
■  Stevens  v.  State,  50  Kan.  712,  32  Pac.  360;'  Ward  v.  State,  2  Mo. 
120^  22  Am.  Dec.  449;  Janvrin  v.  Scammoh,  29  N,  H.  280;  State  ex 
rel.  Eaton  v.  Farmer,  46  N.  H.  200;  Com.  v. '  Braynard,  Thmcher, 
Orim.  Cas.  146;  People  v.  Mather,  4  Wend.  229,  21  Am.  Dee:  122; 
People  ex  rel.  Taylor  v.  Forbes,  143  IC;  Y.  ^9,  38  N.  E.  309';  Re 
Van  Tine,  12  How.  Pr.  507;  Chappen  V.  Chappell,  116  App.  Div. 
hlZ,  101  N.  Y.  Supp.  846;  Re  Lowe,  3  Ohio  N.' P.  K  S.  641,  16  Ohio 
S.  &  C.  P.  Dec.  ^54;  Ex  parte 'Alidrews,  51  tex.' Crim. 'Rep:'  79,  100 
1^.  W.  376;  Ex  parte  Reynolds,  L.  R.  20  Chi' Div:  294,  61'  U  J.'  Ch. 
N.  S.  756,  4ei  L.  T.  N.  S.  508,  30  Week.  Rep.  651,  46  J.  T.  5^;  Short 
V.  Mercier,  3  Macn.  &  G.  205,  42  Eng.  Reprint,  239,  20  L.  J.  Gh.  N.  S. 
2^9,  15  Jur.  93;  Fisher  v.  Ronalds,  12  a  B.  762,  22  L.  J.  C.  P.  N. 
S.  62,  17  Jiir.  393,  1  Week.  Rep.  54;  D'lvry  i.  World  N'iW^paper  Co. 
'  JLt  prit.  Pr.  Rep:  387;  Paxt6n  v.  Douglas,  IfiI'Vfes.  ^t.  226,  34  Eng. 
keprint,  502. 

iJPooty.  Buchanan,  113  Fed.  15(3;  Re  Hess,  134  Fe,d.  109;  Ex  parte  Boa- 

'.    5^'witz,  84  Ala.  463,  5  Am.  St.  Bep.  384,  4  So.  279;  Ex  parte  Maguire, 

14  Quebec  lu  R,  359 ;;  Re^.  v.  Boyes,  1  Best  ^  S.  311,  121  Eiig.  I^eprint, 

V  730,. 2  Fost,  &'F..  157,  30  %j.  J.  Q.  B.  N.  S.  301^  7  Jur.  N.  S.  1158,  5 

Ia  T.  N.  S.  147,  9  Week.  Jlep.  690,  9  Cox,  6.  C.  32.  '/ 

6  United  States  v.  Burr,  Fed.  Cai?.  No.  14,692e;  Ex  parte  Butt,  78  Ark. 
262,  03  ^.  W,,  992 ;  Re  Rosser,  96  Fed.  305 ;  Wilson  y.  Ohio  Farmers' 
4nB.  Co.  164  ind.  462,  73  N.  E.  892;  Howard  v.  Com.  118  Ky.  1,  80 
S.  W.  211,  81  S.  W.  704;  Janyrin  v.  Scammon,  29  N.  H.  280;  C'oburn 
y.  Odell,  30  N.  H.  540;  People  v.  Priori,  164  N.  Y.  459,  58  N.  E.  668; 
Fellows  y.  Wilson,  31  Barb.  162;  Curtis  y.  Knox,  2  Denio,  841. 

BEx  parte  Boscowitz,  84  Ala.  463,'  4  So.  279,  6  A.  S.  R.  384;  Re  Aflison, 

. ,   156  Mich.  34,  120  N.  W.  19 ;  Chamberlain  y.  Willson,  12  Vt.  491,  36 

Am.  Dec.  3^6;  Temple  v.  Coni.  75  Va.  8^2;  Karel  v.  Conlan,  155  Wis. 

221,  144  N.  W.  266,  49  L.R.A.^N.S.)  826.    But  see  State  v.  Duffy,  16 

Iowa,  425.  '  '  ... 

TEx  parte  Irvine,  74  Fed.  964,  Ex  pa?-te  Butt,  78  Ark.  262,  93  S.  W. 
992;  JEx  parte  Senior,  37.FriVl,  32  L.R.A.  133,  19  So.  652;  Wallace 
y.  State,  41  Fla.  547,  26  So.  .713;  Printz  v.  Cheeney,  11  Iowa,  469; 


VIII. ^SA]CIKAXX9ir    OW   WITNESSES.  '  213 

Stat*  V.  Dttffy,  16  IpiiVa,  425;  Hqwodrd  v.  Com.  13^  Ky.- 1,  80  S.  W. 
211,  81  S.  W.  704;  Mcrluzzi  v.  Gleeson,  50  Md.  21i;  State  v.  Thaden, 
43  Minn.  253,  45  N,  W.  447;  Janvrin  v.  Scfeimnon,  29  N.  H.  280; 
Coburn  v.  Odell,  30  N.  H.  540?  People  v,  Mather,  4- Wend»  229,  21 
'Am.  Dec.  122;  Frie«»  v.,  New  Y&rk.x:;,  &,  H.  R.  E..Co.  67  HiAn,  205, 
22;  N.  Y.  Suppi  1045  Kirschner  vi  State,  9  Wis.  1*0;  Miskimmins 
V.  maver;  8  Wyo.  392,  49  L.B.A.  831,  58  Pac  411;  Short  y.  iMercier, 
3  Macn.  &  G.  205,  42  Eng.  iReprint,  239»  20  1^.  J.  Ofa.  N.  S.  289,  15  Jur. 
93<    .-:...'•  .•  .  -i 

For  a  morfe  extended  discussion  of  the  question  of  conclusivenees  of  wit- 
nesses statement  that  his  Answer:  will  incriminate  him,  with  a  iull  re- 
view., ol  the  authorities^  see  notes:  iin  >24!l#«R.A*(NkS*)  165^  and  40 
L..R.A.(N.S.)    827. 

i.  Exp^rt^B  refusal  to  tel(tify  imlesir  specially  compeHsatted* 

It  has  been  held  t!iiat  an  expert  cannot  be  compelliBd  to  testify 
as  sixth  unlesfe  specially  compensatied.*  But  the  weight  of  ftu- 
thority  is  to  the  effect  that,  while  he  cannot  be  com|pelled  to  make 
anj^  preliminary  preparation  without  extra .  qompensa,tion,  he 
cannot  for  that  reason  refuse  to  give  such  information  as  he  al- 
ready possesses,^ ,  .  .  ,  ,  ' 

IWebb.  V.  Page,  1  Car.  &  k.  23;  Biichman  v.  State,  59  Ind.  1;  United 
States  V.' Howe,  12  Cent  L.  J.  193,  Fed.  Cas.  Noi  i5,404a.  Dictum 
to  sa^me  effect  in  People  v..  Montgomery,  13  Abb.  Pr.  N.  S.  207;  Re 
Roeiker,  Sprague,  276,  Fed.  Cas.  No.  11,995.' 

The  effect  of.  the. decision  in.3uchman  v.  State,,  59  Ind.  1,  has  been  nulli- 
fied in  Indiana  by  a  legislative  enactment  evidently  injbended  to  meet 
this  decision  requiring  an  expert  witness  to  testify  for  the  same  fees 
as  otiier  witnesses.  Burns  Anno.  Iiid.  Stat.  1914  (Supp.  19i8)  §  5^8. 
And  iof  an  eittehcled'  dUcussion  of  the  compensation  of  expert  wit- 
nesses, see  notes  to  Flinn  v.  Prairie  County,  27-  L.R.A.  669  j  Philler  v. 
Waukesha  County,  .25  L.R.A.(NiS.)  1040,  and  33  L.RvA..<N.SO  386. 
And  as  to  the  right  of  the  state  to  require  sfifvice  of  witnesses  with- 
out cdm^nsation,  see  note,  to  Dixon  iv^  People,  39  LJR.A*  1^16.  As  to 
power  of  court  to  compel  an  expert  witness  to  testify  see  pot^  in  2 
A.L.R.  1576,  with  incidental  reference  to  right  to  compensation. 

8  Ex  parte  Dement,  53  Ala.  389,  25  Am.  Rep.  611 ;  Flinn  v,  Prairie  County, 
60  Ark.  204,  27  L.R.A.  669,  46  Am.  St.  Rep.  168,.  29j  S:  W.  ^^SS; 
X>oi|imer  County  v.  Lee,  3  Colo.  App.  177,  32  Pac  841;  Sf^l^olield  v. 
.  lattle,  2  Gil.  App.  286,  .58  S.  E.  666;  Dixon  v.  People,  168  111,  179, 
39  L.R.A.  116,  48  N.  E.  3,08;  Walker  v.  Cook,  33  111.  App.  561;  North 
Chicago  Street  R.  Co.  v.  Zeiger,  182  111.  9,  74  Am.  St.  Rep.  157,  54 
N.  E.  1006;  Kelkr  v.  Harrison,  151  Iowa,  320,  128  N.  W.  851,  131  N. 
W.'53,  Ann.  Ctts;  1913Av  360$  ^tate  v.  Teipner,.  36  iMinn.  586,  32  N. 
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'''    "'■  W.  6178;  Burnett  v.  Freeuaan;- 125 '\N<lo.  c&pji.  «83/l0g^  S.  W/  121    (on 
subsequent  appeal,'l34  Mo.  Aj>iJ.  700,  115  S.  W.  488)jMftiri  v.  Sher- 
man County,  74'Neb.  15f6,  103' N.W.  1^38;   Cdm.  ex  ife1/Sh&,*^Iey  v. 
:      '    Luisas,  24»Pa:>  Co!  Ct:  126; 'Buminerd  v*Stftte, '5  Tejfi  App.   365,  32 
Am.  Rtep.'673^,  PhiHer^v.  WAufcesha  tJounty^  139  Wis.  2^11,  2&' L.R.A. 
'■    (Nia)    1040,-131  Ami  St.  R^ep*  1066i'^2a  lir.  W-'S2a,a7''A)QXi.   Cas 
♦       712;   Butler  v.  Toronto  Mutosbope'Cd  11  Out,  ^li.  Rep  J  112,  ^   Ont. 
'      Wkly.  Rep.  527,  6  ilntt.  Cas.  902  arid  note.  J      '        '    >  ^J  » 

In  Bathgate  v.  Irvine,  126  Cal.  135,  77  Am.  St.  Rep.  158,  58  Pac.   442, 
'it  wa-s  heM  that' expert  witnesfeefe  weiie  notiienlHled'^  fees- as  such, 
'  »'iior  even  for  expenses  >  mbuited  by  them<  iii 'ibatkiiii^Hurveya  or   pre- 
'  '    •<  paring  maps,  whe^e  it: appeared  thai  they  -w^refflot  aeiin^- under  direc- 
tion of  the  court.  '.'.>://.''.''.. 

And  the  right  to  allow  the  fees  of  an  expert  witness  as  costs  is  denied 
i*'«B;^J^i^*fr,)8«iKpTr».:57Q/.ia3ifN.7'K4i^i>pp4  S[Qfeolll^  ;fif  r8f Jl^fc-U"' v. 
.,■.;.    ]\Iofniiig:J9|^rnal  Asso.^  22  ^¥is(?,  710,  ^^  3}^,  {5f..^HPP:,  W?  ,...  ;i 

I  fi\idi^ .  theire  if.  a ,  ^^ffi^i^iit  dotvsidif r^tiont .  Ipp  a' ;  proxQiae  Xo  rpe^j  ^aa. .  expert 
..^    ,  J   witness  a  r.ea,spnal?l^  <jp^pei>^^tjon  ;i^  a44Hi9?^MW,stajtutpry;f^e8,,  wh^n 
he  is  engaged  in  advance  of  trial  to  testify  as  an  expert,  is  declared 
'  '     '  m  Barrus  v! '  t>haneuf',  16^  Mass.  123,"32  liifeA.  &iS,"44  NT.' "ti.  1411 

And  physicians  employed  without  an  agreement  as  ^o  compensatipn,  by 
a  plaintiff  in  an  action  to  recover  for  personal  injuries,  tb  make  a 

.pergonal  .examination  of  his  condition  in  order  to  qualify  as  expe^rts, 
and  then  tp  attend  court  to  testify  as  such  experts  And  assist  counsel 
in  meeynff,  .expert  \evidence  fron^  the  other  side,  may  recover  from 
him  reasonable  compe^sp,jtion  for  thetir  time,  and  are  riot'^limited  to 
the  regular  witness  fees,  where '  they  '  were  not  summoned, "  Wt  ap- 

'  Reared  Voluntarily  under  the  agteemeit.  '  Qdrdon  ▼.' C(mley,'l07^'iAe. 
286,  33  L.R.A.(N.S.)    336*,  78  Atl.  366.  ■«    .    tr  ^.>,: 

It  has  also  been  held  that  a  district  attorney ,i^  authorized  to. contract  for 
,  ,    services  of  experts.    People  ex  r^l,  T;rjipp  v.Cayuga  Qoupty,  2^  Misc. 
.616,  50  JJ.  Y.  Supp.  16.  ■'.,    ■     ...'  .  ,"'  ,    ;   ■  .    .  .'."  ,.. 

But  a' county  is  not  bound  to  pay  an  expert*  wftnesi' 'hired  by  the  ffistrict 
'  ''     attorney  a- sum  which  is 'Unrieasonable'aiid'extravagaiit^  ■  People  ex 

'  '     '  rel:  Hariiilion  v.  Jeffersbn  County, '35  Afp.Divi-299,MM>N<  Y.'Supp. 

~    '  '   782*      *'    '  '  "  !".■,''  1  k    ■ '    '  '1'       t.i  ■<  I  "•  .1 

',  1   ;■    '    ■     .       I  "       !•     *     .   li  ■••■        t     /       .',        .  ♦  'I-       ''»•'..•'  I 

9,  ftnestioiU' generally*  •-    i..^    ..♦    .:r.,  ./  .i.;         !••     ,"/    „,* 

a,^  In;  ^e^ral.—'Esich  question- '  piit  to '  a  witn^s^  need  *  flat  be 
so  comprehensive  th^t  tli'e  ariswefr  wKen  taken  klcfn^  shall' 'b'e  evi- 
dence  of  some  issue  m  the,  cause.  .  Inat  the  answer  will  be  a 
iink  in  the  chain'  of  proof,  i^  >sufficiQ?i|1<  tp.,i:p»(Jor:.the  question 
retevatit.^  ■  The'  relevjatfcy  ofi  'prelimmarj?  questions,  neefd  not 
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be  appWnrwfien  ^.'^ed,.  where  tlie'^liswers  162d  ub  to'  oi*  connect 
with>stimQny.^ufes€jq,u,^ptly,  i?;it^^^  ,^     ,  ,^^    -  ;.,... 

.  Qqneral /qiijpjfttiftJ^s.  iqupiting:  a  cp.i^e,an4..thQ;varipu;S,i9gues  in- 
volved are  not  objectionable,'  unless ♦aaked  isi  'fiiieh.a  general 
way  that  no  intelligent  answer  can  be  given.* 

A  QompQunid  >Qte:»tioai  ohly/ap«tfrt  ^..wKiok  i^  prop^,  Aay 
rigbtfulJQf.betexdluded:  afe  'ai  whole ;->a»d<;thei!ConEk,  ma<yviin.  its 
diseretij^n/cefusel  to  all'O'W)  q^ostions  ^bdebjari^i  argumentative 
and*  apparently  int^ided  more-'to  affeeit.  the  jwry  Irj^.  the  form  of 
the-  question  than  by-zlhe 'aa^wef  <>f^the!witne88j*'0[r  >ivhich.are 
so  akiif wily;  framed  a8»to  caU  ouii  oertsiin  i aotcj  aiadexeludeiOthers 
conaieoted 'Warthitfaf  ^metransaol^ion^?;   fMo^  '.r  i  ;'    :  . 

The  sfidfHiiasionriofia  piYl|>e^.qmatioB'  iBdidtteifirorfbedauBiftibe 
witness  misunderstood  it  or  gave  an  improper  answer,'  and  if 
iio  i»i|)5p6^el- 'l;estitn(Ait  i^  ill  fiiof'*giV€fn,'  the''allowafwse  of^'itf- 
proper  questions  IS  iminatenai. 

1  Atdih^H,'  Tl  *  S:  F.» SR.  'C6.I  vi^^gtabfofii,  li'  Katl.'  354/35  Aitf.  'fcsp:  Sfc^, 
SchnchAtdt' Vj  Allen,  "1  WaH.  ^5d(  Vl'^l!,:^^:  '^t,    * "  '•    '  * '      •      ' 

But 

^^ 

'•   '  ^to^6m\  txi '^lfow'W'\ip;  at;  tiie' proper'  tinie  ^  piotif  oV  btffir  'facts, 

wriich,  if  true.  Will  inak4'tb4Ve»ti<'»^elevti:iit.'   Wyngert  Vl'Sirton, 
4  Mich.  286.  .  ^     •  '/    /  •  »  J...    -.//••      '•-:./'  •.:/<     '"  ' 

•  Strtte'Vi  K^nt;  6  N:  'D.  «516  (Stftte  V:'P8in<*6afetp86'L.'R.'A:.'  Bldi'd?  W.  W. 

'■'"1052,  '■•    • ' '   "'  '     *■'     '      'J'*'  '"'••'      •  •'  • '       '    \  .ii';. »   '..     •♦    •  ri  '  i 

SMann  v.  State,  23  Fla.  610,^'feo.  *^oV;"Nc(rthern  P.  k.  Co",  v.  Charlesa, 
.'2  e.  C.  A.-880,  t  l>.  g.  A|»ji.  359,  61  F^d'  662f 'Vaii'Wittkfe  V.  WiBrfU, 
'^  i    81  6tt.  98^  7*  S.  B. '»44r''Hi'ckfA  'y.i RiYerfei^  iViiit  -Co;  12  0*1.'  303, 
1'3  Pac.  873;  Angell  V: "Ho^ttbtiry,^  12  BricH:'  24.1;''H  '"'  '^  •' 

♦  Ferguson  v.  Moo^^,  «fe'TeA«li.  342p3§  S.  'W/34i.^ "    -^'i    '^ -^^  '    '  J'  i.^p'^  * 

A  question  directing  a  witness  to  "state  to  the  jury  the  various  conversa 
.  ^^i<^P9.wl^i<?Ji;Je4,ji^^  to.^^tipyTakinjg^^oJf  this  cqi^tract;*  |a  pi^^^Vty  dejected 
as  too  general.    Hinds  v.  BackHs,  45  Minn.  170,  47  N,  W.  655.  ,      r. 


to  render  A  question; 'In'' i'C^if  tilpjiai-^nily'  irr'elevaiit,  propeir'  'to  be 
alsked  ks'a  link  Ih  a'fc'fiaitl  ot  e^deVicie,  it'inuali  be  ftctemplknled  with  a 


».'S. 'A/pp.-608i, '62  Fftd.  137^51:1  ■•   ■    '•'    '■      •    -.     '       "'   -■•"       'i-    >    •'     - 
ostate  Vw'3B-eath,.6  bhtd.G.' C.  94,  SOhio  C.  D.  49.  ' 
rTyterwJ  Wadifinghinn;  68  ton^.  '376^  8  !l.R:A.  65?5,  20  AtJ:  836. 

«FoiUrfv.^>Dfc]^eii8on;»e4iVt.'233/'24'Atl;'?60.  ■•■    ''■    ^'t.-'.:   .    'i 

•State  V.  Tippet,  94  Iowa,  646,  63  N.  W.  445;  iJeW^iV.  'i)«ii*^et'  A^k  (i^. 
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B,  Co.  77  m.  App.  242 ;  Miller  v.*  Cook,  127  Ind.  339,  26  N.  E.  1072 ; 
State  V.  M^rriman,  34  S.  C.  16,  12  S.  E.  619;  Kalbus  v.  Abbot,  77 
Wis.  621,  46  N.  W.  810;  Cochran  v.  United  States,  167  U.  S.  286, 
39  L.  ed.  704,  15  Sup.  Ct.  Rep.  628;  King  v.  Second  Ave.R.  Co.  75 
>      Hun,  17|  26  N,  Y.  8upp.  973. 

> 

&.  Asmmirtg  facts  not  proved. — It  is  no  objection  to  a  ques- 
tion'that  it  assumes  facts  as  true  which  are  not  in  dispute,*  but 
a  q^6stion  which  assumes  the  existence  of  a  fact  not.  shown  by 
any  evidence,'  or  which  erroneously  assumes  a  statement  to  have 
been  made  by  the  witness,'  is  properly  excluded.  After  a  wit- 
less has '  testified  positively  to  a  fact  there  is  no  reason  why 
counsel  should  not  formulkte  questions  to  be  propounded  to  him 
on  the  theory  that  his  testimony  already  given  is  true.* 

1  JRfob^nson.  V.  Graver,  88  Iowa,  381,  55  N.  W.  492;  WiUey  v.  Portsmouth, 
35  N.  H.  303;  Hardcastle  v.  Heine,  25  Misc.  146,  54  N.  Y,  Supp. 
169;  Hays  v.  State,  —  Tex.  Crim.  Rep.  — ,  20  S.  W.  361. 

S^nebibeU  y^^imps^,  119  Cal.  658,  51  Pac.  1080;  Hine's  Appeal,  68  Conn. 

'  551,  37  Atl.  384;  Cliattanoogaj  R.  &  C.  R.  Co;  v^  Huggins,  89  Ga. 

,,  -    4d4«,  15  S.  Ep  848;  Carpenter  y^  Ambroson,  20  HI.  172;  Pennsylvania 

Co.  y.  Newmeyer,  129  Ind.  401,  28  N.  E.  860;  Baltimore  &  O.  R.  Co. 

V.  Thompson,  10  Md.  76;  People  v.  Lange,  90  Mich.  464,  51  N.  W.  534; 

Prake  y.  State,  53  N.  J.  L.  23,  20  Atl.  747;  People  v.  Mather,  4  Wend. 

229 ;  Klock  v.  State,  60  Wis.  574,  19  N.  W.  543. 

A,'  question  whiah  assumes  a  fact  may  be  allowed  when  asked  for  the  sole 
purpose  of  calling  a  witness's  attention  to  the  subject  of  his  testi- 
mony... Boothby  V.  Brown,  40  Iowa,  104. 

S  People  V*  Fong  Ah.  Sing,  70  Cal.  8,  11  Pac.  323;  Fengar  t.  Brown,  07 
Qonn.  60,  17  Atl.  321;  Sanderlin  v.  Sandcrlin,  24  Gai  583;  People 
V.  Brown,  90  Hun,  509,  36  N.  Y.  Supp.  1009. 

4  Barndt  v.  Frederick,  78  Wis.  1,  11  L.R.A.  199,  74  N.  W.  6. 

c.  Calling  for  expert  optmorw.— While  some  discretion  as  to 
the  form  of  questions  to  be  asked  of  an  expert  witness  on  direct 
examination*  is  confided  to  the  trial. judge,*  any  question' being 
proper  which  .will  elicit  an  opinion  as  to  the  matter  or  skill  or 
science  in  controversy,  and  at  the  same  time  exclude  any  opin- 
ion as  to  the  effect  of  the  evidence  in  establishing  controverted 
facts,*  suah  questions  must  be  framed  hypothetically  unless  Ae 
facts  are  admitted  or  undisputed,  or  the  witness  is  personally  ac^ 
quainted  with  th^u.* 
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It  is  generally  deemed  improper  to  request  ati  expert  to  give 
his  opinion  based  vpon  his  recollection  of  the  testimony  without 
incorporating  Ihe  testimony  in  the  questioi^i,*— especially .  if  the 
evidence  is  conflicting**  But  whiejce  the  eviaence  is  brief,  clear, 
and  uncontroverted  it  is  not  improper  to  require  the  expert  to 
give  his  opinion  based  on  the  assumption  that  such  evidence  is 
true.''  And  Where  k  witness  testified  to  the  particular  factai'  on 
which  the  expert,  who  follows  the  witness  while  the  faqts  are 
fresh  in  the  minds  of  the  jury,  is  to  base  his  opinion,  lth^s(^,faQl^.i 
need  not  be  again  stated  in  the  question  unless  there  is  doubt 

whether  they  were  understood.' 

'  ■  '         •         '  ■  .        '' 

lEor  «ro88*examitiatioii  of  experts,  see  mfra»  %  10»  d.  It  seema  to  be  gen- 
erally held  that  in  direct  examination  the  opinion  witness  shdtld  be 
permitted  and  even  required  to .  state  the  reasons  for  hie  opisifon. 
Neppach  v,  Oregon  ^  C.  B.  Co.  46  Or.  374,  80  Pac.  462,  7  Ann*  Cas. 
1035 ;  Robb  t.  Carnegie  Bros,  k  Co.  145  Pa.  St.  324,  22  Atl.  04»,  27 
A.  S.  R.  694,  14  UR.A.  329. 

s  Roraback  v.  Pennsylvania  Co.  58  Conn.  292,  2(^  AtL  466. 

>  Huiiit  V.  Lowell  Gaslight  Co.  8  Allen,  169,  85  Am.  Dec.  697. 

•  Craig  V.  Noblesville  &  S.  C.  Gravel  Road  Co.  98  Ind.  l6&;  Chicago  & 
A.  R.  Co.  V.  Glenny,  175  III.  238,  51  N.  E.  896;  State  v.  Maier,  36 
W.  Va.  767,  15  S.  E.  991. 

When  the  facets  are  admitted  or  undisputed  the  witness  may  be  asked!  as 
to  the  conclusions  to  be  drawn  from  them.     M'Naughten*s  Cas^,'  10 
Clark  &  F.  200,  8  Eng.  Reprint,  718,  8  Scott,  N.  R:  595,  1  Cat.  &  K.  ' 
130,  note;  Coyle  v.  Com.  104  Pa.  117;  Ft.  Worth  k  D.  C.  R.  Co.  v. 
Thompson,  75  Tex.  601,  12  S.  W.  742;  Page  v.  State,  61  Ala,  16;  State^ . 
V.   Klinger,  46  Mo.  224.  '    '      '"  '     "■'' 

The  question  need  not  be  framed  hypothetically^  where  the  Witness  is 
personally  acquainted,  with-  the  facts.  Brown  v.  Hnffard,  69  Mo. 
305;  Belief cmtaine  k  I.  R.  Go.  v.  Bailey,  11  Ohio  St.'  333;  Jilercer 
V.  Vose,  67  N.  Y.  56;  Niendorff  v.  Manhattan  R.  Co.  4  App,  piv..46, 
38  N.  Y.  Supp.  690;  Boardman  v.  Woodman,  47  N.  H.  120.  But  the 
witness  must  state  to  the  jury  all  the  facts  within  his  own  knowl- 
edge upon  which  his  o|)inion  is  1)ased.  Burns  v.  Baren6eld,  84  Iiid. 
43;  Dickinson  v.  Barber,  9  Mass.  227>  e  Am.  Dec.  58;  HitcfacocU  v. 
Burgett,  38  Mich.  501;  People  v.  Strait,  148  N.  Y.  566,  4?  N.  E..10<1{>. 

6  The  only  safe  rule  in  allowing  an  expert  witness  to  give  hU  opinion  )>^sed 
upon  testimony  of  others  is  to  require  the  assumed  facts  upon  which 
the  opinion  is  desired  to  be  stated  hypothetically.     Craig  v.  Nobles-  . 
ville  &  S.  C.  Gravel  Road  Co.  98  Ind.  109;   Stoddard  V.  Winciiester,' 
157  Mass.  567,  32  N.  E.  948;   Reed  v.  State,  62  Miss.  '403;   Link  v. 
Sheldon,  136. N.  Y.  1,  82  N.  £.  696;  State  v.  Bowman,.  78  N;  C.'50b; 
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.     McMeche^,  v.,  >JcM<echen,^17  W.  V^.,  683,  41  A]»^  E^^  68?  5  Dexter fv. 

Hall,  15  Wall,  9,  21  L."  ed.  73.     Contra,  dictum  in  Polk  y.  State,  36 

Ark.  117;   Howland  v.  Oakland  Consol.  Street  R.  Co.  110  Cal.    513, 

'    42  P4c.^S3;  Jones '^'.Chicago,  St.  P.  M.  &  O.  "R.  Co.  43  Minn.i  279, 

.     45  N.  W.  444.'   Bttt'these*  as  well  as  thel  foll<Mying'  e&ded,  WhKSh ^e^m 

IS  to  Aiinoiuiee  a'contrnvy;  w^e^.  are '  generally  j  diatiitgwishable  oil-  Hm  . 

,;  ground  that.,t}^l^^e  was  i^orxjonflict  of  ^vid^nq^.     8t;a^e,,y.  Windsor,  .5^ 
Harr.*  (pel.j6i3;/Sc>Jieider  v., Manning,,  121  111.  376^. ia  N,  E..267;' 

''*^' Jerry  v.   Townsenil,   9   Mi.   145^    Gretchell   v,   Hiil,   2i   ki'nn.   464.; 

'   '<>flmain  vi  Strafford,  60  Vt:  723';  Wright  v.  Hardy,'22  Wis.  ^48. 

« An  exjiert*  caiiriot' be  asked  to  giVe  his  opinion  feased  Upon  conflicting 
i-'teitimbnyl    hunter' Y.  State,  83,  Ala.  96,  3'  So.  600j  Pyie  v.'  Pyle,  168  ■ 

111.  289,  41  N.  E.  999;  Bishop  v.  S^tFing,  B8t7liid.a434  AnbendaU  v. 

Stillman,  67  Tex.  458,  3  S.  W.  678 ;  Allen  v.  Union  P.  R.  Co.  7  Utah, 
.1^391  ae  £ae.  297;  Ikiifiiiigdton '^.  Com.  14>>Qxatt.  600)  Luning-T.  State, 

2;Pinney,  215^  5  Am^  Dea  168.  ifirenthoiigli  the  ^eiltiion  aBBVines 
:  .the  truth  oft  the  entire  evid^ce.     Smith  -y.  Hiekenbottotnr,' 671  iQwa, 

733,  11  ,N.  W.  664;  -Woodbuafy  v.  Obear,  7  Grayi^  467;'  Kempw^  v. 
.  .  MtOiriniss,  "21. Mich.  123;  Ooyle  t.  Com.  104  Pa.  117.*  •       i  ^ 

7  Atchison,  T.  &  S.  F.  R.  Co.  v.  Brassfield,  51'  Kaii.  167,  3^  Pa6.  8fl4l  Aunt 

y.  Lowell  GaB]ight/Ce>.^8:  Allen,  169^,  86  Att^^Deo^.   697;  ^ardley  V. 

Cuthbertson,,  10a:P9«/39$,  1  AtU.7i6S^;  -Statie  Hy.Haydw,  61;  Vt.  :2»Qi 

.   .Al;»bot  y.  Dvinnell,  7^  Wi^.  614,  43.  N-  W.  ^90.  ,    ,.,. ,,.  „...     .,        ... 

A^  ei^pert .  may  l^.^sked  for  his'opiBxon  based  f upon  the  testimony  of  a 
single  witness  upon  a  single  subject,  which  he  ha»  he|ird.ia7iditD  which 
his  attentipn  has  ^4  ^fc^en^dir^ctecL,    ^yiiiow  v.  Fellow9,.77.  N.,  Y./ 

I  *  o»     .       •                                                                                                                I          .                  ...'.• 
•     -  ;,  .        '  <♦   •       '  -1      '•     :  '  ■•  '  •'      <        ■         •   . 

«^at?  y.  Wfitspn,  91  Iowa,  380^  46  N.  W..866.       .  -     .  •      i    >,     •     ; 


1  ^ 


10.  Hypothetical  questions.  , 

,  a.  In  §fin^ml,-r^Th^.  i^fitp  aspi^n^cliiiii  a  hypptl^eitipal  qjoe^^ltion 
as  the  basis  £ar  an  eK^tt  (^ii&ion  mudt  hATeiBom^  i^ppoFti  in 
th«  evidence.*  '  The '  qliestion  heed  liot"  'eiAbf  ace  all  the  !f act*  in 
eviflendfe,*' though  it. must  not'exclude,  from  "the' expei:t's  coniiid- 
eration  a  material  fact  essentiaj  to  an  iutelligent  cipinion^'^ , 

,Xlie  question  may  be.  leased  upon  tbje  hypptl^e^i^^oif.  the  truth 
of  all  the  evidence,  or  u>pon  a  hypothesi's  speoially  framed  ion  cer- 
tain facts  which  the  evidence' tends  to  establish,*  iand^  if  within 
the  probable  or  possible  range  of  the  evidence,  is  linobj^6tion-  ^ 
able.*  Whether  or  not  the  facts  assiinied  are  true  or  aire  estab- 
lished  by  tjie  evidence,  is  for  the  jury  to  d^termii)ie,j  and  consti- 
tutes.np  available  objection  tp  tb^.queatiop.''/  .  .;,/.  ... 
The  fact  that  the.  question-  is  'based  in  part  upon  theeacpert's 
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p€frsdnal  '^ifcamilitftioA-  and  knowledge  does  n6t^  riisiW'it  dbjection- 
able.«  ^'  -        ••■'•'  *      "■•■ 

1  Denver  &'R.  G.'R.  <3o.  v.  Rollei*,  100  Fed.  ^38;  41  C: 'C.  A.  22,'49'L.R.A. 

•     775  ^ostid'V.  Slal!e,»  94  Alk;  41^,'  1()  So:  OOiJ;  Kople  v.'  Bilrine,  SO  ^Cal. 

'   34,  ^  l>ae.  n^O?Da^i(!«oti' V;'LaiigMin,'!l38'<?al.-3^,'71  i'ac.  345,  5 

'  KH;A.(N;B.y  d7d;-^or«er  v:  RiWh/^  TOtc^nn.  SfSS^  39  Atl  169,  39 

L.RJ^.  853','  Kelfyv.  PeifWJalt/y  iaafh(y,'iBl,  48  Pic.  "45  j   flaiai  ▼. 

Payson,  107  111.  365;  Hurst  v.  Chicago,  R.  I.  &  P.  R.  Co.  49  lowA,  76; 

Mflaatt.  VI  Seott,!  106  lewa,  208y  7«>  N^.  W;Tt7^  68r  Aj'R'R;  299;  DaT$» 

'     T.  Tmv«ler'a  Ins.  Co. .  5^  Kan.  <74>  6^  iPac;  67 ;  BaHimote  lA;  O.  R.  Co. 

:   IT.  Dey«k-,.112;Md.  296,  75  Aib.852,/21  Aliik  XTas.  169,  26  LJLA:<K.S.) 

702^  Fx>KJir..Peniiid«lftt  .Winter  Lead  iA  Gold^ 'Wo^ks,' 92  Mleh. -243, 

62  N.  W.  623;  State  v.  Scott,  41  Minn.  366;  48  H?.  W.  62;  Wittenlberg 

.V,  Oii9gard,..7S,rMw»H3*§J>j47.,j;i.B,4.t  1*^,.31  ^..W^U^,  Prewiit  Vii 

fiftate^APp.  Mist,  ?^,  6  AJf..R.  14Z6>  6?  ^,3^0;.  Ru«^  v^  Walwah  West- 

/.    ^n .  B,  Co^ ,  Jjl2  Mo.  46,  18  J^3» A.  883,  20  3.  W.  472  y  Hicka  vj  Citlaens' 

:(U  Cp.,  C(24,  M,o.,  116„  ;97  S.  ,W.,  .fii42»  '$S6  ^UR.A,  <508;  Rooi;  Yt  Kansaa 

,    pityiSoujtf^eriv  R/Qq,  lf|6  Mp*  348^6  J^A.iK6<).  212»'Q2>S.  ^.4S21; 

,    People  ¥.,  Harrij^, .  I?i6  ]^.  Y,  -^?3,  ?3 .  N,  /E.  ^65}  Burftett . »:.  Wilmington, 

.   .  N,.^,i{,,R~go.^l^0.M[,.C,.617,  26  9»J8)..81Q;iWillM«nB. vt  Bri^wn;  28 

Ohio  St..Wi.St^te  ▼•  A»dfifep^,  lO.Qr,. /448>  aeber  V,  Hetxkig,  llfi.Pa. 

.599^8  4!tl.  83Qi;„^arjie7  y«  Charles  8.  <  Tanner  Co^  31  Ro.I...203;  76 

/AtL  833,  ?9  JAtl.Au(Nt*)  ,637;  Pyaljheii.iift  MoCleUaind,  26  1)936.  6(74;  13 

8.  W.  543;  Stonegap  Colliery  Co.  v.  Hamilton,  119  Va.  271,  AniLCas. 

.Y'Wa8h/304^  84^Pac.  867^7  A^ni^Caa.  (5^^^         .•.'.-  '/    .-! 

It.^i8.^aid.;ii0  be  bOtUss  prActiee  to  delar  puttitig' hfypidthetleAl  ^uesVions 

/    jlKi«aQ  expert  witness  until' fevidence  i:4  all  ttiehypblikeki^ed  facts 'has 

been  offered  but  errors  of  this  sort  will  not'WOHc  ai>  reversal  turhere 

^   tbey..hav,9  .bee?)  0i^ta9tif41y  ouieid  byr.aubdequent'tprool.  of  ail  the  as-* " 

sumed  facts.     Barfield  y.  South  Highland  Infirmttty,   191  Ala.*  653, 

Ann.  Cas.  1916C,^  109^^  68  So.  30,  ^   ..,....,    .  .  •« 

HyppthetipaL  qutestiokis  ave  ^opec  'wherti  they  are  directed  t6  the  effect  uf 
eertara  oondltiions^  somfef  of  whidi,  aHhoQg^  not  show^  to  exist  in  the 
.   pajrtieular.  ^aefe,'  a.te'  shown'  to  be  isaused  by:  the'  same  general  princijileB. 
l^aatB  w  Brush*  Electric  iLight= Co.  82-1i9ich;  467,  46  N.  W.  t87:    " 

It  is  hot'teverdible  error  tb  permit  an  expert  witness  to  l^nsy^  a  hypo- 
-  'thetical  <|\lestiDn  assuming  a  fact  unsupported  by  the  ^yidence,  where 
thi^  fact  waii  the  'only  hypothieBls  pf  't)ie  queption.     H^^Ht  v.  J^iaen- 
bart,  56  i^eb.  794,  55  N.  W!  252.'      '     -^    ''  ' 

A  hj[potlietioal  question  f^^s^s^c^  b^  ba^^  upom  the  as&untptiom  of  the  truth 
of.^x^a<;ts  rje;^  )>y^caun«iiel  fr<^  a/medioal  Areatisfe.  ;Re  Mason,-  60 

A.^itn'^ss/ca^Qi^teatiify)  asjt^^.yflu^a/ixi  .^i^liffef  to  A  hy4)otfaettcal.. question 
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asatmiing  a  fact  unsupported  by.  evidence.     Harten  y.  Laffier^  212  U. 
S.  397,  53  L.  ed.  568,  29  Sup.  Ct.  Rep.  351. 
« People  V.  Durrant,  116  Cal.  179,  48  Pac.  75;  Goodwin  v.  State,  96  Ind. 
,.     ^SjOj-.TurnbAill  v.  Bkhardson,  69  Mich,  400,  37  N.  W.  499;  Cayle  v. 
Com.  104  Pa.  117;  Ite  MiUer,  179  Pa,  645,  39  L.R,A.  220,  36  AU.  139; 
fort  Worth  &  D.  Cit^  R.  Co.  v.  Greathousp,  82  Tex.  104,  17    &  W. 
^34;  Biirt;v.  St^te,,.3p  Tex.  Grim.  Rep.  397,  89  Ii,B.A.^a6,  40. S.  W. 
;jOOO/43  S.  W.  344;  Bowen  v.  Huntington,  35  W.  Va.  682, /14  S.  E. 
-,217,  ■  ■'     '  ' 

Th^  rpasoD  is  that  if;  in.  the  opinion  of  counsel,  there  isoth^  evi<ience 
;  proper  |or  the  witness  to  consider,  his  attention  may  be  called  ib  it  on 
cross-examiination.     Davidson  v.  State,  135  Ind.  254,  34  N<  fi.   972; 
Stearns  v.  Field,,  »0  N.  Y.  640;  Gulf,  C.  &  8.  F.  R.  <3o.  v.  Comptdn,  75 
.  q^ex.  667,  13  8;  W.  .667.        .  -  ,     , 

If  there  is  no  dispute  as  to  the  facts  <^n  which  the  witiiess  is  to  ^^se  his 
opinion,  it  is  proper  'to  require  that  the  question  shall  embrace  them 
all.  Davis  v.'  State,  35  Ind.  496.  The  question  must  fully  arid  fairly 
refliect  the  facts  (Briggs  t.  Minneap61is  Street  R.  Co.  52  Minn.  36,  53 
N.  W.  1019;  Prentis  v.  Bates,  88  Mich.  567,  50 'N.  W.  637;  Burgo  v. 
State,  26  Neb.  689,  42  N.  W.  701 ;  Fisher  v.  Monroe,  2  Misc.  326,  21 
"'  N.  Y.  Supp.  995),  and  the  omission  from  the  question  of  facts  in  evi- 
dence renders  it  improper  where;  by  reason  of  suc^h  omission,  it  mani- 
festly fails  to  present  the  facts'  which  it  does  include  in  their  just  and 
:  true  relation.     Barber's  Appeal,  63  Conn.  393,  2^  L.R.A.  90,  27  AU. 

«Senn  v:  Southern    R..Co.  108  Mo.  142,  18  Si  W.  1007;  Vosburg  v.  Putney, 

80  Wis.  623,  14  L.R.A.  226,  50  N.  W.  403;  Western  Assur.  Co.  v.  J.  H. 

Mohlpian  Go»'40  X^-R.A.  661,  28  €.  C.  A.  157^  51  U*  Si  A^lp.  577,  83 

Fed.  811^   Ba«ltiinore  &  0,  B.  Co.  v.  Devery  112-  Md.  296,  26  L.R.A. 

..    (N.S,)  712,  7^  Atl.  352.    .. 

4Gottiieb  V.  Hartman,  3  Colo.  53;  Oole  v.  Pall  Brook  Coal  Co.  159  N.  Y. 
59,  53  N.  E.  070* 

In  propounding  hypothetical  questions  counsel  may  assume  any  state  of 
..  facts,  which  there  is  evidence  tending  to  pireve.     Pe<^le  v.  Hill,  116 

Cal.  562,  48  Pac  711;  Jordan  v.  People*  19  Colo.  417,  36  Pac.  218; 
.    barber's  Appeal,  63  Conn.  393,  22  L.R.A.  90,  27  Atl.  973;   Baker  v. 

State,  30  Fla^  41,  11  So.  492;  Grand  Lodge  Independent  Order  of  M. 

Aid  v.  Wieting,  168  111.  408,  61  A.  S.  R.  123,  48  N.  E.  59;  Louisville, 

N.  A.  &  C.  R.  Co.  V.  Wood,  113  Ind.  544,  14  N,  E.  572,  16  N.  E.  197; 

Meeker  v.  Meeker,' 74  Iowa,  352,  7  A.S.R.  489,  ,37  N.  W.^773;  Manatt 
*  V.  Scott,  106  Iowa,  203,  76  N.  W.  717;  Prentis  v.  Bates,  93  Mich.  234, 

17  L.R.A.  494,  53  N.  W.  163 ;  Peterson  v.  Chicago,  M.  &  St.  P.  R.  Co. 

38  Minn.  511,  3®  N.  W.  4«6;    Russ  v.  Wabash  Western  R.  Co..  112 

Mo.  46,  18.  L.R.A.  823,  20  S.  W.  472;  Smith  v.  Chicago  &  A.  R.  Co. 

119  Mo.  246,  23  S.  W.  784;  Omaha  &  R.  Valley  rt.  Co.'  v.  ferady,  39 

Neb.  27,  67  N.  W.  767;  Filer  t.  New  York  C;  R.  Co.  49  N.'  Y.  42,  10 


VUI. — ^EXAMINATION   OS .  WITNESSES.  221 

Am.  lUp.  327;  Wiiitringli«m  v.  Hayes^  144^  N.  Y.  1,  43  A.  S.  R.*  725, 
38  N.  £.  009;  Kerr  v.  Lunsford,  31  W.  V&.  660,  2  L.R.A.  668,  6  6.  E. 
493;  Quinn  v.  Higgins,  63  Wis.  664,  63  Am.  Rep.  306,  24  N.  W.  482; 
Tebo  V.  AuguaU,  90  Wis.  406,  63  N.  W.  1046;  Sigafus  t.  Porter,  28 
C.  C.  A.  443,  61  U.  S.  App.  693,  84  Fed.  430. 

It  is  sufficient  if  the  facts  hypothecated  be  proTed  by  some  witness,  al- 
though not  proved  to  a  certainty  or  with  any  degree  of  certainty. 
Baxter  v.  Knox,  19  Ky.  L.  Rep.  1973,  44  8.  W.  972.  But  a  patty 
cannot,  however,  introduce  contradictory  evidence  upon  a  given  point, 
and  base  hypothetical  questions  upon  the  theory  that  some  ol  the 
witnesses  are  correct  and  uom^  mistaken.  Prentis  v.  Bates,  88  Mich. 
667,  60  N.  W»  637.  That  a  hypothetiisal  question  may  be  based  on 
the  facts  testifi^  to  by  t^»  witnesses  lor  one  of  the  parties,  see  Lyons 
v.  MetropoUtan  St.  R,.Co.  263  Mo.  143,  Ann.  Cas.  1915Bv  608,  161  S. 
W.  726, 

i  Jackson  v.  Burnham,  20  Colo.  632,  30  Pac.  677;  Powers  v.  Kansas  City, 
66  Mo.  App.  673;  Haniett  v.  Oarvey,  66  N.  Y.  641. 

•  Qottlieb  V.  Hartman,  3  Colo.  53;  Louisville,  K.  A.  &  C.  R.  Co.  v.  Falvey, 

104  Ind.  409,  3  N.  E.  389,  4  N.  E.  908;  Grand  Lodge,  I.  0.  of  M.  A. 
V.  WietiBg,  168  IlL  408,  48  N.  B;  6i9. 

7Deig  V.  Mbrehead,  110  Ind.  451,  11  K.  £.  458. 

•  Crawford  v.  Wolf,  29  Iowa,  667;  Selleck  v.  Janeaville,  100  Wis.  167,  41 

L.R.A.  663,  75  N.  W.  975;  State  v.  Fournier,  68  Vt.  262,  35  Atl.  178; 
Joslin  V.  Grand  Rapids  Ice  &  Coal  Co.  63  Mich.  322,  19  N..W.  17. 

But  a  hypothetical  case  and  personal  examination  cannot  be  joined  i|i  the 
same  question,  where  the  examination  was,  from  the  time  it  was 
made,  little  or  no  evidence  of  the  point  at  issue.  State  v.  Welsor,  117 
Mo.  570,  21  8.  W.  443. 

For  hypothetical  question  to  expert  on  cross-examination,  see  infra,  §  16, 
d. 

6.  Based  on  opinion  of  other  expert. — A«  a  general  rule  it  is 
not  proper,  in  asking  hypothetical  questions,  to  incorporate  in 
them  the  opinions  of  other  expert  witnesses,  for  the  reason  that 
an  opinion  of  a  witness  must  rest  upon  the  facts.^ 

1  Barber'ei  Appeal,  63  Conn.  393,  22  L.R.A.  90,  27  Atl.  973 ;  Louisville,  N. 
A.  &  Q.  R.  Co.  V.  Falvey,  104  Ind.  409,  3  N.  E.  389,  4  N.  E.  908; 
Williams  v.  State,  64  Md.  384,  1  Atl.  887,  5  Am.  Crim.  Rep.  512; 
Hays  V.  Hogan,  273  Mu.  1,  L.R.A.1918C,  716,  Ann.  Caa.  1918E,  1127, 
200  S.  W.  286;  Kearner  v.  Charles  S.  Tanner  Co.  31  R«  I.  203,  29 
L.R.A.(N.S.)  537,  76  Atl.  833;  Texas  Brewing  Co.  v.  Walters,  -7-;Xpx., 
Civ.  App.  — ,  43  S.  W.  548. 

Thus  a  hypothetical  question  propounded  to  a  physician  as  to  the  cause 
of  death  was  not  open  to  the  objection  that  it  did  not  fairly  reflect  the 
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:  eyldiMc^»  B^attse^t  diiif  hot  indUdd^  ^^'-ifttftteffie^'t  tliki  411^*' plP^cian 
"who  had  Weated  the'  deofeasiefd  for'thb  InjHiry  ha^  dJ^liarfeei  Brlin  as 
'  cured.  Ward  y,vMtn^PL:  In*.  Co.  ^2  Nek  '4©9;  '118  N.  "W.:  76?  To 
•  have  done  so,  said  the'  'coiift,  ^owld*  hiverequfi-ed  lii^^i^^itn^stf  txi  base 
his  opinion  partly  upoo^  tlie  bpiiiiori  of  tfe'e  iCtteAding'^AytAciaii,  When 
he  shpuldfhe  r^uired,. to, .giver his  judgment rindc^ei^detitly 'tepoir  thi 
fact&  st<ated  to  him..   .:•  >-.    .  .   -r  ••;»  ■'•  ,   \.  «.i    ?.»••.•••.    •"■•    th-n  .  •: 

But  in  Holland  V.  O&klandi  Conaol.  Street  R.HCd  110  Gal.  513,^4^^  Pac. 

fi|83j  aa  action  for  persona]  ifijttrifes  resuHSfefg- iA'  a 'ttiiscarriagef,'!!  was 

held.permissihle  to  ask  the  physieian''Who''h^'d<befeti  called  in   con- 

fiultatioii  too  late  to  know  personalljf  this  >hnmedi«te'^hata<^er''df  the 

•injuries,  as  to ! what,  in  hisjudgofent/was  the  Vsau^e  olt  the  iillsear- 

-■  riage,  assumi^ng  the  statement  madie  hytfitfia.tlfeMihg'pliy&ibiaft-  to  be 
true-,  andlthe  character  ^of  1^^  iri juries  de^cril)eft^bj^^  Mini  to  hffiCve'been 
inflicted  by  the  collision,  since  the  question  did  not  imprirperly  call 

^ ,    foir  ithe  yopinion  q>i  one.  yritness  based'«upon-  that  oli  atMthea-,.  but  s&nfplj^ 
called  for  the  ppinion/of'.the^  witoessras-tot  thie  inducing' ca/wse  lOi  the 
condition, in, wh,ic^  1^  found)  the  patien);^  9^s.u^ing,1^  ii^urie^^o  hard 
/     j^^.  a»,  d^scribed^  ^  ^  .  ,  ,     ,  ,       i    /   r   ^.»h..    .j     /  ■•    in  •     'm  ;    n  • 

And  on  an  issue  as  to  whether  an  lline6S'tufflet^d>by>|»laiBiiff  had 'been 
aggravated  by  being  carrie^  p^st  h^P  (^^j^inf^tfo^l  on^.d^endt^i^t's  txmif 
whereby  he  became  permanently  paralyzed^  it  ^fis  hel4,  in  ,5^eJ^cp.  y^ 
^  Chicago  &  Sf.  W.  R.  Co.  130  V^is.  214,  109  N.  ,W.  J93a,  to.be  proper  to 
take  the  opinion  of  the  physicians  £^s  t<p  plaintiff's  ^qoi^diti^^  a^  the 
iime  he  was  carried  past  his  destination,  as  the  bas>is  for  hypothetical 
questiotift  jpiropdUrided!  to  othfeir  medical"  experts.''  '     "     '       '  \       *     .    ' 

So,  in  Foster  y,  Dickersdn,  64  Vt.  233,  24  Atl.  .253,  where  the  issue.,  was 
the  mental  capacity  of  the  testatrix,  an  expei^t^  w^  ^s^ed;     ''4^^™' 
ing  the  testatrix  was  insane  in  1876,  what  is  your  opinion  of  her  ,hay-, 
'     ing  recovered  iAt  that  tim^  ih  1^85,' taking  it  just  ai  tliie  doctor  states 
it?"    It  was  urged  that  this  was  error,  for  the  reason  that  the  opin- 
ion and  the  conclusion  of  the  doctor  were  made  a  part  of  the  basis  of 
'   :  the  opinion  of  the  >ndtness,  but  th>  court  heM  that  'the  quest ibn  only 
,.    called  for  the  witness's  opinioa  upon' the  factd,:4;o  which  tife  dbcior' 
deposed  as  to  the  mental  condition  &%  t|he  testatrix,  as  bearing  upon 
the  question  whether  she  had  recovered..  -,;.      ,.      i 

c.  Length  of  qu^stion.^—fll^ile^  loi^g  l^ypothetical.  queati,Qgs. 
which  Ask  the  witness  to  usurp  the  functions  of  the  jury  and  in- 
volve many  distinct  facta- and  deaients  ar^  obj^ectionablej^- flieir 
leaagth  must  necessarily  depeiid^upeh  the  nature  &f  th6  ih^iry 
and  the  hiimher  of  particulars  which  must  %q  conaiciered^  -and 
must  rest  largely  in  the  discretion  of  the  cpuri.*.  i  , 

iHaash  v.  lihinday,  12  111.  App.  &3d;i  People ly.  Broiwu^  58  Mich.. 581^  10» 

.    N.  W.  172.  ,    .  ,  J,  :!     4.       -.•,...'.■-•      •  ••     .'  .V  ■    i  . 

« Forsyth  v.  Doolittle,  120  U.  S.  73,  30  L.  ed.  586,  7  Sup.  Ct.  Rep.  408. 
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a.  ii^  5reW€rfltrj---A,.lea(ling'que^^^  wticli  suggests  to 

the  witness  the  an^w^r  I^p^cte4  or  desire^;^.  or  wliicb:. assumes 
a  fact  to  biB  prpved.  MfhwH  is,  PQl^  prpyed," .  Tb^t  the  qufi3.tioa  .may 
be  answered  by  l-Yes?'  o(r  - -No'^  is  »o<i  necessarily  deoi«ive  of 
its  leaditrg  chAJraeter.*  •  Biit  ithasbeen  held  that  a  qtiestion 
which  embodies  a  material  fact  Wd  admits  of  a  conclusive  affirm- 
'  ative  or  negative,. answer  is  open  io  that  objection.*  And  it  is 
aometin;ije$^  HSiid  thj^t  a  question  which  assumes  the  ,exist^ce  of 
facts  immaterial  to*  the  issue  ifr  leading*^/.  Aiquefstion  whieh  is 
sugg^stiviB  of  thb  dnswe*  is  nonfe'the  less  leadiiig  because  pro- 
pounded in  the  alteiiWvefoimi*    "  ''  "      '    ' 

Introductory  questions  which  are  designed  to  lead  the  wit- 
nes^ ,  with^  juorQ  e^poqition  to  the  subject,  .upon  which  he  is 
desired  to  give  his  testimony  are  UiOt  objectionable;'  nor  are 
jhQi^  whidi, . -though  ift.appearaw^  le3,d,ing,  are  u^esssarily  so 
because  of  the  nature  of  the  inquiry.*'  *      '  ' 

Objection  to  qneBtifyns  as  leading: are  addressed  4io  the  discre* 
tion  of  the  trial  court;'  and  the  exercisis  df  this  discretion  is  not 
revisable  on  appeal  *®  except  for  manifest  abuse.  ^* 

The  allowahce"  of 'a  leading  (Question  is  iiot'groiincl  fof 'i^eV^rsal 
whe„re  tjl^e  facts, eiTq][)racew(l  in  it  haye  been  alre^dy,^  ojr  arojsub- 
sequently,  elicited  by  pxop^i?^  q^ejstionak" 


.  t  • ' «  :  I .    '    :  i '  > 


iDonnell  v.  Jones,  13  Ala.  490,  4B  Am.  Dec.  59 1' Kansas'  Gi^,  M.  &  'B.  K 

. ./  Go.  yii  Gn>cl&it,  95^JkIa«  412,  llSorStfe;  Cooglter  v.  ^odes,  dft  Fla.<a4a, 

.   21  So. .  10&;  Umrreiy  .y.  Osbom^  65{  ludw  535^  >  CtolUna'  /v.  -Gfoason  •  Coal 

Co;  140  lowfti  114,  18  L.R;A.(.NJSi).736,.116«.  W.  497,  118  N.  W.  36; 

StQudt'.Y.  Ske|ih*r4,  '73  .Mich.  688, -44^  N^  W...a96{  :Safford  vj  Home, 

72  Mi88..470}.18.  So.  433 j  Daly  v»  Mdwidyi.32  N«bi.852,  49.N..W.  926; 

.Page  y.  Parker,  40  N.  H.  47;  Snyder  Y^'49nyder,  6  Biun.   (Pa.);  483, 

6  .Am.  Dec.  493^X^«JAmeH  r,  McDade,  S^/Teib  d<6€l;>Roth  v.  Tiravel- 

.,    eit'J^ixxlectiTeji^esai'O^Aitterieav  102  Tex.  241y  132  A.  6.  R.  8171,  20 

•A2Hi..eM.  9a[>t  U§  S^  W..31;  Propyl  y.  State,  85  Wis.  626,  il»  N.  W. 

'  1Q85.-     .i.'t-.l  .*    r.-'-.      'Il'      '--.•'"..      '     "».:,•...     •  --      ' 

A  question  which  merely  suggests  the  subject,  and  not  thi6  answer.  Is  not 

leading.;  rJE>eaple  v..  Hodge,  ^Mi-Mich.  312j .113  Ak6.  R.  525,  104cN- -Wi 

•  t  5^;.  WelLiiT.  Jjacksoa  IriOB/Mlg.  Co.  47  N..  H&  .23&,  90. Am.  Dec.  575; 

.\BoJ5»,T.iRo»€»ow,  84.Wt8.  620,  64N^.  W.  1089^  ...    * 

^Brannto-f;  Henry;  142  Ala.  698,'  110' A.  S;  R.'5d-,  30  So.  92,'  Daibas  v. 
People",  62/ ©old.  418,  Ii.R.A.1917D,  591,163  Pae.'  289;  Turney  v.  State, 
.8t8mtd«»J&-M..  tMi«^.)    104,'4T  Am.  Dec;  74;   People  r»  Mather,  4 
Wend.  (N.  Y.)  229,  21  Am.' Dec.  122. 
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But  after  a  witness  has  testified  positively  to  a  fact  tbere  is  nothing  to 
prevent  counsel  from  formulating  questions  to  be  propounded  to  him, 
on  the  theory  that  the  testimony  already  given  is  true.  Brandt  v. 
Frederick,  7S  Wis.  1,  11  L.R.A.  199,  47  K.  W.  6. 

'  •  ' 

<.  A 'question  is  not  objectionable  as  leading  because  it  can  be  answered  by 
''Y«b"  or  ''Ko,''  unless  it  also  suggests  tikie  desired  answer.  Googler  y. 
Khpdes,  36  Fla.  240,  21  So.  109;  Schle^inger  v.  Rcjg^rs,  80  111.  App. 
420;  Woolheather  v.  Risley,  38  Iowa,  486,;  MqKeown  v.  Harvey,  40 
Mich.  226;  Lott  v.  King,  79  Tex.  292,  16  S.  W.  23i.  But  the  question  . 
is  leading  when  capable  of  eliciting  by  such  an  answer  more  than  one 
simple  proposition.  International  &  G.  K.  R'.  Go.  v.  Dalwigh,  92  Tex. 
6&5,  61  S.  W.  600:  And  if  the  answer  "Yes"  or  "No"  wlU  be  conelu- 
.  siye  the  question  is  ob j^tionabl^  as  leading.  Nicholls  v.  Dowdjng,  1 
Starkie,  81,  18  Revised  Rep.  746;.  Daly  v..  Meleuly,  32  Neb.  852,  49 
N.  W.  926. 

*Turney  v.  State,  8  Smedes  &  M.  104,  47  Am.  Dec.  74;  United  States  v. 
Angell,  11  Fed.  34;  Sayre  v.  Wocklyard,  66  W.  Va.  288,  28  L.R.A. 
(N.S.)    388,    66   S.   E.    320. 

r 

«  Chattanooga,  R.  &  C.  R.  Co.  v.  Huggins,  8»  Gia.  494,  15  S.  E.  848;  Klock 
V.  State,  60  Wis.  674,  19  N.  W.  543. 

Estate  V.  Johnson,  29  La.  Ann.  717;  Parsons  ▼.  Huff,^  S8  Me.  137;  Bartlett 
T.  ^oyt,  33  N.  H.  161;  People  v.  Mather,  4  Wend.,  229;  Hopkinson  v. 
Steel,  12  Vt.  582. 

7  Williams  v.  Jar  rot,  6  111.  120;  Lowe  v.  Lowe,  40  Iowa,  220;  State  v. 
Walsh,  44  .La.  Ann.  1122,  11  So.  811;  People  v.  Mather,  4  Wend.  220; 
Hausenfluck  v.  Com.  86  Va.  702,  8  S.  E.  683;  De  Haven  v.  De  Haven, 
77  Ind.  236;  Gannon  v.  Stevens,  13  Kan.  447. 

SBullardv.  Hascall,  26  Mich.  132. 

9  Harrison  v.  Yerby,  —  Ala.  — ,  14  So.  321;  Wallace  v.  Dernheim,  68  Ark. 
108,  37  S.  W.  712;  People  v.  Fong  Ah  Sing,  70  Cal.  8,  11  Pac.  323; 
Ooogler  V.  Rhodes,  38  Fla.  240,  21  So.  103;  Cotton  States  L.  Ins.  Co. 
V.  Edwards,  74  Ga.  220;  Crean  v.  Houmigan,  168  111.  301,  4  N.  £. 
880;  Kyle  V.  Miller,  108  Ind.  90,  8  N.  E.  721;  State  v.  Piigsley,  75 
Iowa,  742,  38  N.  W.  498;  State  y.  Spidel,  42  Kan.  441,  22  Pac.  620; 
Webb  V.  Feather,  119  Mich.  473,  78  N.  W.  5M;  State  v.  Duestrow.  137 
Mo.  44,  38  S.  W.  564,  39  S.  W.  266 ;  Whitman  v;  Mor^y,  (W  N.  H.  448, 
2  Atl.  899;  Ellison  v.  Beannabia,  4  Okla.  347,  46  Pac.  477;  8t4te  v. 
Cheo  Gong,  17  Or.  636,  21  Pac.  882;  McDermott  v.  Jackson,  97  Wis. 
64,  72  N.  W.  376. 

V^Krebs  Mfg.. Co.  v.  Brown,  108  Ala.  508,  18  So*  659;  Stratford  v.  Sanford, 
9  Conn.  279;  Southern  Exp.  Co.  v.  Van  Meter,  17  Fla.  783,  36  Am. 
Rep.  107;  Parsons  v.  Huff,  38  Me.  137;  York  v.  Pease,  2  Gray,  282; 
St.  Louis  &  I.  M.  R.  Co.  v.  Silv<Hr,  66  Mo.  266;  Trenton  Pats.  R.  Co.  v. 
Cooper,  60  N.  J.  L.  219,  38  UR,A.  637,  37  Atl.  730;  Ducker  v.  Whit- 
epn,  112  N.  C.  44,  16  S.  E.  864;  Farmers'  Mut.  F.  Ins.  Go.  v.  Bair,  87 
Pa.  124;  Hopkinson  v.  Steel,  12  Vt.  682. 
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2W^VtjM4f«^iW^nWjftli?rsajne  111  New  York.  Walker. y.:  Dunepaugh,  20  N,  "S. 
^        170;'  Downs  v.  New  York  C.  R.  Co.  47  N.  Y.  83;  Brooker  v.  Filkins,  9 

Misc.  146,  29  N.  Y.  68;  King  v.  Second  Ave.  R.  Co.  75  Hun,  17,  26 
:r  Nj  Y.  Supp.  97$.    But  the  di8cr«tion  is  said  to  be  revisable  for  abuse 

in  Budlong  v.  Van  Noetrand,  24  Barb.  2&;  Qope  v.  Sibley,  12  Barb. 

6?1;  .Van  Doren  v.  Jelliflfe,  1  Mi^.  354,  26  N.  Y.  Supp.  636. 

11  Whit*  r.'  White,  82iCal.  427,  7  L.B.A.  799,  23  Pic.  276^    Parker  v. 

Georgia  P.  R.  Co.  83  6^  530;  10  S.  E.  238;  Funk  y.  Babbitt,  156  111. 

408,  41  N;  E.  166,  affirming  55  111.  App.  124;  Goudy  v.  Werbe,  117  Ind. 

154,  3  L.R.A.  114,  19  N.  B.  764;  State  v.  Pugsley,  75  Iowa,  742,  38  N. 

Wi  408 5  Stbner  v.  Devilbiss,  70. Md.  144^,  16  Atl.  440;  Bellows  v.  Crane 

Lumber  Co.  119  Mieh.  424,  76  N.  W.  536;  Turney  v.  State,  8  Smedes 

k  M.  104,  47  Am.  Dec.  74;  Harvard  v.  Stiles,  54  Neb.  26,  74  N.  W. 

399;  Bundyv.  Qyd^  60  N..  H.  11«$  Devealiz  v.  Clemens,  17  Ohio  C. 

C.  33,  9  Ohio  Cw.D.  647;  Wilson  ir^.New  Yerk,  N.  H.  &  H.  R.  Co.  18 

IL  L  693,  29  Atl.  300;  Spencer  Optical  Mfg.  Co.  v.  Johnson,  53  S.  C. 

533,  31  S.  E.  392;  Internatioiial  &  Q.  N.  R.  Co.  v;  Dalwigh,  92  Tex. 

655,  61  S.  W.  600;  Kohler  v.  West  Sidfe  R.  Co.  99  Wis.  33,  74  N.  W. 
j^    ,  668 ;  Noi;thern  P.  R.  Co.  y.  UrUn,  168  U.  S.  271,  39  L.  ed,  977,  16  Sup. 

Ct.  JB«p.  S40.  , 

tt  People  v.  Fong  Ah  Sing, "70  Cal.  8,  11  Pac.  323;  Tift  v.  Jones,  77  Ga. 
181,  3  S.  E.  399;  Hess  v.  Com.  9  Ky,  L.  Rep.  590,  5  S.  W.  751;  Brice 
T.  Mifler,  85  S.  C.  637,  16  S.  E.  272;  Washin^on,  A.  ft  Mt.  V.  Elec- 
'    trie  R.  Co.  V.  Qnayle,  95  Va.  741,  30  S.  E.  891. 

UMucd  y.  Houghton,  89  Iowa,  608,  67  N.  W^  305;   State  v.  Munson,  7 
Wash.  239,  84  Pac.  932. 

As  where  elicited  by  the  complaining  party  on  cross-ezaminatioiL    Fox  y. 
Steeyer,  156  111.,  622,  40,  N..E.  942;  Fire  Asso.  oi  Phila.  y.  Jonea»  — 
■  Tetl  Civ.  App.  — ,  40  S.  W.  44. 

0-  Jlo  one's  own  witnee». — ^While  leading  questions  to  one^s 
owB  witness  are  generally  objectionaJble,  the  trial  judge  may  in 
his  discretion  permit  such  questions  to  be  put  on  direct  or  redi- 
rect teamiiiation  to  a  witness  whose  answers  have  Been  taken  by 
8urp;rise  the  party  calling  hini^  or  where  the  witness  is  hostile* 
or  relUiCtant '  oi;  so  youthful,*  ignorant,*,  or  infirm®  as  to  require 
bis  attention  to  ^be  led,  or  wher0  his  memory  has  been  exhausted 
■without  stating  some  particular  which  cannot  be  significantly 
pointed  to  by  a  general  inquiry.' 

By  the  weight  of  authority  leading  questions  may  be  asked  a 
witness  who  isj  QaHed  jto  impeach  another  wituiess  by  contra- 
diction;* but  there  are  decisions  declaring  that  there  is  no  rea- 

Abbott.  Ciy.  Jur.  T.--16. 
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son  for  relaxing  the  general  rule  in  favor  of  an  impeaching 
witness.® 

1  St.  Clair  v.  United  States,  154  U.  S.  134,  3S  L.  ed.  "OSfe,  14  Sup.  Ct.  Rep. 
1002;  Babcock  v.  People,  13  Colo.  515,  22  Pac.  817. 

8  State  V.  Stevens,  65  Conn.  93,  31  Atl.  496;  Rosenthal  v.  Bilger,  86  Iowa, 
246,  53  N.  W.  255;  Meixsell  v.  Feezor,  43  111.  App.  180;  Moody  ▼. 
Rowell,  17  Pick^  (Mass.)  490,  28  Am.  Dec.  317;  McBrlde  v.  Wallace, 
62  Mich.  451,  29  N.  W.  75;  Turney  v.  State,  8  SUaedes  &  M.  (Miss.) 
104,  47  Am,  Dec.  74;  Severance  v.  Carr,  .43  N.  H.  66;  People  v.  Sex- 
ton, 187  N.  Y.  495,  116  A.  S.  R.  621,  80  N.  JB.  396;  Navarro  v.  State, 
24  Tex.  App.  378,  6  S.  W.  542;  Shaw  v.  StAte^  —'Tex.  Crim.  Rep.  — , 
229  S.  W,  509. 

The  witness  cannot  be  deemed  hostile  merely  because  he  stages  that  he 
does  not  remember  having  made  a  certain  statement,'  where  he  has 
njot  testified  to  anything  prejudicial  to,  and  has  misinifested  no  bias 
again&t,  the  party  calling  him,  and  the  latter  makes  no  further  effort 
to  refresh  his  memory.    Fisher  v.  Hart,  149  Pa.  232,  24  Atl.  225. 

^Cassem  V.  Galvin,  158  111.  30,  41  N.  E.  1087;  geteran^e  v.  Carr.  43  N.  H. 
65;  State  v.  Duestrow,  137  Mo.  44,  38  S.  W.  554,  39  ^.  W:^^86;'  kobin- 
son  v.  State,  --  Tex.  Crim.  Rep.  — ,  49  S.  W.  386;  Scjiuster.v.  ^M», 
80  Wis.  i07,  49  N.  W.  30. 

estate  v.  Miller,  71  Kan.  200,  60  Pac.  61,  6  Ann,  Cas.  58;  SpMskman  ▼. 
Krieg,  79  Mo.  App.  376  5  Moody  v.  Rowell,  17  Pick.  490,  28  Am.  Dec. 
317;  State  v.  Megorden,  49  Ore.  259,  14  Ann.  Cas.  130,,  88  Pac.,  ,306. 

*Doran  v.  Mullen,  78  111.  342;  People  v.  Brown,  273  111.  169,.  Aai>.  Cas. 
1918D,  772,  112  N.  E.  462;   Rodriguez  v.  State,  23  Tex.  App.  ,503,  6 

•'^'  "'fe.  w.  265.  "       ■      ;'  .■■' 

6Bfelknap  V.  Stewart,  38  Neb.  304,  56  N.  W.  881;  Cheeney  y*  Arnold,  18 
Barb.  434. 

7  Graves  v.  Merchants'  &  B.  Ins.  Co.  82  Iowa,  637,  31  A.  S.  R.  507,  4^  N. 
W.  66;  Moody  v.  Rowell,  17  Pick.  490,  28  Am.  Dec.  317;  iSirney  v. 
State,  8  Smedes  &  M.  (Miss.)  104,  47  Am.  Dec.  74;  Hiiokhis  ▼. 
Peoples'  Mut.  F.  Ins.  Co.  31  N,  H.  238;  Hartafield  v.  Sta^e,  —  Tex. 
Crim.  Rep.  — ,  29  S.  W.  777;  Herring  v,  Skaggs,  73  Ala.  446,  34.JLm. 
Rep.  4. 

A  witness  may  sometimes  be  asked  leading  questions  which  direct  his  at- 
tention to  a  particular  item  concerning  which  he  has  testified  gen- 
erally.   Graves  v.  Merchants  &  B.  Ins.  Co.  82  Iowa, /637,'40'N.  W.  66. 

But  People  v.  Mather,  4  Wend.  229,  holds  that  after  a  witoess^s  menuory  as 
to  a  conversation  has  been  exhausted  he^  should  not  be  %sked  a. leading 
question  directed  to  a  particular  portion  of  such  conversation.. 

I 

•  Potter  V.  Bissell,  3  Lans.  205;  Gunter  v.  Watson,  49  N.  C.   (4  Jones,  .L.) 
465;  Norton  v.  Parsons,  67  Vt.  526,  82  Atl.  481;  Rounds  v.  State,  67 
.   Wis.  45,  14  N.  W.  866,      ■    •."  •  ..'•"•  tt- :  ••.:■; 
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c,  (>n,  i?frp^^e;^^ino^fiom7--;L9a4mg,  q.^ p^^^fp^  j  f i;^. ,  generally 
permi^ijble  oi^(??:Qgs-^;fajpi;i^atip^,f,^ii<J,tl^Qir^^  third 

parties,  adver^^l;y,tp  bqtb.  plainlj^  f^ijidefen4.4nt,  do.es, j^otch^ugp 
the  rulp.* .  The  t^l  j>dg«,|flfy.if}  J;ir5..diLSp^^'ti,Q^.rief\iae,  to  allow 
leading: Qflestip^  ,tp,J^  :^9:^jpf,;a,jyri,ijlp3S,,T^^  a.Mrong 

inter^Jt .or, bi^  in  isf^ifj^^ifi^ft^^  cj:p^^  A^d ^ 

party  who  ratw4».Mi§  <iTps^-^9^»tWi<>Pt.pl^;^lii^|ft4^^^^ 
nes3.  bpymd  its  ,sti;iQt  \)^t^j^JX0ipf,ji^k  Ipading.  qjgie9tipn3| /un- 
less il^e  court, m  its.^is^freti^pn  aUpws  ljhppa,^inc^.th|^  .witness  beT 
caiA€i?.ri».  90  ;fai;  .hi^  >ftW^*-^  ^^W^j  tbefe,,are  tjwp;  defendants^ 
each  making  separate  defenseA Dr.e^i^^aiVfjring: ,to  cast  the.:?ault 
upon  tfre  pi^er^,,^^  (^Q^r^iina^y.da^^Jow.l^ftcU^ 
pounde4.uppn,<fro8s,^zawiji0cm,by. Q^p  ;<ibeMdw*  tQ .a  witness 
for  plai^lfiff  when  pit j  pfjtefi .  to,  >y ,  lie ,  pfbfiT.*  ,.,,.; 

Allen  T.  State/ 28  6a.  S'oS,  73  Am.  Dec.  "/(JO ; '  I»hiare8  V.  Barber,  61  111: 
272;  Ooon'V.  Wop^le;  «»  111.  368,  '39' An*.  'Rep.  28 ;  Fer^nsbn  v.  Ruther* 
.lftr^«i7;NeT.  SOOt;  Sayr*  i^MfWoodyaxd^  66  Wv  Va«  298,  6p  fl.  B.  320,  ?8 
L.R.A. (N.S.)  388.  j:-;     ";;   ;•,.•,.;■/,.       .,, 

tRasll  w  l^raiMd^  l^ATiZi'90;  140,  S»lPac.  8ft6$  Moody,  vt  Ro^v^eH;  17  Pick. 
490,  28  Am.  Dec.  ai7.  ' ' ' '  -    '    >'••■-     -f  •.';.•"..  ..>f^   • 

B?eii<wttik^iiiA|xitl|^(uc<tM'#itiie«ii'Ui)djQr  oroBB^eKatBiiwtiOMithe  words'  cannot 
bepat'ilfto'tli0XDOUtfc  of'theiiritnMSito  edho^baok  again*.  €lingman  v. 
IrriiM,  40^1114  At»|>.. 606;  •        •   '  '    • 

« People  dz  iriL'l*heIp8''v.  I^feW  ¥ort  bounty  Coiirt  of  Oyferft  Tferminer,  83 
N.  Y.  486;  Ellmaker  v.  Buckley,  16  Serg.  &  R.  72;  Harrison  v.  Rowan, 
9  Waali;  Ci  0.  680,  FedL  Gas«iNo;  6^41^,  Contra,!  Moody  Y.  Rowel),  17 
Pick.  490,  28  Am.  Dec.  317. 

In-RuB^  V.  Fi«ni[»]i,l  Arih  99,  2&  Paej^SliiltH^  court  m^^.  that  leaduH^ 
questions  may  be  put  on  cross-exaiktikialion/at  to^llmdtters  pertinent 
t&  the  pai^tj  ^alHng  th^  lyi^pe?^  es^qe^t  e^clusivelj  new ,  matter,  and 
that  ^'nothing  shall  be  deemed  new  matter- except^  it  be  such  ^b  could 
not  be  given  under  a  general  denial." 

5Mt.  Ada^  A».:p..P],  XjftcUned  jivC^l*  v^.Low^-y,,  2Q  C.  C,  A.  bjiQ,  43  U.  S. 
App.  40^,,  74,Fed..463,/    ;.  ,  .,    ,..    .,.;.„...,' 


J'  1 '   » 


12.  Answers.        ^  ;    ;    ' 

While  ii  is.iHesirable  that  a,  witness  be  positive  in  hi3  testi- 
mony,  it  is  sufficient  if  he  testifies  to  the  best  of  his  knowledgt; 
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aiid 'belief,  where  he  is  tiiiaWe  to'stiite-lhe  faetd  i)fesitively,^*toia; 
when  required  to  narrate  a  previoi5«"^cdfa^^eJ6jl'fiofl/li8'lhay'give 
a, general  answer  embodying  its  substance  or  purport  if  he  can- 
not recolledt'the'pi'^cise' wbrdsj^iied**  So/^irtien'iiliaertaiting'  to 
state  f roiii  meitnory  the  t^'stiindiij^'^Vefn  bj^'atlbther  witaiess  on 
a  former  hearing,  he  may  gitfe  iti^substffticfe  iiistead  bf'the  exact 
language,*  but  he  cannot  giV^  his  iiiipr^esi^i'cm' feWless  it  is  inade  to 
ajppear  that  such  iinpressidn  is  deHyed  flr6lh'hi^  redollection^* 
and  he  cannot  state  the  impre&sioii  leit'  dt  hiis  mihd  by  k  convet- 
satlon  of  which  he  cannot  recallcven  thcf  i^t>8tance.*'  ''     ' 

An  answer  is  riot  rieceasafi1j;'6bject96tifiible'a^  Urgtonett^^ 
because  the 
nol"  because 
wiA'  th6  transaction  in  <iJontr6rersy.* '      ' ' 

'  An  answer  nrasi;l)e  respiotisix^e  to'the'qtifestron/  and  Any  iJrre* 
spdAyiW'stktement  will  be  str^tik  otaf  (it^the  jury l&strticted  t6 
disregard  it  upon  a  motioii  'Seasonably  ih'ad^."  *A^  Witness  can- 
not be  coji^pelled  to  answer  "yes",  or. "iip"  1;o^  %.  question  whij^h 
is  not  so  worded  as. to  make  sudb  aja  aiiswer  ftpp^ropr^iU^* .. ,' 

iHhode  y.  LoUthiCmV  8  Blackf.'4i3r.FHis6heil  ^/^omttis,  9*i/L6ni.''9t,  22 
Pac.  450;  Swinney  v.  Booth,  28  Tex.  113.  '^'  •      -*     ;  /        ? 

a  Seymour  v.  Harvey,  11  C6nnv'2f6;'HotMy*v.  MadiMtfsWatw  P«w«r^  MfSJi 
Co.  52  Me.'  585r01iambera  ▼.  HiH,.d4i  ]^ich^:6X3x  ^UAhfVaii  t.  AU 

chison,  39  Mo.  603;  Chaffee  v.  Cox,  1  Hilt.,7B5  .'>-»a  .r  A.  aS  /' j 

A  witness  may  I  state,  what  wag  an  agl!C«IIl»Kr:Ml1j»^>jt;Y^o;'P•rtj|Ml^'M  ta 
imderstood  it  frem^heir  coi««M8At4o»' whiofc  cllftnOlirjtf  h«M;)d^:^tbpug^ 
he  may  not  he  able  to  give  the  terms  used>)iiy.|t))i|  i{f,rt|f|i^jy%:iS9king 
the  agreement.  .  Eaton  y-  Bice,  .8j  :^,  9.  ;?7JI;  ^icfp|jj;,:f .  rJJ^^,^ 

»]kittredge  ▼.  Btts^ll,  lUHass.  '7lf  Stkt^V/  Jbnes,  20  Si  C^  201>  7  8.  E. 

296.  '••     •  '1     '•»'    "-'     •'••  ■     'I  ■  • 

i Rounds  ▼. 'MoOermiek,  l]itI]i.i<Apiii  :229;  Olaj^k.t.  PigDlpwi,ilft  Me«  24f^f 

■State  ▼.  Flanders, •  88 tN:jB.K3di.  />  ■  .     ^-.r,,  ^.■^, 

•  Crews  V.  Threadgill,  3b  Ala.  33^;  Helm  V.  CAntrefl,  59  Til.  525;  Wilder 
V.  >eabody,  21  Hun,' 376.    '  "^    '       '  '     '       '    '  -' 


t  II  • 


But  a  witness  who  states  that  he  cannot  ffive  the  language  used  in  a  con- 
versation may  testify  to  the  im^ressio^  rcfcieiv^d  aAd  the  ideas  formed 
therefrom.    State  v.  Donovan,  61  Iowa,  278,  16  N.'W.  130. 

8  Burlington  Gaslight  Co.  v.  Greene,  28  Iowa,  289.  ^      , 

7  Baldwin  V.  Walker,  91  Ala.  428,  8  So.  364;  ?ence  v.  Waugh,  136  Ind.  143, 
34  N*.  B.  860;  Irlbeck  v.'Bierle/Wlowa,  4ir,  50  k^  W^  36;  Lazard  v. 
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Merchaitty'  di  M.  TrfAMipi  (36.  78  Md.  1,  06  Atli  807;  Guild  V;  Aller,  17 
.N.  J.  L;  310;  Rylwa  t.'Pe«pfe,'70'Kt  Y,  693;  Sniith  v.  Norttiefn  P.  R. 
.  C©.  3  Nl''D:  656,'68'N'.{^.f3«5.  j:     '       •     'i  '  -- .": 

•  See  post,  chapfer  xnt.   9'2.    /the  dburt  Inay  exclude  a  nOnrfesponsive 

answer  fifoni  the"  consideration-  of  '■  the  jui^y.  Mclsaac'  r.  Northampton 
Electric  lAghtittgr  eo.'l72  Mas*/ 8i9,  70  A.' S:  R.  244,  51  N.B. '624, 
6  Am.  Neg.' Rep.  4l';  S^at^  V/iyAdaiW,  84 ' N.  J: '  L.  3^86,  Ann.  Cas. 
ltl4B,  1189,  8dAtl.'414V  Cuppfe  v.' Siat^/  1^0'Wifi.  504;  102  A.  S.  R. 
996,  97  N.  W:  210,  98  i^:  W.  546. '    ^    '*  i  -   / 

•  Quinn  v.'O'Kelefe,  9'A'pp.  Div.  68/41'k;  V:  Supp.  11^6;  Yance  v.  ppson, 

66  Tex.  476,  1  8.  W.  179. 

13.  Use  of  scientific  books  on  examination'.       '  .^ 

Although  scientific  and  medical  works  are, generally  not  com- 
petent evidence^*  questions .  properly  framed  ^  lyith  a  view  J;q 
eliciting,  i^pjpxt  ppinions  ftr,e  npt  abje^tipi^al^i^  because  they  are 
itead  fv^om  ik  standard. medioal  tueatiee^  or :are<  drawn  from  an 
article  in  a  medical  journal  by  a  physician "of  high  standiiig;' 
and  quotations  from  medicsll  works  xnby  b^  incorporated  in  qn^^ 
tions  used  in  catechisingian  ex/pe^t  as  tafasd  teicfliiiix^al  knorwledge.^ 
*  Anex|)eFt witiiess naaj^refresh'his Tecollection' by  reference^tty 
standard  atitiioriti^s  Ipiffepaired'  by  persons  of  afeknowlfedged  abil- 
ity, though;  the  opinion  which  he  gives  must  be  his  own,  in- 
depend^pt  pi  );}ia^,  of  t6p,%^tlj9r/  bijit  l^e  cia^^ot  be.aiiow^d  to 
read  isQ^ai  the  wAxrk  and  ithereivipon  testify  what  is  inoluded  in  it,^ 
nor  ciliiihlB  ^yead*  at'P«(ittg)*aph  >therefroni  with  wl;iich^be  concurs 
in  opinion.''  Nor  calfi  jrtiih'worksr  be  resirted-  to  In  'order  to 
sTlppfoirt  th^  te^imofuy  of"  the  tvitness,*  although  a  book-  which 
he  has  cited  to  sustain  his' own  views  may  be  used  to  discredit 
him*  but  liiWi/a  book  te'harf'hojso  '     '  V'/L    ;/      '    ' 

Reference,  to'  books,  of,  ^ppir^vjed^  .authority  upon  the;  su)iject 
under  inveistigaiiou  is  jpropey  .pn  ,cros8,-e{xa;nination  to  tept.th^, 
learning  pf  the.witues^^^^  J^utjit  is.jiat.^rror  to.r^use  to. allow 
a  medical  witiie6s>ii^ndlei?>  cross-examination  to*  be  interrpgatiad  as 
to  whati»  f<3^nd  iA  a  Medical  tfeatifee,'afid  then  reqifire  him  to 
find  what  he  says  is' tli^rfe;"   "'/'—'  '    v 

ISee  post,  chapter  xvi.  §  21;  and  for  an  extended  didcussioii  oif  scientific 

book*  tend  tr^i^is^s  ife  eVidtoo^  i^  note  to  ^IMiofi  P.  R.  Co.  v.  Yaieg^* 

40  L.R.il.  1^3.    Oovrts  dor  bM  geMrallj^ritiit  tetra^ts'  from  iscien- 

.'    tifle  tFBktiiei,  egj^eci^iy  'Medical  iip^rkB,  t6  be  read  cu»  opinion  evi* 

J    de]|dev.^B|«teteaiiif^'y;'Shro^,  110  ID.  210,  61  Am.  Rei^.  678;  Kxby 


y.  Om^hiBJ  &.  C.  3.  R«.&  iBridge.Ca.  1Q0' Iqwft»<293/ 43  LiILA^iSaS,  67 
A.  8.  £.  299,  74»  N»  W.  182^  A^W0rtill.|V^'Kittnidg)ei,  1^  Cu£ih.<(Mas8.) 
193,  59  Am.  Dec.  178;  People  v.  HaU,  48/Mi4Shr  482,  42' Aii^.  Hep.' 477, 
12  N,  W.  665,  4  Aim.  qpm, JRepi,..367;.  Melv^n.v.  E^fpy,  46  N.  C. 
(1  Jones,  U)  386,  62  Am,  Dec*  171;,gcptt,ir.  AaWjir  II,  Co.. 43  Or.  26, 
62  L.3R.A,  54?,  92i  A..S.  I^.  710^  7Z  P»c.  694j,,§tjjL^^  v.  Birowiv,  4  p.  I. 
628,  70  Am.  .Dec.  .168^  ft^rt /V.j St^te^ .  3^  T^.  Crim.  Jlep.  397,  39 
,  L.R.A.  3051,.  ?30^  ,40  ^,  \y.*ipOO,  43.  ^. ,  W.  i  ^4^ }  /  si^llipg .  v.  Thojrp,  64 
Wis.  528,  41  Am.  Rep.  60,  11  N.;)^.  9p6;/Bpjrle.  v..  St^te^  57  -  Wis.  472, 
46  Am.  Rep.  41,  15  N..  W^  ^7.,  .  Ovfrrujpg  I^ui^p^  y^State,  2  Pin, 
(Wis.)  216;  52'Am;'tJec.'l53.     ''      '      '\'  .    .'     ' 

«  Tompkins  v.  West,  56  Conn.  478,  16  Atl.  237. 

SState  V.  Coleman,  20  S.  (^^^ff}^,    .^,^.^  „^  ^^.  ^  .  .      ,..,^,|,^   j,,    ,.-, 

4  Connecticut.  Mut.  L.  Ins.  Co.  v.  Ellis,  89  l\],  516;  Williams  ▼.  Kally,  20 
'■'  ity.'L.  Rep.  24V45'S:  W.'874.  '   '''   '''   *    ^=  .'    '"'   |"-'^''  " 

^An  expert 'in  testifying  may  ref^r  to  scientinc  authorities  and  staie  the 
'result  thereof.     JHtlfelfty&  =  Casualty  Cd.  vl' Meyfer,  '106:  AVt:  91,  44 
L.R,A.(NJS.)  '498i  152'  S.  W;-  995;'  State- T.  <Bald«^iti/  3«  Kaii.  1/  12 
iPdc*  318;  Huffman  :fw,  CUclJi^<77:  N,  C.  .^fi:-  .hu   i.  .; 

flMarshalliv.  Birown,  50  Mich; ,148,  315  N/  W.  05. .       :    1 1  >.:   i :         ». 
7^ Com.  y.  Stvrtiyaiijb^ILl?  Mass.  123,  :l^uAxB)wJlep/(401.t:     :       •  !  I<  > 
But  statistics,  of  medhanf<^l  eKperKnPiwijtsi  and  otai^vlatitOvs.  of;  il^  Tefittlts 
,  thereol  cpntain^4)ii^i.^  iSt<?ipAt^c  ¥^o^k  .cQi^4^^y.  J:eeog;nf^  as.a.aliaiid- 
ard  authority  ,by  engineers  may  )3e  .rea4  in  evidence  by;  ^an ,  expert  wit- 
ness in  support  of  his  prof essiqnal  ppmion,  where  such  statistics  and 
talmlations  are  generally  rie^ied  upo^  by  eijierts  in  tli^  {iarticblar'  field 
oi'the  mecfaantoa]:  arts  With  whidi'  auch  siathitics-  and  ttlbulltftleis'  are 
oonoerned.    WesteiJn  i  A'ssior/iO/O.-  tJ  J..  iQ*  2i|«litoBfiii.  dtu  40  'lURuA.  •  501> 
,     28  C,  C,  ,A. ,  J^7^.  ^jL  y.  .§.  4pp,  ,^7.7^/8^1  F^d.  ftil,    ,  .  /       •  .      , .    , 

«Lilley  v.,  P^tking^n<,9X;  Cfil.^6£j6„27.  Paq,:109?,;  I^isVijUej,!  N,  i^.  A  C, ;R. 
Co.  Vt  ^Qwell,  147  Ind.  266,  45  N.  E.  584.-     .  .    ' 

•  Bloomington  v.  Shrock,  110  JU,  219;  Pi^nfjy  v.  Ca?iill,|  48  Mich,  684,  12 
N,  W,  8,62;  Huffman  v.  .Clict,|  77  N.'c?  56;  Ripon  v.'Bittel,  30  Wb. 
''614;  Gallagher' V.' Market  Strieet*. 'dd:  ^1' Cat.  i3,  6  Pais.  ^69.    '' 

Wl>eople  V.  Gdldenson, '^9  Cial.'"326,ld  taci:  "i^dl ;"" '  Blbbinl^ton  i^/ Shro^^^ 
'110  111.  fid^;  61  Am:  Re^:  ^678;^  Fbireit  Oityliis.  €o;  V.  M6rgai<,'22 
.  111.  App.  198?  Bikby  r.  Oimafaaid;:X}j  &.<&;)  A  ]knidgeO(iiii05  %omAy  293^. 
43  Jj^RJi.  633,  67;A.;fii.,R..29f(,  7A  |(t  .W^»W2m  P^o|[»IphY» :  Vand^eiihoof , 
71  Mich.  158,  39  N.  W.  28;  Mitchell  v^il^^9h,  69  S.  p.  fl?,.66  L.B.A. 
723,  104  A.  S.  R.  811,  48  S.  E.  290;  Knoll  v.  katie,  65%is.  249,  3  Am. 
-    Rep.  26,  ;i2N,  W,,3^.^.  .._.     ,_.^   „^,  |.,.,     ,..        ,,,  ,   ,^,,..,    ,...,. 

nS^sfi  V.  Lowery,  :12£.Ind.  ^236^.  7i  L«R.A.iM»>23  ])^.£.,3^ft;  Hutchinson  v. 
State,  19  Neb.  262,..87  ,2|f.  W.,H3j  State^iv. -Wood,  53.N.  H.:4a4MCon. 
n^eticut  Mut.  L.  Ins.  Ck).  Ariimiis^8»  .Ul.  4*16;.  .f^^ierj^  <v>  NAshvUle,  C. 
ftiSt^  J».  B.  C0..94  Xei^a;  346;  2V.S.  W.  l-26;,EgaA  !<^oJ>x^iDogk^  £.  B. 
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&  B.  I^.  Co.  12  App.  Div.  566,  42  N.  Y,  Supp.  188  j  Brownell  v.  Black, 
31  N.  B.  594.  '  ' 

But  questipns  as  to  extractei  from  sujch  works  should  be  strictly  limited  to 
the  one  purpose  of  testing  his  competency  as  an  expert  and  the  value 
of  his  opinion.  Fisher  v.  Southern  P.  R.  Co.  89  Cal.  399,  26  Pac. 
8flf4;  Bloomington  v.  Shrbek,  110  111.  2l9,  61  Am.  Rep.  679.  And 
counsel  cannot  on  erogs-examination  call  the  attention  of  the  witness 
to  medical  auU^oiritie&  and  read  extensively  therefrom  to  the  jury. 
Hall  V,  Murdock;,  114  Mich,  233,  73  N-  W.  150. 

i«  Davis  V.  State,  38  Md. .  16. 

14.  TTse  of  memoranda  to  refresh  recollection. 

a.  In  general, — A  witness  may  refresh  and  assist  his  memory 
by  the  .use  of  a  xnemorand^m  i^ade  at  or  near  the  time  to  which 
it  rela*tes^^  and  may  even  be  required  to  do  so."  It  does  not  seem 
to  be  neciessary  that  the  writing  should  be  made  by  the  witness 
himself,  provided  that  after  inspecting  it  he  can  speak  to  the 
facts  from  his  own  recollection,'  or.  because  of  his  coniSdence  in 
the  correctness  of  the  m^emorai^dma..  But  it  cannot  be  so  used 
where  the  witness  neither  recollects  the  facts  nor  remembers  to 
have  recognized  the  writirig  as  true,  since  his  testimony,  so  far 
as  founded  upon  such  a  \^itiiig,  is  but  hearsay.* 

Tte  writing  need  not  be  an  original  where  the  witness,  after 
bisniemory  haa  been  refreshed  thereby^  can  testify  from  his  own 
recollection  of  the  original  facts®  and  can  state  that  the  original 
was  a  correqt  statement  of  the  facts  and  that  the  writing  used 
is  a  true  copy."'  Whether  in  such  case  the  original  must  first 
be  accounted  for  is  n6t  free  from  doubt,*  but  that  the  memoran- 
dum used  is  inadmisrible  in  evidence  is  no  objection  to  its  use  to 
refresh  the  memory.*  iTor  need  the  witness  have  an  independ- 
ent recollection  of  the  facts  where  he  can  state  that  at  the 
time  the  memorandum  was  made  he  knew  its  contents  and  knew 
them  to  be  correct*® . 

The  manner  in  which  such  memoranda  may  be  used  must  be 
left  to  some  extent  tb  the  discretion  of  the  court,  and  where  they 
are  voluminous  he  may  be  permitted  to  refer  to  them  whenever 
necessary  and  will  not  be  required  to  examine  them  all  before 
testifyii^**  Where  the  witness  can  neither  read  nor  write,  a 
memorandum  signed  with  his  mark  cannot  be  read  to  hhn  in  the 
presence  of  the  jury,  but  he  must  withdraw  for  that  purpose." 

Surpfriise  at  unexpectedly  adverse  testimony  has  been  held  by 
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the  courts  of  last  resort  of  several  states  to  justify  counsel  in 
calling  the  attention  of  the  witness  to  his  previous  testimony, 
deposition,  or  aflSdavit  for  the  purpose  of  refreshing  his  recollec- 
tion/* but  in  other  states  such  a  course  is  not  permitted,"  and 
the  doctrine  has  been  vigorously  assailed  by  the  Supreme: Court 
of  the  United  States  as  an  unwarranted  violation  of  the  general 
rule  which  restricts  the  right  to  refresh  memory  to  contempo- 
raneous memoranda  or  writing."  But  where  the  witness  has 
been  cross-examined  as  to  what  he  stated  in  a  deposition  he  inay 
unquestionably  be  permitted  to  refresh  his  recollection  front  the 
deposition.*'  .     .        ^ 

X  Putnam  v.  United  States,  162  tJ.  S.  687,  40  L.  ed.  1118,  16  Sup.  Ct.  K«p. 
923;  Callowaj  v.  Varner,  77  Ala.  641,  54  Am.  Rep:  1S'>y  Woodruff  ▼. 
State,  61  Ark.  157,  32  6.  W.  1,02;  Kohrig  v^  Pearwrn,  15  Colo.  127,  2A 
Pac.  1083;  Adams  v.  Internal  Improy.  Fund,  37  Fla.  266,^20  3o.  266; 
Brown  v.  Galesburg  Pressed  Briisk  &  Tile  Co.  132  111.  648.  24  N.  E. 
522;  Sanders  v.  Wakefield,  41  Kan.  11,  20  Pac.  518;  Spting  Garden 
Mut.  Ins.  Go.  y.  Evans^  15  Md.  54,  74  Am.  Dec.  565;  AtchUoh,  T.  ft 
S.  F.  R.  Co.  V.  Lawler,  40  Neb.  366,  58  K.  W.  96&;  BIcCauBlaad  t« 
Ralston,  12  Nev.  185,  28  Am.  Rep.  781;  Wise  ▼.  Phomix  F.  Ins.  Co, 
101  N.  Y.  637,  4  N.  £.  .634;  Friendly  v.  Lee,  20  Or.  202»  25  Pac  896; 
State  ▼.  CollinB,  15  S.  C.  373,  40  Am.  Rep.  697;  Post  ir.  l^enerson^  72 
Vt.  341,  62  L.R.A.  552,  82  A.  S.  R.  948,  47  Atl.  1072;  Kahn  ▼, 
Traders  Ins.  Co.  4  Wyo.  419,  84  Pae.  1059;  Flint  v.  KMmedy,  38  Fed. 
820. 

In  California  by  a  Code  provision  a  witness  may  refresh  his  fecollectioii 
by  anything  written  under  his  directionr  at  the  time  wheu'thto  faet 
occurred,  or  at  any  other  time  wheq  the  f  aict  was  Iresh  in  bis  lDem-> 
ory,  and  he  knew  that  the  same  was  correctly  stated,  in  tl^e  writjiug. 

McGowan  v.  McDonald,  111  Cal.  57,  43  Pac.  418. 

• .)       ■    •   . 

Refusal  to  permit  a  witness  to  refresh  his  recoUection  from  memoranda 
is  not  erroneous  where  it  is  not  shown  by  his  own  testimony  that  his 
memory  needs  the  aid  of  such  writings  to  refresh  it.  '  Hayden  t. 
Hoxie,  27  111.  App.  533;  State  v.  Baldwin,  36  Kan.  1,  12  Pat.- 318; 
Young  v.  Catlett,  6  Duer,  437^  Memorandum  camioi  he  used  .itnileas 
made  at  or  shortly  after  the  time  of  the  transatM^lon  and  while  the 
facts  must  have  been  fresh  in  his  memory.  Howell  ▼.  Garden,  99 
Ala.  100,  10  So.  640;  Swartz  v.  Chickering,  58  Md.  291;  Schuyler 
Nat.  Bank  v.  Bullong,  24  ITeb.  825,  40  N.  W.  4l^;  Ballard  t«  Ballard, 
39  S.  G.  L.  (5  Rich.)  495;  Bergman  y.  Shoudy,  9  Wash.  331«  37  ^FWe; 
453;  Maxwell  y.  WilkiBSon,  113  U.  S.  656,  28  IkM*  1Q37,  «  ^np.  gst. 
Rep.  691. 

Where  the  original  .n^emorandum  waa  ,iaade  in  time  it.ia  imma^t^i^l  when 
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.   tife  eopy  wais  made,  if  Itsnffioieiitly  appears  to  bo  a  Uue  copy.   -Law- 
son  y«  QlasSy  6  Colo.  134.  ■    •  .* 

A  memorandiiin  of  itetuB  of  work  done  on  a  building,  prepared  by  the 
witness  front  an  inspection  of  the  premiaes,  may  be  used  to  refresh 
recollection,  althoti^  not  made  until  long  after  the  work  was  done. 
Ahem  V. '  Boyce,  26'  M^.  App.  558.  And  see  Johnston  v.  Farmers' 
F.  Ins.  -  Co.  100  Mieb.  06,  64  N.  W;  5,  in  whieh  a  Witness  in  an  action 
on  a  policy -of'  fire'  insurance  was  allowed  to  use  a  list  of  goods  made 
by'  him  from  recollection  a  short  time  before  the  trial.  It  is  no  ob- 
jection that  the  memorandum  is  written  in  characters  which  the 
-witneBS  :alone  ean  read.    State  v.  Cardoza^  11  8.  C.  195,  23S. 

A  written  .memorandum  may  not  be  used  to  aid  or  supplement  the  reeol- 
leetion  of  a  witness^  unless  its  >  correctness  when  made  is  first  estab- 
lished.    Territory.  r.rHarwoad,  16  N.  M.  424,  20  L.R.A.(N.S4)    604, 
•  110  Pftc.-656.   »    /    1 

sc^apih'  y.  Lapham,  20  Pick.  467;  State  v.  Staton,  114  N.  C:  813,  19  8. 
•  ••©.  96.  '.'■*••• 

•  State  V.  Lull,  37  iJte.  246;  Labaree  v.  Klosterman,  33  Neb.  150,  49  N.  W 
1102;  Huckins  v.*  Peoptes'  Mut.  F.  Ins.  Co.  31  N.  H.  238;  Huflf  y. 
Bennett,  6  N.  Y.  1337;  State  v.  Finley,  118  N.  C.  1161,  24  S.  E.  496; 
Springs  v;  South  Bound  R.  Co.  46  S:  C.  104,  24  S.  £.  166;  Aldrich 
V.  Griffith,  66  Vt.  ^9tf,  29  Atl.  ^76,-  Hill  v.  State,  17  Wis.  676;  G^er  v. 
New  York  City  R.  Co.  60?  Misc.  617,  99  N,  Y.  Supp.  483. 

Die  jBettorandum  mmy  be  Blade  by  the  witness  himself  or  another.  Acklen 
▼.  Hickman,  63  Ala.  494,  36  Am.  Rep.  64 ;  Card  v.  Foot,  56  Conn.  369, 
7  A.'S.  R^  311, 16  AtiL  371.  Although  it  luis  been  held  that  the  memo? 
.  randum  must,  have  been  made  by  the  witness  or  under  his  direction. 
Manchester.  Aseur;  Co.  y,  Oregon  R.  Co.  46  Ore.  162,  60  L.R«A.  476, 
114  A.  S.  R.  863,  79  Pac.  60. 

Use.ol  memoranda . perTnissihlje  where  th^y.  enable  the  witness  to  testify 
to.thp  facts  from  his  ii^Qpen4ent  recoUeetion.  EriePresecviiig  Co. 
v.'MiUeri  62  Conn*  444,  52  Am.  Rep.  607;  Star  Mills  v.  Bailey,  140 
Ky.,194„  140  A.  S.  R.  3(70,  130  S.  W.  1077;  Riordan.v.  Davis,  0  La. 
239,  29jAm.  JX^.  442;  Hendierson  v.  Ilsley,  11  Smedes  &  M.  (Miss.) 
9,  49  Am^Dec.  41;  Do  PaJma  v.  Weimoan,  16  N.  M.  68,  24  L.RA. 
(N.S.).  423^  103  Fae.  782;  National  Ulster '  County  Bank  v.  Madden, 
114  N.  Y.  280,  11  A.  S.  R.  633,  21  N.  E.  408;  Nieholson  v.  Withers,  2 
MCord  li.  ,(l^.  C.)  428,  13  Am.  Dec  739. 

iBowden.  Y^  SpelUnan,  69,  Ark.  2$1,  27  S;  W.  602;  Card  v;  Foot,  56  Conn. 

^69,  16  AJtl.  371;  BiUingsiea  v.  Smith,  77  Md.  504,  26  Atl.  1077;  Coffin 

..v./yincen,t,  12  Cush.  98;  Third  Nat.  Ba<ik  v.  Owen,  101  Mo.  658,  14 

S.  W-  $32;;  Crystal  lee  Mfg.  Co.  t.  Saa  AntovD  Brewing  Asso.  8  Tex. 

Civ.  App.  1,  27  8.  W.  210. 

A  witness  ,may  itonsult  price  lists  to  refresh  his  memory  as  to  the  price 
,.,  ,  of  certain'  artieles  therein  listed,  where  sueh  lists  are  recognized  as 
..      A«th(Oritati¥0  4^|id,Uie  items,  are  too  numerous  to  be  carried  in  the 
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memory.  MorrU  t.  Columbian  Iron  Works  &  Dry  Dock  Co.  76  Md. 
354,  17  L.R.A.  851,  25  Atl.  417.  And  a  witness  testifying  to  tiro  con- 
tents of  an  excursion  railroad  ticket  may  refer  to  a  single  trip  ticket 
to  refresh  his  memory,  where  he  testifies  that  their  conditions  were 
identical  in  all  respects  save  one  relating  exclusively  to  the  use  of  the 
return  coupon.    Howard  v.  Chesapeake  &  0.  R.  Co,  11  App.  D.  0.  300. 

<»Orr  V.  Farmers'  Alliance  Warehouse  k  Commission  Co.  97  Ga.  241,  22 
S.  £.  937;  Chamberlain  v.  Sands,  27  Me.  458;  Green  v.  Caulk,  16 
Md.  556;  Douglas  v.  Leighton,  57  Minn.  81,  68  N.*  W.  827;  Fritz  v. 
Burris,  41  S.  C.  149,  19  S.  E.  304;  Steele  v.  Wisner,  141  Pa.  63,  21 
Atl.  527 ;  Tingley  v.  Fairhaven  Land  Co.  9  Wash*  34,  86  Pac.  1098. 

Accounts  of  sales  rendered  by  a  commission  merchant  cannot  be  used 
by  the  owner  to  refresh  his  recollection  where  he  hafr  no  personal 
knowledge  of  the  facts  except  that  afforded  by  the  accounts  them- 
selves. Gulf,  C.  &  S.  F.  R.  Co.  V.  Frost,  —  Tex.  Civ.  App.  — ,  34  S. 
W.  167.  Otherwise  where  the  witness  has  an  indiapendent  recol- 
lection of  the  main  facts  of  the  transaction  and  the  account  of  sales 
is  used  only  to  refresh  his  memory  as  to  the  details.  Western  U« 
Teleg.  Co.  v.  Collins,  7  Kan.  A^p.  97,  53  Pac.  74.  . 

A  witness,  under  the  guise  of  refreshing  his  recollection,  /sannot  be  per- 
mitted to  read  into  the  record  entries  in  books^  Searle  v.  Haistead 
&  Co.  139  App.  Div.  134,  123  N,  Y.  Supp.  984.  . 

A  witness  who  has  no  personal  knowledge  of  a  tranaaction  cannot  consult 
a  book  and  then  testify  as  to  the  facts.  Kirdchner  r^  Hirschberg,  90 
N.  Y.  Supp.  351. 

See  also  as  to  refreshing  memory:  Blanding  ▼.  Coheh,  101  Ajip.  Div. 
442,  92  N.  Y.  Supp.  93  (consulting  newspapers  as  to  the  ptice  of 
milk) ;  Hart  t.  Maloney,  101  App.  Div.  37,  91  N.  Y.  Supp.  922  (read- 
ing testimony  on  former  trial). 

6Lawson  v.  Glass,  6  Colo.  134;  Finch  v.  Barclay,  87  Ga.  393,  13  S.  E. 
666;  Bonnet  v.  Glattfeldt,  120  111.  166,  11  N.  E.  250;  Bullock  v. 
Hunter,  44  Md.  416;  Robinson  v.  Mulder,  81  Mi«h.  75,  46  N.  W.  505; 
George  v.  Joy,  19  N.  H.  544;  Berry  v.  Jaurdan,  45  S.  C.  L.  (11  Rich.) 
67;  Flato  v.  Brod,  37  Tex.  735;  Harrison  r.  Middleton,  11  Gratt. 
527;  Folsom  v.  Apple  River  Log-Driving  Go.  41  Wis.  602;  New  York 
A  C.  Min.  Syndicate  &  Co.  v.  Praser,  130  U.  S.  611,  32  L.  ed.  1031,  9 
Sup.  Ct.  Rep.  666. 

7  Calloway  v.  Varner,  77  Ala.  541 ;  People  v.  Munroe,  4  Cal.  Unrep.  66,  33 
Pac.  776;  Dunlap  v.  Berry,  4  111.  327,  39  Am.  Dec.  413;  Chicago  &  A. 
R.  Co.  V.  Adler,  66  111.  344 ;  Krider  v.  Milner,  99  Mo.  l46,  17  A.  S.  R. 
649,  12  S.  W.  461;  Anderson  v.  Imhoff,  34  Neb.  336,  51  N.  W.  864; 
Mead  v.  McGraw,  19  Ohio  St.  57;  Houston  &  T.  C.  R.'  Co.  v.  Burke,  65 
Tex.  323,  40  Am.  Rep.  808.  '     :         ' 

Where  the  notes  of  a  reporter  from  which  an  article' Was' Written  have 
been  destroyed,  he  may  be  allowed  to  refer  to  and  rekd  the  article  as 
published  to  refresh  his  memory,  where*  it  contains  substantially  the 
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ahi^^^'ss  wrHteii]    Htfwetr  v:' State,  88  Ala.  97/7  l9o.  302;  Com.  v. 
Ford,  130  Mass.  64,  39  Am.  R^p.  420:  '    '    ' 

THhiUhhreeth^B  bf'*,'bopy  of  'n:  lii^ffku^raAditm  taade  by  ik»m0oite  other  tiian 
the  witness  must  be  proved  before  he  will  be  allowed  to  relresh  his 
memory  froth'  iti  :  Birmihghami  V.  McPoland,  96;  Ala.  S63,  11  So.  427. 
And  a  witness  eanaot  refresh  his  iqen^ory  from  a,  .memorandum  made 
up  at  his  dictation  by  his  attorney  from  old  letters,  memoranda,  and 
receipts.    Watson  v.  Miller,  82  Tex.  279,  17  S.  W-  .1053. 

(The  weight  of  authority  is  to  the  effect  that  where  a  witness  refers  to 
a  copy  of  a  piemorandum  merely  to  refresh  his  recollection  the  orig- 

'    inal'  heed  not  b^  produced  or  kccoiinted  for.    Denver  &,  R.  G.  R.  Co. 

'    V.  Wilson,  4  C^ld.  Appj  35&,'3(r  Pae.  67^  ilrie  Preserving.  Co.  v,  Mil- 

.'Ut,  5t.  Ooui.  :44$)  i  52  Aim..  B^i  607t; . Com.,  v.;  Ford,  130  Mass.  64,  39 
..•.;Am, ,]^p*42!Q(  ,Ga(r,risoil .v.  Midd^l^topD,  ,11  Gratt.  5*2)7..    Contra,  Jones 

,*.  v..  tl^ones,  94  N.  C.  114;  Byrnes  v.  Pacific  Exp,  Co.  —  Tex.  App.  — , 
15  S.  W.  46.  But  his  refusal  to  produce'  the  original  may  be  con- 
sidered by  th'e  jury  in  Veigliing  his  tbstimOnyl  Chicago  &  A.  R.  Co. 
r:  Ad}^,  56  '^1.  844  $'  jBiltid  v.  jinie^68  Me.'  393i  

*ll^^ntft  r.  Everfy,- 10  bblo.'SeD^'SS^Plvc.  iaOi;  Gameroii  v.  ftladunaB,  39 

•Mich;  108f; i Mead  V.  Wlhite^  6;  ^a^Itv.  (Fa.).  3P^  &  Atl.  913;,  Birfihall  v. 

BuUough  [1896]  1  Q.  B.  325,  65  L.  J.  Q.  B.  N.  6.  252,  74  L.  T.  N.  S. 

10  Ackleiiy.;  Hickman,  63  Ala^  494,  35  ^m.  Rep.  54;  Burbank  v.  Dennis, 
l6l  Cai.  96,  35  i*ac.  ui;  ^lyhn  V!  Gardner,  8  111.  App.  253;  O'Brien 
v.  Slainbach',  lOrrowa;  4t>,  6fe  Si*.  W.II88;  Wright^v.  Wright,  68 
KSan.  586;  50*PmS.'  444-  Mah^i«ir.*^o6d,  14' Md.  808,  74  Am.  Dec,  546; 

^  Emn^  v^  Vbaphyf^  87^  ^dl\499U  -40 ; Ajivr  jLOP^i  Coi^te^o.  v,  Crowell,  133 
Mass.  352;  Stahl  v.  Duluth,  71  Minn.  341,  74  N.  W.  143;  Lipscomb  v. 
'Jjy^r  10  ]9^U'5H$  2X  Ki  VfJlSU-J^hfr/Stapirnvh,  .81  Mo.  A|»p.  86; 
'Bate«i£an<T./itfew  Y«Hc.€.  'Jt^Bj  Bfi  R*  00.147  Hun,  429;  ^t^  y.  Col- 
w^V  8'R.  1^182^;  SUM  ti  Rawl8«  n  &  Q..U  {»  Noit  4lMV')  332; 
B«yii  ▼.  meld,  66  Vt.l  426ir- Hariiiion  v.  Midd^t^n,  IX  Grati.  527; 
fikslkeUk^  vj  ;Jo&eir,  aO'^Wls;  41^^!  lif^^Ia^Hey  v.Banr^  45,  Fed.  151. 

*  Cbiitra^€Hirft'v.:SHUyte,^4<Iiid..l66;.Ri0d4«n  Vi  fipruaivoe,.4  Harr.  (Del.) 

*  "dI7 ;  'OMnga/  V.  <  Shantnon,'  1  'A.  K./MMsh.  )8a^  , , 

'bt^erWise 'Wh^re' a  "papier 'Ws-di*a^  ufi' faevieral  weeks  after  the.  fact  oc- 
'  c^rteA,'Unl^^s  i^e'witrie^s'cflUl '«^k  ffdm/his>  memory  after  being  re- 
;fresW  by  it.    (yNtok  V.  Waltbn^,  ^0  B.  G:l^  (1  Rieik)  284. 

n  J'ohrison  V.  Coies,^^  MlifiA.^108;  'feWflick  v;  Hoht^r,  44  Md:  417. 

It  Com.  rV.  Folk  7  iGray,  586.  In  this.case  the  witness  was  directed  to  with* 
draw  wit^hi  ««ie  coun^s^l  Ou  each  side  and  have  the  pkpet  tead  to  her 
without  conuoaeni.,  ,{•,,', 

II BilMniPilea  T.[siatey.S5'AliU  3;^3,  ^  Sy..  137 5, Stanley  v.  Stanley,  112  Ind. 
143,  13  N.  E.  261;  State  v.  Miller,  53  Iowa,  154,  4  N.  W.  900;  State 
T.  Sorter,  52  l^an.  531;.  3f  Pap..  J036;  People  v.  Palnier,  105  Mich. 
668,  63  N.  W.  666;   l>eople  v.  Kelty, 'i'l3*N.  V.  847,  21  N.  B.  122; 


.  2^6  .  <avu.   XmAJv  BBIB9. 
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rn<5eorge'v..Triplett,  SfN,  0.  5Q,.s^Nv  ViJ.,aW;  ^U»^F.v.;J§f^^,♦4P  Ohio 
St.  320,  4  L.R.A.  161,  21  N,?.  ^4$(.    (.rA    .  .     r;.     ..  .  ;/^  .,.'       .    "- 

The  witness  nrast,  however,  ;#pe<^]^  IriOQft.  IVJ&rt. own  ref^opeotiqiu,   Hpwie  .t. 

Rea,  75-N.  C.  386.  •  .:•...-   i.  ■  '    ,.,,r..     .    -.    ,.     . 

WConi.  V.  Phelps,  11  Gray,  '73.;  Velott  v.  Lewig,  102  Ilav  .826.  . 
isputman  v.  United  States,  102  XJ.  S.  687,  40  L:  wi.  1118,16  Sop.  Ok  Rep. 

16  George  v.  Joy,  19  N.  H.  544." 


'-  ■       •  ■■•        '.  i    i:^     •  .      !'../.•      )•    '/      ...:>•,. 
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.  &,  Right  J.  for  py^rpose  Qf,,ctosS'egowifniri(itxpV(j^  to  .inspect  paper 
used-  by  vnimess  to  refresh  memory ^-rrr^The  proprij^ty,o£  allowing 
an  advefrtje  "party  to  inspect,  for  the  purpose  of '<!ros€k^amiiiation, 
any  ifiemorandtim' iised  liy  '&  witness  to  refi*eih  his'ineniory  upon 

.('  ,i/.  --Cliff  ■/»•*  I 

the  matter  as  to  wliicli  he  is  testifying,  appeaJrs't<j^De,"iiti'rV(^f sally 
conceded.  l>y  .the  jcoui^t^,^  JBu|:.inifpp(M>rftpaa  yvhicijfi^M^ji^  cori^ulted 
out  of  court  need  luit  be  produced  foriisflpeic^on/  .wlUf!9/t]l^  wit- 
ness testi&es  upon  the  f»ith  of  the  pe^r$-wiii!(rh  fai^^^AS  in^ftwh^i, 
aUd  not  froni  hi's  owii  meinory 'refreshed '6r^6afitmed  hy  the  ex- 
amination.*        '  •'   ■'''    '•  •^'   ••'•  ••  ••'    ^    '^  ^   '''"''^'   :f,iK>liirM 

As  to  the  extent  of  the  inspection  which  may  properly' Ibe  al- 
i(;)we(J  an  opposing  party /where  a  ^itp0p' lias  ^ 
containing  memoranda  other  tJaaD,tb^9se^i;^(fc[  t^  r^resfl  l^s. mem- 
ory, 'the  w^ight^of  aufthority  liolds  tiatt  the  iiu^pectiQP^.sbpHld  be 
limited  to  the  parts  relating  to'the  ftubjfe<* : of  tW testimony.* 

iNatidnal  Babk  V;  Firbt  Natl  Bknk^  IX)  O.  0.  A.  86;  27)1^.  8;  Ap|»ki88,  61 

Fed.  809;  Atchison,  T.'&f  S;  F^  W  Go.  t.  'Ha^8,/'8/'Kiwi4fA|»pw..a46,  54 

Pab.  322  (provided 2 foi"  h^  ^iaAxxt^yi  McKmUA  v.:  Coile^.SQ  Imm,  455; 

'    Tibl^ett^   V.' Sternberg, '6ft  Batbr  201;(  Pedc  nr.  LakM,  .3  liftBSt   136; 

'       Scliwickert  v.  Levitt,  76  Ap{^.  Div..  37^,78^N.  Y..fi4ppv  394rDtoacan  ▼ 

'  '    Seeley,  34  Mich. '869;  CortlandMfg;  Gb.lvv  Fltttt,.a>iMicli, '410,»47  N. 

W.  330;  Wernwag  vl"Ghicago'&>A.'1Et.<  CooiaOt^Afo. /A^ipir478;  .Ghute  v. 

'  Statri,:  19  Minn.  271,  GiL  23^;  l^fc.lj^ryy  H\n^  qo^ v, ,lTOh;t^^.lO..^.HP. 

•«  620,  74  N.  W.  1060;  .'VolMia'Gown^.  B^aHjVf  Bigel,o,w>,.4(5  fJ^r.ft^S,  33 
So.  704;  Grs^  r;  SUato^  5d<Tes4  Griw*  ]$efi.,.4i>0^.22  .fi.J(.A,(,^.Si)  706^ 
110  S.  W.  920;  Gregqpry.v.  Tayef noy,  .6  fj^^,.,  4j,P.  2^81^  Rex  v.  R^ups- 

.^ }  ,  d^qn^  2  Car.  &  P.  603,  31  Revised  Rep^  703 ;   Sinclair  v.  Stevenson^  1 

.  ,  ^.Car.  )li  p.  682,  2  Bin^,  614=,  130  Eng.  Reprjrit,  4lD4,i(?  J'.BI.  Mo6re,'4fc; 
Palmer  v.  Maclear,  1  Swabey  &  T.  i4'9,  1^4  ^ng.' 'Reprint,  ft70.  But 
see  Lord  v.  Colvin,  2  Drew.  205,  81  Eng.  Reprint,  "697,  5  De  0.  !M.  &  G. 
47,  43  Iping.  Reprint,' 787,  23  Ll  J.  Cfc  N".'  te.'469'  irjiQ:.'  2l59»'-i[|tWdbk. 

.     .'.Ren.  298.     .  '  '    '       '"    • '    '■"     '     =■'        ''''■     '   ■'    ••    J' 

On  th^s  subject  se^  ajinotatipD  in|.^2.ti.R.A.(N.^.)  ibt,     '        ,..'.... 
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Ala.  321,  12   So.   429.     And  he  may  waive  the  right  of  ixisi>ection. 
Adae  v.  Zangs,  41  Iowa,  536;  Wernwag  v.  Chicago  &  A.  R.  Co.  20  Mo. 


App.  473.  -'{^^^l  '3;'--^vnh  ,.i. ,•,..}.   i 


'?     Ci 


.* 


•  • »: 


r  I 
I  I     I  • . 


«.8^t^  V.  /|QUm9,,15v;Sj.  <?,  .?7a,  .40;  4^..I^..|69l7j  ,S)^te  v.  Cheek,  36  I?.  C. 
(13  Ired.  L.)  114;  Wabash  &  E.  Canal  v.  Bleda.oe,.6  Ind.  133. 

So  helfL  even  under  a  statute  providing  that  where  .a  witness  is  .^llo\^ed;to^ 
refresh  his  memory  the  writing  must  be  produced  and  may  be  in- 
8p6ct^d  by  the 'adVerd^  party  who  ihaj;  read  it  t6  tlie  jury."    State  ▼. 
.     Ma^rs,  36  Or.  38;  68  Pac.  >892;        4   :  j   —  • 

Thesis  jare  li'le^  c^see  hoMing  thaifehywrititt^  ttbed  by  a  witness  before 

.    QOQUHg  inlio  .^urtiiHo  MfF^sh.kiBiffiQin^rji  mksb  be  produted  in  court;. 

]bujt,the  point, a|^ui|Uy,ile<;id«d,j|i,th^  ^&W  seems,  1;-^  haVie  Jieen  a^  ^ 

the  admissibility  of  the  writiag  or,  memorandum  as  ey.i(ience  in  itself » 

.  father  than  the  right  of  the  adverse  party  to  inspect  the  raemoran- 

duhi  for  '  purposes-  of  cross-bkaidiiiatibh. '    y^abash '  &  £7.    Canal   Co. 

v:    'fw.  Bl^aofly  6  ludi  133;  State?  v.^Oh^ek,  86  N.  O.   (18'  Ired.  L.)   119? 

Com.  v.  Lannan,  13  Allen,  569;   State  v.  Cbllins,  15  S;  G«  379,  40 

,.-^.^Bep.  e,97,,  ..,.  ,,/;.,       ,     .. 

*  Parks  V.  Bi^l^el,^  ^p  gplfl.  Ajp.  }%^  6^  FajB^»278;.  Cqm.  v.,HMey,  13  Allen, 

687;    Haydy's  *rriaji,  ?.4  How.   ^t.   Tr.   824;    Burgess  v.   Bennetts  20 

'  'Week.  Rep.  720;  Morrow  v.  Staie,  56.tex.  Crim.  Rep,  6I6,  120  S.  W. 

''^bi.-'  '•'*'     '  ■'•'•    ■''■  '''   '■'  '  '■'  "■    *'''  ■"  ''  '  '    '" 

Oth^neiM  vHietd  the' dktjr  risiferred  td '  seems  to  have  been  prepared  for 

'thQ=<)oett«iion;'lieitig  kt^for  only  &=  few*  day8/^i'|)urporting  to  in- 

J   .  elude  jfcliei  ;d«4be  <  in  i  qiiention.  ' :  Kotte  > v. .  Hmaeek,  53*  'Bun,  636,  6  K^  ^  Y. 

And  in  People  v.  Lyons,  49  Mich.  78,  13  N.  W.  365,  it  v^M  bddi  thiit  coun- 
sel should  have  been  permitted  to  examine  fully  a  book  which  a  wit- 
ness had  used  on  the  stand  for  the  purpose -Of  fixing -dates^  and  tojie- 
fresh  .h«r  ^refi^lle^^ion  |, fi^om. ,  entries  ^er^in,  ^though  the  witness 
stated  that  entries  on  other  pa£es  had  no. reference  to,  the.  matter  ii^ 
issue. 

So^  in  State  v.  Bacon,  41  Vt.  526,  98  Ain.  Deq«  616,  inhere  a  witness,  dur* 

•"ing  nik  ^xkmihatloii; '  referjferf  to  his  poc&et  meinorandiim' to  refresh 

his    memory,   and,    on   cross-examination,   refused  to  '  alfoW  '  Opposing 

•     eouosel:to:t examine  the  -mtsflMkrandnm  <m  tii^  grouiid  that  it  contained 

.  /   !•  fvritateomatters  <reIatitig';to  ihiis  work > as'  u  rdetective^  this  wss^  not  con- 

■aMLered.  »uffie«»At<  reason  lot'thei<r«sfutol<'to  allow  an  examination  of 

■  .!  the  book.*' ■!•>-)  -  .■   .■  ■.!   /..i'  n .•..<••■  /.'•  •     » 

see^Loyd  M.  l^rebkfield,  S^'Cai".  &-P.  325/'HoHl^hg'that  Vhere  si  witness 
'  -ivT^freshesLJbis'  menMiry  as  to  theni^umber  'of^hUtifc  notes',  liy  ^aitLSaing 

his  eoVfy  tlker^fin'a<*certeiin' book^,  th^  oth^r  liid^  may  cross-^xainine 
(i„as  tg. 'the  lather  parts  ol  the. eatsy.^  •     j!  ..< .^^  *   •      .^i^    ' 
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Aft  to  use  of  scien^Ufic  booik»  >j.cizii^rt,to,i:.^frjiy^>i».  rf^Ui^ctii^ii,  ffee  jnipl^ 

16.  Direct  examination;  adverse  party.  '    • 

The  direct  exaniiiiati6h  bf'  a"\^ittiei3i§  cannot  pr?>|)erly  be  Km- 
ited  by  the  court  t6  the  question  whether  he' agrees  with  or 
differs  from  the  te^tiinoiiy  of  a  prior  witness  with  resgect  to  a 
transaction  at  which  he  ^sip,  present^  .even  thojtigH.tiie.obi^cting 
party  is  allowed  full  privilege  of  croa3-'€xan^ination;i^  Jifor  can 
a  witness  be  a^kedwlietb^r.tba  facta  stated,  in  a -paivticular.  paper 
are  true.  He  shoiild  be  interrogate  as  to  these  facts  partioalar- 
ly.*  But  the  witn'ess  may  be^kdke'tb'stktfe'^nerally  the  con- 
sideration of  his  note,  leavihg  the  details  to  be  supplied  by  cross- 
examination/  and  tbe  coiirt  jnay  refuse  to  permit  .a  ;\vitni|^ss  on 
his  direct  Qxaimination  to  detail  tha  whole  o£.4b  conv;ersBtioii  to 
which  he'has  refwred.*    •  -  .      •    .      u. 

A  party  may  aid  the  memory  of  his  own  witness  by  i!n<][ti{ring 
as  to  any  circumstance  tending  to  enable'  Hirt^  t6  fec6li6ct  mote 
.  cleariy  or  mdre  'certainly  th^'fgt<5t  sou^t  to'  b6  jfrdvedi*   '     '  '^ ' 

More  than  ordinary  !fre^d6m  is  permitted' "in  the  di^'ect  exam- 
ination of  a  witness  who  is  hostile  to  the  party  calling  <him,' 
and  this  principle  ip  recogfli^^ied.by  t^m^  stfttij^te^.  >viii(^b  a\itboi:i?a 
one  party  to  compel  the v either  .to  testify;  in  his  behalf ^uiSuch 
statutes  generally  providiiig  thibt  the  examinatiotii  may  be  con- 
ducted under  the  rules  applicable  to  the  cross-exaihmrftfon  of 
other 'witnesdes.'^'  •   •  »'••    ■•    '  •'•'■  .''    "    •'  •"♦  •■"••■  '    ■'    ".•••'>  ■•    ■  »^ 

lEames  V.  Eamee,  41  N.<H..1«77'<>''!    ••     '"     '  ■■■  '  ""  '''  '  -    •■ 

t Rifehatdsori  v;  Oblden,  3'Wasli.  C:  C:'10»,  Fed.  Cds. 'ifo:  11,7«!2.  ■'   '^ 

3  Ayrault'v/  Chamberlain,  33*' Bari)/'2i2P.    '       ■    "  •'"   '   ■       '  •'  ''' 

4  Vance  V.  Richardson,  110  Cal.  414.  42  Pac.  909.  ,    .'    .        ^ 
•  6'lHagen  V.  pillon,  76*  n!  ;5f . '  170^  , Stat^ ';v^^^                   ?..5^r^.-  i^^li  476. 

6  See  .supra,, §.  11,  .1?.       ,r.    -    •    .  •  •-.!.. f '  •■•;      "' 

If  the  plaintiff,,  to'  pvove  bus  case^iss  :obldft«kito'dall 'defetidant,  <h«i>'i»hould 

be  allowed,  a*^  large  laisitrndeKin  loondiueting  j.tli^  esaminration.     Ixffin  v. 

Spero,  4$5  Mi«e.  702,  72  N.  YuiSuppiJlllB.  '  K>  a*  iK^tness  prares  liostile 

or  unwilling,  the  party  calling  him  may  probe  his  conscience  or  test 

Jii^  recoll^t'ion  ior  tfrf)  purpqse  pf/el^citingJ^keiWh^le  truth,  andaittk 

^e^^mi^at^on  i^  si^]|py[eet.,^o  th^,4is«7^etioP  of /tJb^tirial.. Judge,  itR^ople 

,  y..,Sextpa,  187. NyY.  .45l5„Uft  Ain,.St,.Rep.  6?1,.30  J^vH  3a«L  .  --  j 

A  party  may  be  permitted  to  ask -lciadiBg'<|is>estions 'ofiia  ^ts^sfe^who 
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proves  to  be  adverse,  and  he  may  be  cross-examined  as  to  previotia 
statements.  Zilver  r.  Robett  GraVes  Co.  106  App.  Div,  582,  94  N.  Y. 
Supp.7.14, 

7  Childs  V.  Merrill,  66  Vt.  302,  29  Atl.  632 ;  Re  Brown,  38  Minn.  112,  36  N. 
W.  726;  Pfeflferkorn  v.  fieefield,  66  Minn.  223,  68  K,  W;  1072;  Coatcs 
Bros.  V.  Wilkes,  92  N.  C.  376. 

UBder  a  statute  providing,  that  a  party  to  the  record  or  a  person  for  whose 
insoaaediate  benefit  a  proceediiig  is  prosecuted  or  defended  may  be  com- 
pelled to  testify  as  if  under  cross-examination,  it  is  held  that  leading 
questions  may  be  put  to  a  party  called  as  a  witness  by  his  adversary,^ 
and  that  any  facts  or  admissions  may  be  drawn  from  him  which  tend 
to  weaken  his  case  or  strengthen  that  of  his  adversary.  Brubaker  v. 
Taylor,  76  Pa.  83.  But  a  husband  cannot  in  an  action  of  eject- 
mei^t  to  whi(;h  his  wife  is  not  a  party  call  her  as  for  cross-examina- 
tion upon  the  allegation  that  her  interest  is  adverse  to  his.  Wells  v. 
Bunnell,  160  Pa.  460,  28  Atl^  861.  Nor  can  plaintiff's  husband  be 
.  called  by  defendant  as  on  cross-examination,  where  he  is  not  a  party 
interested,  and  there  is  no  evidence  that  he  was  his  wife's  agent.  Cal' 
lendar  ▼.  Kelly,  190  Pa.  465,  42  Atl.  957.  And  the  motorman  of  a 
street-railway  company  is  not  a  party  nor  a  person  having  legal 
interest  in  a  suit  for  personal  injuries  against  tiie  company,  so  as  to 
entitle  the  plaintiff  to  call  him  as  if  on  cross-examination.  Callary  v. 
Easton  Transit  Co.  185  Pa.  176,  39  Atl.  813. 

la  ]!>elaware  a  party  cannot,  since  the  passage  of  a  general  statute  re- 
moving all  disabilities  of  parties  to  testify,  call  an  adverse  party  as 
a  witness  in  cross-examination;  and  if  he  desires  to  call  him  must 
make  him  his  own  witness.  Terry  V.  Piatt,  1  Penh.  (Bel.)  1186,  40 
Ati.  24l 


16.  Bight  to  cross-examliiaition  and  tlie  extent  tltereof . 

a.  In  generaij  interruption  by  sickness  or  deaih, — I'he  right 
of  crofis^xamioation  is  deenied  so  essential  that  a  party  is  not 
entitled  to  the  benefit  cA  the  direct  ex^nination  of  a  witness 
whom  his  adversary  has  had  no  opportunity  to  cross-examine,  as 
where  the  witnesd  falls  to  appear  ibr  further  cross-examination/ 
or  refuses  to  answer  a  question  pertinent,  and  not  privileged.* 
So  where,  hecaus?  of  the  illness  or  death  of  a  witness  after  his 
direct  examination,  the  opposing  party  is  unable  to  complete  his 
cross-examination,  the  rule  is  that,  if  the  opposing  has  not 
waived  his  right  to  cross-examine,  or  lost  it  through  his  own 
fault,  he  is  entitled  to  have  the  direct  testimony  stricken  out; 
and  the  denial  of  a  motion  to  strike  out  is  deemed  reversible 
error.^    Otherwise,  however,  where  the  party  has  failed  to  im- 
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prove  an  opportunity  for  crossrexamination  when  afforded,*  oi 
has  volnntarily  deprived  himself  of  the  right.*  - 

In  chancery,  however,  the  rule  seems  to  be  to  thd  contrary.* 

1  Matthews  v.  Mattiiei*«,  53  Hun,  244/6  N.  Y.  Supp.  589.       '<     .     . 

2  Burnett  v.  Phalon,  11  Abb.  Pr.  167.  ..     / 

8  People  V.  C6le,  43  N.  Y:  508;  Morley  v.  Clistor,  63  App:  ©iv.  '38,  71  N.  Y. 
•  '  Supp.  363;  Kissam  v.  Forrest,  25  Wehd.  651;  Sperty  v.  MMnre,  42 
Mich.  353;  4  N.  W.  13. 

Permitting  the  state,  in  a  criminal  prosecution,  to  ask  a  question  of  a 
witness  who  is  so  ill  that  the  court  thinks  it  would  be  inhuman  to 
subject  him  to  cross-examination,  and  whose  physician  states  that 
examination  might  result  fatally,  is  held  in  Wray  V.  State,  154  Ala. 
36,  15  L.R.A.(N.S.)  493,  129  Am.  St.  Rep.  18,  45  Bo.  697,  16  Ann.  Cas. 
362,  to  deprive  the  accused  of  the  constitiitionat  righi '  to  be  con- 
fronted  by  the  witnesses  against  him,,  although  the '  righlt  of '  isross- 
examination  was  not  expressly  denied,  since  the  risk  6i  terminating 
the  witness's  life  cannot  be  imposed  upon  the  accused  as  a  condition 
of  the  exercise  of  his  right. 

A  note  on  the  right  to  have  direct  testimony  stricken  out  where  cross-ex- 
amination is  interrupted  wholly  or  in  part  by  sickness  or  the  d^ath  of 
a  witness,  is  appended  to  thi^  case  in  15  L.R.A.(^yS.)   493. 

4.4s  where  a  witness  who  failed  to  ap|>ear  for  further  cross-examination  at 
the  day  fixed  by  the  court  was  present  in  court  betweepi  the  time  she 
was  excused  and  the  day  fixed,  and  counsel  and  court  were  theifi  re- 
minded that  she  was  actively  engaged  in  seeking  a  position  on  an 
ocean  vessel  and  the  propriety  of  then  resuming  her  cross-exam;ination 
was  suggested  and  declined.  Townsend's  Succession,  40  La.  Ann.  B6,  3 
So.  488.     So  where  the  witness  died  during  an  adjournment  taken 

before  hig  . cr^fls-eflwuninati^i^  :wa»  .C9mpl^tf,dt  .t}i^>.wc^af^l?^^^  at- 
tending the  adjournment  not. being  disclosed  and  it  not  appearing  that 
the  party  was  deprived  Of  the  opportunity  of  thett  completing 'his 
cross-examination  if  he  had' desired  to  do'Bo.'"CttrticW  'V. 'West,  50 
Hun,  47,  2  N.  Y,  Supp.  507,  affirmed  without  opinion  in..l21.Ni  Y. 
696,  24N.  E.  109i9.  :    .  ,.       .,  ,      .    {  ..  . 

And  in  Bradley  v.  Mirick,  91  N.  Y^  293,  whe^e,  on  ^he  first  trif^l,.  the  de- 
fendant did  not  appear,  and  the  trial  proceeded  as  on  default,  but  the 
default  was  opened  and  a  second  trial  had,  and  in  the  ni,ean  tiipe  the 
plaintiff,  who  had  testified  on  the  first  trial,  had  died;  it  'was'  held,  '611 
appeal,  that  the  exeliision  by  the  trial  court  Of  the  tes<>imony  giv^n  by 
the  plaintiff,  on  thd  ground  that  there  had  been  no- cro&8-exApEii|iatio|i, 
was  erroneous,  as«  by  foiling  to  cross-examine .  on  %he  fLrat  {trpi^,  th^ 
defendant  would  be  deemed  to  have  waived  his  right. 

ft  A  party  who  voluntarily  deprives  himself .  of  his  right  to  crpss-examii^e  a 
witness  by   consenting  to  the  admission   in   evidence  of  ihe  written 
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shpw^ng  of  w^at  the  .witn^s  would  prove,  ,cp.nnot^   after  the  trial 

has*l>^gun,    eoip plain  that  he  was  deprived  of  the  right  to  cro^s-ezam- 

'  '  'ine  the  Madness'.' 'J^elsoiiv:  Shelby  Mfg. 'As  Improv.  Co.  ^6  Ala.  516,' 11 

So.  696.^^--'"-'  -  »  -^  '      .,..••;,      •.:.■.:.;/•.. 

eGftM  v.itSl^nsoiil^S  SUinti.  '96,  Fddl  CM;  l7o.  5,262';  Aruh4el  v.  Arondbl,  1 
Rep.i  in  Oh.  90,  2hiEi^.  Repmnt,  51^;: 'Nolan  v.  BHiamMO*,  11  MoUoy^ 
167;  O'Callaghan  v.  Murphy,  2"Sch,  4  Lef^  1^.  .  B^Ui  ,i*;.Regw-  V-, 
Fijance,  ^  Moody  <j^  ^.  207>.w^ere  a  witness  signed  hi^  direct  exan^ltia- 
tion  but  died  Wfore  signing  his  cross-examinatipn,  ^t  was  hield  that 
'    Ari  eimi'e'^'pyfeiiioh'sliourd  be  exdii^^  '"'■'    '  '        '      ' 

A  party  who  has  b^entextmiia^ 'by*  his' adversary  may-  be 
cross-examined  by  his  own  counsel  as  to  any  matter  relevant  to 
his  exkiiiinaiti'iirija'chie^,^  ^nd'one  w)io^  ilitferest^n  tlie'subj^iet- 
matter,  accrued  bej^ore  tl^e  pommencement  of  an  action  is  entitled 
upoji.b^igftg  wWed'«3  a  party  defendant  to  crosa^xamme/ wit- 
nesses previously  examiaed^i  although  fhe  bad  already  cross-ex- 
amittedthfett*'ks'a15t6rfaey  for  the  oth«r  d^todants.*  A'lHtness 
wh6  '(Ai*dire(3t  fei'amiiiatioh,  ybluiiteers  an  uncalled-for  state- 
ment  whicli  is  allowed  to  go  to  tbe  jury-  wj^tbout  objection^  .may 
be  crps^xan^in^d  ^itii  irefereinee.  thereto,*  itbough  if  the.  state* 
ment  .isi  irrdevamt!  suob  t^ross^examinatton  •  i6>  not'a  mtatteir  of 

'  The  righi  t6  (iross-ekamine  ik  not  affected  because  the  testi- 
mony m  (phief  yiras..out  pf  proper  order  jo  anticipate  a  defense* 
or  was  unnecessary  b^^^use  pi  a  statute, pernaittiiig/^i^  ^ffi^^^y^^ 
to  be  filed  in  lieu  thereof.  But  there  can  be  no  cross-examina- 
tion upon  evidence  whicb,ha3  been  stricken  out  of  the  caseJ, 

I  Rfefeie^  y:  '  Wnhett,  141  Mass:  207,  6  N.  E.  378.         * '  •        ;  <  : 

tLhhge'vi  Bi^yiiaTi;'lOi4  Giil.  1^,  37  I^Ac.  808.      '  '        '      ' 

«  Aiiple  y.Mtff  iW  Uiiniy;  127' hid:  55ij,  ^ 

»l>eo^ly'V.Frefacii,  ^5  Cal.  371/30  Wc.  5167.  '  . 

•d'rahani  v.  iJariAifer,  *3  'Cat  1^3,  *i3  *Pae.  '286:  '        •  •  '  ^ 

•  A  paiH^'w&JDf  tiekfes'tli'^'AfcBtiid  fdr  the  purpose  of  laying  tie  foilild'ation  for 

the*  iiiti^odutftion  of'tke  t<ecord  of  a  conveyance  in  place*  oif  the  orig* 

'    iikA,\j,i^pU9^  oi  liliqg'ao  af^avitas  |>ern(iitted>  by  statute^  is  subjeot 

.,  to.cross-e^^minatipn  to  test  the  (Correctness  and  accuracy  of  bis*  statf* 

ment.'  '  fecott  v.  Bassett,  174  111.  390,  51  N.  E.  577.  ;      ,      .     .     . 

TJoQjes  v.  State,  35  Fla,  289,  17  So.  284:  Callison  v.  Smith,  20  Kan,  36. 

♦'  i;'i?«/i*sa?  td'tMow^tros^exarmrwJtion  as  g'thiini  fo^'r'eversat 

or  new  trial, — The  refusal  to  allow  cross-examination  of  a  wit- 
Abbott,  Civ.  Jut.  T.— 16. 
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ness  upon  matters  brought  6ut  on  direct  examination  and  rele- 
vant to  the  issue  is,  a. denial  of  an  absolute  right,  and  has  been 
generally  held  to  be  a  sufficient  ground  for  reversal.* 

It  m  only  irfter  the  right  has  been  -aubstantiaUy  and  fairly 
exercised  that  the  allowance  of  cross-examination  becomes  dis- 
cretionary with  the  trial  court.* 

"When  the  object  of  cross-examination  is  to  ascertaiii  the  ac- 
curacy or  credibility  of  a  witness,  its  method  and  duiratiou  are 
subject  to  the  discretion  of  the  trial  judge,  and,  unless  abused, 
its  exercise  is  not  the  subject  of  review*'  • 

1  Eames  ▼.  Kaiser,  142.17.  S.  488,  35  L.  ed.  1091,  12  S^p.  Ct.  Rep.  302} 
Graham  v.  !Larimer,  83  Cal.  173,  23  Pac.  286;  Patrick  v.  Crowe,  16 
Colo.  543,  25  Pac.  985;  Uiiited  States  v.  KnoSf^lton,  ^  Dak.  58,  13  if, 
W.  573;  Reeve  ▼.  Dennett,  141  lilase.  <207,  6  N.  E.  378$  Dftklin  V.  Oud- 
neyi  13  Uvih.  239,  87  Am.  Dee.  765;  LanqireQr  ▼•  Munch,  21  Mina;  d7»; 
JLjixch  V.  Free,  04  Minn,  277,  Oa  tf.  W.  ^73;.  Ptottt.v.  Beyiiatds  Land  A 
Sand  Co.  77  N.  J.  L.  719,  25  L.R.A.(N.S.)  683  and  not^,  73  Atl.  486 j 
Sayres  v.  Allen,  25  Or.  211,  35  Pac.  254;  Yarbprough  v.  Davis,  — 
Tex.  App  — ,  15  S.  W.  713. 

•  Resurrection  Gold  Mln.  Co.  v.  J'orttme  GoM  Min.  Oo.  64  C.  C.  A.  180, 
.  X29  Fed.  668;  Florence  v.  Calmet,  43  Colo.  510,  96  Pao.  183.  'She 
refusal  of  the  trial  court  to  permit  cross-examination  on  matter* 
relevant  to  the  subjeet*matter .  of  the  direct  examination  was  said  in 
Canrpau  v.  Dewey,  9  Mich,  381,  to  be  a  question  of  law,  and  not  of 
discretion ;  and  the  ruling  was  held  subject  to  review  on  error. 

8  Langley  v.  Wadsworth,  gl9  N.  Y.  61,  1  "N.  %  106. 

c.  How  far  limited  to  dtrect.^^By  tie  English  rule  wbich  i^ 
followed  in  several  of  the  states  ^  :vvitness  who  is  swoto  ;aiid,giye8 
some  evidence,  however  fprinajl  or  ,^;lil^pqrtaQ]t9,  TOWi  hp  CJro^ 
examined  in  relation  to, all  makers  iavolved  iix  th^,i89]ae3.^  But 
a  stricter  rule,  sometimes  call,e<J  .by  way, of  di^tiip^ct^op.  tine 
"American  rule,"  obtaingi  in  the  Fe(^^ral  axid  vejcy.  niapy,  q£  the 
statQ  cQui:t;s.  Under  this  rule  th^  crpss-e^aminatioin  pf  it  ^wilaiesa 
is  limited  to  an  inquiry  as  to  the  facts  and  circumstances  con- 
nected with  the  matters  stated  in  his  direct  lexamination.^  In 
the  application  of  this  rule  much  Is  Ifeft  to  the  discretion  of  the 
trial  court.* 

A  ci*oss-examination  always  may*  include  whatever  tends  to 
qualify  or  explain  th.Q  direct  .testimony  qi  ft  witness  or.  U^,  rej^ut 

»   ■    .  •   ■         t  ,   .    > 
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or  modify  any  inference  resulting  from  it*  It  is  always  per- 
missible to  inquire  into  the  details  of  the  events  testified  to  in 
chief  by  a  witness  and  to  develop  and  unfold  the  whole  transac- 
tion about  which  he  has  only  been  partially  interrogated.*  So, 
where  one  party  introduces  evidence  of  a  purt  of  a  conversation, 
his  adversary  has  a  right  to  draw  out  all  that  was  said  in  the 
conversation  material  to  the  case.* 

A  wide  latitude  will  be  allowed  on  the  cross-examination  of 
witnesses  in  an  action  in  which  fraud  is  an  is8ue,-7^-especiaHy  of 
such  witnesses  as  are  parties  to  the  alleged  fraudulent  t]*ansac- 
tion ;''  and  it  has  been  said  that  the  cross-exiamination  of  a  party 
testifying  in  his  own  behalf  need  not  be  so  strictly  confined  to  the 
matters  inquired  into  upon  his  direct  examination  as  in  the  case 
of  other  witnesses,'  but  this  is  a  matter  of  discretion  with  the 
trial  court  and  not  a  right  of  the  adverse  party**       .     , 

iFrallck  V.  Presley,  29  Ala.  457,  65  Am.  Doc.  413;  HuntsviUe  Belt,  Lipe  & 
,  M.  S.  IL  Go.  V.  Gorpening,  97  Ala.  081,  12  So.  295;  Dawson  v.  Calla- 
wi^,  18  Ga.  573;  News  Pub.  Go.  v.  Butler,  95  Ga.  569,  22  S.  £L  282; 
KiBg  v..  Atkins,  33  La.  Ann.  1057;  Be^l  v,  Nichols^  2:  Graf,  262; 
Webber  ▼.  Barry,  66  Micl^,  127, 11  A.  S.  B.  466;,  33  K.  W.  289;  Ijreland 
¥♦  Cincinnati,  W.  &  M.  B;  Co.  7.9  Mich.  163,  ,44  N.  W.  426;  Detroit 
Nat.  Bank  V.  Union  Trust  Co.  145  Mioh.  656,  116  A.  S.  B,«  31j9,.  108 
N.  W»  1092;  Page  v.  Kankey,  6  Mo.  433;  State  v.  Allen,  107  N.  C. 
805,  11  S.  £.  1016;  I^ibler  v.  Mcllwain,  16  $.  C.  551;  Bhine  v.  Blake, 
69  Tex.  240.  , 

tSt.  LOiii«,  I.  M:  &  8.  B.  Co.  y.  Raines,  90.  Ark.  898,  17  Ann.  Gas.  1  and 
note,'  119  S.  W.  665;  Braly  v.  Henry,  77  CaL  824,  19  Pac.  528;  Den- 
vet,  T.  &  Ft.  W.  R.  Co.  T.  SmodE,  28  Colo.  456,  48  Pae.  681 ;  Askborn 
V.  Waterbury,  60  Conn.  217,  37  Atl.  498;  Woodbury  v.  District  of 
Colttuiibia,  5  Mackey,  127;  Tisehlcr  v.  Apple,  30  Fla.  132,  II. So.  273; 
Collins  Y.  Hayte,  50  111.  337,  99  Am.  Dec.  621;  Anheuser-Busch  Bfe-ew- 
hig  Asso.  Y.  Hutmacher,  127  111.  65fi,  4  L.R.A.  675,  21  N;  £.  626; 
Hartshorn  y.  Byrne,  147  lU.  418,. 35  N.  £.  62,  affirming  45  IlL  App. 
260;  Cokely  v.  State,  4  Iowa,  477;  Huhsinger  Y.  Hofer,  110  Ind.  390, 

.11  N.  B.  463;  Klotz^v.  James,  96  Iowa,  1,  59  A.  S.  Jl.  348,  64  N.  W. 
648;  Allen  v..  Travelers  Protective  Asso.  163  Iowa,  217,  48  L.R.A. 
<N.a>  600,  143  N.  W.  674;  AtehisoQ  v.  Bose,  43  Kan.  605,.  23  Pac. 
661;   McCormick  y.  Gliem,  13  Mont.  469,  34  Pac.  1016;   Atwood  v. 

•MAr«hall,  52  Neb.  1T3,  71  N.  W.  1064;  Buckley  v.  Bu«kley,  14  Nev. 

262.;  Pearee  v.  StricMer,  9  N.  M.  467,  54  Pac.  748;  Nash  y.  MeNa- 

.   :mara>  ^  Nev.  114,16  L.R.A.(N.8.)  168,  133  A-  S.  R..6e4,  93  Pac.  405; 

l?eil  V.  Thorn,  m  N»  Y,  270;  People  ex  rel.  Phelps  v.  Oy«r  &  Terminer 

Ct.  83  N.  y.  436;.BheJnfel4ti  v.  Dahlnwn,  Ip  Misc.  162,  43  A.  Y.  Supp. 
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281,  {T}^e  ear^y  New  Yorlp  cas^Syfollov^ed  the  BJ^gliqh,  rule.  Varick 
V.  Jackson  ex  dem.  Eden,  2  Wend.  166,  19  Am.  Deie.  571 ;  Fulton 
Bank  v.  Stafford,  2  Wend.  483.  Except  in  cases  of  inquest  taken  by 
default'.  Hartness'v.  Boyd,  5  Wend.  56S;  Kerker  V.  Oiirter,  1  Hill, 
'^101) ;  State  V.  Kent  (Statev.  I^nkioast),  6  N.  D.  fildj  36  L.R.A.  618, 
.  07  N.  W.  10i52;>WiUi^.y.  Lancfl,  2S  Or.  371,  43  Pac.  394,  487;  Dunt- 

.  '  ley  ^,  Jjjman,,P..&  Ca  42  Ore.  334,  5^  I'J^A-  786,  70  JPac.  529;  Mc- 
Gregor v.  Oregon  R.  &  N.  Co,  60  Ore.  527,  14  L.R.A.(N.S.)  668,  93 
Pac.  466;  Seip  v.  Storch,  62  Pa.  St.  210,  91  Am.  Dec.  148;  Fulton  t. 
Central  Bank,  92  Pa"  Il2;"ll08um  v.  Hddges,  1  S.  D.  308,  9  L.R.A. 
817,  47  N:  W.  140;  People  t:  Thled^,ll  ^Utah, «41,  39  Paa  837 ;  Stiles 
T.  Estabroiofc,.  66  Vt^SSd,  ^9  Atl.  961;  Brape  v.'Northera  P,  R.  Co,  63 

M  Wa»h-i417,  ^.l4.RfA,(ji:.8.).  13,35,  115. Pac.  841;  Lamberjt  v.  Annent- 
rdui,  OS  W.  Va.j37i5,  22  L.R.A.j[]Sf.S.)  §56,  64  S.  E.  260;  Welcome  t. 
Mitchell,  si  Wis.  666,  51  k!  W.  1080;  Philadelphia  &  T.  R.  Co.  v. 
''  Stiinpson,  14  I'et.  448^  10' L:  ed.  6S6;  Houghton  Y.  J^ofaes,  1  WAll.  702, 
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The  rule  has  in  scon^'juriBdictlonfi  been  somewhat  relaxed.  :  Thus,  matterB 
tending  to  disprove  plaintiff's  cause  of  action  and  the  case  made  out 
^'  "by  His' Witnesses  may  faie  in^liii'^  ittto  on  cross-^xam$Datibn  of  a  wit- 
ness' who  Ws  not  ititerrogat'ed  tisr  to' those  matters-  on  'hid  direct  ex- 
-"'^mination.  "Novotny  v.  Danfbrth,  98.  I>.  801,  68  N.  W;  749;  liegg  t. 
- ''-DrAke;  *1  Ohio  St. '286:    111  Rush  v.  Ftfttch,- 1  Ariz.  99,-26  Pac.  81d,  the 
''     'ccAirt,' "aft^ic  itn   exhaiJistlVe  ^  reVie#  of  the  author itiesj,  adopita- 'these 
'  'rnltes-:''  **1; 'Whfen  an  adiverse' witness  has  testifted'to- any  point  mate- 
"''  rikl  tc'the  party  callii^g  *him  he  may  then  and  there  be  ftilly  eross- 
^  ^xaitiined  and  led' by  the  adverse  party  U^On  all  matteVs  pertinent  to 
'   'tHe  6ase  of  the  party  calling  him  except  upon'  exclusively 'new  matter, 
and  nothing  is  deemed  new  matter  except  such  as  could  not  be  given 
>  Luhidev  a  ^Aerail  .denial.!/  2i'*The' fadi  that  evidence  -  calHed  forth,  by  & 

•  •<  legitimate  icross-examlinat ion  .kappienis.' also  iA>  sustain  a  cross  action  or 
.ti.'Ooutiteteiaiia  aflFoordS' Ao  ifeason  why:  it  should  be  excluded."    And  in 

•  «in:<aotiion  by*a;ii>  em'ployee  foir  personal  injuries  aUegisd  to.  have  re- 
:  .  suited  fronli  ithe.  iti(}oni|>6^ency  of  a  fellow,  servant,  it  was  held  that  the 
o    tatter,  who  has  I  sworn  to 'llucts' contemporaneous  with  the  injury 'and 

•closely^  connected  .with i  the  .insdni dOact  might  -be>  oroes-examined  ^as  to 
:  /the' lentlre  case.   •JoKgenboir  y.  Butte  &^ M«  Commetcial  .Go. .  13 .Jtf ont. 
■      288^  !34  Paa.  87.1     *    •;•.  .•:..:!    ."..,.  .••:,'     /    ,      ..,  •     .....',• 

»6t.  Loiiib,  I:  M.'&  S.  A.  Co.  V.  RJiiiies,*90  Arte.  398;  17  Aim.  Cafe.  1,  ll9  S. 
-'W.  666;  GUen'n  Vi  (3^16asoni  M  *fbTlirtt, '82;  15  1^.' W;  659;  f'^nnsyltknia 

€6.  vJ'NewhieJrerj  129"lnd'.  #81;'!2d''N;  E'.  86d;  Parker  V. 'Detf' MAines 
•     City  k  Co.  153  lohva;  264,Ajlri.'iDas:  1918B,  174,  133  N.  W.'  373  «•  Neil 

V.'Thot-n,  88  !N;'Yr.  270;'fiar<iyv.  Norton,-66  Barb:  627;  Helser  W-Mc- 
*'^€irath,  ea-Pa.'SSl-'daiVolPf:'  Centrklf4  Watet 'Oo.^5  Wttsh.  ^13-,  32 

PaCiVted^,  33  Paie.  '431;^Stutii'v.  Chicagb  A  Ni'W:  A.  W.  n  Wifl.^»147. 

40'!^.  W.'  •65S;^WilU«  V.  Rlis^ll,  aOO*  U.  S.  ^21,^  25  Li  ed.  607v  Davig 

v.  Coblens,*^  174  U.  Bi  719,  *8"Iii  ^.  1147,  19  «%  Ct.  Hep.  892.  ' 
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^  AtcbisoDi  T.  &  S.  F.I^.Co.y..Gaijt8^38K;an.,.6p8,  §^  A,^S.  J^^  ^^,  1?  Pac. 

64;  Wilson  V.  Wagar,  26  Mich.  452;  Campau  y.  Dewey,  9  MichV  381, 

419;  Haynes^  V.  Ledyard,  33  Micli.  31^;  Fergil^triv.  ttutherford',  7  ^ev. 

•385;  Ah  Dooii  V.  S^ith,  25'Or. '89; '34"P8fc:*l«0fifS;»-mriie  •v.»!P<Mell,'26 

'    Kfitn. '  ^20.  >  iAiid  tei;  lori  <  h»^taiioeB/»^aif d  -  ^/;  iDal^/  'GS*  •  ^,  >  «¥*  54i7 ; 

,.  Mfliyeicvv., People,  80  N«  Y.:.36!i;.Oyahft#ry;..|iafi^er,  J^^  Cal.  31^73,,  23 

.Pac.,286;  .OUop  v.  F^teraon,  ^3  liffb^.S^^  ^^^^T^-  ^W;  Payv,  Dqn- 

ohiie^  62  N..  J.  L.  380,  41  Atl.  934;  Post  Pub..Co.  "v.  Hailam,  8  C.  C.'  A. 

201,  16  U:  S.  App.  6lSf,  '69  iTed.'  ^30^,  blou^li  v.|,  Pa'rry/  i4'4  Ihd.  '^63, 

40  N.  E.  70,  43  N.  E.  560;  Pullen  v.  PuIIen,  41  jkl'St^'tq:  417^  C'jLtl. 

658;  Thomias  v.  Miileri '  15!U  Ea^  482,:'25J'Atl;  »ia7. !..  '  '      '  .  ,     I  i 

»  Vogel  y.rHarria;  112  Iii^i  494,j  14  N^.^H^dSdriEhrans  v.^Mohiry  42-1111  A^p. 
225,  Buttesa  v.  Sal>|floi?»r83  M^  621^  35  AtL,ft4i  (5^^  v.Jgfevt  (St^fte 
V.  Pancoasti,  5  N.  I).^516,  t35  J;i.p,iA.  ^18,  67  .ff.^Vfj.  IQS^;  Maxwell  v. 
Bolles,  28  Or.  1,  41  Pac,  661;'Gilmer  v.  Higley,^lio  U.'S.  47,  28  L.  id. 
6^,  3  Sup'.  Ct.  Rep'.  471;  Iil'ames  v."!Kaiser;'l42f*U: '8.''488, 'SS'L;  ed. 
1000;  12  Supl'Ct;  tl^p.  902.  •"■'     '     >"'{'<  •^■•!    'i-  ^•-  ''«   -   »m^    .i... 

<3  Metzer  v.  State,  39  Ind.  596;  United  States  v.  Knowlton;  3  Dak.  68,  13 

•N;W.l5?3;/H«itte'Ben;  Ass*.  v.-«ai'geiii/  140/U.'-8r  6»li'85  U  ddi  «.«0, 

/     121  Sup.'IOti-Rep.  3a«rWatr<iit«  r,  GUAttingliam^J^Tl  f€al/.4e^rli  Pac. 

811;  Ptttriofc  v:- Crcm^fe,  J^  Ooloi  543}  26  P»ki;  (68<y;  1  Bladcf  v.r. Wabash, 

St.  h.  ^  P.  R.  Co.  Ill  HI.  351?,-  KxiogW  vl  'Clttite,  'llO'/Mf,  587,  24 

•  L.R.A/<N.S.)'413,' 7^.  Atl.  672.  ■'•■     i'*.     •■■ /<    -     "u/^m-^.   .,    .,  ) 

But  tli6  JAmlssitjn  of  a  "p^ti  of  the*  cfoiiVersatioh  do^s'  nbt^wkrirk'nt  the 
intrbduiition  on  cross -eiamiri at iori  of  6thet  po/^ioiis  that  d6''tiot  tend 
to'eipldin  that'  already  a'dmittecl  aiid  that  are'iot)jectlonabW6tt  other 
ground's.     Hlirlbut'T'.'Bdaz;'4  T^x.'ciV.  A^jp; '3t!t;  ^23  S.  *W.  446: 

^  Chapman  V.  James,'  96^  Iowa,  i^^^  64  n!^V,  VpS;'  Qlark  j.*  Rieiniger,  66 

Iowa,  607,  Wt^.'W:  16;  be  Ford' v.  Orvis,  ,4^  ^an^  302'^,^;  Pac^.  1105; 

Miller  v.  Hanley,  94  Mich.  253,  53  N.  W.  962';   Ganona'v.  ^reen,  71 

Mich:  1, '38  N.  W:  «61^,'  Stevfetisoti  v.^'-Woltmatr,  81  MlchV  206, ''45' J^.' W. 

«26;  Cohen'r.  Goldberg,  65  Minn.'  473,'  67  N.  W.  114i);*'balld6k  v.  Al- 

v<^d,  61  feonii.  194,  23  Atl*.  131;  Dorra'ncd  V,  MMteefti^r,'  t'ltHil  Terr. 

473,  45  S.  W.  141 ;  Barnett  v.  Farmers'  Mut.  F.  Ins.  Co.  llS'"lHic'ii.  247, 

731  Nj  Wi  a72  J.  Lynch:  v.  Free,  ^  M'iiinr^7t^  66  N.  W.'  97aiY'  FiiWtfS' v. 

i  ReydoldB,  19  ^Moiit.  664,  49'Pae.''145;  Altiichlidcaf  ▼.  eobttni^  38  Neb. 

881,  67  Ni  W:  888';  MWood  ^  MayshAllj  62Heb.  173;»7l'N.  W.'  1064; 

Bennett  v.  Me'Don&ld^  62'N6b.'  278^  72  N.  Wj  268 i  > Armagost  'v<  ^tising, 

.  «4  Nfeb.  763,' T5  N.  W.-  634;  Townsend- V.  Pelthou§«n,  •  15^  N.'  Y.  i*18,  51 

^Ni<E.27)9,  affirming  90  Hiin,'89,'a5 'N.'Y.'Sopp.i638;  EriHc?  v.  ^^Iding, 

50  Wi«.  339,'  7  N.  W.  *296,;  »       /   '  '      •      ■'     '  •    •       ' " 

•  Rea;.v.  MissNMpri,  17  Wall.  542,  21  L.  ed.  709;  Sdhtilts  V.  Chieagb  ftN.  W. 
R.  Co.  87  Wis.  6i»,  68  Am.  Rep.  881,  81  Nl  W.  321*  ©6ntri^;  Han- 
sen V.  Miller,  146  Hi  638,  32  N.  E.  048..    '  •    ■   ; '    '-.-..•  I     • 

fKomifr  V.  Oangill,  67  "Wifl.  e«^»16^«K.  W.  148;  Rea't^;  MiMia«i,'lT'Wall. 
.1'  642^  21  Ia< ikl.^ 709. '  -•   »?h    '.;•••    .•>   «.,  .-,  <   t   * -r    '•<■>   at^    • 
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rf.  Witnesses  to  opinions  or  values. — Considerable  latitude 
should  be  allowed  in  cross-examining  witnesses  to  values  in  or- 
der to  test  tho  accuracy  of  their  knowledge  and  the  reasonable- 
ness of  their  estimates.^  So  it  is  proper  that  opinion  evidence  be 
subjected  to  every  legitimate  test  on  cross-examination  in  order 
that  its  value  may  be  properly  weighed,*  and  for  this  purpose 
the  witness  may  be  interrogated  as  to  the  grounds  on  which  his 
opinion  is  based.' 

Hypothetical  question  may  properly  be  asked  of  an  expert 
witness  on  cross-examination,* — especially  to  test  his  skill  or 
knowledge;*  and  questions  pertinent  to  the  inquiry  may  be  pro- 
pounded for  this  purpose  although  assuming  facts  for  which 
there  is  no  foundation  in  the  evidence  ;*  but  the  allowance  of  such 
questions  rests  in  the  sound  discretion  of  the  trial  court.'' 

IBuist  V.  Guiee,  106  Ala.  518,  16  So.  915;  St.  Louis  k  S.  F.  R.  Co.  ▼. 
Sageley,  56  Ark.  649,  20  S.  W.  413;  Levinson  y.  Sands,  74  HI.  App. 
273;  Frenzel  T.  Miller,  37  Ind.  1,  10  Am.  Rep.  62;  Snouffer  v.  Chicago 
k  N.  W.  R.  Co.  105  Iowa,  681,  76  N.  W.  601;  Chicago,  K.  k  N.  R. 
Co.  V.  Stewart,  47  Kan.  704,  28  Pac.  1017;  Ourren  v.  Ampersee,  96 
Mich.  663,  66  N.  W.  87;  Sigafoos  v.  Minneapolis,  L.  k  M.  R.  Co.  39 
Minn.  8,  38  N.  W.  627;  Yazoo-Mississippi  Delta  Levee  Comrs.  v.  Dil- 
lard,  76  Miss.  641,  26  So.  292;  Chase  v.  Corson,  67  N.  H.  698,  32  Atl. 
776;  Oregon  Pottery  Co.  v.  Kern,  30  Or.  328,  47  Pac.  917;  Lentz  v. 
Carnegie  Bros.  146  Pa.  612,  23  Atl.  219;  Cranmer  v.  Building, &,  L. 
Asao.  6  S.  p.  341,  61  N.  W.  35;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Hepner,  83 
Tex.  136,  18  S.  W.  441. 

But  a  witness  who  is  first  asked  on  cross-examination  to  testify  tp  value 
cannot  be  further  cross-examined  on  collateral  matters  to  show  that 
his  opinion  is  of  no  value.  Roberts 'v.  Boston,  149  Mass.  346«  21  N. 
£.  668. 

Thus,  such  witnesses  may  be  cross-examined  as  to  the  grounds  fior  their 
opinions  (Re  Jack,  115  CaL  203,  46  Pac.  1057;  Missouri,  K.  k  T.  R, 
Co.  V.  Haines,  10  Kan.  439;  Phillips  v.  Miurblehead,  148  Masd.  826,  19 
K.  E.  647),  and  as  to  the  elements  of  value  on  «iiieh  they  are;  based. 
Humes  y.  Decatur  Land  Improv.  k  Furnace  Co.  98  Ala.  461,  13  So. 
368 ;  Eslich  v.  Mason  City  k  Ft.  D.  R.  Co.  75  Iowa,  443,  39  N.  W. 
700;  Morrill  v.  Palmer,  68  Vt.  1,  33  L-RJii.  411,  33  Atl.  829. 

A  stipulation  that  a  witness  is  competent  to  testify  on  a  question  of  TflLkie 
.  does :  not  preclude  his  cross-examination  on  that  subject.    CJiankalian 
V.  Powers,  89  App.  Div.  396,  85  N.  Y.  Supp.  758;  . 

>  A  wide  range  should  be  given  to  the  croM-examfnatioti  of  an  expert  wft- 
ness  for  the  purpose  of  testing  his  knowledge  of  the.  subject  upon 
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tvliitfi '  he  aaQtHnesiO'' testify.  McF«ddcin  v.  Slinjba  Ana,  0/&  T.  Street 
.    R.  Go.  87  €al. '464/11  h.R.Aj  26^,^5  Pfetc.  661;  fiutehiii60Q  T.  State,  19 

Neb.  26^;  27' ^i  W>.  113;  <fHrmingham  Nsft.  Bank-  v.  Bradley^  lOiS  Ala. 

206,  19  Sa.  791  r  Batten  v.  State,  80  Ind.  394,;  €lai4t  v.  State,  12/OMo, 
'    483v  40  Am.  J>bc.  481 }  Aiub«  v.  H^rditt,  32  Mich.  324;  X)avi«.T»^  Penn^ 

aylvama  R.  €o..£^d  Pa.  Sti  681;  7.  Annr.  Cas.  58a)  64  A^U  774;  Xitue  v. 

Gmgt,  70  Vt.  MyM  AtV.  246^  Chicago  &  A.  K.  Ca  v.  RedslcHidi  171  111. 

847,.  mU.  E..54X;  Lewia  v.  Boston  GasMghib  Co.  165  Maas.  411,  43  N. 

K.  178J    On  eross-exawination  <xf  witnesses!  to.  Iiandwriting^  see:  note 

in'63X;RiA.  16B..  For. eases  iUuetrative  qfitha  sdopeof  croaavexapiina- 
;tionMol  expert  \ifitne»lie8  on  the  question  o£  m8^i£ty».>8ee  note,  to^  Burt 

v.*  State^  39>IaR.A.^^i2jS.    And  for.  ctoafi-exagMQaiiaiiiiil  none^p^ts  on 

the  queetiott  ot  insaiiity,  see >  note  ito- Ryder  Vv  Statei'38  L^R^A.  743. 

It  is  competent  on  cross-examination  for  tlie'  purpose^  bf  testing^  his  ekill 
to  ask  a  medical  Witness  the  probable  "restilts  of  a  p^rsonalinjury. 
Lbhisville,  N'.  A.  &  C.  R.  Co.  v.  Lticas,  ll9  Ind.' 583,  15  L.».A.  193,  21 
N:  E.''968;  State  vl  Reddibk,  7  I^ari;  143:  But  a  physicfiah' who  has 
testified  that  an  injury  caft' pfobaWy  be  cUred"  by  d;' dangerroud  and 
intetisely  painful  bperatioH  cannot  l)e  iElsrke'd  tf  he  wolild''ibitbitoit  Ho  the 
Deration 'himself  if  siMlarly  afflifcted-.  Mdiitgotoery  &  E.  rLCo.  v. 
Mallette;  92  Ala.  209;;^  So:  ^63.        '     -         ' 

A  witness  who  has  testified  on  direct  examination,  not  only  as  to. the  facts 
in  the  case,  but  also  as  a  medical  expert,  may  be  cross-examined,  not 
only  concerning  the  facts  testified  to  in. chief,  but  also  to  test  his 
skill  and  knowledge  as  an  expert.  Shields  v.  ^tate,  149  Iiid.  395,  49 
N.  E.  351.  And  a  suljscribing  witness  who  has  testified  to  the  sanity 
of  the  testator  may  be  cross-exainined  as  to  his  qualification  as  an  ex- 
pert, where  he  testified  upon  direct  examination  that  he  was  an  ex- 
perienced  physician   and   surgfeon   atid   attended   the  testatbr   during 

'  his  last  iUhfesb.  Re  Muflih,  110  Cal.  262;  42  Pac.  64S.  Birt  counsel 
cannot 'on  ci'oi^s-examination  ask  A  Wi  thesis  wh6  is'ndt  balled  or  ex- 
amined-in  chief  as;  an  expert,  nov  atiked*  togire  a  professional  opil^- 
ion'on  th«' facts  to  whfeh  he  tebtifies^  questions  permissible  duly  in  the 
ease  of  an'  cneperti  witiwss,  uatese  he  tfnkes'  the.  witness  hi«  own.  1 0lm- 
sted V. : Chores  IQO  Par  127;  Verdelli  v.  Gray'i^ •  Harbor  Cemmereitfll  Co. 
115  Cal.  517»  47  Pac.>364.  -  Abdi  an  eKfert  whose  direct  testimony  was 
confined  to  a  contradiction  of  the  theory  of  the  experts  «f'th^  adverse 

.  party  «aai|Qt»  on  orops-iei^aminfMapQ,  )ba  aslfied.a  question  which  foons 
A  part  of  the, latter 's  aiQrvKiaUTQ  ca8#i  and  which  oanno^  be  justified  as 

.  testing  the.Qompetency  pf  the  witi^ss*  ; Grldley  v-.  Boggs^  62  Cal.  190. 

The  value  of  the  dpihions  of  tb^ertfii  wlto  'h*ave  testified  from  c6ihpiirison, 
as  to  the  genhih^hesb  of  si^nat^re^;  may*  be  tested  by  inquiiing  as  to 
the  genuineness  of  two  sign'atui^s  6f  a  Witnesii  Iri  the  case,  one  admit- 
ted* to 'bd  gedtiiheiaild  the  6ther  claimed*^  him  to*  haVe  been  written 
by  another.  Johnston 'harvester'  Co.  V.  Mifler,  72  Mi^h.  ^0,'  40  N. 
W.  i429.:^  Slgmcttmes  not  ailreaidy  kii  evideitde  tsay  be  used  for  this  piir- 
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posi.  '^Nfttienal  B^uik  of  Chester  €k)unty  t.  Armstr«iif5t66>Mcljfll3,  59 
Am:  Bep.  156,  6  Atl.  584.    Oontra,  Gaunt  r.  Harkfiesa^  53  Kaii^  4»5,  42 
'^    a:  S.  R.  297,  36  PaJb.  739;  Ros€  ▼.  Springfield  First  Nat.  Baiik,   91 
'  Mo.  399,  60  Am.  Rep.  259  and  note,  8  8.  W.  876.  •  But  spurious  sig- 
-       natures  dinikot  bei  intermiBgled  "with  tbO' genliiiie  aAd  a>AoiiAzpeit  wit- 
ness be  required  on  cross^exanfiiination  tcr  select  ithe* -gemkiBei    Andrews 
''    Y.  Hayden,  88  Ky.  455/11  S.  W.  428.    Nor  Ol^n^the  Aoeuraegr  of  an 
expert  who  has  given  his  opinion  upon  the  (question  xfhether-a  dis- 
puted, and  am  admittedly  genuine,^  writing  were  written  by'  the  same 
pOTBon,  be  tested  by  inquiring  on  eross^examiliation  Wh^tler-  the  dis- 
puted document  and  another  writing  of  unknown' authorship  were  in 
the  same  handwriting  or  written  by  the  sMne^sOnyas  a  collateral 
>     iiliquii^  would  thus  be  raised.     State  ▼.vGriswold,  ^7  Gkmn.  2iM),  33 
,    L,B.A..  227,  .34   Atl.   1046.     ptJjierwise.  where  ,^11,  ,th^,  ]Be?:itwga   arje 
claimed  to  have  been  written  by  the  same  person.  <.,  gliomas  y.  .I^tate, 
103  ,Ind.  419,  2  N.  E.  808.    And  it  has  been  ^e]4  that '  t^e ,  ii^ccuracy 
..    olthf,  judgnpuei^t  pf  a  hi^ndwrit|ng  expert  ean;ioj|,be  t^ted  pu/cross- 
I  ,.    exa^ni^tioqi  b^^;  asking  M^  opinioi^a^  to  tlu^,  genn^inei^^  |(^t,the^  jiand- 
..;,  ..writing  on  papers  irrelevant  to  ^he.  issues.  (Aripstrp^g,, v.. ^fei;usji?n,  11 
V    </)fd«<  148)^.  nor  by  re^VjM^ing  him  to  exainine  a  mpjc^b^.^f  ^lip^.^^^tain- 
ing  unproved  handwriting  and  to  state, hjOW-piaiij/di^er^l^.J^ds  of 
handwriting  he  finds.    State  v.  Griswold,  67  Conn.  290,  33  L.R.A.  227, 
-  •"'•'34Atf.  1046.      '  .  •    ■••      .r     .  >      I,-       .    -•      r. 

A, witness  who  answers  a  question  on  cross-lamination  as  fully  s^nd  spe- 
,  ,      cifically  as.  he  can  with  his  present  knowledge  will  not  be  copinpelled, 
for  the  purpose  of  further  answers,  to  acquire  fre^h  inforn^atipn  or 
increase  his  store  of  knowledge.     Celluloid  Mfg.  Co.^t,.  Qrane  Chem- 
ical Co.  14  N.  J.  L.  J.  55.  \  ..  .        •  ' 

»^0we8  V.  Colburn,  165  Mass.  385,  f3  N..K  126;  Dre8]i>^cH,,,T.,.§tate,  38 
Ohio  St.  3Q5,;  Plummer  y,  Ossippe,.  69,N,  H.,,£|5;  Louisville,;  $f.,iA.  & 
,      fi.  JR.  Co.  V.  Falvey,  104  Ind.  409,  3  n1  E.  389,  .4.  N.  E-  W8.    . 

Where  experts  are  ordered  to  examine  a  party  and  are  called  •  and  ^qnes- 

•  rtioried  by  the  adverse  pasty  as  to  the  riesiidi  of. their. eiukftiination,  the 

I      'former  has  the  right.  to^lMli  on  oroas*exaBHinatio&{how:ithe  examina- 

'    tion  was  conducted  and >  what  questions:  weve*  propounded  ito- him. 

Louisville,  N.  A.  <&  CL  R;.Co«  Vw  S'alvey,i]{04  Ind.  409,i3  K.  E.  389,  4 

Nw  £j'908.  I    .'»    n   , 

*An  expert  witness  who  has  been  ejtainfned  Upon*  the'  theory 'Of  th%^  party 

calling  him  mky  be  cross-examined  by  taking  his  opinibh,' bated  ^  on  any 

cither. Efet  of  facts  assumed  by  the  oppiosite  party  tdha're'bte^n^  proved, 

or  upon  a  hypothetical  case. .based  jup^n  tl^e  Jatl^r'i^  theory.  ,,£[avi«..Y* 

►  .  State, .?5, Ind.  496,  9  Am.  I^ep. .7|8P;  Gruht>  v.  §t^,,  117. Ipd-  W,  20 

,  :JSr.  E,  257,  725;  Conway  v.  Qt^,  113  Xnd.  483,  n  N-.Pr,.?8^;JP:eeple  v. 

,.  .  Lake,  12  N.  ¥..358?  l^^r^ej.v^  Fulfer,.61  Um,  IBJIA- a5..N..,Y^J3upp. 

n^94,  affirmed  in  12»^  N.  Y.  606,  30;&f,  E..a»Q07,.  ,.,,1  >:  .     i  ..   ,.; 

<»rFQoplev<  Sutton,  73  Oal.  248^  16'Fac.S6$  iLonisviUet^iNu^A  GliR./Co.  ▼. 
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•  Valvey^  104  lad.  409^,  8  N,  £.  ^^r  4  N.  £.  908;  LouisTille,  N^  A.  4^  C. 
R.  Go.  V.  LueMyjllO  Ind.  583y>«  LJi.A.  193,  21  K.  £<  968»,  3  Aia»..Neg. 
Cas.  240;  Hess  v.  Lowrey,  122  Ind.  225;  7  L.R.A,  00,  17  A.  S.  B.  356, 
^  ?3  N,.E.  1.6.0 ;  WiHiaw.  v,  .Gr^at,  Jifprthern  B.  Co.  68  Minn.  55^  37  .L.K.4^ , 
199,  70  N.  W.  860,  2  Am.  Neg!  Rep.  386;  Wittenberg  v.  Onward,  78 
Minnu  342,  47  L.R.A.  141,  81  N,  W.  14 ;  Kansas  City  v.  Marsh  Oil  Co. , 
140  Mo!  45p,'4l  S.  W.'943V,  Sale  v.  fiichberg,  loS  Tenn.  333,  62  L.fe.A 
894,  69  S.  W,  'l62;ci;  Baylor  v.  Modern  Woodmen  of  Axnerica,  42  Wash. 
304,  7 'Ain.  0aa.  607,  84  PiBic.  667*.         ;'  ,  !, 

«  Wijiiams,  y.  Greai  Nftrt^iep JE^,  60.^,68  MilnA.,96,  37  L.R,A.  199,  70  jj,  W. 
860;  Dilleber  v.  Home  L^  Ip8.,,go.  Bl.'^i  Y.  73;  Missouri,  B^.  &  i^.  R. 
Co.  V.  Johnson,  -r  Tex.  Civ.  App.  — ,  49  S.  W.  266. 

But  it  is.  .in^pTQper  on  .cro^^ie^mination  to  jsrroneously  ai^s,iimfii  iacts 
to.  hf».yA .hieei^  prpved,— "^specially  when,, it  is  f^r  the  purpose,  pl.get- 
.^ing.the  ppi^on  ,9^  ^^  ^^|B?t  0^  a  Qiere  hypotjiesis,  nqtfioi  te^t  hfs  fkill 
Of  ..pujCj^yacy^  .]t^ut  ^to,  ol^tain  eyideiqice,  in  si^ppprt  of  .the  defease." 
State  V,  S^pkely,  16  Mii^n,  282,  Gil,  ^49,.  And  generally  hypothetical 
questipp;^  p;i.,,croBs-exf^i)[iin%tion  must,  be  based  on  facts,  in  evidence. 
Smal^y  V.  ^ppleton,  76  W}^.  18,  ,43  N.  W.  826;  People.  v,J>unne,  80 
.  .Cal,3V2.1.Pafi,;im    .    ,    '    [  ,.'    „      ,.  ,,    .        .  \      ,       '..,  .. 

?  Sever  Vh  Sp«nglei;«  9a  IjQWa,  576,  61  N.  W.  1072;.  Pe<H^  T.  Augsbusy,  97 
i.y.Mli  W^st  Obicago  ^eet  R.  Cq.  y^Fishman,  109  IlL  liM/  48 
Xt*  E*i 4j47»  »,  •     i  ..     .ii  /  .  .     • 

ey  WitniMfeea  to  'charaeter'  or  r^puteftoft.— Witnesses  called 
to  testify  t6  the 'chafa<ift^r  or  refmtation  of  others  msij  be  liber- 
ally 6r6ss-examined  to*  test  the  nature  and  extent  of  their  knpwl- 
edge.*  They  may yb^  reqi^iried  to  discloae  the  ^aouipce  .of  th^iy.in- 
fom^aticoi}'  and  may  be  cross-rexaxained  aa  to  any  facts  ov>  rumors 
whicb  tend  to  contradict  the  purpose  and  effect  of  their  direct 
testimdiiy.'  •■•■••      '=••••••  .     •  .  - 

I  State  ▼:  Aillfer,  71  M6.  89' j  Coit'v;  Strickland,  101  Ga.  482,  2f8  $.  E.  656. 

A  witWess' wlio  testifies  to'  the'  reputation  of  another  witness  for  truth  or 
veracity  may  be  askecl  dn  eross-examination  what  constitutes  reputa^ 
tion.    Hutts  V.  Hutts,  62  Ind.  214.    So,  a  witness  who  has  testified  to 
'<  t^  iMBid  l-^t^iilAtll»^  fdr'*in(nial  Wonrth  of  the  plaintiflT  in  d,n  actidn  for 
..-slamler  .tnity*  bet  asked  otD  cFoss-exttminatioii  what  particular  itmnoral^ 
ity  was  m^^tfld.  t^qihipd^,  I4^iiar4  v.  AUen,  1}  Cush.  ^41.    But}  a  wit- 
ness who  has  testified, in  support  of  the  character  and.the^redibiUty 
.  of  another  witness  cannot  be  asked  on  cross-examination  whether  he 
'  ^(Aild'  believe 'hfmtkjVon  oath  if  he  were  to  swear  difTereiitly  from  the  * 
'.'  Witrie^Hiinfliftlf.  '-iftatosfey  v.  State,  '$g'Ga.>ld8,  15  S.'  E.  6.'    Where-a  • 
*.'^lt|ii89:iBtiitcid^)thwtfhe\ kanowis  theigeiieral  reputation  of  another- for ^' 
.  tiv^^h  f^f^j^ei^i^y.l^^, shoi)ld,be  permitted  ip^go  on  and  testify  to.  jtJ||^: 
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nature  of  that  rdputation,  without  being  rnt^rruptad  Hj!  a  eroat-ex- 
■amination  to  test  the  extent  and  fiouree  of  hifi  information.  Kelson  ▼. 
State/ 32  Fla.  244,  IS  So.  361. 

On  cross-examination  of  witness  testifying  to  character,  Itoe  note  in   14 

.    L.R.A.(N.S.)  739.  '' 

>  ^  witness  who  swears  to  the  general  bad  character  of  another  for  truth 
and  veracity  maj,  upon  cross-examination,  be  reqtiire^  to  name  the 
individuals  from  whom  he  received  his  information  (Weeks  v.  Hull,  19 
Conn.  376,  50  Am.  Dec.  249;  Bates  v.  Biarber,  4  Gush.  l67;  Annis  ▼. 
People,  13  Mich.  511;'  Lower  v.  Winterb,  7  6dir.  263),  and  to  state 
what  they  said.  '  State  v'.  Perkins,  ^61^.  C.  126. 

S  A  witness  called  to  testify  to  the  reputation  of  another  witness  for  truth 
"''  and  veracity  may  be  asked  oil  cross-examination  whether  he  has  not 
he&'rd  teports  which  tend  to  weaken  the  effect  of  his  direct  testimony. 
Hutts  r.  Hutts,  62  Ind.  240 ;  State  v.  McLaughlin,  14'9  Mo.  19i  60  S. 
'  W.  315.  The  same  question  may  be  asked  of  a  witness  who  has  tes- 
tified to  the  general  reputation  for  skill  of  a  physician  and  sur- 
geon. Carpenter  v.  Blake,  10  BTun,  358.  But  a  witne'si^  who  testifies 
t6  the  bad  reputation  of  plaintiff  m  an  action  for  libel  with  respect 
to  the  corrupt  use  of  money  in  political  connections  cannot  be  asked 
on  eroes-examination  if  suck  charges '  are  ■  nol;  common  against  poH- 

'  tleians.  Randall  v^  Evening  News  Asso.  97  Mich.  146,  56  K.  W.  361. 
Nor  can  a  witness  who  has  testified  to  the  bad  moral  cfalara'cter  of 
another  be  asked  on  cross-examination  whether  he  has  ever  heard  cer- 

.  tain  designated.' persons,,  not  shown  to  have  been  acquainteMl  with  or 
to  live  in  the  neighborhood  of  the  person  whose  charivcter  is.in  qi^es- 

.  tion,  speak  yf  the  latter's  character.  State  v.  A^len,  100  lowa^  7,  69 
N".  W.  274.  "Testimony  in  cliief  that  the  general  reputation  of  a  wit- 
.  nesis  for  truth  and  veracity  is  ^ood  was  held  in  Wachdtetter'v.  State, 
99  Ind.  290,  50  Am.  Rep.  94,  to  open  the  door  for  crofJB'Axamhiaticii  in 
regard  to  his  reputation  for  .integrity  or  honesty.  •  Vhe  court  laid 
down  the  rule  that,  where  a  person  has  testified  in  chief  thi^t  ,iui  to 
one  of  the  elements  of  moral  character  the  reputation  of  the  witness 
Bought  to  be  imp^ehed  j,s,g9o4»'iie,naf^yi  be, cr^tf^-ezanjiine^  with  re- 
apect  to  the  reputation  of  the  witness  as. to  any  .pthe^  of*  all  of.  the, 
essential  and  constituent  elements  of  good  fnoral  cbaracter. 

/.  To  dmre^it  witneas^-^k  witnesysi  may  be  iBteirogated  on 
croas^xamination  with  a  view  to  test  the  extent  of  his  knowl- 
edge, the  ac(5ura<jy  of  .his  recollection,'  and  his  hkbits  of  obser- 
vation.* So,  his  interest  in  the  event  of  the  suit,  and  his  bias, 
prejudice,  or  hostility  towards  either  of  th^  parti€|S,,may  be  naade 
tl^e  subject  of  inquiry  for  tbepurpose  of  tesUiig  thie  w^eigbt  to  be 
given  to  his  testimony,'  BSkd.  he  nuiy  be  asked  wibether  h&hi»  not 
made  statements  inconsistent  with  his  testimony  in  chfief  for  the 
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pnirpofle  of  affecting  his  credit  *  or  laying  the  foundation  for  his 
impeachment* 

The  authorities^  are  not  harmonious  upon  the  question  whether 
counsel  ou  cross-examination  may  ask  questions  relating  to 
specific  facts  -which  tend  to  discredit  the  witness  or  to  impeach 
his  moral  character,  even  though  not  relevaiit  to  the  issues.'  But 
even  where  such  inquiries  are  not  forbidden,  their  allowance  or 
rejection  rests  in  th^  sound  discretion  of  the  trial  judge,*  and 
he  may  exclude  them  on  the  objection  of  the  party  where  no 
claim  of  privilege  is  interposed^  And  a  witness  cannot  be 
cross-examined  as  to  any  fact  which  is  collateral  or  irrelevant  to 
th^  issue,  merely  for  the  purpose  of  contradicting  him  by  other 
evidence  if  he  denies  it.' 

»  Davis' V.  California  Powder- Works,  84  Cal.  617,  24  Pac,  887;  Sharp  t. 
Hoffman,  79  Cal.  404,  21  Pac.  846;  Hartford  ▼.  Champion,  58  Conn. 
268,  20  Atl.  471;  Schwartz  t.  Wood,  67  Hun,  648,  21  N.  Y.  Supp. 
1053;  Derk  v.  Northern  C.  R.  Co.  164  Pa.  243,  30  Atl.  231;  Cunning- 
ham r.  Austin  &  N.  W.  K.  Co.  88  Tex.  534,  31  S.  W^  629;  Blanken- 
ship  V.  Chesapeake  &  0.  R.  Co.  94  Va.  449,  27  S.  E.  20. 

Thus, a  witness  may  be  asked  on  cros^-examination  whe^er  he  understood 
a  question  propounded  On  his  direct  examination  (Pence  v.  Waugh, 
135  Ind.  143,  34  N.  £.  860),  and  whether  he  has  talked  with  others  in 
reference  to  the  facts  of  the  case  before  going  on  the  stand.  Bouldin 
▼.  State,  102  Ala.  78,  15  So.  341.  And  two  witnesses  who  testify  to 
facts  observed  by  them  while  in  company  may  be  cross-examined  as 
to  concert  of  action  between  them  and  as  to  how  much  the  story  of 
either  or  both  has  been  clianged  or  developed  by  conversation  or  other- 
wise. State  V.  Hayward,  62  Minn.  474,  65  K.  W.  63.  So,  a  witness 
may  be  asked  whether  he  was  not  under  the  influence  of  intoxicating 
liquors  at  the  time  of  the  occurrences  with  regard  to  which  he  is  tes- ' 
tifying  (International  &  G.  N.  R.  Co.  v.  Dyer,  76  Tex.  156,  13  S.  W. 
377;  State  v.  Rhodes,  44  S.  C.  326,  21  S.  E.  807,  22  S.  E.  306),  or 
whether  he  is  not  at  the  time  of  testifying  under  such  influence.  Pool 
Y.  Pool,  33  Ala.  '■  146..  But  a  witness  cannot  be  asked  whether  or  not 
she  is  addicted  to  the  morphine  habit,  unless  it  is  proposed  to  show 
that  she  was  under  its  influence  when  the  events  happened  ahout 
which'  she  testifies  or  at  the  time  of  testifying,  or  it  appears  that  her 
powers  of  recollection  are  in^iaired  thereby.  State  v.  Gleim,  17  Mont. 
17,  31  L.RJl.  294,  41  Pac.  998.  And  the  range  whidi  a  cross-examina- 
tion of  Uiis  character  may  take  is  left  to  the  soUnd  discretion  of  the 
trial,  court.  A.  G.  Rhodes  Furniture  Co.  v.  Weeden,  108  Ala.  262,.  19 
So.  318;  Sta-te  v.  Buffy,  57  Conn.  525,  18  Atl,  7^. 

t  Alabama  G.  S.  R.  Co.  v.  Burgess,  114  Ala.  687,  22  So.  169;  Long  t.  Booe, 
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Hartman  v.  Rogers,  69  Cal.  643,  11  Pac.  581;  briggers  v.  State,  38 

Fl8^.  7,  20  So.  7585  Jacksonville,  T.  &  K.  W.  R.  Co.  v.  Wellman,  26 

"  tla.'344;  7 'S6.'64»V  Atlantic  Cdabt  tine  R.  Co.  V:  Powell,"  1^  Ga.  805, 

•'     ftJ«L.R.A'.«(N.S.)  769;  66  S:  E.  1006,  9  Ann.  Oas.  55S;'  Sage  v:  State, 

:  .1 12J7r  Jii<i,.U>  26  N.  S>.  667;  Harrington  v.  Hanabiirg,:8e  lojsFi,  -272,  62 

J^.^W.  .301;,,^v,tli  govingtop  &  C.  ?,  Co,  v.  Raymer^.lS?  Ky.  ;iS7, 

136  A. ^^,  r!  17J,  11,6  jS.  W.  281;  Sc^iloss  v.  Este^y,  114  Mich.. 429,  72 

']fi^.^"W./^645   Archer  v.  Helm,  70  Hissi  874,  12  So.  702;   Cambeis  v. 

-'^i**rhir*d^fA:ie.  It'  do.  l' Mlsfe. '1158;  ^0  Ni'Y.  Supp.  i33;'Cady  v.  Bradshaw, 

<  I'  Me?iN<'Yi.l«8i5^!lL:R^'.  657,  t^  iff:  E.'371'j  Wii1lich"ir.''Kkl«bh€tni,  25 

mcI  Mi«mJ.7VS4  JTi  /Y.  fiut>p./148;'  HaneopiMtrtled  Rock  Twp;  7  S*  IX  38, 

534  1,33  N  W..692;,^Qra}iam  y.  Mc^pynolds,  88  Teim.  240,  12  S,  W. 
£l47;*6ox  V.  Missouri,* K.'&  T.  R.  Co:  20  T^.. Civ.  App.  250,  48  S.  W. 
745;  Atkinson  v.  Reed,  —  Tex.  Civ.  App,  — ]  49  S.  W.  260;  t^erinont 
Farm  Mach.  Co.,  v.  Batcheljier,  6,8  Vt,  430,  35  Atl.  378;  S.tossel  v.  Ys^t^ 
•^  'fi^'^aiitll-^*  itfWash.  9;''47 'Pac.*'22li  iSuit  v.  Bbnnelt'isVis.'lSO.   "  ^ 

The  preji^dic^  |qus^  cpsisjlj.^t  t^e  trii^l  or  have  s^ri^en  so  r^cent^ly  that  it 

mav  ^e  ^ui^^  \o  coAtinup  ji9wn  i;o  that  time  (High^m  i[.  Gault,  15 

HuPj,j3S3).,  a^ft  t]ie  interest  mus^jiot  jpe  too^ijFen^ote  ^Bevan  v^  4;tlanta 

"iJ'at.  Bank,  ^jA  liLj30g,)fl.N. '9.  ,q79),,alth9ugjh  the. fact  that  the.wit- 

ness  may  have  parted  with  his  interest  in  the  suit  before  the  trial, 

"'''will  ndt  "preclude 'the  inquiry.     Trinity  County  Lumber  Co.  v.  Den-* 

•  '-^iiaAf^  fife  Tex.  203; 30  .S.  W,  S56;  Klati  y.  N.'  C.  Foster  Lumbe^  tq,  97 

''\Wii:''64i',"73  N;.'W.'''665:   'The  l^ostility  of  a  witness  towarcts  a  per- 

'^dii  ^ot 'it' technical'  parly^  to  the  action  may  be  a,  nroper  sui3Ject  of 

'  inqiiiry  where  tlie  latter 's' relation  to  parties  or/su'bject-matter  is  such 

'''  that  tie  prejudice  6f' the  witness  inay  influence  the  character  of 'his 

^  testimony.  '  Soinerset  County  Comi's.  v.  Minderlein^  67  Md.  56d,'  11 

'•AtL'«7]^!]^kllad%Va  use' o^lStbGinh  y.  iRe^^^     l73  Pa.  2§1,  34  Atl. 

.y.ii  '  f     I  /  >  1 .1,     J.,    ..       .1  'i  .:i    ••M  '     I  •'  .'ii    .;«„ '■  •'■'        !    ■'      .    •       V        •!..•.      ,      " 

The  extent  to  which  a  witness  may  be  so  cross-examined  la  in  the  discre- 
-    tign^  of  ^he  tri4f,l  court.  -  Consaijl  y.  ^helfiq^,<  ^5  Neb.  24(7,  5^  N.  W. 
110^;'  Lystjgv.  N^ijr  "^ork,  r^i.  E,  &  \V.  Jl.  ,60/ 65 .  Hun^  547,  20  N,,  Y. 
. "Supp.  477,;  Hinc^icliflfe,  "y;.  :^oontz,.'a21  Ind.  482,  23. N,  E..,371.       .\ 

s  Fveeman.  ¥i  Bensley^  8  Gal;  Unrep.  536,  SO'-Pac'  792;  Ldtkrop  vi  Roberts, 

..  M  (Dblb.  250,-  27.>Paa  68a>;  .Chielinskyv.  Hoopei3'&  T.-  Coi  1  M)«rv. 

•  .-tOeL^rq^y  .40' tAtk  1127;.  Stanley  v.  Dunn,  143  Ind.  495,' 42  K.  E. 

.  .,009;. 'Robertson'  v..»Oraveiry  88  tjowa,  381',  56  *N.  W. '^©a;  Southern 
..Kansas  fi;  Co.  v.vMicrhaelB,'4«^Kteni!  »88',  30PftCi  408,-  Watts  v.  SUev- 
..  ewioB^.  165  Maifs^  &18,-48.N»'!B..:497rIjft.Hgt^iftihy  V.  (^refenf  Twp.' 88 
jMich.i.2D7,i50tNt  Wv  130*  Lftwlor  ▼;  Ke«Aper,'2a  Mont.  13,  4®  PacJ  3d8; 

KiBeusrlLam  v.O'  Lelaiy;  149  N:  YVS^,  43  N.  E.  417;  Walley-v.  Desetiet 
Nat.  Bank,  14  Utah,  305,'  47  Pae:  147'J  Stacy  V:  Milwaukee,  L:  S.  &''W. 
v,JBtyiC«.i5aWi«j83U'3»  N.fW.  532..i:        ■  - :  -'     '    =    .   jui^vt!/.? 


lo 
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4  piukjma!f  oii'^rdis-^kafaiittaiioA  t)e^iB8ked^)^fi«  didnftotiinafi^  ^BtlMte'iients 
in  his  pleadings  ocftitrk'ry  ik)  Sis*  teiBtiin01iy^(B:ien  V.  €h)ca|o,^R]' I.  & 
^    P.  R,.Cq  .04  j0yieL,Zll^  51  K.  W.  UO;..HAr«  v.  iH/UhoMji^M  Him,  &7A, 
.    14  N,  Y.  ,8vipp*  81.) ,  mA in  an  aoiioii.on  4Ui  dp«li;  aecouni'oaiay  >l|e"cross- 
fi^ammin^d  tas  to  in^^si^tencies  betfw^snf  Jiifl  tastidbonyaiiditiiecpriginal 
statement  on  which  the  original  petition  was  based,  .ttKhotk^h^  both 
thO; or igini^l  petitip^  aod, account. have, be4)n  aV^P(ipned«.^a^  y,.  I)ja<h 
ton,  —  Tex.  Civ,  App.  — ,  38.S..  W,  646,  .But  i^.  party- fis.^ntitJpd  to 
have  his  j)le{^4ings  in  a  fprmer  ^uit,  eii;lfi))ited  ^to  hj^  -bsficirA  ibeiog  re- 
quired to  testily  with  reference  thej-.^^o,.   Teller,  v^  Ferguspf^  24. Colo. 
432,^  61  Pac.  429.    A,.vi,ti3Less,  nafty^be  croas-^au^ime^  aa.ito  i»ip  .testi- 
mony  on   a   former   trial,. ii)cpne^i8tept-;'w:ith,.]Wa;  present  tpfltimony. 
Brooks  V.  Rochester  R.  Co,  156  N.  Y.  2f4,  60  N.  E.  946;  W^teriii|&9 
'  V.  Otiicago  i  A.  k  Co.'82  Wis.  613,  52  N/W.  247,  1136..    And  the 
'  record  of  his  .  former  testimqpy  need  ^ot  be  pro^uqed*     OderkiTk  v. 
F'argo,  61  Hun,  418,  16  N.*  Y.  Supp.  2^0.  . .  Cpntra^  If*eqple  v,.,phing 
Hang  Chang;  74  Cal.,  389,  16  Pac.  201.     If  the, inconsf i^tet^t  ,st,iM^ vents 
are  in  writing  they  must  be  fi^^^  produced  a^^jB^^w]ji/9r  j^eg^  t^  the 
witness,  or  thjes  noqprqduction  ac^unted  for,    f^s^t,  Xennea^ee,  .y.  & 
G.  li.  Co.  V.  Hiompson,  94  Ala.  636,  10  So.  280.       ,.     ,  ,.,       .       , 

The  extent  of  the  interest  or  pr^judice^  \b  9^  material  ,aa' the > main  fact  of 
Its^xiQtence.^  Blenkiron  ¥»  State,  40.  iKebt  11,^6S|  N^  W*  687;  Steavart 

.  V.  kindei,  15  Colo.  539/25  Pac.  990;  State  if.  Q«kUinE^  3a  Ka)i<  ^7,  5 
Pap.  368;  State  y.  Decj  14  Minn,  ^6,  Gi^l.  27.  ^t^iit  ar  tmitpesa  admitted 
to  be  in,t|ere8te^,ii(i  the  result  of.  a  suit  because: i9ti^'C«ntvaoi.  relations 

^  with  one  ol  the  parties  c^no|;  h^.  oompelled  !M><  ^pikkIuc^  the  oolitvacts 

.  for  the  puq>p^  p|  shp^iug^the  ezitent.of  hia  intfffest.  GoM  Printing- 
press  Co.  V.  ^cott,  89  Fed.  ,Bep«.S18.  Noi^eaa  jawituean  ivfao  haoi  ad- 
mitted ail  attempt. to  prpcure.A  settlament  be*  qoeationed^A^  ta  the 
amount  deipauded.  Pon^fi^ski  ,v<  Grant,  1J9  Mi^*/.  6.76,  78  N.  Wi'.891. 
And  a  iK^itness^cfin^ot.be  e^^aipjn^  i94(fta  the.  etiaratcteKola^diAeulty 

,    claimed  to  have  g^uexa^ed  an  iil^iiseling  Against. tiia^crossnetaii^ing 

^    ,  Piarty  until  t)ie  sljate  of  fe^ lii^g  betwe^  th^  has  becft- inquired*  (into. 

.'     Miller,  v..  Dill,  149  Jjad.J^Z%,A'^  if,.  E;..  372.   .So,  auritiwadwhorha^  ad- 

mitted  that  }i»  ha^  tiTouble  with//Que  of  the.pKrtieSi  .gftawing'-outiof  a 

law  suit  tried  and  settled  to  the  satisfaction  of  the  parties  years  Jg-^ 

fore,  cannot  be  asked  't6  state  the  amount  of  the  judgment  j^e(^j^ved 

against  him  in  tbat  action.     Bbldon   \\  Thompson,  60  Kai^.   856,  56 

''    Pac;  131.     And  it  has  been  held  that  a  witness  who. has  been  inter- 

roga^ted'as  to  the  state  of  his  feelings  towards  one  of  the  partjies.can- 

'  •  not  be  aslded  for^if^"  cause.    Conyers  v.  Field,  '6i*Ga.  258."    ,\\'\ 

«  Hpye  V.  Chicago,  M.  ^  St.  P.  R.  Co.  46  Mini*.  260,48  N.-  W.:  MtlTj  Htonil- 

*   tov  V.  Rich,  Hill  CoaJv  li^n.  Cp-  108  Mo.'.3«4, 18  S.  W.  §77;  Vogt  v. 

Baldwin,  20  .Moiit.  3^2,.  51.  Pa,c.  Jr>7;  l^rewacim^T.  Purdom,  13  ^-/'TyiMi 

.     ll^Pac.  28^.;  Missouri, ;K.  .&.Cr.,R.  Ca  ▼...Calaon,  •2G)T4x.'Oiv.  App. 

^97,  60  S.  W.  4^;  Wi841^y  v..J>efleret  NatiBtofc,.  14  UtaK,  305,  47 
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Pac.  U7;  Smith  r.  Watson,  82  Va.  718,  18.  B.  98;  Wajterman   ♦. 
'  Chicago  &  A.  R.  Co.  82  Wis.  613,  52  N.  W.  247. 

And  it  is  invmaterial  that  counsel  fails  or  has  no  intention  to  follow  up  the 
impeaehment  by  the  introduction  of  evidence  to  sustain  the  matters 
inquired  into.  Texas  Standard  Oil  Co.  v.  Hahlott,  79  Ter.  6T8,  15 
S.  W.  703. 

But  in  Walters  v.  Seattle,  R.  &  S.  R.  Co.  48  Wash.  233,  24  L.R.A.(N.S.) 
788,  93  Pac.  419,  it  is  held  that  a  witness  as  to  the  proper  method 
of  stopping  an  electric  car,  in  an  action  to  hold  the  (Jompany  liable 
for  injuries  to  a  passenger  through  a  collision,  may  decline  to  answer 
a  question,  asked  for  purposes  of  impeachment,  as  to  the  causes  for 
which  he  was  dismissed  from  the  police  force. 

''The  allowance  of  such  question  seems  to  be  favored  in  some  jurisdictions 
as  a  proper  mode  of  testing  the  credibility  of  the  witness.  Ex  parte 
Boscowitz,  84  Ala.  463,  5  A.  S.  R.  384,  4  So.  279;  Hunt  v.  State,  114 
Ark.  239,  L.R.A.1915B,  131,  Ann.  Cas.  19161), '633,  169  S.  W.  773; 
Wilbur  v.  Flood,  16  Mich.  40,  93  Ami.  Dec.  203;  State  v.  Greensburg, 
69  Kan.  404,  63  Pad.  61 ;  Roberts  v.  Com.  14  Ky.  L.  Rep.  219,  20  S. 
W.  267;  People  r.  Brown,  72  N.  Y.  571,  28  Am.  Rep.  183;  People  v. 
Irving,  95  N.  Y.  541;  People  ex  rel.  Phelps  v.  Oyer  &  Terminer  Ct.  »3 
N.  Y.  436;  People  v.  Sharp,  107  N.  Y.  427,  1  A.  S.  R.  851,  14  N.  E. 
319;  Zanone  v.  State,  97  Tenn.  101,  3^5  L.R.A.  556,  36  S.  W.  711; 
MuUer  v.  St.  Louis  Hospital  Asso.  5  Mo.  App.  390,  affirmed  iri  73  Mo. 
243;  Carroll  v.  State,  32  Tex.  Criih.  Rep.  431,  24  S.  W.  100.  So  held 
even  under  a  statute  providing  that  a  witness  cannot  be  impeached  by 
evidence  of  wrongful  acts.  Oxier  v.  United  States,  1  Ind.  Terr.  86, 
38  S.  W.  331.  But  see  State  v.  Houx,  109  Mo.  664,  19  S.  W.  36  (hold- 
ing that  a  witness  cannot  be  cross-examined  as  to  the  immorality  of 
his  previous  life  unless  his  answers  tend  ditectly  to  prove  some  is- 
sue) ;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Johnson,  82  T6x.  628,  19  S.  W.  161 
(holding  that  a  witness  cannot  be  asked  whether  he  is  a  deserter  from 
the  United  States  Army).  Under  the  guise  of  discrediting  the  wit- 
ness he  cannot  be  Questioned  as  to  fraudulent  transactions  of  the 
party  calling  him  collateral  to  the  issue  in  which  the  witness  partici- 
pated.   Madden  v.  Koester,  62  Iowa,  692,  3  N.  W.  790. 

The  contrary  rule  is  upheld  in  Re  Gird,  167  Cal.  634,  137  A,  S.  B.  131, 
108  Pac.  499;  Elliott  v.  Boyles,  31  Pa.  67;  Holbrook  v.  Dow,  12  Gray, 
357;  Com.  v.  Schaffner,  146  Mass.  612,  16  N.  E.  280;  Qrawfoud  v. 
Christian,  102  Wis.  51,  78  N.  W.  406.  But  see  Prescott  v.  War4,  10 
Allen,  203  ( in  which  it  was  held  that,  so  far  a^  inquiries  on  cross-ex- 
amination relating  to  matters  entirely  collateral  and  immaterial  to 
the  issue  have  a  tendency  to  contradict  the  witness  or  disparage  his 
character,  it  is  discretionary  in  the  court  to  allow  or  reject  them). 
Such  a  course  of  examination  is  prohibited  by  statute  in  some  states. 
IState  V.  Anthony,  6  Idaho,  383,  56  Pac.  884;  Jones  v.  Duchow,  87  Cal. 
109,  23  Pac.  871,  25  Pac.  256 ;  State  v.  Crowe,  39  Mont.  174,  18  Ann. 
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Cmg.  "WS,  f02*Pac.  570;  People  y.  Hertick,  13  i  Johns.  (N-  Y.)  82,  7 
Am.  Dec.  3«4;  ILohmaii  y.  P^^ople^  1  N.  Y.  879,  49-  Am*  Dea  34p. 
It  is  geherally  permissibte,  And  authoi-iz^d  by  statute  in  sotoe  states,  to 
interrogate  a  Witne^  Mrith  'inspect*  to  a  J)rior  conviction  of  <crime 
without  producing  thfe  reeord  of  conviction.'  State  v.  Martin,  124  Mo. 
6i4,  28  S.  W.  12;  Batldlin  v.  Baw,  34  111.  App.  84;  -State  t.  Mer- 
riman,  US.  C.  18,  12  S.  K.  819;'  McLaughlih  V.  Mencflce,  80  Md.  83, 
30' At!.  6fe^;'  State  r.  Adarftson,*  43  Minn.  196,  46  N.*  W.  152;  Spiegel  v. 
Hays,  118  N^.  Y.  86(),  22  llJ.  B.^llCH^;  Pe^ham  r.  Noel',  2a  App.  Div.* 
61^,  47'l^i  T.  fiupp.  100;  M^hts  t,  Statie,  21  Tex.  App.  308,  17  S.  W. 
428.  Contrtf,  Glement  Y. 'Brobfcs,  13  K.  H:  92;  Oom'.  v.  Quin,  5'6ray, 
478;  Oom.  V.  Stflllvarti,  150  Mab^.  3l5,«23  N.  E.  47;  Buck  v.  Com.  107 
Pkv  49%,  'In  soAte  Islittes  evidende  of  ihi^  cbitract^r  is  limited  by  stat- 
ute to  a  ebn^i^tion  for  a  felony.  People  r.  Oapolan,  71  Cal.  195,  12 
Pac.  52. '  Under'  stfeh  a  statute  a  ieitness' Cantiot  be  askdd  whetber  be 
was  tf9€t  convicted  Of  crime.  '  Hantiehi  ▼.''MeOlellaaid,  74  Idwa,  318, 
ST  N.-^. '3811.    '    ■  ''■•./'.••  .•      •• 

On  cross-examination  as  proper  mode  of  proving  conviction  of  c^ime  for 
purposes  of  iin|leachBieiit,^ee  note  in '30  iL.R.A.CK'.S.)  846. 

That  an  attorney  may  be  asked  on  cross-examination  whether  he  has  been 
digbarreii  was  helii  ih  Wople  V.  ^iiyef,  3ft  Hun,  418;  Re  Th6r- 
man,  1'62  rowfe,^37,  144  N.  W.  7,  Anii.  Cas.  l9i6B,  484  and  tiote,  and 
denied  in  People  v.  Dorthy,  20  App.  Div.  308,  46'N.  Y.  Supp.  970.  In 
affirmitifg  the  "^  ht'tteir  cade '  the  >  court  of  'Appeals. '  without  >  decidiiijg  the 
quecrftion'held  thati  tHe  wit^^ss  <^attnot  be  f^eq<iired  ^  answer  or  ex- 
plain ibe  ehdr^es  on  whicii>  tiJiedif/barm^ntprb^eedlnge  rested.  People 
ir4Mi>orthy;>]t56  N..'Yvi237,.80N*  E.;800.  A  diQebaiigfe -or  contpulfiiory 
.  raaignation. irom. the  poUce' force  wa»  hieddifiWroe  v.  StatCi  ^0:  Ohio 
8|},  400,.  t(»{))e»  a: proper  subjeci*  of  inquiry  oa^  crosa-examinabion,  but 
^^Oi^^kposite  yiefw  was  madmtained  in  Nolan  iv.  Brooklyn  City  &.  N.  R. 
Co.  87'  N.  ¥••  63;  Ah  Am/  Bep*  346,  in  ,WhUh  it  was  held'  improper  to 
ask  a  witness  if  he  had  been  expelled  from  the  fire  departmen«t.  And 
ii^  is  impr.OPi^  to.i^)^  a- wijti^^ss  wliether- he  l^as  been  Qxpelle4  fi;om  X}^ 
c^iiirch  to.wlup^.lm  li^oft^d.,    Pepple.y.  Porthy^  150. N.  Y.  337^^  ^0  N. 

,:e.  800.     ,"  v.*  * 

It  has  beea  held  that  a  witnese  may  be  asked  whether  he  had  even  been 
arrested  >^t*  (n^leted.  Osier  v.  United  States^  1  Ind.  Terr.  85,  38  S.  W. 
391;  (Bthtc)  v:-C}t«eiibttrg,  5^  Kan.  404,  >63  Pac;  01;  Eoberts  v.  Com. 
X4  .Kjju,  U  Rep.210,  20  6.  W.  267;  People  v^  Hits,  .8  Utai^  461,  33 
Pae...S^i?  Wroe  ¥.  Btat^*  SO.Qhip  St.  460?  Liaa  v..  Skinner,  11  Tex. 
Civ.  49PH(63i2,  32. 8.  ,W.  tM&,  'But  it  would  seem. that  wdi.  inquiries 
should,  be.  <Kplil4ed>ie)|iQeiitiiie;toet  of  indictment  or  flfrrest  is  not  in- 
consistent with  innocence.  Glover  v.  United  States,  147  Fed.  426,  8 
Ann.  Cas.  1184,  177  C.  C.  A.  460;  State  v.  Abley,  109  Iowa,  61,  46 
L.R.A,  862,  77  A.  S.  R.  620,  80  N.  W.  206;  ^2.  Am,  Grim.  Rep.  279 1 
.  Sta^,:jL;«^^«iYP.,^Qfti;owa,  60,  «9  N;  y^^  .277,i  Pdople  y.  Brown,  72  N. 
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•   S^J  lM?.i58-Atti.  Rep.  188;  :Peopte  v.  XrajW,  .T«'^Nis'»T..ia98,,ift  Am. 
Repl.<  302  r  People  v;  Morrison,  196  N.  Y.  IIAMSA  /mi,  Om.  8Z1  and 
r      note,  133  A.  S.  R.  780,  88  N«.S.  21;  Ym  3pkkei<^p,  .v,.  ^ir.4(lU»  laO  N. 
..     Y.  141,  29  N.  E.  254;   Smith  v*  Mulf^rd,  42.,J5un,,347;  Y.  lower's 
»•     GambrinuB  Brewery  Co.  y.  3»chmaB,  4&  N..  Y,,,SN,B,.r48,  18.  N.   Y. 
.     Supp.  138;  Raleigh,  C.  &:S.  R.Co.  v.  ^feaktenbttifg  lyifg.^Cpi  166  X.  C. 
168,  L.R.A.1916A,  1070,  82  S.  E.  &j  Sjtate  v;  %hus,  19tK.  J).  ^^ZQ,  27 
L.R.A.(N.S.)  487,  124  N.  W.  71j  Caples  v:  SMftttS:  Ofeia.  GFim,  Rep. 
72,  26  L.B.A.(N.S.)   1033,  104  Pac.  493$  MolJLe^oiv  v.  Sherm«in,   51 
Wis.  308,  8  N,  W.  200;  Koch  v.  Statft  126  W^*=47%  dt/U^Xi^.S.) 
1086,  6  Ann.  Cas.  389,  106  N.  W.  531. ,  A  witAeini  can^Qt.jbeiasked  if  he 
has  been  sued  for  assault  and  betidery  for  ttv^.piurpoj^  ^..discrediting 
.  him  (Yager  y.  Person,  42  Hun,  400 >,  nor  wh^thw^a  9lut.lov  damages 
is  pending  .against  himv.  because  of  ialse,,BWfta7]i9gTiA  angthect  case 
(Pennsylvania  Co.  ▼«  Bray,  125  Ind.'2^Q,  25.  K^  1^.,:4^),  nor  whether 
'  be-has^Tiot  pJieaded  th^  statiiite'  of  Mmitatioiiar  tO'CerUia  «p«cified 
claims.    Cecil  y.  Henderson,  119  N.  C.  422,  25  S.  £.  3.01B.   /Nor  can  he 
be  queQ|;iQned  with  a  yiew  to  showing  that  h^^is  .ftp. ^l^f^bitu^l  litiga^ 
Palmeri  v,  Manhattan  R.  Co.  133,  N,.  Y.  261,  Ifi  .JU-B^A-  136^  .30  N.  E. 
1001. 

ei^ank  ef  Cadiz  y.  Slemmons,  34  Ohio  St.  142,  32  A^^  Re|>.  36f ;  Bia^ell  y. 
,     Starr,  32  Mich.  ?97;  State  y.  .May,  33  S.  fi.  39^- 11 ,8,3?.  440;  B^rd  y. 
Hudson,  113  N.  C,  203,  18  S.  E,  209.         .      ,     ...  , 

7  South  Bend  y.  Hardy,  98  Ind.  577.;  Ihjrd  Great  {Western  ^Xupnp^  4load 
Co.  y.  Loonus,  32,N.  Y.  127,  88  Am^  Pec- 311;  Peoplef.y*.iBiianni.l58  N. 
Y.  558,  53  N,  E.  529;  State  y.  Bacon^  13  Or.  143,  9  ^a!s»  3j98. n^, 

^Eldridge  y.  State,  27  Fla.  162,  9  So.  448;  Clint6n  y.  Statey'38^0hk>  St. 

'27;  Ourran  V.  Perciyal,  21  Neb.  434,  32  K.  Wi  213$  Com.y^vfiotHfigan, 

-   89  Ky.  305,  12  8.  W.  550;  Territory 'v.  €mip\Ml\i^9'4l^UW,  22iPac. 

*     121;  State  V.  Grant,  144  Mo.  56;  46  S:  W;ll#a;  People*  ry^yftnitissel, 

156  N.  Y.  561,  51  N.  E.  274;  Moorev.  Mo^e,  73  Tei.  3«2;^1^8.  W. 

•■-'-396.  *        .     ■  •  .    :i    ■     .;l    1     -..-••  •  n    .-.'.5 

Biit^tihis  rtile  does  not  limit  the  cro8S-exaiUiriatfoii'fof''th'i§''ipttrp<)8^'o^  lay- 

*'     itig  the  foundation  for  imp6a6hm^ilt  to*  thfe  ^airtfiidilr  ihi^Ws't^'tified 

to  by  the  witness  on  his  direct  examination,  nor  to  such  iiiatte1*B  as 

^'bear  directly  and  immediately  uposkithe^  issue  iwkejfe  titey  iar#rdk)ett|^ 

eonnected  with  the  subject ^natteiT  of  the  actio^b  ^andriritli  ;1^  eubject- 

matter  of  the  examination  in  x;hief..    Sellei;  'Y.; Jenkins,  97i  Ind.  436i 

The  test  ae  to  whether  a  fact  inquired  of  on  crods-^^calniiiaiioii  ia  Oolhiteral 

'•  itf  whether -the  cross-examining  patty  Would  be  entitled  to'^roye'^t  as 

rpart  of  his  own  case  tending  to  eiitablii^  his  ^eiii    VTohnidit  y.'i&^ate, 

f   22  Tex.  App.  208,  2  Bi  W»  609;  H*lde*tiiii  V.  Ciutmt,  05  Pa.  W.- 

17,  Bedir^t  examinatioiL*         /   .^    -  i    i        ;    ::  •   -.  ^   .  •, 
A  witness  may  be  re-examiriea  to  Tdtoti  d!r  ^etltMizb  inf  ad- 
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verse  inferences  which  can  be  drawn  from  the  evidence*  elicited 
on  his  cross-examination.*  But  the  right  to  such  re-examination 
extends  only  to  such  inquiries  as  tend  to  explain,  modify,  or 
rebut  the  facts  or  statements  brought  out  in  the  cross-examina- 
tion.* The  court  may,  however,  in  its  discretion  permit  a  wit- 
ness to,be  re-examined  with  reference  to  subjects  ndt  brought  out 
on  either  his  cross-examination  or  his  examination  in  chief.* 

Where  a  subject  is  first  introduced  on  cross-examination  the 
party  calling  the  witness  may,  on  his  redirect  examination, 
question  him  with  reference  thereto*  although  the  evidence 
would  not  have  been  competent  on  the  examination  in  chief.*. 
And  where  a  portion  of  a  conversation  has  been  drawn  out  on 
cross-examination  the  witness  may  on  redirect  examination,  be 
required  to  state  the  whole  of  the  conversation  so  far  as  it  re- 
lates to  the  subject  of  inquiry  on  cross-examination.* 

1  Kendall  v.  Albi^,  73  Iowa,  241,  34  N.  W.  833;  Rumrill  v.  Ash,  169  Mass. 
341,  47  N.  E.  1017;  Norfolk  Nat.  Bank  v.  Job,  48  Neb.  774,  67  N.  W. 
781;  Carlson  v.  Winterson,  147  N.  Y.  652,  42  N.  E.  347;  State  v. 
Glenn,  95  N.  C.  677;  Westbrook  y.  Aultman,  M.  &  Co.  3  Ind.  App.  83, 
28  N.  E,  1011;  Loy  v.  Petty,  3  Jpd.  App.  241,  29  N.  E.  788. 

On  redirect  exaxaination  of  witness  as  to  sanity  or  insanity,  see  note  in  39 
L.B.A.  326..  For  redirect  examination  of  witness  as  to  character,  see 
note  in  14  L.R.A.(N.S.)  745. 

S  Blake  v.  Stump,  73  Md.  160,  10  L.R.A.  103,  20  Atl.  788 ;  Baltimore  Belt 
R.  Co.  ▼.  Battler,  100  Md.  306,  3  Ann.  Cas.  660,  59  Atl.  654;  Dutton  v. 
Woodman,  9  Cush.  255,  57  Am.  Dec.  46;  Backus  ▼.  Barber,  75  Minn. 
262,  77  N.  W.  959;  CHirk  v.  Vorce,  16  Wend.  (N.  Y.)  193,  30  Am.  Dee. 
63;  State  v.  Ussery,  118  N.  C.  1177,  24  S.  E.  414;  Kfibittson  y.  Peru 
Plow  &  Wheel  Co.  1  Okla.  140,  31  Pac.  988;  Farmers'  Bank  w.  Sdling, 
33  Or.  394,  54  Pac.  190;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Garren,  W  tTex. 
«05,  97  A.  S.  R.  939,  74  8.  W.  897 ;  Ramiey  v.  St.  Johnsbury  &.  L.  C. 
R  Co.  67  Vt.  694,  32  Atl.  810;  Fry  v.  Leslie,  87  Va.  269,  12  S.  E.  671; 
Schaser  v.  State,  36  Wis.  429;  Queen's  Case,  2  Brod.  &  B.  297,  129 
Eng.  Reprint,  981,  22  Revised  Rep.  662,  11  Bug.  Rul.  Cas.  183. 

S  Springfield  v.  Dalby,  139  HI.  34,  29  N.  B.  860;  Brown  v.  B«rrus,  8  Mo; 
26;  Schlencker  v.  State,  9  Neb.  241,  1  N.  W.  857;  Donnelly  v.  Slate, 
26  N.  J.  L.  601;  Hemmens  v.  Bentley,  32  Mieh:  89;  Baird  v.  Gleckler, 
7  S.  D.  284,  64  N.  W,  118;  Graham  v.  McReynoMs,  90  Tenn.  673,  18 
S.  W.  272. 

4Wadsworth  v.  Dunnan,  117  Ala.  661,  23  So.  699;  Hamilton  v.  Miller,  46 
Kan.  486,  26  Pac.  1030;  Chicago,  R.  I.  &  P.  R.  Co.  V.  Griffith,  44  Neb. 
690,  62  N.  W.  868;  Gray  v.  Cooper,  65  N.  C.  183;  Farmers'  Bank  v, 
Abbott,  Civ.  Jur.  T.— 17. 
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Baling.  33  Or.  394,  54  Pac.  190;  Chamberlin  v.  Fuller,  59  Vt.  247,  0 
Atl.  832;  Pullman's  Palace  Car  Co.  v.  Harkins,  5  C.  C.  A.  326,  17  U. 
S.  App.  22,  65  Fed.  932, 

Ah  expert  may  be  asked  on  redirect  examination  for  the  reasons  of  an 
opinion  brought  out  on  cross-examination.  Leerlie  v.  Granite  K.  Co. 
172  Mass.  468,  52  N.  K  542.  So,  a  witness  may  testify  on  redirect 
examination  as  to  his  reasons  for  his  interest  disclosed  on  cro88-ex« 
amination  (Postal  Teleg.  Cable  Co.  v.  Hulsey,  115  Ala.  193,"  22  So. 
854),  and  as  to  the  reasons  for  his  belief  as  expressed  on  cross- 
examination.  Pullen  V.  Pullen,  —  N.  J.  -^,  12  Atl.  138.  The  circum- 
stances attending  the  conviction  of  a  witness  which  has  been  proved 
on  his  cross-examination  cannot  be  explained  on  a  redirect  examina- 
tion (Xamoureux  v.  New  York.  N.  H.  &  H.  R.  Co.  169  Mass.  338,  47 
N.  E.  l0O9)»  though  the  witness  has  a  right  on  redirect  examination  to 
show  his  innocence.  Sims  v.  Sims,  75  N.  Y.  466;  Wolkoflf  v.  Tefft,  35 
N.  Y.  S.  R.  93,  12  N.  Y.  Supp.  464. 

5  McElheny  v.  Pittsburgh,  V.  &  C.  R.  Co.  147  Pa.  1,  23  Atl.  392 ;  United 
States  V.  18  Barrels  of  High  Wines,  8  Blatchf.  476,  Fed.  Cas.  No. 
16,033. 

Cross-examination  as  to  irrelevant  or  incompetent  matter  does  not  bring 
it  in  issue  so  as  to  permit  a  redirect  examination  upon  it.  Smith  v. 
Dreer,  3  Whart:  154;  Miller  v.  Illinois  C.  R.  Co.  89  Iowa,  567,  57  N. 
W.  418;  Roberts  v.  Boston,  149  Mass.  346,  21  N.  E.  668.  Contra, 
Dutcher  v.  Howard,  15  Wash.  693,  47  Pac.  28.  In  SturgiS  v.  Rob- 
bins,  62  Me.  289,  the  allowance  or  rejection  of  irrelevant  testimony  on 
redirect  examination  under  such  circumstances  veas  held  discretionary 
with  the  trial  court,  and  in  Goodman  v.  Kennedy,  10 'l^eb.  '270,  4  N. 
W.  987,  the  admission  of  incompetent  testimony,  on  reditect  exam- 
ination was  held  immaterial  wliere  substantially  the  same  testimony 
was  brought  out  on  cross-examination. 

< Louisville  &  N.  R.  Co.  v.  Malone,  109  Ala.  dOf^,  20  8o.  S3;  Robinson  t. 
Dugan,  4  Gal.  Unrep.  472,  36  Fac.  902;  Savannah,  F.  t  W.  R.  Co.  v. 
Holland,  82  Ga.  257,  10  S.  E.  200;  Dole  v.  Wooldredge,  142  Mms.  161, 
7  N.  E.  832;  Quigley  v.  Baker,  169  Mass.  303,  47:N.  B.  1007;  Alder- 
ton  V.  Wright,  81  Mich.  294,  45  N.  W.  968;  Olift  vJ  Mostt,  112  N.  Y. 
426,  20  N.  E.  392;  Roberts  v.  Roberts,  82  N.  G.  29;  Wendt  v.  Chicago, 
St.  P.  M.  &  0.  R.  Co.  4  S.  D.  476,  57  N.  W.  226;  Dnpree  t.  Estelle,  72 
Tex.  575, 10  8.  W.  666.. 

Testimony  o^  cross-examination  as  to  part  of  s,  cofii^r^aUon  does  not 
render  admissible  on  redirect  examiiiation  the  other  parts  of  the  con- 
versation on  a  different  subject.  Ballow  v.  United  States,  160  U.  S. 
187,  40  L.  ed.  388,  16  Sup.  Ct.  Rep.  263;  Mott  v.  Detroit,  G.  H.  &  M. 
R.  Co.  120  Mich.  127,  79  N.  W.  3.  Nor  does  it  change  the  rule  with 
respect  to  hearsay.  Wagner  v.  People,  30  Mich.  384,  And  the  fact 
that  plaintiff  in  an  action  for  criminal  conversation  on  his  cross-ex- 
amioatioA  testified  to  a  conversation  regarding  his  wife  and  defend 
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ftQt,  Iieldi  with,  the  latter's  oiother)  does  not  justify  hl«  xedireat  exam 
inatioa  as  to  thje  details  of  the  ooBversation.     Smith  v.  Merrill,  75 
Wis.  461,  44  N.  W.  750, 

18.  Becross-examiiiatioii. 

An  opporttrnity  for'furthei*  cross-examihation  shbtild  be  ex- 
tended where  new  matter  has  been  elicite(l  lipon  the  redirect:  ex- 
amination,'  but  it  is  proper  for  the  court  to  restrict  such  recross- 
examination  to  thejcnatters  inquired  into  on  the  redirect^  .A^d 
where  nothing. new  has  been  brought  out  on  redirect  exanadnation 
a  further  cross-ex»niination  is  not  a  right'  of  counsel,  acnd  its  al- 
lowance rests  in  the  discretic^  of  the  court.* 


I   I 


1  Wood  y.  McGwiarey  17  Ga.  303, 

2  Moellering  w:  Brails^  121  lAd,  105,  6  I/.R.A.  449,  22  N.  B.  »89 ;  State  t. 

Southern j  4S  La.  Ann.  6^8^  19  So.  668;  Thornton  v.  Thdtnton,  89  Vt. 

122.     :•  •  .••/'■■•.. 

•  State  v.'HbppisS,  27  K.  CT.  (5  Ired.  X..)  406;  Atlantic  &  D.  R.  Co.  v.  Rie- 
ger,  95  Vk.  418,  28  S.  E.  590.  /^  * 

But  the  rejection  of  an  offer  to  show  on  recross-examihation  an  important 
fact  on^itted  vipon  the  cross-examination,  the  'witness  being  still  tipb^' 
the  «tand,  in  atl  erronieoUs  exercise  of  this  discretion  ^hioh  will  not  be 
sostained  unless  it  is  appar^t  that  bo  injury  resulted*.  Knight  v. 
Cunnington,  6  Hun,  100.  \ .    u".     ■ 

But  it  isnot'reversiblcf  errbr  to  refuse  to  permit  questions  to'bie  'piit  to  a 
witness  on  ri9cros8>-e3Camillation  where  no  excuse  is  given  why  they 
were  not  asked  oil  croe&^^amiiSation<  Duffey  t.  Consolidated  Block 
Coal  Co.  147  Iowa,  225,  30  L.R.A.(N.S.)   1067i  124  N.  W-  609, 


-> ' ' 


19.  Interpreters;  deaf  a^d  dumb  witnesaes* . 

Where  a  witness  cannot  speab  the  English  language^  or  speaks 
it  very  imperfectly,  his  testimony  may  properly  be  given  through 
a  sworn  interpreter.*  The  acicuracy  of  the-  interpreter's  inter- 
pretation may  be  impeached,*  and  a  witness  who  has'  testified 
through  an  interpreter  may  make  corrections  in  his  testimony  as 
recorded^  if  he  has  been  misinterpreted.* 

Deaf  mutes. may  give  evidence  either  through  an  interpreter 
who  can  communicate  with  them  by  signs,*  or  by  meanf  of  writ- 
ten questions  and  answers  ;•  but  the  fact  that  they  can  read  or 
write  does  not  preclude  the  use  of  the  former  method/ 


6 


1  State  v.  Hamilton,  42  La.  Ann.  1204,  8  So.  304^  Chicago  &  A,  K..  Co.  v. 
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Shenk,  131  111.  283,  23  N.  E.  436;  State  v.  S^verson,  78  iowa,  653,  43 
N.  W.  533;  Houpt  v.  Houpt,  Wright  (Ohio)  166;  Norbferg's  Case, 
4  Mass.  81.  Under  some  statutes  the  granting  or  refusing  of  an  ap- 
plication for  an  interpreter  is  vested  in  the  discretion  of  the  court. 

The  calling  of  an  interpreter  to  aid  a  witness. jat  giving  hid  testimony  is 
within  the  discretion  of  the  trial  court,  and  is  not  subject  to  review 
on  appeal.    Brzozowski  v.  National  Box  Co.  104  111.  App.  338. 

It  is  the  duty  of  the  court  to  appoint  an  interpreter  in  a  proper  case,  and 
it  is  error  to  dismiss  the  complaint  where  the  plaintiff  is  unable  to 
examine  the  witness  because  of  his  inability  to  understand  the  lan- 
guage. Menella  v.  Metropolitan  Street  R.  43  Misc.  5,  M  N.  Y.  Supp. 
93D.  A  Chinese  account  may  be  interpreted  to  the  court  by  a  witness. 
Yick  Wo  V.  Underbill,  5*  Cal.  App,  519,  90  Pac,  967,  ,      . 

A  witness  who  wrote  an  agreement  offered  in  evidence  which  is  in  a  for- 
eign language  may  translate  it  without  swearing  hitn  as  an  interpre- 
ter. Krewson  v.  Purdom,  13  Or.  563,  11  P&cL  281.  Soj  a  witness  may 
narrate  in.  English  the  admissions  of  a  party  made;  in  a  foreign  lan- 
guage (Com.  V.  Kepper,  114  Mass.  278),  and  a  party  is  not  bound  to 
report  to  an  interpreter  sworn  as  <such  to,  translate  foreign  words  testi- 
fied to  by  a  witness  which  he  claims  to  have  been  incorrectly  trans- 
lated by  the  witness.    Thon  v.  Rochester  R.  Co.  29  N.  Y.  Supp.  675, 

Where  the  oath  is  administered  to  witnesses  through  an  interpreter .  it  is 
not  necessary  that  the  clerk  should  repeat  the  oath  to  him  as  often 
as  he  is  called  upon  to  administer  it  to  a  witness.  Com.  v.  Jonsgras, 
181  Pa.  172,  37  Atl.  207.   . 

As  to  the  admissibility  of  evidence  when  given  through  an  interpreter,  see 
note  to  Com.  v.  Vose,  17  L.R^A.  813«  *  On  capacity  and  competency  of 
interpreter,  see  note  in  L.R.A.1916F,  1207. 

2  Schnier  v.  People,  23  III.  17.         '  " 

But  the  fact  that  an  interpreter  took  counsel  as  to  the  correctness  of  the 
interpretation  with  other  persons  not  Sworn  does  not  fender  the  evi- 
dence incompetent  whejre  the  interpretation  is  given  imder  oath. 
United  States  v.  Gjbert,  2  Sumn.  90,  Fed.  Cas.  No.  15^0i. 

3  Erickson  v.  Milwaukee,  L.  S.  &  W.  B.  Co.  93  Mich.  .414,  53  N.  W,  39i3. .. 

*  Ruston's  Case,  1  Leach,  C.  L*  408 ;  State  v.  De  Wolf,  8  Conn.  93,  20.  Am. 
Dec.  90;  Snyder  v.  Nations,  5  Blackf.  295. 

The  interpreter  need  not  be  an  expert  if  it  is  satisffictorily  sworn  that  he 
can  correctly  inter^^et  the  meaning  of,  the  communication  required. 
.  Skaggs  V.  State,  108  Ind.  53,  8  N.  E.  695;  State  r.  Weldon,  39  S.  C. 
318,  24  L.R.A.  126,  17  S.  E.  688.  ' 

A  deaf  and  dumb  person  may  be  appointed  as  an  additional  interpreter 
to  interpret  between  the  deaf  and  dumb  witness  and  the'  original  in- 
terpreter who  can  declare  the  testimony  orally.  Skaggs  v.  State,  108 
Ind.  53,  8  N.  E.  695. 
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>  Dobbins  v.  Little  Rock  R.  &  Electric  Co.  79  Ark.  85,  9  Ann.  Cas.  84,  and 
note,  95  S.  W.  794;  Ritchey  v.  People,  23  Colo.  314,  47  Pac.  272,  384. 

«  State  V.  Howard^  3,18  Mo.  127,  24  S.  W.  41 ;  State  v'.  DeWolf,  8  Conn.  93^ 
2  Am.  l)ec.  90.  ^   ' 

For  extended  discussion  of  deaf  and  dumb  perBons  as  witnesseB,  see  note 
to  State  V.  Weldon,  24  L.RJI.  126. 


)    • 
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IX.— IMPEACHMENT    AITD    CORliOBORATION    05?" 

WITNESSES. 

A.   IKPBAOHMEITT  BT   PROOF  OF  INCONSISTENT   STATEMENTS   OB   ACTS. 

1.  Laying  foundation. 

a.  In  general. 

b.  Party  to  suit. 

c.  Recalling  for  purpose  of. 

d.  As  to  statements  in  writing. 

e.  Sufficiency  of  foundation. 

2.  Inconsistent  statements  or  conduct  generally. 

3.  Written  statements. 

a.  In  general. 

b.  Depositions  or  affidavits. 

c.  Pleadings. 

d.  Former  testimony. 

4.  Form  of  question  to  impeaching  witness. 

B.  Impeachment  by  Proof  of  Hostility,  Bias,  or  Interest  in  the  Ac- 

tion. 

C.  Impeachment  by  Proof  as  to  Character  or  Reputation  and  Facts 

Affecting  Them. 

1.  General  reputation  for  truth  and  veracity  or  moral  character. 

2.  Foundation,  questioning  impeaching  witness. 

3.  Place  and  time  of  reputation. 

4.  Conviction. 

5.  Indictment,  etc. 

6.  Specific  acts  or  offenses  or  line  of  conduct. 

7.  Inquiry  as  to  occupation,  associates,  or  habits. 

D.  Impeachment  by  Evidence  of  Mental  or  Moral  Defects. 

E.  Impeachment  as  to  Collateral  and  Immaterial  or  Irrelevant  Mat- 

ters Brought  out  on  Cross-examination. 

F.  Impeachment  of  One's  Own  Witness. 

1.  In  general. 

2.  Compulsory  witness. 

3.  Hostile  or  unwilling  witness. 

4.  Opponent  as  witness. 

G.  Corroboration  of  Impeached  Witness. 

A.  Impeachment  by  Proof  of  Inconsistent  Statements 

OB  Acts. 

1.  LtLjing  foundation. 

a.  In  general. — A  foundation  must  bo  laid  for  impeaching  a 
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witness  by  proof  of  his  inconsistent  statements  or  acts  by  interro- 
gating him  with  reference  thereto/  and  calling  his  attention  to 
the  time,  place,  person  to  whom,  or  other  essential  circumstances 
of  the  making  thereof,*  so  as  to  give  him  an  opportunity  to  ex- 
plain them;'  and  in  the  absence  of  such  foundation  evidence 
thereof  is  inadmissible.*  But  a  predicate  cannot  be  based  upon 
irrelevant  or  immaterial  evidence.* 

1  Ayers  v.  Watson,  192  U.  B.  394,  33  L.  ed.  378,  10  Sup.  Ct.  Rep.  116) 

Chicago,  M.  &  St.  P.  R.  Co.  v.  Artery,  137  U.  S.  607,  34  Xi.  ed.  747, 
11  Sup.  Ct.  Rep/  129;  Times  Pub.  Co.  v.  Carlisle,  36  C.  C.  A.  476, 
94  Fed.  762;  Barkly  v.  Copeland,  74  CaL  1, 16  Pac.  307;  Skaggs  v.  Mar- 
tinsville, 140  Ind.  476,  33  L.RA.  781,  49  Am.  St.  Rep.  209,  39  N.  E. 
241;  IlUnoU  C.  R.  Co.  v,  Houchins,  121  Ky.  626,  1  L.R.A.(N.S.)  376, 
123  Am.  St,  Rep.  206,  89  S.  W,  630;  Louisville  &  N.  R.  Co.  v.  Alum- 
baugh,  21  Ky.  L.  Rep.  134,  61  S.  W.  18;  Neff  v.  Cameron,  213  Mo. 
360,  18  L.R.A.(N.S.)  320,  -127  Am.  St.  Rep.  606,  111  S.  W.  1139; 
Thompson  v.  Wertz,  41  Neb.  31,  59  N.  W..  518 ;  Cabell  v.  HoUoway,  10 
Tex.  Civ.  App.  1307,  31  S.  W.  201;  Gregory  Consol.  Min.  Co.  v.  Starr, 
141  U.  S.  222,  36  L.  ed.  715,  11  Sup.  Ct.  Rep.  914.  The  current  stat- 
utes  should  be  consulted  on  this  question. 

2  Ayers  v.  Watson,  132  U.  S.  394,  33  L.  ed.  »78,  10  Sup.  Ct.  Rep.  116; 

Wood  River  Bank  ▼.  Kelley,  29  Neb.  590,  46  N.  W.  86;  Montgomery 
y.  Knox,  23  Fla.  596,  3  So.  211;  Skaggs  v.  Martinsville,  140  Ind.  476, 
33  L.R.A  781,  39  N.  E.  241;  Diffenderfer  v.  Scott,  5  Ind.  App.  243, 
32  N.  E.  87;  Watson  v.  St.  Paul  City  R.  Co.  42  Minn.  46,  43  N.  W. 
904;  Hammond  v.  Dike,  42  Minn.  273,  44  N.  W.  61;  Ihinlap  v.  Rich- 
ardson,*63  Miss.  447;  Bartlett  v.  Cheesebrough,  32  Neb.  339,  4^  N.  W. 
360;  Hunter  v.  Gfbbs,  79  Wis.  70,  48  N.  W.  267;  Daly  ▼.  Melendy, 
32  Neb.  862,  49  N.  W.  926;  Davison  v.  Cruse,  47  Neb.  829,  66  N.  W. 
823;  Bogart  ▼.  Delaware,  L.  &  W.  R.  Co.  72  Hun,  412,  25  N.  Y.  Supp. 
176;  Sieber  v.  Amunson,  78  Wis.  679,  47  N.  W.  112ft.  See  also  Smith 
V.  Jones,  U  Tex.  Civ.  App.  18,  31  S.  W.  306;  Remy  v.  Lilly,  22  Ind. 
App.  109,  63  N.  E.  387.  And  where  the  statement  or  declars^tion  has 
been  alleged  to  have  been  made  within  a  year  of  the  date  of  trial  it 
is  held  m  Wood  River  Bank  v.  Kelley,  29  Neb.  590,  46  N.  W.  86,  that 
the  tinie  oughj^  to  be  stated  within  a  few  days  or  weeks,  or  at  most, 
a  month,  of  the  time  proved. 

The  i^atter  of  discrediting  witness,  by  such,  proof  without  first  calling  at- 
tention thereto  is  li^ld  to  rest  in  the  sound  diacretion  of  the  court  in 
Cronkrite  v.  Trexlei,  187  Pa.  100,  41  AtL  22  (evidence  not  admitted). 

In  Massadiusetis  it  is  iiot  necessary  to  call  attention  to  the  occasion  of 
such  statement  and  giVe  the  witness  a  chance  to  explilin.  Allen  v. 
Whittemore,  171  Mass.  259,  60  K  E.  618;  Carville  v.  Westford,  163 
Mass^  644,  40  N*  E.  893.    But  where  it  is  sought  to  show  that  one's 
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own  witness  has  made  contradictory  statements,  he  must  be  given  an 
opportunity  to  explain  the  contradictory  statements.  Gen.  Law  1921, 
chap.  233,   §  23. 

8  Ayers  v.  Watson,  132  U.  S.  394,  33  L.  ed.  378,  10  Sup.  Ct.  Rep.  116;  Ham- 
mond V.  Dike,  42  Minn.  273,  44  N.  W.  61;  Dunlap  v.  Richardson,  63 
Misa.  447;  Omaha  Street  R.  Co.  v.  Boesen,  74  Neb.  764,  105  N.  W. 
303,  4  L.R.A.(N.S.)  122,  19  Am.  Neg.  Rep.  358;  Hunter  v.  Gibbs,  79 
Wis.  70,  48  N.  W.  257.  See  statutes  of  California,  Id^ho,  Indian  Ter- 
ritory, Iowa,  and  Wyoming. 

A  witness  admitting  inconsistent  statements  at  acts  is  entitled  to  state  in 
explanation  thereof  how,  why,  and  under  what  cireumstances  made. 
Graham  v.  McReynolds,  90  T6nn.  673,  18  S.  W.  272.  And  letters  hav- 
ing been  put  in  evidence  to  impeach  a  witness  the  addressee's  answers 
are  admissible  in  explanation.  Ibid.  And  likewise  where  a  deposition 
has  been  admitted  to  impeach,  without  giving  a  witness  an  opportun- 
ity to  explain,  the  testimony  of  others  is  admissible  for  that  purpose. 
Ibid,  So,  a  bill  of  sale  absolute  on  its  face  having  been  introduced  to 
impeach  a  witness's  testimony  as  to  the  ownership  of  property,  he  may 
in  explanation  testify  tl^at  although  absolute  on  its  face  it  was  in 
fact  intended  as  security.  Pbck  v.  Manning,  99  N.  C.  157,  5  S.  E. 
743.  And  a  witness  interrogated  as  to  a  conversation  to  lay  a  founda- 
tion for  impeachment  is  entitled  to  give  the  whole  thereof,  so  far  as 
pertinent.  Savannah,  F.  &  W.  R.  Co.  v.  Holland,  -—  Ga.  — ,  9  S.  Ifl. 
1040.  So,  a  witness  impeached  by  the  introduction  of  evidence  as  to 
a  conversation  should,  on  being  recalled,  foe  allowed  to  state  what 
that  conversation  was  so  as  to  show  that  there  was  a  misimderatanding 
and  that  his  statements  at  tliat  time  were  not  ino'onatsteii't  with  hia 
testimony  on  the  tr^al.  JUouisville  &  N.  R.  Co.  y.  Alumbaugh,  21  Ky. 
L.  Rep.  134^  51  S.  W.  18.  A  witness  who  on  croes-examination  has 
been  asked  as.  to  an  answer  in  garnishment  proceedings  to  lay  a  founda- 
tion for  impeaching  his  credibility,  must  be  permitted  on  redirect 
examination  to  explain  such  answer.  .  Smith  v.  Traders  Nat.  Bank, 
S2  Tex.  368,  17  S.  W.  779. 

*The  Charles  Morgan,  115  U.  S.  69,  29  L.  ed.  316,  5  Sup.  Ct.  Rep.  1172; 
Mutter  v.  I.  X.  L.  Lime  Co.  5  Cal.  Unrep.  211,  42  Pac.  1068;  Birch  v. 
Hale,  99  Cal.  299,  33  Pac.  1088;  Trabing  v.  California  Nav.  &  Improv. 
Co:  121  Cal.  137,  63  Pac.  644;  Sharp  v.  Hicks,  94  Ga.  624,  21  S.  E.  208; 
Robinson  v.  Savage,  124  111.  266,  15  N.  E.  850;  Perishable  Freight 
Transp.  Co.  v.  O'Neill,  41  111.  App.  423;  North  Chicago  Street  R.  Co. 
v.  Cottingham,  44  III  App.  46;  Seckel  v.  York  Nat.  Bank,  67  lU. 
App.  679;  Richmond  Bros.  v.  Sundbnrg,  77  Iowa,  255,  42  N.  W.  184; 
•  Swanson  v.  French,  92  Iowa,  695,  61  N,  W.  407;  Kreuger  v.  Sylvester, 
100  Iowa,  647,  69  N.  W.  1059';  ICoehler  v.  Buhl,  94  Mich.  496,  64  N. 
W.  157;  ConneU  v.  McNeU,  109  Mich.  329,  67  N.  W.  344;  Standard 
Life  &  Acci.  Ins.  Co.  v.  Tinney,  73  Miss.  726,  19  So.  662;  Fulton  v. 
Hughes,  63  Miss.  61;  Bates  v^  HoUaday,  31  Mo.  App*  162;  Wheeler  v. 
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Van  Siifkle,  37  Neb.  651,  56  N.  W.  106-  Wyler  V.  Rothschild,  53  Neb. 
566,  74  N.  W.  41;  Morris  v.  New  York,  0.  &  W.  R.  Co.  143  N.  Y.  88, 
42  N.  E.  410;  McCulloeh  v.  Dobson,  133  N.  Y.  114,  30  N.  E.  641; 
Vaughn  Mach.  Co.  V.  Quintard,  37  App.  Div.  368,  65  N.  Y.  Supp.  , 
1114;  Weymouth  v.  Broadway  &  S.  Ave.  R.  Co.  2  Misc.  506,  22  N.  Y. 
Supp.  1047;  Parroski  v.  Goldberg,  80  Wis.  339,  50  N.  W.  191.  '  See 
also  infra,  §  2,  as  to  laying  foundation  for  written  statements. '  Such 
a  foundation  must  be  laid  either  before  or  supplied  by  examination 
of  a  witness  subsequently.  Stone  v.  Northwestern  Sleigh 'Co.  70  Wis. 
685,  36  N.  W.  248.  So,  a  witness  whose  testimony  has  been  taken  by 
deposition  or  commission  cannot  be  impeached' by  proof  of  his  iil con- 
sistent statements  or  declarations  to  which  his  attention  Was"  not 
called  on  such  examination.  Monroeville  v.  Weihl,  2  Ohio  Dec.  343; 
Texas  &  P.  Coal  Co.  v.  Lawson,  10  Tex.  Civ.  App.  491,  31  S:  W.  843; 
Fitch  V.  Kennard,  46  N.  Y.  S.  R.  271,  19  N;  Y.  Supp.  468.  Biit  in 
Billings  V.  Metropolitan  L.  Ins.  Co.  70  Vt.  477,  41  Atl.  516,  it  is  held 
that  a  witness  whose  testimony  is  given  on  a  trial  by  deposition  may 
be  impeached  by  the  introduction  in  evidence  of  a  letter  writteti  and 
signed  by  him  which  tended  to  contradict  his  testimony  as  to  material 
facts,  without  calling  his  attention  to  the  declaration  therein.  A  wit- 
ness may  be  impeached  by  evidence  of  declarations  out  of  court  con- 
trary to  what  he  has  testified  to  on  the  witness  stand,  although  no 
foundation  was  laid  therefor  in  his  cross-examination,  where  no  ab- 
jection is  made  on  that  ground.  Haas  v.  Brown,  21  Misc.  434,  47  N. 
Y.  Supp.  606. 

8Beall  V.  Folmar  &  Sons  Co.  122  Ala.  414,  26  So.  1;  Griel  v.  Solomon,  82 
Ala.  85,  60  Am.  Hep.  733,  2  So.  322.  See  infra,  subdivision  Dj  as  to 
contradiction  as  to  immaterial  matters  brought  out  on  cross-examina-^ 
tion. 

&•  Party  to  suit, — ^Th^  rule  is  generally  stated  to  be  that 
where  a  party  to  a  suit  becomes  a  witness  therein  he  may  be 
impeached  by  proof  of  statemeilts  made  by  him  without  a  foun- 
dation being  laid  therefor,  and  it  would  seem  to  be  on  the  ground 
that  tlie  admissions  of  a  party  are  always  admissible  in  evidence 
against  hiin.^  -         " . .     . 

I  Coffin  V.  Bradbury,  3  Idaho,  770,  95  Am.  St.  Rep.  37,  35  Pac.  715;  San- 
ders v.  Cliff oud,  72  Mo.  App.  548;  Owens  v.  Kansas. City,  St.  L.  jt  C. 
B.  R.  Co.  95  Mo.  169,  6  Am.  St.  I^ep.  39,  8  S.  W.  350 ;  Kreiter'  v. 
Bomberger,  8(2  Pa.  59,  22  Am.  Rep.  750;  CtJlHns  v.  Mack,  SI  Ar^. 
684;  Lucas  v.  Flinn,  35  Iowa,  9  ;|  Bobbin  a  v.  Dowiti^y,  45  N.  Y.  S.  », 
279,  18  N.  Y.  Supp.  100;  Rose  v.  Otis,  18  Colo.  59,  31  Pac.  493. 

But  in  Conway  v.  Nicol,  34  Iowa,  53J^,  it  is  said  that  while  the  declaratioi/ 
out  of  court  of  a  party  may  be  introduced  as  an  admission  of  fact, 
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yet  in  order  that  such  declaration  may  operate  ag  an  impeachment 
of  his  character  as  a  witness  his  attention  must  be  directed  to  the 
time,  place,  and  person  involved  in  the  supposed  contradiction.  And 
in  Browning  v.  Gosnell,  91  Iowa,  448,  59  N.  W,  340,  deciding  that 
a  witness  cannot  be  impeached  by  proof  of  s.tatements  out  of  court  in 
conflict  with  his  testimony  in  chief  without  laying  a  foundation  there- 
for by  calling  his  attention  to  the  time  and  place  when  and  where  the 
statements  were  made,  although  he  is  a  party  to  the  action,  the  court 
says  that  the  rule  seems  to  be  different  when  the  proposed  evidence 
is  in  the  nature  of  an  admission  of  a  party  to  the  record  and  it  is 
not  intended  for  impeaching  purposes.  So,  in  Davis  v.  Franke,  33 
Gratt.  413y  it  is  held  that  a  witness,  although  a  party  to  the  suit, 
cannot  be  discredited  by  proof  that  he  requested  the  impeaching  wit- 
ness to  testify  for  him,  without  calling  his  attention  thereto.  And 
in  Martineau  v.  May,  18  Wis.  54,  deciding  that  failure  to  first  inter- 
rogate a  party  to  a  suit  who  testified  in  his  own  behalf,  as  to  an 
attempt  by  him  to  procure  a  witness  to  give  false  testimony,  before 
the  admission  of  such  testimony  for  the  purpose  of  impeachment,  is 
not  error  justifying  a  reversal  where  the  witness  sought  to  be  dis- 
credited did  not  depart  the  court  but  was  afterwards  recalled  and 
testified  further  on  the  subject,  it  is  said  that  where  such  evidence  is 
admitted  merely  for  the  purpose  of  impeachment  it  is  perhaps  the 
established  rule  that  the  witness  sought  to  be  impeached  must  first 
be  interrogated  as  to  the  fact. 

c.  Recalling  for  purpose  of. — The  court  may,  in  its  discre* 
tion,  permit  the  recalling  of  a  witness  of  an  adverse  party  for 
the  purpose  of  laying  a  foundation  for  impeaching  him,  where 
such  foundation  was  not  laid  upon  cross-examination.^ 

I  Ashton  V.  Ashton,  11  S.  D.  610,  79  N.  W.  1001.  And  see  also  Thompson 
V.  Ish,  99  Mo.  160,  17  Am.  St.  Rep.  552,  12  S.  W.  612.  But  that  it  is 
not  necessary  to  call  his  attention  thereto,  see  Wilkins  v.  Babbershall, 
32  Me.  184;  Hedge  v.  Clapp,  22  Conn.  262,  58  Am.  Dec.  424;  Cook  v. 
Brown,  34  N.  H.  460;  Tucker  v.  Welsh,  17  Mass.  160,  9  Am.  Dec.  137; 
Gould  V.  Norfolk  Lead  Co.  9  Cush.  338,  57  Am.  Dec.  50.  See  also 
Allin  V.  Whittemore,  171  Mass.  259,  50  N.  E.  618;  CarviUe  v.  West- 
ford,  163  Mass.  544,  40  N.  E.  893. 

(Z.  As  to  statements  in  writing. — To  perjnit  the  introduction 
iq  evidence  of  written  inconsistent  statements  of  a  witness  to  im- 
peach him  a  foundation  must  htve  been  laid  therefor.^ 

IJilvllen  V.  McKim,  22  Colo.  468,  45  Pac.  410  (answer  in  previous  suit) ; 
.  Eo)9inson  v.  3avagc,  124  IIL  266,  16  N.  £.  860  (affidavit) ;  Travelers 
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Preferred  AqcL  A960.  v.  McKianey,  57  111.  App.  14X;  (JV^davit) ;. .Mich- 
igan F.  &  M.  Ins,  Co,  V.  Wick,. 8.  Colo.  App..40Q,  46  Pa<J.  687  (affida- 
vit);  Hanscom  V.  Buwixood;  35  Neb.  504,  53  N.  W.  371  (former  tes- 
tirogny) ;  Carder  v.  Primm,  52  Mo.  App.  102  (former  testimony) ;, 
Georgia  K.  &  Bkg.  Co.  v.  Smith,  85  Ga..530,  li  S.  E.  859  (brief  *of 
former  testimony) ;  but  see  below  as  to  statement  under  oath  in 
Georgia.  Nor  can  failure  to  testify  on  former  trial  as  to  facts  tes- 
tified  to  on.  a  second  trial  be  shown  at  the. latter  trial  for  tjie  purpose 
.  of  impeaching  the  witness  without  showing  that. he  was  interrogated 
on  the  first  trial  as  tp  such  facts,  or  had  his  attention  directed  thereto. 
Wheeler  v.  Van  Sickle,  37  Neb.  651^  56  N.  W.  196;  Bradford  v.  fear- 
cla^,  39  Ala.  33  (deposition  in  same  case)  ;  Howe  Mach.  Co.  v.  Clark, 
15  Kan.  492  (deposition) ;  Samuels  v.  Griffith,  13  lowa,^  X03  (prior  dep- 
Oiition  to  impeach  subsequent  deposition).  So,  a  deposition  in  an- 
other action  was^  held  not  admissible  without  foundation  laid,  in  Draper 
V,  Taylor,  58  Neb.  787,  79  N.  W.  709.  And  letters  written  by  a  wit^iesa 
are  not  admissible  wjiere  the  witness's  attention  is  not  called  to  them 
on  his  examination.  Root'  v.  Borst,  142  N.  Y.  62,  36  N.  E.  814,  re- 
versing 47  N.  Y.  S.  R.  799,  20  N.  Y.  Supp.  189 ;  Burleson  v.  (jollins, 
—  Tex?  Civ.  App.  —,28  S.  W.  898;  Perishable  Freight  TraUsp.  Co.' 
v.  O'Neill,  41  111.  App.  423;  Richmond  v.  Sundburg,  77  Iowa,  255,  42 
N.  W.  184 ;  but  written  statements  are  held,  in  Bond  v.  Donnelly,  59 
Hun,  615,  12  N.  'Y.  Supp.  396,  to  be  admissible  for  impeachment  with- 
out .first  calling  the  witness's  attention  to  the  time  and  plac6  where 
they  were  made,  if  identified  as  genuine  by  the  witness  after  examina- 
tion. And  in  McDaneld  v.  McDaneld,  136  Ind.  603,  36  N.  E.  "28(5,  it 
Js  held  not  error  to  permit  a  letter  to  be  introduced  for  the  purpose 
of  impeachment,  where  no  objection  was  made  to  if  on  the  ground 
that  no  proper  foundation  had  been  laid  for  impeacliing  tKe  Witness. 

[ter  admitting  that  a  witness,  if  present,  would  testify  as  stated  in  the 

.'Aflp.davit,  in  order  to  avoid  a  continuance,  he  cannot  be  impeached  by 

a  letter  .written  by  him,  because  no  foundation  can  be  laid  for  the 

impeaching  evidence.     North  Chicago  Street  R.  Co.  v.  Cottingham,  44 

111.  App.  46.  ... 

iBtllingd  T.  Metropolitan '  L.  Ins,  €d.  70  Vt.  477,  41  Atl.^19,  it  4s  held 
that  a  "witnesA  whose  testimony  is  given  on  the  trial  by  deposition 
may  be  Impeaclied  by  the  iatrodnction  in  evidence  of  a  letter  written 
and  signed  by  him(whieh<  tends  to  contradict  him  as  to  imaterial-  mat- 
ters, without  calling  his  attention  to  the  d.eolarations'- therein.  But 
see  Monroeville  v.  Weihl,  2  Ohio  Dec.  343:  Texas  &  P.  Coal  Co.  v. 
LawBon,  10  Tex.  Civ:  App. '491,  31  S.  W.  843;  Fitch  ▼.  Kemiard,  46 
N.  Y..  S.  R;  271,  Id  N.  Y.'Supp.  4SS;  Seckel  t.  York  NAt  iBank,  67" 
llhApp^.bn,    . 

ler  written  stJEitementB  held  inadmissible  without  foundation:  Maxted,  t. 
Fowler,  94  Mith.  .X06,.  53  N.  W.  921;  Kirchner  v.  Laughlin,  6  N.  M. 
500,  28  Pac.  505;  Weymouth  v,  Broadway  &  S.  Ave.  R,  Co,  ?  Misc. 
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606,  22  N.  Y.  Supp.  1047;  Galveston,  H.  &  S.  A.  R.  Co.  v.  Briggs,  4 
Tex.  Civ.  App.  616,  23  S.  W.  603 ;  Lockwood  v.  Boston  Elevated  R.  Co. 
200  Mass.  537,  86  N.  E.  934,  22  L.R.A.(N.S.)   488. 

But  a  contract  for  the  construction  of  a  sewer  by  which  the  contractor 
agreed  to  save  the  city  from  all  damage  because  of  injuries  received 
by  the  work  is  held  admissible  to  show  interest  of  the  contractor  as 
a  witness  for  the  city  in  an  action  for  personal  injuries  caused  by 
defective  condition  of  the  street,  without  any  cross-examination  of 
such  witness  and  denial  of  interest,  as  affecting  his  credibility.  Au- 
rora  v.  Scott,  82  111.  App.  616.  And  that  it  is  not  necessary,  in  order 
to  introduce  a  former  deposition  of  a  witness  or  answers  to  interrog- 
atories taken  by  commission  as  impeaching  evidence,  to  lay  a  founda- 
tion therefor  by  interrogating  him,  as  to  whether  he  made  it,  stating 
the  time  and  place,  etc.,  see  Williams  v.  Chapman,  7  Ga.  467;  Btyan 
V.  Walton,  14  Ga.  185;  Molyneaux  v.  Collier,  30  Ga.  731;  and  the 
Georgia  Code  dispenses  with  such  preliminary  where  the  statements 
of  a  witness  are  written  and  have  been  made  under  oath  in  some 
judicial  proceeding. 

Thif.t  where  the  statements  are  in  writing  it  is  necessary  to  show  the  same 
to  the  witness  before  cross-examining  him  in  reference  thereto,  see 
Ecker  v.  McAllister,  46  Md.  291;  Peck  v.  Parchen,  52  Iowa,  46,  2  N. 
W.  697;  Stamper  v.  Griffin,  12  Ga.  450,  65  Am.  Dec.  628  (letter,  but 
as  to  statements  under  oath  in  Georgia  see  case^  cited  supra) ;  New- 
comb  V.  Griswold,  24  N.  Y.  298.  And  in  deciding  that  in  laying  a 
,  foundation  to  impeach  a  witness  he  cannot  be  asked  to  state  what  he 
thought  he  made  oath  to  concerning  a  certain  matter  in  his  petition, 
the  court  in  Callanan  v.  Shaw,  24  Iowa,  441,  says  that  it  might  have 
been  proper  to  have  stated  the  particular  matter  and  then  ask  him 
.  if  he  made  oath  thereto,  or  the  better,  and  probably  the  correct,  prac- 
tice would  have  been  to  have  shown  the  witness  the  petition  and  then 
ask  him  if  he  had  sworn  to  it.  So,  in  Romertz  "v.  East  "River  Nat. 
Bank,  49  N.  Y.  577,  deciding  that  a  sufficient  foundation  is  laid  for 
the  introduction  of  the  deposition  of  a  witness  to  impeach  him  by 
showing  it  to  him  and  by  his  statement  that  he  signed  it  and  that 
it  was  read  over  to  hitn  before  he  signed  it^  it  is  said  that  it  would 
not  have  been  competent  to  have  repeated  particular  sentences  and 
ask  if  he  testified  to  them,  because  the  p&per  was  the  best  evidence 
of  what  it  contained.  The  current  statutoory  provision  on.  this  ques- 
tion should  be  consulted. 

e.  Sufficiency  of  foundation, — In  laying  the  predicate  for 
impeachment  it  is  not  necessary  that  the  exact  time,  place,  or 
words  be  given,  but  it  is  sufficient  if  these  be  named  with  reason- 
able certainty  and  sufficient  distinctness  to  fully  call  to  the  atten- 
tion of  the  witness  the  statements  it  is  cflaimed  he  had  made.^ 

^uaboo  T,  Scott,  —  Tex.  Civ.  App.  — ,  30  S.  W,  385;  Mayer  v.  Appel 
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13  III.  App.  87;  Nelt^on  v.  Iverson,  24  Ala.  9,  60  Am,  IJec.  44?;. Union 
I*ari*h  Schdol  Board  y.  Trimble,  33  Ia.  Ano.  1073;  Bennett  v.  O'Byrne, 
23  Ind.  604.  But  a  proper  Counda4iio]!i  ia  not  laid'  for  impeaching  a 
m^itness  by  proof  of  eertain  statementa,  wherie  sueb  wHnese's.  attention 
^waa  not  eiotlled  to  the  statements  made;  nor  tlie.  time  of  making  the 
same,  but  was  asked  if  she  had  a  conversation  with  a  certain  person 
in  reference  to  the  matter  in  <]ueetion. ,  Hlggina.  v..  Carlton,  2^  Md. 
115,  92^  Am.  Dec.  666. 

•  • 

A  sufficient  foundation  for  impeachment  by  proof  of  contradictory  state- 
ments is  laid  where  the  whole  of  the  crossre^tamifiation;  makes  known 
to  the  witness  the  time  and  place  where  and  to  whom  the  statements 
were  made,  although  any  one  question  asked  may  not  have  sufficiently 
shown  such  facts.  International  &  Q.  N.  R.  Co.  vi  Dyer,  76  Tex,.  156, 
13  S.  W.  377.'  And  the  impeaching  question  need  not  negative  the 
presence  of  other  persons  than  the  witness  and  the  person  tO  whom  the 
witness,  as  disclosed  by  the-  question,  addressed  himself j  or  state 
affirmatively  that  such  person  was  present.  Plass  v.  Plass,.  1^  Cal. 
3,  54  Pac.  372.  Questions  propounded  which  call  attention  to  the  time 
and  place  and  the  specific  statements  claimed  to  -have  been  m^adei  are 
sufficiently  specific.    Ashton  v.  Ashton,  11  S.-D.  610,  79  N..  W.  lOOX. 

A  question  which  elicits  an  answer  that  the  witness  did  not  see  the  im- 
peaching witness,  for  over  a  year  before  a  certain  occurreiice,  diiring 
which  period  the  alleged  conversation  took  place,  and  that  she  never 
made  a  certain  statement  to  such  witness,  lays  a  sufficient'  foundation 
for  the  introduction  of  the  testimony  of  the  impeaching  witness  Affirm- 
ing the  making  of  such  statement.  Hertz  v.  Minzesheimer,-  12  Misc. 
68,  33  N.  y.  Supp.  48. 

A  sufficient  foundatipn  for  a  qu£stlon  as  to  whether  a  witness  did  not  on 
a  certain  occasion  state  to  the  impeaching  witness  that  the  insui'ed^ 
books  were  wrong,  and  that  he  had  no  such  stock  as  he  claimed,;  and 
that  his  charges  were  erroneous,  is  laid  by  testimony  of  the  former 
witness  that  he  did'  not  remember  having  any  conversation  specially 
with  the  impeaching  witness  and  his  denial  of  stating  that  he  had 
told  insured  his  books  were  wrong,  and  that  he  had  no  such  stock 
as  he  claimed,  and  that  he  never  said  anything  to  the  impeaching 
witness  about  the  stock  being  overestimated  by  the  insured.  Calie^ 
donial  Ins.  Co.  v.  Traub,  83  Md.  524,  35  Atl.  13.  And  a  question 
whether  a  witness  did  not  make  .certain  statements  to  a  person  pamed 
at  or  before  the  time  of  the  last  trial  of  the  cause,  in  a  certain  city 
and  during  a  certain  month  and  year,  is  sufficient  to  advise  him  bf 
the  declarations  on  which  he  is  to  be  impeached  and  when,  to  whom, 
and  the  occasion  on  which  they  were  made.  Spohn  v.  Missouri  P. 
R.  Co.  122  Mo.  1,  26  S.  W.  663.  But  a  sufficient  foundation  is  not 
laid  if  the  witnesses  attention  is  not  called  to  the  place  at  al),  and 
to  the  time  only  as  some  time  in  a  designated  month  or  thereabouts, 
and  the  impeaching  que^ion  differs  materially  in  subject-matter  froip 
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that  asked  the  witnesses  sought  to  be  impeached.  Spohn  v.  Missouri 
P.  R.  Co.  116  Mo.  617,  22  S.  Wi  690.  So,  a  former  inconsist^t  decla- 
ration was  held  inadmissible  in  Wood  River  Bank  v.  Kedley,  29  Neb. 
590,  46  N.  W.  86,  where  the  witness's  attention  was  called  thereto 
as  having  be^n  made  in  July  of  a  co'tain  year,  and  th>e  offer  is  to 
prove  such  a  declaration  somo  time-  during  ithe  •animmer  of  that  year. 
And  where  the  witness's  examination  was  limit<td  to  a.  oonyersation 
with  the  impeaching  witness  during  a  certain  year,  testimony  which 
related  to  a  conversation  in  some  other  year  was  excluded  in  Jackson 
V.  Swope,  184  Ind.  Ill,  a3  N.  E.  909.  But  in  Kirshbaum  v.  Hanover 
F.  Ins.  Co.  16  Ind.  App.  606,  45  N.  E.  1113,  the  fixing  of  the  time  at 
"about  one  year  ago"  was  held  sufficient  where  the  exact  time  could 
not  be  fixed.  Calling  the  attention  of  a  witness  to  contradictory 
statements  as  made  shortly  after  a  previous  trial  is  not  sufficient  to 
lay  a  foundation  for  impeachment  by  proof  of  such  statements  as 
made  shortly  before  such  previous  trial.  Quincy  Horse  R.  &  Carrying 
Co.  V.  Gnuse,  137  111.  264,  27  N.  E.  190.    And  a  su^cient  foundation 

'  •  is  not-  laid  for  the  admission  of  impeaching  evidcoice  by  testimony  as 
to  a  conversation  with  the  witness  sought  to  be  impeached,  where  the 
latter's  attention  was  called  not  to  t^e ;  conversation  so  testified  to, 

r.,  but  to  a  subsequent  conversation  between  the  same  parties.  Green 
V.  Southern  P.  Co.  122  Cal.  563,  65  Pac.  577.  Asking  a  ^tness  if 
he  was  ever  arrested  for  fast  driving  in  a  certain  city  does  not  lay 
a  sufficient  foundation  for  his  impeachment  by  proof  that  he  pleaded 

,-     guiltj  to  a  violation  of  an  ordinance  against  fast  driving  ih  that  city, 
.  before, a  justice  of  the  peace  on  a  certain  'day  and  year.     Sieber  v. 
Amunson,  78  Wis.  679,  47  N.  W.  1126.  ^ 

2.  Inconsistent  statements  or  conduct  generally.  ' 
'  A' witness  may  be  impeached  by  proof  as  to  a  material  mat- 
ter/ of  subsequent*  or  prior  contradictory  statements^  which  he 
fienies  making,  or  of  which  he  testifies  he  haa  no  recollection  or 
dpes  not  remember;*  but  where  he  admits  having  made  such 
statements  further  evidence  is  inadmissible,  as  such'  admission  is 
sufficient  proof  thereof.*  Tacts  or  conditibus  contradictory  of 
the  witness's  testimony  are  not  always,  so.  admissibla*..  And 
usually  a  mere  former  opinion  expressed  by  a  witiiess  which  is 
inconsistent  with  the  facts  or  the  opinion  Which  the  facts  he 
testifies  to  tend  to  establish,  is  inadmissible  for  the  purpose  of 
impeachment;''  but  his  inconsistent  acts  or.  conduct  are  admis- 
sible for  that  purpose.*  The  impeaching  testimony  must  be 
limited  to  the  purpose  for  which  it  was  admitted.*        .    .    » 

I  Jordan  v.  McKinne^r,  144  Midts.  438,  11  Ni  B.  7j02>;  St.  Lows  Qas^igJ^t  Co 
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V.  American  F.  Ins.  Co.  33  Mo.  App.  348;  A.  C.  Conn  Co.  v.  Little 
Suamico  Lumber  Mfg.  Co.  74  Wis.  652,  43  N.  W.  660.  But  not  as  to 
an  immatecial  or  irrelevant  matter.  Mann  V.  State,  124  Qa.  760,  4 
LuR.A.(N.S.)  934,  58  S,  E.  324;  Louisville  &  N.  R.  Co.  v.  Webb,  99 
Ky.  332;  a5  S.  W.  1117;  Towle  v.  Sherer,  70  Minn.  312,  78  N.  W.  180; 
Carder  v.  Primm,  60  Mo*  App.  423;  Em  v.  Bubinstein,  72  Mo.  App. 
337;  Curran  v.  Pereival,  21  Neb.  434,  32  N.  W;  213;  Furlow  v.  United 
Oil  Mills,  104  Ark.  489v  149  S.  W.  69,  45  KR.A.(N.S.)  372;  Kirk  r. 
Seattle  Electric  Co.  58  Wa^.  283,  106  Pac.  604,  31  L.RA.(N.S.)  991. 
See  also  infra  as  to  collateral  matter  brought  out  on  cross-examina- 
tion. ^ 

« Where  a  witness  admits  that  he  testified  to  matters  of  which  he  knew 
nothing  the  opposite  party  may,  after  recalling  him  and  asking  him 
as  to  such  admissions,  impeach  him  by  proof  thereof,  although  it  was 
after  he  was  discharged:  Thompson  v.  Tsh,  99  Mo.  160,  12  S.  W.  510. 
But  not  until  a  proper  foundation  is  laid  therefor  by  interrogating 
him  in  regard  to  the  statement.  McCuUoch  v.  Dobson,  133  N.  Y.  114, 
30  N.  E.  641.  See  also  Haas  r.  Brown,  21  Misc.  434,  47  N.  Y.  Supp. 
606  (hostility).  But  that  a  party  cannot  directly  dificredit  his  own 
witness  by  proof  of  a  subsequent  contradictory  {statement  out  of  court, 
«ee  Wheeler  v.  Thomas,  67  Conn.  577,  35  Atl.  499.  As  to  impeach- 
ment of  one's  own  witness  by  proof  of  contradictory  statements,  see 
infra,  subdivision  F,  note  7. 

>  See  the  statutory  provisions  in  various  states.     Leahey  v.  Cass  Ave.  & 
F.  G.  R.  Co.  97  Mo.  165,  10  S.  W.  58;  First  Nat.  Bank  v.  Atlair 
Rubber  Co.  77  Oa.  781 ;  Milligan  v.  Butcher,  ^3  Neb.  683,  37  N.  \\ 
696;  Spohn  v.  Missouri  P.  R.  Co.  101  Mo.  417,  14  S.  W.  S80;  McAfee 
V.  Montgomery,  21  Ind.  App.  196,  51  N.  E.  957;  T>ouisville  &  N.  H.  ( 
V.  Lawson,  88  Ky.  496,  11  S.  W.  511;  Western  U.  Teleg.  Co.  v.  Iv  .i 
nett,  1  Tex.  Civ.  App.  558,  21  S.  W.  699;  Milford  v.  Veazie,  —  Me.  — , 
6  New  Eng.  Rep.  646,  14  Atl.  730;  Jones  v.  New  York  L.  Ins.  Co.  168 
Mass.  245,  47  N.  E.  92;  Re  Hardy,  59  Mich.  352,  26  N.  W.  539;  Strati 
ton  V.  Dole,  45  Neb.  472,  63  N.  W.  875;  SpagUe  v.  Bristol,  63  N.  H. 
430;  Palmeri  v.  Manhattan  Elev.  R.  Co.  60.  Hun,  679,  14  N.  Y.  Supp. 
468;  Effray  v.  Masson,  28  Abb.  N.  C.  207,  18  N.  Y.  Supp.  353;  Barrett 
V.  Smith,  47  N.  Y.  S.  R.  936,  19  N.  Y.  Supp.  1020;  Post  Pub.  Co.  v. 
Hallam,  8  C.  C.  A.  201,  16  U.  S.  App.  613,  59  Fed.  630;  Woodward  v. 
Blue,  103  N.  C.  109,  9  S.  E.  492;  Joseph!  v.  Furnish,  27  Or.  260,  41 
Pac.  424;  Phillips  v.  Kesterson,  154  111.  572,  39  N.  E.  699;  Farmers' 
Bank  v.  Saling,  33   Or.   394,  54   Pac.   190;    Edwards  v.   Osman,   84 
Tex.  656,  19  S.'  W.  868;  McQuiggan  v.  Ladd,  79  Vt.  90,  14  L.R.A 
(N.S.)   689,  64  Atl.  503.;  Bonner  v.  Mayfield,  82  Tex.  234,- 18  S.  W. 
305;  Tunell  v."  Larson,  37  Minn.  258.  34  N.  W.  29;  Hertz  v.  Minzes- 
heimer,  12  Misc.  58,  33  N.  Y.  Supp.  48,  aifirming  10  Misc.  779,  30  M. 
Y.  Supp.  805;  Bruner  v.  Nisbett,  31  111.  App.  517;  Handy  v.  Canning, 
166  Mass.  107,  44  N.  E.  118  (against  title) ;  Towle  v.  Sherer,  70  Minn. 
312,  73  N.  W.  180   (admission) ;  Swift  v.  Withers,  63  Minn.  17,  65 
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N.  W.  85  (ownership)  ;  Immaculate  Concfeptioh  Church  v.  Shaffer, 
88  Hun,  335,  34  N.  Y.  8upp.  724  (declaration  as  to  easement)  ;  Wil- 
son V.  Wilson^  137  Pa.  269,  20  Atl.  644  (declamtion)  ;  Heintz  v. 
Caldwell,  16  Ohio  C.  C.  630,  9  Ohio  C.  D.  412   (declai'ations,  affirm- 

.'  ance  of  facts)  ;  Dudley  v,  Satterlee,  8  Misc.  538,  28  N*  Y.  Supp.  741 
(whether  of  fact  or  opinions)  ;  Donahoo  v.  Scott^  —*■  Tex.  Civ.  App. 
— ,  30  S.  W.  385  (duress)  ;  Re  Snelling,  136  N.  Y.  516,  32  N.  E.  1006 
(pay  offered  for  testiihony)  ;  Doherty  v.  Lord,  8  Misc.  227,  28  N.  Y. 
Supp.  720  (dauae  of  accident) ;  Hess  v.  Redding,  2  Ind.  App.  199,  28 
K.  E.  234   (pay  offered  for  testimony)  ;  Bray  v.  Latham,  81  Ga.  640, 

/      8  S.  E.  64;  Baltimore  City  Pass.  R.  Co.  v.  Knee,  83  Md.  77,  34  Atl. 
252   (witness  denying  stateouent  of  no  knowledge  of  "particulars"  of 
the  accideftt,  impeachable  by  proof  of  statements  of  knowledge  of  "de- 
tails");  Ludtke  V.  Hertzog,  18  C.  C.  A.  '487,  30  U.  S.  App.  637,  72 
.  Fed.  142;  Tolman  v.  Smith,  43  111,  App.  562.    But  evidence  of  contra- 
dictory statements  for  the  purpose  of  impeachment  is  properly  ex- 
cluded where  the  impeaching  witness  is  unable  tq  r^inember  which  of 
two  witnesses  made  such  statement.     Southern  R.  Co.  v,  Williams, 
113  Ala.  620,  2%  So.  328.     And  a  witness  whose  credibility  has  been 
attacked  by  the-  introduction  in  evidence  of  the  record  of  her  convic- 
tion of  a  crime  a^dwho  has  given  no  testimony  in  explanation  there* 
of,  cannot  be  cross-examined  in  iregard  to  that  crime  and  then  im- 
peached by  showing  that  she  had  made  statements  contradictory  to 
those  made  on  such  cross-examination.    Cole  v.  Lake  Shore  &  M.  S.  R. 
Co.  95  Mich.  77,  54  N.  W.  638. .  Evidence  of  contradictory  statements 
is  admissible  for  impeachment,  although  not  admissible  as  evidence  of 
the  truth  of  such  statements,    Rechow  v.  American  Cent.  Ins.  Co.  65 
Mo.  App.  52;  Smith  v.  Thomas,  121  Cal.  533,  54  Pac.  71;  Union  Coal 
Co.  V.  Edman,  16  Colo.  438,  27  Pac  1060.     That  declarations  of  an 
agent  are  admissible  for  the  purpose  of  impeaching  him  as  a  witness, 
although  inadmissible  to  affect  his  principal,  see  Morris  v.  Guffey,  188 
Pa.  534,  41  Atl.  731;  Sowles  v.  Carr,  70  Vt.  630,  41  Atl.  581.     And 
see  also  AUin  v.  Whittemore,  171  Mass.  259,  50  N.  E.  618;   Thorn- 
^ton  V.  Savage,  120  Ala.  449,  25  So.  27.     And  a  witness  testifying  as 
to  testator's  sanity  may  be  impeached  by  proof  of  inconsistent  state- 
ments.    Staser  v.  Hogan,  120  Ind,  20.7,  21  N,  E.  911,  22  N.  E.  990; 
Re  O'Connor,  118  Cal.  69,  50  Pac.  4. .  And  a  physician  whose  testi- 
.    mony  tends  to  show  that  in  his  opinion  deceased  was  competent  to 
make  a  will  and  denies  having  stated  otherwise  may  be  contradicted 
by  showing  that  he  has  stated  that  deceased  was,  in  his  opinion,  not 
competent  to  jnake  a  will.     Re  McCarthy,  48  N.  Y.  S.  R.  315,  20  N. 
Y.  Supp.  581,     But  the  declaration  of  a  witness  that  he  had  never 
seen  testatrix  since  her  husband  died,  when  she  waa  fit  to  make  a 
will,  is  not  admissible  to  cogntradict  his  testimony  that  during  that 
time  she  had  been  at  his  house  for  several  months,  and  that  he  saw 
no  change  in  her  intelligence,  also  relating  t^e  conversations  indicat- 
ing that  she  was  of  sound  mind^  as  such  testimony  docs  not  show  that 
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he  ever  thought  she  was  fit  to  make  a  will.    Williams  v.  Spencer,  150 
Mass.  346,  5  L.R.A.  790,  23  N.  B.  105. 

A  witness  for  defendant  in  an  action  for  personal  injuries  may  be  im- 
peached by  proof  of  contradictory  statements  relative  to  the  accident. 
Delaware,  L.  &  W.  R.  Co,  v.  Converse,  139  U.  S.  469,  35  L.  ed.  213,  11 
Sup.  GL  Rep.  569;  Jamison  v.  Illinois  C.  R.  Co.  63  Miss.  33;  Damp- 
man  V.  Pennsylvania  R.  Co.  166  Pa.  520,  31  Atl.  244;  Central  R.  Co. 
V.  Allmon,  147  111.  471,  35  N.  E.  725;  John  H,  Radel  Co.  v.  Borches, 
147  Ky.  506,  145  S.  W.  155,  39  L.R.A.(N.S.)  227;  McClellan  v.  Ft. 
Wayne  &  B.  I.  R.  Co.  105  Mich.  101,  62  N.  W.  1025 ;  Lepard  v.  Mich- 
igan C.  R.  Co.  166  Mich.  373,  130  N.  W.  668,  40  L.R.A.(N.S.)  1105; 
Missouri,  K.  &  T.  R.  Co.  v.  Sanders,  12  Tex.  Civ.  App.  5,  33  S.  W. 
245;  Missouri,  K.  &  T.  R.  Co.  v.  Milan,  20  Tex.  Civ.  App.  688,  50  S. 
W.  417;  Larkin  v.  Saltair  Beach  Co.  30  Utah,  86,  83  Pac.  686,  3 
L.R.A.(N.S.)  982,  116  Am.  St!  Rep.  818,  8  Ann.  Cas.  977;  keddles  v. 
Chicago  &  N.  W.  R.  Co.  77  Wis.  228,  46  N.  W.  115. 

Testimony  by  persons  on,  a  steamer  of  contradictory  statements  and  ad- 
missions made  by  some  of  the  crew  of  a  schooner,  who  had  been  taken 
on  board  the  steamer  after  a  collision,  will  not  be  sufficient  to  im- 
peach the  latter,  unless  the  proof  is  of  a  clear  and  unmistakable  char- 
acter.   The  Nessmore,  4X  Fed.  437.  .    . 

A  physician  testifying  for  plaintiff  in  an  action  for  perstmal  injuries  may 
be  impeached  by  evidence  of  itieonsi«tent  statements  as  to  the  injury. 
McMahon  v.  ^lem,  26  App.  Div.  1,  49  N.  Y.  Supp.  310;  Liddle  v.  Old 
Lovell  Nat.  Bank,  158  Mass.  15,  32  N.  K.  954.  And  a  witness  in  a 
suit  for  personal  injuries,  who  first  found  plaintiff  after  the  accident 
and  described  the  time  and  place  of  binding  her,  may  be  contradicted 
by  showing  that  a  few  days  later  he  made  inconsistent  ertaiements  to 
another  witness  when  they  were  at  the  place  of  the  accident.  Judd 
V.  Claremont,  66  N.  H.  418,  23  Atl.  427. 

Plaintiff  is  entitled  to  «how  by  an  account  of  the  injnry  for  whick  suit  is 
brought,  prepared  by  an  employee  of  defendant  and  in  (defendant's 
possession  at  and  before  the  trial,  that  one  of  defendant's  witnesses 
had  made  a  statement  upon  another  occasion  inconsistent  with  his 
testimony  upon  the  trial.  Freel  v.  Market  Street  Cable  R.  Co.  97  Cal. 
40,  31  Pac.  730. 

4Pringle  v.  Miller,  111  Mich.  663,  70  K  W.  345;  Kelly  v.  Cohoes  Knitting 
Co.  8  App.  Div.  156,  40  N  Y.  Supp.  477;  Heddles  v.  Chicago  &  N.  W. 
R.  Co.  77  Wis.  228,  46  N.  W.  115;  Allen  v.  Conn,  —  Tex.  Civ.  App.  — , 
37  S.  W.  192;  Gregg  Twp.  v.  Jamison,  55  Pa.  468.  And  a  witness 
who  testifies  that  he  did  not  make  a  given  statement  may  be  im- 
peached by  showing  that  he  has  made  such  statement,  although  he  first 
testifies  that  he  has  no  recollection  of  making  such  statement.  Moel- 
ler  V.  Karhoff,  98  Iowa,  726,  68  N.  W.  446.  And  also  that  where  the 
statenaent  is  not  distinctly  admitted,  proof  may  be  given,  see  Florida 
.  ftnd  Kew'Mexieo  statutes.  And  that  where  a  witness  <m  cross-exam- 
Abbott,  Civ.  Jur.  T.— 18. 
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ination  as  to  inebnsislcnt  statements  says  be  does  not  recollect  hav- 
ing made  the  statements,  he  may  be  impea^'hed  by  proof  thereof  the 
same  as  if  he  denied  the  statements,  see  Indiana  statutes. 

5  Swift  &  Co.  V.  Madden,  166  111.  41,  45  N.  E.  »79  (signed  statemeiit) ;  At- 

chison, T:  a  S.  F.  R.  Co.  v.  Feehan,  149  111.  202,  3^6  N.  E.  1036,  affirm- 
ing 47  111.  App.  66  (former  testimony);  Winter  v.  Judkins,  106  Ala. 
259,  17  So.  627    (mortgage). 

6  Vierlin^  v.  Iroquois  Furnace  Co.  p8  111.  App,  643,  affirmed  in  170  111. 

189,  48  N.  E.  1069  (witness  cannot  be  impeached  as  to  testimony  that 
he  told  .an  agent  that  iron  sold  by  plaintiff  was  giving  universal  satis- 
faction elsewhere,  by  showing  that  the  iron  did  not  give  such  satis- 
faction);  Chicago  City  R.  Co.  V.  Allen,  169  111.  287,  48  N.  E.  414 
(witness  accounting  for  his  presence  at  a  particular  point  by  state- 
ment that  he  had  gone  there  to  vote  at  primary  cannot  be  contradicted 
by  showing  tjiat  his  residence  was  not  in  the  same  polling  precinct  as 
•  the  point  in  question,  where  he  does  not  testify  that  he  lived  in  the 
precinct  in  which  primary  held) ;  Patterson  v.  Wilson,  101  N.  C.  694, 
8  S.  E.  341  (witness  testifying  to  declaration  as  to  boundary  by  tes- 
tator when  they  were  together  at  the  point  in  question  when  a  fenc* 
was  burned  cannot  be  impeached  by  proof  that  on  the  night  of  that 
day  testator  asked  how  much  fence  was  burned).  See  also  Moore 
V.  Powers  Bros.  16  Tex.  Civ.  App.  436,  41  S.<  W.  707.  But  see  Han- 
cock V.  Kelly,  81  Ala.  368,  2  So.  281  (fact  of  execution  of  conveyance, 
where  witness  denies  signing  a  conveyance)  ;  East  Tennessee,  V.  &  G. 
R.  Co.  V.  Daniel,  91  Ga.  768,  18  S.  E.  22  (proof  that  witness  made  no 
'  purchase  at  a  designated  store,  which  he  gives  a's  the  reason  for  his 
presence  at  the  place  of  the  accident) ;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Kiz- 
eiah,  4  Tex.  Civ.  App.  356,  22  S.  W.  110,  26  S.  W.  242  (witness  for 
'  railroad  company  sued  for  injuries  due  to  j^ilure  to  furnish  coipy  o) 
rules  and  regulations,  who  testifies  that  injured  employee  neveir  de- 
manided.copy  thereof,  may  be  impeached  by  testimony  of  another  wit- 
nets,  ahowing  that  he  had  demanded  a  copy) ;  and  in  Townsend  v. 
Felthousen,  166  N.  Y.  618,  51  N.  E.  279,  it  is  held  that  defendant  in 
.  an  action  for  damages  for  fraudulent  representations  inducing  a  pur- 
chase of  corporate  stock,  who  went  in,to  the  .subject  of  t^c  organiza- 
tion of  the  corporation,  and  testifies  on  cross-examination, that  he  in- 
formed the  subscribers  at  what  figure  the  patent  account  was  taken 
over  as  a  part  of  the  assets  of  the  corporation^  m^  be  impeached  by 
testimony  of  the  stockholder  on  that  subject. 

Similar  facts:  Defendant  in  an  action  for  eggs  sold  cannot  be  impeached 
by  evidence  that  his  claims  for  deductions  for  unsalable  eggs  bought  of 
other  people  were  very  heavy.  Dav^  v.  Lohrn^nn,  1  Mific.  317,  20  N. 
Y.  Supp.  675.  And  in  an  action  against  a  railroad  company  for  per- 
sonal injuries,  evidence  merely  that  the  plaintiff  has  made  claims 
against  other  railroad  companies  is  inadmigfidble  to  affect  his  cred- 
ibility, without  proof  that  such  claims  were.  dishoBSSt.     Hanaee  v. 
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Brooklyn  Elev.  R.  Co.  66  Hun,  384,  21  N.  Y.  Supp.  230.  And  so  also 
proof  that  plaintiflf  is  an  hslbitual  litigant  is  not  competent  to  im- 
peach her  as  a  witness.  Palmeri  v.  Manhattan  R.  Co.  60  Hun,  570,  14 
N.  Y.  Supp.  468.  But  evidence  of  siinilar  representations  to  others 
at  about  the  same  time  is  admissible  in  an  action  to  recover  property 
purchased,  by  defendant's  assignor  by  means  of  false  and  fraudulent 
representations  as  to  solvency,  for  the  purpose  of  impeaching  such 
assignor  who  on  cross-examination  denies  that  he  made  such  similar 
representations.     Ankersmit  v.  Tuch,  114  N.  Y.  51,  20  N.  E.  810". 

•  Sweeney  v,  Kansas  City  Cable  R.  Co.  150  Mo.  385,  51  S.  W.  682 ;  Mc- 
Fadin  v.  Catron,  120  Mo.  252,  25  S.  W.  506;  Royal  v.  Chandler,  81 
Me..  118,  16.  Atl.  410;  Rucker  v.  Beaty,  3  Ind.  70;  Holmes  v.  Ander- 
son, 18  Barb.  420 ;  Lane  v.  Bryant,  9  Gray,  245,  59  Am.  Dec.  282 ; 
City  Bank  V.  Young,  43  N.  H.  457;  Sloan  v.  Edwards,  61  Md.  89. 
A  witness  who  does  not  express  an  opinion  as  to  the  sanity  of  a  per- 
son, but  merely  testifies  to  facts  which  are  offered  in  evidence  to  show 
.  insanity,  cannot  be  impeached  by  proof  that  during  the  time  of  the 
alleged  incapacity  he  offered  to  submit  a  dispute  with  another  to  tlie 
person  claimed  to  have  been  of  unsound  mind.  Hubbell  v.  Bissell,  2 
Allen,  196   (tending  to  show  his  opinion  of  his  sanity).  , 

But  see  Cochran  v.  Amsden,  104  Ind.  282,  3  N.  E.  934  (opinion  out  of 
court  different  from  that  expressed  on  the  witness  stand)  ;  Re  Mc- 
Carthy, 65  Hun,  624,  20  N.  Y.  Supp.  581  (opinion  of  physician  as  to 
competency  of  testator  may  be  contradicted  by  showing  that  he  has 
previously  stated  that  deceased  was,  in  his  opinion,  not  competent  tP 
make  a  will);  Sanderson  v.  Nashua,  44  N.  H.  492  (physician's  opin- 
.  ion  as  to  health  of  plaintiff  may  be  contradicted  by  proof  of  prior 
inconsistent  opinion). 

And  in  Dudley  v.  Satterlee,.  8  Misc.  538,  28  N.  Y.  Supp.  741,  it  is  said  that 
a  party  has  the  right,  for  the  purpose  of  discrediting  a  witness,  to 
prove  statements  made  by  him  contradicting  his  testimony,  after 
ih6  reqifisite  Examination  of  a  witness  in  regard  to  such  fltateftients, 
Whether  they  are  statements  of  fact  cft  expresBions  of  opinion.  Water- 
man v.  Chifcago,  A.  &  W.  R.  Co.  82  Wis:  613,  6^  N.  W.  247,  1136 
(present  t>pinion  of  physician  and  opinion  on  former  trial).  So,  a 
witness  who  has  testified  as  to  the  Conduct,  business  habits,  and  con- 
'  Versa tion  of  testator  and  has  stated  that  in  his  opinion  the  testator 
was  a  person  of  sound  mind,  may  be  impeached  by  proof  of  the  prior 
opinion  expressed  by  him  that  sueh  testator  was  crazy.  Staaer  v. 
Hogan,  120  Ind.  207,  21  N.  E.  911,  22  N.  £.  990,  And  it  is  proper  to 
show  on  the  cross-examination  of  a  witness  who  testifies  as  to  the 
yalue.ot, property 4  that  ^e  had  at  some  prior  time  entertained  a  dif* 
ier^At  opinion  a^  to  the  .value  thereof.  San  Diego  Land  &  Town  Co. 
T.  Neale,  6ft  Cat  60,  11  L.R.A.  604,  25  Pac.  977. 

•  Daniels*  v.  Weeks,  90  Mioh.  190,  61  N.  W.  273;  Williams  v.  Eikenberry, 
•    25-?seb.  -721,  41  N.  W.  770;  Young  v.  Johnson,  123  N.  Y.  226>  26  N. 
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E.  363;  Allin  v.  Whittemore,  171  Mass.  259,  50  N,  E.  618;  Fitzgerald 
v.  Williams,  148  Mass.  462,  20  N.  E.  100;  Miller  v.  Baker,  160  Pa. 
172,  28  Atl.  648;  Whitney  v.  Butts,  91  Ga.  124,  16  S.  E.  649.  And 
.  a.  witness  who  has  testified  for  plaintiff  in  an  action  for  personal 
injuries  caused  by  a  gully  in  a  street,  that  he  saw  it  before  and  after 
the  accident,  may  be  discredited  by  evidence  that  he  had  been  em- 
ployed by  defendant  town  to  repair  any  defects  he  might  see  in  the 
street.  Spalding  v.  Merrimack,  67  N.  H.  382,  36  Atl.  2^3.  So,  the 
husband  of  one  suing  for  personal  injuries  caused  by  her  horse  stum- 
bling on  a  loose  stone  in  a  highway,  who  testifies  he  found  a  good 
many  loose  stones  in  the  highway  where  the  accident  occurred,  may  be 
contradicted  by  the  testimony  of  another  witness  that  she  was  at  the 
place  of  the  accident  with  him  soon  after  it  occurred,  and  that  he 
made  no  reply  to  her  remark  that  there  were  no  stones  in  the  road. 
Judd  V.  Claremon,  66  N.  H.  418,  24  Atl.  427.  But  a  father  who  brings 
an  action  as  the  next  friend  of  his  son  for  assault  and  battery  upon 
the  latter  cannot,  upon  his  examination  as  a  witness  for  plaintiff,  be 
impeached  by  evidence  that  before  the  trial  he  offered  to  settle  if  the 
defendant  would  pay  the  doctor's  bill  without  further  ceremony.  Neal 
V.  Thornton,  67  Vt.  221,  31  Atl.  296. 

sVrexas  Loan  &  T.  Co.  v.  Angel,  39  Tex.  Civ.  App.  166,  86  S.  W.  1056. 

3.  Written  st^,tei]^e]its. 

'  a.  In  general,-— h,  statement  signed  by  a  witness  is  admissible 
to  contradict'  his  testimony/  and,  if  admitted  by  the  witness  to 
have  beeii  made  by  him;  a  written  statement  is  admissible  even 
though  not  signed  or  sworn  to.^  So  letters  contradictory  of  the 
testimony. of  the  writer  are  admissible.^  And  tax  returijs^may 
be  admitted  to  contradict  the  officer  making  them.* 

IBauiper  V.  French,  8  N.  J).  319,  79  N.  W.  340;  Cooke  y.  Kansas  City, 
Ft  S.  &  M.  K.  Co..  57  Mo.  App.  471;  Hughes  v.  Delawfl-re  &  H.  Canal 
Co.  176  Pa.  254,  36  Atl.  190  (although  the  body  thereof  was  written 

,  by  another  person) ;  Sullivan  v.  Jefferson  Ave.  R.  Co.  J33  Mo.  1,  32 
.L*.R,A.  167,  34  S.  W.  666  (not  inadmissible  when  accuracy  denied, 
becau3^,  procured  by  agent,  of,  party  offering  ^t  withjout  notice  to  the 
other  party ) ;  Kaufman  v.  Schoeffel,  46  Hun,  574. 

8  Cross  V.  McKinley,  81  Tex.  332,  16  S.  W.  1023.  See  also.Schnitsser  v.  Gor- 
don, 28  App.  Div.  343,  51  N.  Y.  Supp.  152.  (note)  ;  Whitney  v.  Butta, 
91  Ga.  124,  16  S.  E.  649   (judgment). 

In'  Dawson  v.  Pittsburgh,  169  Pa.  317,  28  Atl.  171,  a  report  of  viewers  as 

to  damages  to  abutting  property  by  the  change  of  grade  of  the  street 

was  held  admissible  to  contradict  one  of  such  viewers  whose  teati- 

'  mon^  as  a  witness  differed  from  the  estimate  giyen^  in  such  report.' 

'•    And  in  MunkwitJ;  v.  Chicago,  M.  k  St.  P..  R.  Co.  «4  Wis.  403,  2«  N.  W. 
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438,  it  Is  held  that  a  witness  may  on  ctoss-examinatibn  be  asked  as 
to  the  amount  of  an  award  made  by  commissioners,  of  whom  he'  was 
one,  for  the  purpose  of  affecting  the  weight  oi  his  testimony,  where 
he  has  given  an  opinion  adverse  to  such  award.  "     ' 

Bu'fc  the  record  of  a  board  of  selectmen  showing  their  deliberations  in 
agreeing  on  the  question  of  the  amount  of  damages  to  land  by  the  lay- 
ing out  of  a  street  is  held  inadmissible  in  Phillips  v.  Marblehead,  148 
Mass.  326,  19  N.  E.  547,  for  the  purpose  of  contradicting  a  witness 
who  testifies  as  to  such  damage  and  who  was  a  member  of  such  board, 
as  in  such  bodies  there  must  ordinarily  be  compromises  pf  individual 
opinion  in  coming  to  an  agreement. 

«  Western  Mfrs.'  Mut.  Ins.  Co.  v.  Boughtpn,  136  111.  317,  26  N.  E.  501, 
affirming  37  111.  App.  183;  Dick  v.  Marble,  355  UK  137,  39  N.  E. 
602;  Anthony  v.  Jones,  39  Kan,.  529,  18  Pac.  510  j  Sharp  v.  Hall,  86 
Ala.  110,  5  So.  497;  Barrett  v.  Dodge,  16  R.  I.  740,  19  Atl.  630; 
Foster  v.  Worthing,  140  Mass.  607,  16  N.  E.  572  (where  the  tendency 
thereof  as  a  whole  is  to  contradict  his  testimony*  although  there  may 
be  no  contradiction  in  express  terms);  Aldridj^e  v.  ^tna  L.  Ins.  Co. 
204  N.  Y.  83,  97  N.  E.  399,  38  L.R.A.(N.S.)  343.  But  a  letter  con- 
taining nothing  in  conflict  with  his  testimony  or  deposition  is  inad- 
missible. Phoenix  Ins.  Co.  v.  Gray,  107  Ga.  110,  32  S.  E.  948;.  Cronk- 
rite  V.  Trexler,  187  Pa!  100,  41  Atl.  22.  ' 

4Newburyport  Water  Co.  v.  Newburyport,  168  Mass.  541,  47  N.  E.  533. 
But  it  is  held  in  German  Mut.  Ins.  Co*  v.  Niewedde,  11  Aid.  App. 
624,  39  N.  E.  534,  that  a  ta:?:  list  duly  signed,  and'^swiopn  to  is  inad- 
missible to  contradict  the  testimony  of  the  owner  of  the  property 
as  to  its  value,  in  an  action  upon  an  insurance  poliey. 

6.  Depositions  or  a.j^ciai;i/5,— DepositLons  or  afRdarits  of  wit- 
nesses are  admissible  to  impeach  them  by  inconsistent  statements 
therein.* 

1  N6W  York,  T.  &,  N.  B.  Co.  v.  Kellam^  83  Va.  851,  3  S.  B.  703'  (depoMtion)  i; 
Southern  Kansas  R.  Co.  v.  Painter,  53  Kan.  414,  36  Pale.  l&V  {depo- 
sition, although  not  filed  with  the  claim  and  not  admissible  as  a 
deposition,  may  be  read  in  evidence  to  contradict)  ;  Zebley  v.  Storey, 
117  Pa.  478,  12  Atl.  569  (deposition)  ;  Fein  v.  Covenant  kut.  Ben. 
Abso.  60  111.  App.  274  (affidavit)  ;  And  that  the  adAissionof  the  entire 
affidavit  for  the  purpose  of  sbdwing  inconsistent  statements  ol  the 
witness  is  not  objectionable  if-  expressly  limited  to  th^t  purp/ose,  ^ee 
Hine  v.  Ci^hing,  53  Hun,  519,.  6  N.  Y,  Supp.  850.  But  where  three 
trials  of  the  same  case  have  been  had,  in  each  of  which  the  same 
deposition  of  the  same  witness  has  been  given  in  evidence,  in  the  tak- 
ing of  which  he  was  cross-examined,  and  on  those  trials  no  reference 
was  made  to  a  former  deposition  of  his  in  another  i^uit,  and  no  At- 
tempt made  to  call  his  attention  to  it,  and  by  his  death  stibseqitently 
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he  is  placed  beyond  the  power  of  explanation,  then  on  the  fourth  trial 
of  the  case  contradictory  declarations  of  his  in  such  former  deposition 
cannot  be  used  to  impeach  his  testimony.  Ayers  v.  Watson,  132  U.  S. 
394,  33  L.  ed.  378,  10  Sup.  Ct.  Rep.  116.  And  where  one  introducing 
interrogatories  omits  certain  answers  which  are  inadmissible  in  his  be- 
half because  they  purport  to  state  the  contents  of  a  written  instru- 
ment which  is  in  evidence,  the  other  party  cannot  introduce  such  an- 
swers merely  to  discredit  the  witness  by  showing  that  these  answers 
are  contrary  to  the  facts  proved  by  the  writing  itself.  Maynard  v. 
Cleveland,  76  Ga.  52.  And  an  affidavit  made  by  an  agent  of  defendant 
railroad  company,  alleging  that  he  did  not  know  the  origin  of  the 
fire  by  which  plaintiff's  cotton  sued  for  was  destroyed,  but  that  he 
supposed  it  was  set  on  fire  by  a  passing  engine  of  defendant,  is  in- 
admissible to  impeach  him  as  a  witness,  where  he  testifies  on  the  trial 
that  he  did  not  know  the  origin  of  the  fire.  Houston  &  T.  C.  R.  Co 
v.  Bath,  17  Tex.  Civ.  App.  697,  44  S.  W.  595. 

And  a  pauper  afiidavit  to  appeal  a  case,  and  a  bond  of  security  given  thir- 
ty days  later  to  dissolve  a  garnishment  in  the  same  case,  are  not 
admissible  as  afi'ecting  the  credibility  of  appellant  as  a  witness  in 
his  own  behalf,  as  such  evidence  is  not  proof  of  contradictory  state* 
menta  previously  made  by  him  as  to  matters  relevant  to  his  testimony 

and  to  the  case.    Harrison  v..  Langston,  100  Ga.  394,  28  S.  E.  162. 

I  1,1, 

c.  Pleadings. — And  a  witness  may  be  contradicted  .by  his 
pleadings,  whether  in  the  same  or  another  proceedinjg.* 

1  Barrett  v.  Featherstone,  89  Tex.  567,  36  S.  W.  245  (original  answer,  al 
though  superseded  by  amended  answer) ;  Re  O'Connor,  118  Cal 
60,  50  Pac.  4  (original  answer,  although  superseded  hj  amended' an 
Bwer) ;  Smith  v.  Traders  Nat  Bank,  74  Tex.  457,  12  S,  W.  113  («^n 
swer  in  another  proceeding)  ;  Floyd  v.  Thomas,  108  N.  C.  93,  12  S.  E 
740   (answer  in  another  action). 

For  note  on  admissibility  ,ol  plendisgs  for  purpose  of  impeachment,  see/14 
A.L.R.  loa. 

d.  Former  testimony, — ^Former  testimony  of  a  witness  is  ad- 
missible to  impeach  him  as  to  contradictory,  statem^nts.^  But 
it  is  generally  held  that  whea . testimoiny  of  a  wita;^ea3^s. given 
an  a  preliminary  examination  is  put  in  evidence  at  the  trial,  in 
his  absence,  the  opposite  party  may  not  impeach  it  by  ptbof  of 
contradictory  statements  made  on  other  occasions.* 

I  Kerr  v.  Hodge,  39  111.  App.  546;  Consolidated  Ice  Mach.  (jp.  v.  Keifer, 
134  III.  481,  10  L.R.A.  696^  25  N.  E,  799  j  Tobin  v.  Jones,  143  Mass, 
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448,  9  N.  E.  804 ;  Georgia  R.  &  Bkg.  Co,  v,.  .Lybreo4,  99  Ga.  421,  37 
S.  E.  794  (admission  in  testimony  of  falsity  of  affidavit  made).  And 
proof  of  the  claim  and  evidence  introduced  by  plaintifj  on  a  former 
trial,  contradictory  of  her  present  testimony,  is  admissible  to  dis- 
credit her.  Bridgman  v:  06rey,  62  Vt.  1,  20  Atl.  273. '  But  it  is  not 
admissible  for  that  purpose  unless  it  telatesto  some  matter  material 
to  tlic  issue  on  trial.  Steinhardt  v.  Bell,  80  Ala.  208.  And  evidence 
ifi  inadmissible  to  discjredii  a  ^^tn^ss^  that  dn  a  foifmer  trial,  after 
he  had  testified  to  being  present  on  a  s|»eciiied  occasion,  other  witnesses 
testified  that  he  was  not  present.  Gurren  v.  Ampersee,  96  Mich.  553, 
56  N.  W.  87.  How  proved :  By  member  of  coroner's  jury  as  to  testi- 
mony thereat.  Maxwell  v.  Wilmington  City  R.  Co.?  1  Marv*  (Del.) 
199,  40  Atl.  945.  By  stenographer  who  took  the  testimony:  Pennsyl- 
vania Co.  V.  Trainer,  12  Ohio  C.  C.  66,  5  Ohio  C.  D.  5X9  {althou^ 
at  the  time  he  testi.6e8  he  has  no  independent  recollection  thereof,  but 
remembers-  and  testifies  that  8 1  the  time  ixis  notes  were  correctly  taken 
and  contained  all  the  witness's  evidex\€e) ;  Klepsch  v,  Donald,  8  Wash. 
162,  35  Pac.  621  (although  he  has  no  recollection  thereof  independent 
of  his  notes  which  he  testifies  he  took  at  the  time).  Anglo-American 
Pkg.  &  Provisio.n  Co,  v.  Baier,  31  111.  App.  653.  But  not  by  the  min- 
utes, of  the  testimony^  Cohn  v.  Heirabauch,  86  Wis,  176,  56  N.  W. 
638.  Nor  by  the  transcript  of  the  reporter'^  notes.  Stayner  v.  Joyce, 
120  Ind.  99,  22  N.  E.  8P;  Bedford  v.  Spokane  Street  E.  Co.  15  Wash. 
419,  46  Pac.  650  (certified  eopy  of  transcript)  ;  but,  contra,  see  Hib- 
bard  v.  Zenor,  82  Iowa,  .505,  49  N«  W.  63,  under  statute  providii?g  that 

-  a  djuly  certi^ed  tr^anscript  of  shorthand  notes  of  evidence  in  a  case 
shall  be  adpiissible  in  ^any  case  in  whijch  material  and  competent  to 
the  issue,  with,  the  same  force  and  .efi'ect  as  depositipns.  But  a  wit- 
ness cannot  be  in^peached  by  his  tes.t^imony  as  showu  by  the. state- 
.ments  of  facts,  on  the  foi^mer  appeal  and  the  charge  of  the  court  on  a 
former  trial.  McCamant^.v.,  Jlobeartsi  .80  Tex.  316,  15  S.  W.  580,  1054. 
Nor  by  a  bill  of  exceptions  containing  his  testimony  at  a  former  trial. 

.  Pennsylvania  Go.  v.  Marion,  123  Ind.  415,  7  L.R.A.  687,  23  N.  Et  973; 
Boyd  v.  First  Nat.  Bank,  25  Iowa,  255;  but,  contra,  see  Baylor  v. 
Smithers,  1  T.  B.  Mon.  6.  Nor  is  a  case  made  on  a  former  trial  ad- 
missible for  the  purpose  of  impeaching  a  witness  on  another  trial  by 
showing  what  he  swore  to  upon  the  previous  trial.  Neilson  v.  Colum- 
bian Ins.  Co.  1  JoliQS*  301.  But  aa  aibatract  in  a  suit  admitted  by-  a 
witness  to  have  been  prepared  by  him  is  admissible  as  bearing  upon 
Ms  testimony  and  the  weight  t6  be  given  it,  where  the  recitals  theifefn 
are  in  conflict  with  hlft  testimony,  or-  his  memory  as  to  Uie  matters 
recited  alppears  to  be  defective:  Rosenthal  v.  Bitger,  86  lo'wa,  246,  53 
N.  W;  265;     ' 

•  Note  25  L.R.A.(N.S.)  884;  Pruitt  v.  State,  92  Ala..  41,  9  So.  406;  People 
V.  Compton,  132  Cal.  484,  64  Pac.  849;  Ballinger  v.  State,  1%  Tex. 
App.  323. 
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4.  Form  of  question  to  impeaching  witness. 

The  impeaching  witness  should  be  asked  the  same  questions 
propounded  to  the  principal  witness  in  respect  to  the  alleged 
staten^eoits  ;^  but  while  such  question  should  be  identical  it  need 
not  be  in  the  exact  words  of  the  question  asked  the  other  witness.* 

1  Rice  V.  Rice,  104  Mich.  371,  62  N.  W.  833.  And  in  Farmers  Mut.  F.  Ins. 
Go.  V.  Bair,  87  Pa.  124,  in  passing  on  the  propriety  of  leading  ques- 
tions to  an  impeacliing  witness,  the  court  says  the  proper  and  only 
way  in  which  he  could  have  been  examined  was  by  putting  the  ques- 
tion to  him  in  the  same  language  in  which  it  had  been  put  to  the 
principal  witness. 

8  Pence  v.  Waugh,  135  Ind.  143,  34  N.  E.  860;  Roller  v.  Kling,  150  Ind. 
159,  49  N.  E.  948  (and  so  framed  as  to  permit  of  a  negative  and  af- 
firmative answer)  ;  Spohn  v.  Missouri  P.  R.  Co.  122  Mo.  1,  26  S.  VV. 
663.  So,  in  Sloan  v.  New  York  C.  R.  Co.  45  N.  Y.  125,  deciding  that 
a  question  asked  an  impeaching  witness,  although  not  the  one  pre- 
cisely put  to  the  principal  witness,  is  sufficient  as  to  form  where  it 
directs  the  attention  of.  the  impeaching  witness  to  the  time  and  place 
and  subject,  and  the  answer  brought  out  is  substantially  a  contradic- 
tion of  the  statement  of  the  principal  witness,  it  is  said  that  the  usual 
and  most  accurate  mode  of  examining  the  contradicting  witness  is  to 
ask  the  precise  question  put  to  the  principal  witness,  but  that  the 
practice  upon  this  subject  must  be,  to  some  extent,  under  the  control 
and  discretion  of  the  court.  And  in  Gallinger  v.  Lake  Shore  Traffic 
Co.  67  Wis.  529,  30  N.  W.  790,  it  is  said  that  a  ruling  that,  in  ex- 
amining an  impeaching  witness,  the  same  questions  must  be  put  that 
are  put  to  the  witness  sought  to  be  impeached,  if  erroneous,  is  imma- 
terial, where  the  impeaching  witness  did  in  fact  testify  fully  as  to  all 
the  conflicting  statements  claimed  to  have  been  made. 

B.  Impeachment  by  Proof  of  Hostility,  Bias,  ou  Ikterest 

IN  THE  Action. 

The  hostility,^  bias,*  or  interest  in  tlie  action'  of  a  witness 
may  be  shown  for  the  purpose  of  affecting  his  credibility. 

1  John  Morris  Co.  v.  Burgess,  44  111.  App,  27rCotisaul  v.  Sheldon,  35  Neb. 
247,  62  N.  W.  1104;  Lamb  v.  Lamb,  146  N.  Y.  317,  41  N.  E.  26; 
Morgan  v.  Wood,  24  Misc.  739,  53  N.  Y.  Supp.  791*;  Gulf,  C.  &,  S.  F. 
R.  Co.  V.  Coon,  69  Tex.  730,  7  S.  W.  492;  BattishiH  v. .  Humphreys,  64 
Mich.  514,  38  N.  W,  581;  McQuiggan  v.  Ladd,  79  Vt.  90,  14  L.R.A. 
(N.S.)  689,  64  Atl.  503.  Evidence  of  declarations  made  by  a  wittiess 
for  plaintiff  out  of  court  after  he  has  testified  in  the  case  is  admissi- 
ble to  show  his  hostility  to  defendant.    Haas  v.  Brown,  21  Misc.  434, 
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47  N.  Y.  Supp.  606.  And  evideBce  that  a  witness  has  had  an  alter- 
cation with  a  brother  of  the  opposite  party  ■  is  held  admissible  to 
show  the  animus  of  such  witness  in  Gallagher  v.  Kingston  Water  Co. 
25  App.  Div.  82,  49  N.  Y.  Supp.  250.  But  that  it  is  not  error  to  ex- 
clude evidence  as  to  the  cause  of  the  trouble,  see  Sertoli  v.  Smith,  69 
Yt.  425,  38  Atl.  76.  That  a  witness  may  be  shown  to  have  been  dis- 
charged from  the  service  of  the  opposite  party,  for  the  jturpose  of 
affecting  his  credibility,  see  Louisville  &  N.  R.  Co*  v.  Berry,  96  Ky. 
604,  29  S.  W.  449.  But  such  evidence  is  inadmissible  in  the  absence 
of  any  testimony  showing  how  recent  or  remote  in  point  of  time 
the  discharge  was,  as  it  is  too  remote  and  uncertain.  Missouri,  K. 
&  T.  R.  Co.  V.  St.  Glair,  21  Tex.'  Civ.  App.  345,  51  S.  W.  686.  And  in 
Chielinsky  v.  Hoopes  &  T.  Co.  I  Marv.  (Del.)  273,  40  Atl.  1127,  it  is 
held  that  evidence  tending  to  show  the  feeling  of  a  discharged,  em^ 
ployee  toward  defendant,  as  a  witness  for  plaintiff  in  an  action  for 
personal  injuries,  is  immateric^l  to  the  issue,  and  not  admissible  for 
the  purpose  of  affecting  the  credibility  of  such  witness.  Evidence 
of  hostility  between  a  witness  and  the  father  of  two  other  witnesses 
whose  characters  he  has  impeached  is  inadmissible.  Atlanta  Consol. 
Street  R.  Co.  v.  Bagwell,  107  Ga.  157,  33  S.  E.  191.  And  a  witness 
cannot  be  discredited  on  the  ground  of  ill-feeling  against  a  party  to 
an  action,  by  proof  merely  that  such  party  had  brought  an  action  for 
slander  against  him.  Wischstadt  v.  Wischstadt,  47  Minn.  358,  50  N. 
W.  225.  So,  statements  by  the  wife  of  defendant  in  a  suit  for  alien- 
ating the  affections  of  their  son  from  his  wife,  that  the  son's  wife 
may  have  got  him  cornered  somewhere,  but  it  will  never  do  her  any 
good,  are  incompetent  to  show  any  prejudice  or  feeling  to  affect  the 
mother's  testimony.  Rice  v.  Rice,  104  Mich,  371,  62  N.  W.  833.  And 
testimony  that  impeaching  witness  belonged  to  a  village  faction  op- 
posed to  that  to  which  the  witness  impeached  belongs  is  too  vague  and 
remote.  Holston  v.  Boyle,  46  Minn.  432,  49  N.  W.  203.  But  hostile 
feeling  of  a  witness  for  plaintiff  toward  the  father  of  defendant,  in 
an  action  for  assault,  cannot  be  shown  for  the  purpose  of  weakeninjj 
his  testimony.  McQuiggan  v.  Ladd,  79  Vt.  90,  64  Atl..  503,  14  L.RA. 
(N.S.)   689. 

« Preferred  Acci.  Ins.  Co.  v.  Gray,  123  Ala.  482,  26  So.  517;  Pyne  v. 
Broadway  &  S.  Ave.  R.  Co,  46  N.  Y.  S.  R.  662,  19  N.  Y.  Supp.  217  j ; 
Tolbert  v.  Burke,  89  Mich.  132,  50  N.  W.  803 ;  Belmont  v.  Vinalhaven, 
82  Me.  524,  20  Atl.  89;  Wise  v.  Ackerman,  76  Md.  375,  25  Atl.  424 
(medical  witness  for  plaintiff  in  action  for  personal  injuries,  who 
denies  having  urged  as  a  reason  for  settling  another  case  the  fact 
that  he  was  instrumental  in  securing  a  large  verdict  in  former  trial 
of  present  case,  may  be  contradicted  by  proof  of  such  statement  for 
the  purpose  of  showing  his  attitude  in  the  matter  as  affecting  the 
weight  of  his  evidence);  Tolbert  v.  Burke,  89  Mich.  132,  50  N.  W. ' 
803  (threat  to  makb  a  house  a  dear  one  for  the  opposite  party) ; 
Longworthy  y.  Green  Twp.  95  Mjch.  93,  54  N.  W.  697.     Defendivnt 
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.  in  ao  action  for  personal  injuri«s  is  not  coneltided  by  the  answers 
of  plaintiff's  witness  on  cross-examination  denying  a  conversation 
with  a  third  party  tending  to  show  his  willingness  to  sell  his  testi- 
mony, but  may  call  another  witness  to  show  his  unimiis.  Hope  v. 
West  Chicago  Street  R.  Co.  82  111.  App.  311.  And  a  witness  for  plain- 
tiff .who.  states  on  cross-examination  that  he  has  no  recollection  of 
having  admitted  to  a  specified  person  that  the  defendant  received 
a  consideration  for  giving  an  agent  of  plaintiff  a  sworn  statement 
as  to  his  evidence  in  suit,  or  as  to  facts  connected  with  the  conspiracy, 
may  be  shown  by  such  person  to  have  made  such  statement,  for  the 
purpose  of  impeachment,  as  tending  to  show  that  his  testimony  is 
the  result  of  corruption.  Texas  &  P.  Coal  Co.  v.  Lawson,  10  Tex. 
:    Civ.  App.  491,  31  S.  W.  843;  28  R.  C.  L.  p.  616,  §  204.      . 

Ab'to  necessity  of  laying  foundation  for  evidence  showing  bias  or  preju- 
dice of  witness,  see  note  in  16  A.L.R.  984. 

8  Elliott  V.  Luengene,  20  Misc.  18,  44  N.  Y.  Supp.  776;  Jernigan  v. 
Flowers,  94  Ala.  508,  10  So.  437;  Goodman  v.  Myers,  II  Misc.  360, 
32  N".  Y.  Supp.  239  (that  witness  has  indemnified  the  party  for  whom 
he  testifies  is  admissible  to  show  his  interest)  ;  Waddingham  v. 
•Hulett,  92  Mo.  528,  5  S.  W.  27  (deed  of  land  involved  admissible 
to  show  interest  of  apparently  disinterested  witness)  ;  McKindley 
V.  Drew,  69  Vt.  210,  37  Atl.  285  (pecuniary  interest  of  life  insurance 
solicitor,  where  agent  is  witness  in  his  own  behalf)  ;  Michigan  Con- 
densed Milk  Co.  V.  Wilcox,  78  Mich.  431,  44  N.  W.  281  (on  cross- 
examination)  ;  Totten  V.  BurhanS,  103  Mich.  6,  61  N.  W.  58  (on 
cross-e^tamiination ) .  The  pecuniary  interest  of  the  witness  in  the  re- 
sult of  the  litigation  as  affecting  liis  credibility  cannot  be'elhown  on 
the  trial  before  a  jury  by  evidence  that  he  is  a  surety  on  an  appeal 
bond  given  in  the  case  by  the  party  calling  him,  as  such  evidence 
would  necessarily  disclose  the  fact  that  such  party  was  unsuccessful 
in  the  lower  court.  Israel  v.  Baker,  170  Mass.  12,  48  IT.  E.  621.  And 
a  witness  whose  credibility  is  attacked  on  the  ground  oiE  interest  as  a 
partner  in  a  suit  may  testify  that  he  sold  out  to  his  partner  who  has 
indemnified  him  as  to  past  liabilities  of  the  firm,  as  showing  that  he 
has  no  interest  in  the  result.  Tomson  v.  Heidenheimer,  16  Tex.  Civ. 
App:  114,' 40  S.  W.  425.  ( 

The  current  statutory  provision  should  be  consulted  on  this  question. 

Many  of  the  above  statutes  likewise  cover  relationship,  either  in  express 
terms,  or  by  stating  that  facts  which  at  common  law  would  cause 
the  exclusion  of  a  witness  may  still  be  shown  to  affect  his  credibility. 

Ag  to  cross-examination  for  the  purpose  of  showing  'hostility^  bias,  or  in- 
tercut, see  ante,  chapter  viii.  §  16,  f. 

0.  Impeachment  by  Proof  as  to  Character  or  Reputation 

AND  Facts  Affecting  Them. 

1.  General  reputation  for  truth  and  veracity  or  moral  character. 

Whether  tlie  impeaclimeiit  of  a  witness  by  proof  as  to  general 
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reputation  or  character  should  be  confined  to  reputation  for 
trutt  and  veracity  ^  or  extended  to  include  general  character  * 
has  been  much  discussed,  and.  the  decisions  widely  differ.  In 
some  states  at  least  the  inquiry  has  been  extended  by  statute 
to  truth,  honesty,  and  integrity,'  and  in  others  to  general  bad 
reputation  or  moral  character.* 

1  TJiat  it  shauld  be  so  limited,  see  United  States  y,  Vnnsickle,  2  McLeaU; 
219,  Fe^.  Cas.  No,  16,609;  Dore  v.  Babcock,  74  Conn.  425,  50  Atl, 
1016;  Fr;ye;  V.  Bank  of  Illinois,  11  111.  367;  Hansell  v.  Erickson,  28 
111.  257;  Dimick  v.  Downs,  82  111.  570;  Fletcher  v.  State,  49  Ind. 
124, 19  Am.  Rep.  673;  Farley  v.  State,  57  Ind.  331;  Taylor  r.  Clenden- 
ing,  4  Kan,  524;  PhiHips  v.  Kingfield,  19  Me.  375,  36  Am.  Dee.  760; 
IHolbrook  v:  Dow,  12  Gray,  357;  People  v.  Abbott,  97  i^ich.  484, 
37  Am.  St.  Jtep.  360,  56  N.  W.  862 ;  Rudsdill  v.  Slingerland,  18 
Minn.  380,  Gil.  342;  Moreland  v.  Lawrence,  "23  Minn.  84;  Warner  v. 
Ix)ckerby,  31  Minn.  421,  18  N.  W.  145,  821;  Atwood  v.  Impson,  20 
N.  J.  Eq.  151;  Perkins  v.  Mobley,  4  Ohio  St.  668;  Sargent  v.  Wil- 
son, 59  N.  H.  396;  Boon  v.  Weathered,  23  Tex.  675;  Newman  v. 
Mackin,  13  Smedes  &  M.  383;  28  R.  C."  L.  p.  623,  §  210. 

And  in  Jackson  ex  dem.  Boyd.  v.  Lewis,  13  Johns.  504,  and  Bakeman  v. 
Rose,  14  Wend.  110,  in  deciding  that  evidence  of  character  of  witness 
as  public  prostitute  or  of  particular  immoral  acts  was  inadmissible 
for  tihe  purpose  of  impeachment,  the  courts  say  that  the  evidence 
should  be  confined  to  reputation  or  character  for  truth  and  veracity. 

2  That  a  witness  may  be  impeached  by  independent  testimony  as  to  his 
geiieral ,  moral  character, .  see  Mgtes  v.  Bates,  80  Ala.  382;  Mclnerny 
•  V.  Irvin,  90  Ala.  275,  7  So,  8413  Birmingham  Union  R.  Co.  v.  Hale, 
90  Ala.  8,  .24  Am.  St.  Rep.  748,  8  S9,  142;  Heath  y.  Scott,  65  Cal. 
548,  4  Pac.  557;  Hume  v.  Scott,  3  A.  K.  Marsh.  261,  overruling  in 
this  respect  Mobley  v.  Hamit,  1  A.  K,  Marsh.  591 ;  Thurman  v.  Vir- 
gin, 18  B.  Mon.  785;  Tacket  v.  May,  3  Dana,  80;  State  v.  Parker, 
7  La.  Ann.  83;  Blasland-Parcels-Jordan  Shoe  Co.  v.  Hicks,  70  Mo. 
App.  301;  Leverich  v.  Frank,  6  Or.  212;  28  R.  C.  L.  p.  623,  §  210. 

And  a  witness  may  be  impeached  by  evidence  that  his  reputation  for 
fair  dealing  is  not  good>  Kingman  &.  Co.  v.  Shawley,  61  Mo.  App. 
64.  But  While  a  witness  may  be  asked  as  to  the  general  reputation 
'  or  character  of  a  witness  sought  to  be  impeached,  the  specific  con- 
stituents of  character  other  than  truth  and  veracity,  or  the  cause 
producing  ckasaeter  cannot  be  inquired  into.  McCutchen  v.  Loggins, 
109  Ala.  457,  19  So.  810;  Birmingham  Union  R.  Co.  y.  Hale,  90  Ala. 
8y  8  So.  142.  See  iafra,  %  6,  as  to  specific  acts  or  reputation  as  to 
partietilar  conduct. 

SGalifomia,  Idaho,  Montana,  and  Utah. 
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4  Georgia,  Oregon,  Indiana,  ][ii<}ian  Territory,  Iowa,  Kentucky,  and  New 
Mexico. 

2.  Foundation,  questioning  impeaching  witness. 

Before  the  impeaching  witness  can  be  asked  as  to  what  is  the 
reputation  of  the  witness  sought  to  be  impeached,  a  foundation 
must  be  laid  by  asking  him  as  to  his  knowledge  of  the  general 
reputation  of  such  witness.^  After  his  knowledge  is  shown  and 
he  has  stated  what  such  reputation  is,  he  may  be  asked  whether, 
from  his  knowledge  of  such  reputation,  he  would  believe  the 
witness  under  oath. 

iFoulk  V.  Eckert,  61  lU.  318;  French  v.  Sale,  63  Miss.  386;  Carlson  v. 
Winterson,  10  Misc.  368,  31  N.  Y,  Supp.  430;  28  R.  C.  L.  p.  628,  § 
215.  Evidence  that  an  impeaching  witness  has  had  business  dealings 
with  the  other  witness  for  many,  years  is  not  a  sufficient  foundation 
for  questions  touching  the  other's  reputation  for  truth  and  veracity 
.  and  as  to  whether  he  is  entitled  to  belief  under  oath.  Healey  v.  Terry, 
16  Daly,  117,  9  N.  Y.  Supp.  519.  Nor  is  a  witness  qualified  where 
his  information  on  the  subject  is  derived  from  two  persons,  only  one 
of  whom  resides  in  the  place  where  the  witness  sought  to  be  impeached 
lives,  and  the  other  living  in  another  place  fiind  having,  so  far  as  it 
appears,  no  knowledge  or  information  upon  the  subject.  Meyer  v. 
Suburban  Home  Co.  25  Misc.  686,  55  N.  Y.  Supp.  566.  And  impeach- 
ing witnesses  must  speak  from  general  reputation  and  not  from  their 
private  opinions  as  to  such  reputation.  Benesch  v.  Waggner,  12  Colo. 
534,  21  Pac.  706.  In  Wetherbee  v.  Norris,  103  Mass.  566,  it  is  said 
to  be  witliin  the  discretion  of  the  trial  judge  to  require  the  impeaching 
witness  to  be  first  asked  whether  he  knows  the  reputation  of  the 
othet  witness  for  truth  and  veracity. 

Where  persons  called  to  impeach  a  witness  have  been  familiar  with  his 
reputation  in  the  past,  recent  lack  of  opportunity  for  knowledge  of 
his.  reputation  goes  rather  to  the  efTect  of  their  testimony  than  to 
its  admissibility.     Wagoner  v.  Wagoner,  —  Md.  — ,  10  Atl.  221.    So, 
a  witness  may  testify  to  the  bad  reputation  for  truth  in  the  vicinity 
where  he'  lived,  of  another  witness,  although  he  does  not  know  such 
reputation  for  the  last  two  years  preceding^  the  trial.    Hope  v.  West 
Chicago   Street   R.   Co.   82    111.   App.    311.     Evidence   of   impeaching 
witnesses   whose    answers   show   that   they  understand   the  question 
in  a  general  sense,  and  that  they  reliate  to  the  general  reputation  of 
the  witness  to  be  impeached,  is  not  rendered  incompetent  by  the  omis- 
sion of  the  word  ''general**  from  the  question.     Coates  v.  Sulan^  46 
Kan.  341,  26  Pac.  720.    But  an  impeaching  witness  who  testifies  that 
he  is  not  acquainted  with  the  general  ^aputofeioii  of.  tl»e  :Witne^»  sought 
to  be  impeached  should  not  be  allowed  to  testify  further  upon  the 
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subject.  Overstreet  v.  Dunlay,  56  111.  App.  486.  And  a  witness  T;an- 
Bot  testify  as  to  the  bad  reputajtion  of  another  tritness  to  impeach'  his 
credibility,  until  tbe  competency  of  the  former  "has  been  established, 
where  the  issue  is  raised.  Catlfeon  v.  Winterson,  10  'Misc.  368;  31 
N.  Y.  Siipp.  430.  A  witness  not  professing  to  know  the  general  ffepu- 
tation  of  a  witness  sought  to  be  impeached,  except  in  connectioh'^ith 
"some  alleged  frauds,"  is  not  acquainted  with  the  general  <iharacter 
of  such  witness  so  ad  to  make  him  competent  aB  an  impeaching  wife-- 
ness.  Sortelle  v.  Craig,  9  Ala.  634.  But  an  impeaching  witness  who 
has  known  the  witness*  sought  to*  be  impeached  for  twenty  years,  at 
one  time  lived  within  4  -  miles  of  him.  and  hAS  decilt  with  him>,  is 
competent  to  testify  to  his  general  reputation  as  a  man  of  truth, 
although  he  has  no  knowledge  of  his  general  character  for  truth  ex- 
cept by  report.  Kimmel  v.  Kimnrel,  3  Serg.  k  H.  337,  8  Am.  Dec. 
655. 

An  impeaching  witness  ta  be  competent  is  generally  required  to  come 
from  the  place  of  residence,  or  former  residence,  of  the  witness  sought 
to  be .  impeached,  on  the  theory  that  to  know  the  general  reputation 
of  a  per  soil  one  must  live  in  the  same  community ;  and  so  it  is  held 
that  a  stranger  who  goes  to  the  (Community  ^l  which  such  witness 
■  lives  for  the  purpose  dt  ascertaining  his  diaracter  or  reputation,  'and 
giving  evidence  in  the  cause,  is  not  competent  to*  testify  as  to  what 
be  ascertains  as  to  his  character  or  reputation,  for  the  pUrjioseof  im- 
peachment. Douglass  v.  Tousey,  2  W«nd.  354,  20  Am.  Dec.  616; 
Reid  V.  Held,  17  N.  J.  Eq.  101.  So,  the  evidence  of  a  person  at  a 
place  where  the  witness  sought  to  bo  impeached  visHed  for  only  a  - 
few  months,  as  to  his  general  reputation,  is  inadmissible  for .  the 
purpose  of  impeachment.  Waddingham  v.  IJulett,  02  Mo.  528,  5  S. 
W.  27.  But  one  who  resides  in  the  same  place  as  that  in  which*  the 
witness  sought  to  be  impeached  formerly  resided,  and  for  five  years  in 
the  neighborhood  in  the  place  in  which  the  latter  subsequently  lived 
twelve  years  before  the  taking  of  his  deposition  in  the  case,"  is  com-  ' 
petent  as  an  impeaching  witness. 

•  Wise  V.  Wakefield,  118  Cal.  107,  50  Pac.  310;  Hillis  v.  Wylie,  26  Ohio  St. 
574|  Eason  v.  Chapman,  21  111.  33;  Mobley  v.  Hamit,  1  A.  K.  Marsh. 
690;  Stevens  v.  Irwin,  12  CaL  306;  Snow  v..  Grace,,  29  Ark.  136, 
And  see  also  criminal. cases  of  State  v.  Johnson,  40  Kan.  266,  19»  Pac. 
749;  State  v.  Christian,  44  La.  Ann.  950,  11  So.  589;  Hudspeth'*  v. 
State,  50  Ark.  534,  9  S.  W.  1.  And  that  the  impeaching  witness  may 
be  asked  whether  he  would  believe  the  other  witness  under  oath  in ' 
a  matter  in  which  he  was  interested,  see  Knight  v.  House,  29  Md. 
194,  96  Am.  Dec.  515;  but  in  Massey^v.  O^armers'* Nat.  Bank;  104' 
111.  327,  it  was  held  that  the  impeaching  witness  could  not  be  asked 
if  he  would  believe  the  other  witness  under  oath  iii  a  case  where 
he  was  personally  interested.  And  sustaining  witness'  may  be  like- 
wise asked  if  they  would  believe  the  witness  they  sustain  under  oath. 
National  Bank  v.  Scriven,  63  Hun,  375,  18  K.  Y.  Supp.'277;  Adams 
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▼.  Greenwich  Ins.  Co.  70  N.  Y.  166.  See  also  the  provision  of  the 
Georgia  statutes  permitting  the  asking  of  this  question.  In  Laclede 
Bank  v.  Keeler,  109  111.  385^  it  is  said  that  to  siuccessfully  impeach 
a  witness  it  is  not  necessary  to  ask  the  impeaching  witness  who  testi- 
^s  to  his  knowledge  of  the  general  reputation  of  the  other  witness 
and  that  it  is  bad,  wiiether  he  would  believe  him.  under  oath,  although 
this  question  is  permitted  by  the  rule  adopted  in  Illinois. 

But  see,  contra,  Benesch  v.  Waggner,  12  Colo.  634,  21  Paei'  706,  and  crim- 
inal case  of  State  v.  Miles,  15  Wash.  534y  46  PaoJ  1047.  And  in 
Phillips  V.  Kingfield,  19  Me.  375,  36  Am.  Dec.  760,  it  is  said,  in  dis- 
cussing proper  examination  of  the  impeaching  witness,  .that  he  cannot 
be  asked  whether  he  would  believe  the  other  witness  under  oath.  So, 
the  court  in  Willard  v*  Goodenough,  30  Vt.  393j  in  deciding  that  on 
the  cross-examination  of  an  impeaching  witness  he  oapQBot  be  asked 
if  he  would  believe  the  other  witness  under  oath,  says  that  the  same 
rule  is  applicable  as  in  direct  examination,  which  in  ths^t  state  does 
not  permit  such  question. 

A  witness  who  has  not  been  asked  the  preliminary  questions .  as  to  his 
knowledge  of  the  general  reputation  of  the  witness  sought  to  be  im- 
peached, and  what  such  reputation  is,  cannot  be  ai^ed  whetheir  he 
would  believe  such  witness  under  oath.  Bogle  v.  Kreitxer,  46.  Pa. 
465.  See  also  Carlson  v.  Winter  son,  10  Mifec.  388,.  81  N.  Y  Svpp. 
430.  And  so,  in  Healey  v.  Terry,  16  Daly,  117,  9  N.  Y.  Supp.  519, 
it  is  held  that  excluding  questions  touching  reputation  for  truth  and 
veracity  and  as  to  whether  one  is  entitled  to  belief  under  oatU,  is 
discretionary  where  the  preliminary  question  whether  the  impeadbing 
witness  knows  the  general  reputation  of  the  other,  has  not  been  nskcd. 

As  to  cross-examination  of  impeaching  witness,  see  ante,  chapter  VIH.  | 
16,  e.  • 

3.  Place,  and  time  of  reputation. 

As  a  general  rule,  the  testimony  should  be  confined  Jo  l^e  rep- 
utation of  the  witness  sought  to  be  impeached  in  the  community 
where  he  lives,^  but  is  permitted  as  to  his  former  residence  if 
not  too  remote  in  point  of  time  and  under  special  circum- 
stances,* As  it  is  the  credibility  of  the  witness  at  the  time  of 
th^  trial  that  is  to  be  impeached  the  evidence  should  not  be  too 
remote.'  .        . 

iSun  Fire  Office  v.  Ayerst,  37  Neb.  184,  65  N.  W.  635.  To  impeach  a 
witness  on  the  ground  that  his  general  reputation  is  bad,,  it  must 
,  be  shown  that  such  bad  reputajtion  is  general  in  the  cpmmupity. 
Winter  v.  Central  Iowa  R.  Co.  80  Iowa,  443,,  45  N.  W.  737.  Ajx^  it 
Is  not  limited  to  the  iminediate  neighl;>orhood,  but  w|ll  embrace  his 
reputation  in  the  comm^nity.     Hope  y.  West  Chicago  Street,  Ki. Co. 
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82  111. .  App.  311.  So, .  the  testijnony  of  an  impeaching  witness  who 
lives  in  the  same  city,  but  not  in  the  same  ward  as  the  other,  witness, 
"Who  testifies  that  he  has  lived  in  such  city  twenty  years  and  has 
IcjDOwn  such  other  witness  about  four  years,  is  improperly  excluded 
on  the  ground  that  he  does  not  reside  in  the  immediate  neighborhood 
of  such  other  witness.  Wallis  v.  White,  58  Wis.  26,  15  S.  W.  767. 
And  his  general  character  for  integrity  and  fair  dealing  in  commercial 
'transactions  cannot  be  impeached  by  evidence  of  particular  state- 
ments and  criticisms  made ,  by  persons  living  remote  from  his  home 
and  place  of  business,  as  to  his  failure  and  inability  to  meet  his 
pecuniary  obligations.  Bird  v.  Halsy,  87  Fed.  671.  And  evidence 
of  a  person  at  a  place  where,  the  witness  sought  to  be  impeached 
visited  for  only  a  few  months,  as  to  his  general  reputation,  is  inad- 
missible for  the  purpose  of  impeachment.  Waddingham  v.  Hulett, 
92  Mo.  528,  5  S.  W.  27.  a  question  to  an  impeaching  witness  as  to 
what  the  reputation  of  the  other  witness  was  at  the  time  of  the  execu- 
tion of  the  deposition  in  a  place  different  from  that  where  if  appears 
he  resided  at  the  time  of  tlie  taking  thereof,  and  in  which  the  dep- 
osition was  so  taken,  is  prima  facie  irrelevant.  Aurora  v.  Cobb, 
21  ind.  492. 

'Holliday  Bros.  v.  Cohen,  54  Ark.  707  (a  few  months  before) ;  Louisville, 
N.  A.  &  C.  B.  Co,  V.  Richardson,  66  Ind.  43  (few  months  before) ; 
Coates  V.  Sulau,  46  Kan.  341,  26  Pac.  720  (few  months  before)  ; 
Pape  V.  Wright,  116  In(i.  502,  19  N.  E.  459  (two  months  before); 
Norwood  &  B.  Co.  v.  Andrews,  71  Miss.  641,  16  So.  262  (two  years 
before) ;  Brown  v.  Luehrs,  1  111.  App.  74  (three  or  four  years  before) ; 
Mynatt  v.  Hudson,  66  Tex.  66,  17  S.  W.  396  (four  years  before) ;  Rath- 
bun  V.  Ross,  46  Barb.  127  (five  years  before,  where  witness  of  mature 
age).  And  in  Stevens  v.  Rodger,  25  Hun,  54,  the  judgment  "^as 
reversed  because  the  trial  court  had  restricted  the  inquiry  to  a 
period  five  years  previous  to  the  trial.  A  witness  who  has.liyed' ift- 
one  locality  long '  Enough  to  make  &  reputation  m{\,y  be  impeached 
by  proof  thereof  , at  that  place,  where  since  he  left  that  vicinity  he 
has  not  resided  in  any  one  locality  long  enough  to  establish  a  reputa- 
tion that  could  be  generally  known.  Blackburn'  v,  Mann,  85  IH. 
222.  So^  evidence  of  the  general  bad  character-  of  a  tritness  for 
truth  and  veracity  during  eleven  years  at  hi»  former  place  of  residence 
is  admissible  for  the  purpose  of  impeachment,  where  for  seven  years 
since  that  time  he*  has  been,  roving  about  the  oountrjr*  r  Holmes  v. . 
Stateler,  17  111.  45^  But  in. Louisville  Ai  N.  B.  Co.  v.'  Alumbdugh, 
21  Ky.  L.  Rep.  134;  51  S.  W.  18,'wJiere  no  satt  special  circumstances 
existed,  it  was  hdd  that  a  witness-  cannot  be  iknpeaohed  by  •evidence 
of  his  bad  diaracter  at  a  place  from  which  he  removed  seven  years 
before  the  trial,  in  the  absence  of  any  evidence  that  his  reputation 
is  bad  at  the  plape  where  he  is  living  at  the  time  of  the  trial.  And 
in  Sun  JFire  Office,  v.  Ayerst,  37  Neb.  184,  55  N.  W.  6.35,  evidence 
of  the  general  reputation  of  the.  witness  for  truth  and  veracity  at 
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his  former  residence,  which  had  ceased  two  and  one-half  years  before 
his  testimony  was  given,  is  said  not  to  be  available. 

8  Not  too  remote,  see  Beatty  v.  Larzelere,  15  Montg.  Co.  L.  Rep.  67  ( seven 
months) ;  Kennedy  v.  Modern  Woodmen  of  America,  243  111.  660,  90 
N.  E.  1084,  28  L.R.A.(N.S.)  181  (ten  years).  And  where  a  witness 
might  be  considered  as  impeached  by  his  testimony,  the  evident  con- 
tradictions by  himself  and  the  circumstances  surrounding  the  trans- 
actions with  which  he  is  connected,  he  may  be  impeached  by  evidence 
as  to  his  character  for  truth  and  veracity  thirty  years  before,  where 
during  the  intervening  time  he  has  been  absent  in  a  foreign  country 
at  different  times  and  is  not  shown  to  have  any  settled  place  of  abode. 
Brown  v.  Perez,  89  Tex.  282,  34  S.  W.  725.  See  also  cases  cited  supra, 
note  2. 

But  testimony  touching  the  credibility  of  a  witness  is  held  too  remote 
in  Miller  v.  Miller,  187  Pa.  574,  41  Atl.  277,  when  it  relates  to  a 
period  about  four  years  before  the  trial.  And  the  court  in  Rucker 
V.  Beaty,  3  Ind.  70,  in  passing  on  the  propriety  of  and  holding  harm- 
less the  exclusion  of  evidence  of  the  general  bad  character  of  the 
witness  five  years  before,  where  his  bad  character  at  the  time  of 
the  trial  had  been  proved  by  other  evidence,  says  that  if  the  defend- 
ant had  not  been  able  to  establish  that  it  was  bad  at  the  time  of 
the  trial  he  had  no  right  to  go  back  five  years  for  the  sake  of  at- 
tacking it.    But  see  cases  supra,  note  2. 

In  Buse  v.  Page,  32  Minn.  Ill,  19  N.  W.  736,  20  N.  W.  95,  it  is  said 
that  it  is  in  the  discretion  of  the  court  to  admit,  as  to  a  witness's 
reputation  for  truth  and  veracity  four  years  before  the  trial,  the 
impeaching  testimony  of  a  witness  who  had  several  years*  acquaint- 
ance with  him,  as  no  inflexible  rule  can  be  laid  down, 

4.  Convietion. 

A  witness  may  be  impeached  by  proof  of  his  conviction  of  a 
crime;  ^  and  this  may  usually  be  shown,  otherwise  than  by  cross- 
examination  of  the  witness  himself,  only  by  the  record  thereof.* 
And  the  conviction  may  be  shown  although  a  full  pardon  has 

been  granted,*  or  the  sentence  commuted.* 

* 

1  Just  what  may  be  shown  under  this  rule  has  been  much  discussed,  some 
cases  and  statutes  requiring  the  convic^on  to  have  been  of  a  felony, 
or  of  a  crime  involving  moral  turpitude,  while  other  decisiims  and 
statutes  permit  the  proving  of  a  conviction  of  any  crime  or  of  a 
misdemeanor,  for  the  purpose  of  impeachment.  28  R.  C.  L.  p.  625, 
§  212. 

In  Quigley  v.  Turner,  150  Mass.  108,  22  N.  E.  586,  conviction  of  any  crime 
is  held  admissible,  although  not  of  such  nature  as  in  itself  to  affect 
the  witness's  credibility,  under  the  Massachusetts  statutes  providing 
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that  a  conviction  of  a  crime  may  be  shown  to  affect  the  credibility  of 
a  witness.  So,  in  Koch  v.  State,  126  Wis  470,  3  I/.R.A.(N.S.)  1086, 
106  N.  W.  531,  5  Ann.  Cas.  389,  it  is  held  that  misdemeanors  may  be 
proved  to  affect  credibility.  Several  indictments  and  convictions  of 
violating  excise  law  may  be  shown  even  on  plea  of  guilty.  Morenus 
V.  Crawford,  51  Hun,  89,  5  N.  Y.  Supp.  453.  Arrest  and  conviction 
for  violations  of  pension  laws.  Cole  v.  Lake  Shore  &  M.  S.  R.  Co. 
96  Mich,  77,  54  N..W.  638.  Conviction  of  forgery  notwithstanding 
lapse  of  time  since  the  conviction.  Wollf  v.  Van  Housen,  55  111.  App. 
295.  In  Ohio,  in  civil  cases,  previous  conviction  of  an  infampus  crime 
is  relevant  to  impeach  the  credibility  of  a  witness,  although  there  is 
no  express  statutory  provision  concerning  it.  Baltimore  &  O.  R.  Qo. 
V.  Rambo,  8  C.  C.  A.  6,  16  U.  S.  App.  277,  59  Fed.  75.  A  conviction 
of  larceny  is  a  conviction  of  a  crimen  falsi  and  admissible  as  tending 
to  discredit  the  testimony  of  the  person  convicted.  Georgia  R.  Co.  v. 
Homer,  73  Ga.  251.  Conviction  for  fraudulently  concealing  prop- 
erty from  a  trustee  in  bankruptcy  may  be  shown,  under  a  statute 
providing  that  conviction  for  crime  may  be  proved  to  affect  credibil- 
ity. Rittenberg  V.  Smith,  214  Mass.  343,  101  N.  E.  989,  47  L.R.A.  (N.S.) 
215.  But  in  Card  v.  Foot,  57  Conn.  427,  18  Atl.  713,  it  is  held  that 
the  provision  of  the  general  statutes  that  no  person  shall  be  disqualified 
by  reason  of  his  conviction  of  "a  crime,"  but  such  conviction  may  be 
shown  for  the  purpose  of  affecting  his  credit,  does  not  permit  a  con- 
viction of  any  offense  to  be  proved  for  the  purpose  of  discrediting  him, 
except  for  such  offenses  as  at  common  law  would  disqualify  him  as  a 
witness. 

A  judgment  of  conviction  from  which  an  appeal  has  been  taken,  followed 
by  a  nolle  pros,  in  the  appellate  court,  cannot  be  proved  to  affect 
the  credit  of  the  witness.     Card  v.  Foot,  57  Conn.  427,  18  Atl.  713. 

ConvicticHQ  under  a  municipal  ordinance  i^  not  within  the  meaning  of  a 
statute  providing  that  conviction  of  a  criminal  offense  may  be  proved 
to  affect  the  credibility  of  a  witness.  Koch  v.  State,  126  Wis.  470, 
3  L.R.A.(N.S.)  1086,  100  N.  W.  531,  6  Ann.  Cas.  389;  Arhart  v. 
Stark,  6  Misc.  579,  27  N.  Y.  Supp.  301. 

Statutes  or  code  provisions  in  some  states  at  least  cover  this  question 
and  should  be  consulted  in  any  investigation  thereof. 

In  the  late  Nebraska  case  of  Young  Men's  Christian  Asso.  v.  Rawlings, 
60  Neb.  377,  83  N.  W.  175,  it  is  held  that  the  provisions  of  the  stat- 
ute that  a  witness  may  be  interrogated  as  to  his  previous  conviction 
of  a  felony,  but  that  no  other  proof  is  competent  except  the  record 
thereof,  must  control  the  general  provision  that  facts  which  have 
heretofore  caused  the  exclusion  of  testimony  may  still  be  shown  for 
the  purpose  of  lessening  its  credibility,  so  that  evidence  of  a  judg- 
ment of  conviction  of  contempt  of  court  is  inadmissible  for  the  pur- 
pose of  impeachment. 

•  Baltimore  &  O.  R.  Co.  v.  Rambo,  8  C.  C.  A.  6,  16  U.  S.  App.  277,  59  Fed. 
Abbott,  Civ.  Jur.  T.— 19. 
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76;  Pulliam  v.  Cantrell,  77  Ga.  563,  3  S.  E.  280;  Killian  v.  Georgia 
R.  &  Bkg.Co.  97  Ga.  727,  25  S.  E.  384,  But  see  Gage  v.  Eddy,  167 
111.  102,  47  N.  E.  200,  that  oral  testimony  of  conviction  of  a  witness 
for  crime  is  admissible  for  the  purpose  of  affecting  his  credibility, 
under  the  Illinois  statutes.  The  current  statutes  should  be  consulted 
on  this  question. 

Combining  in  one  question  the  elements  of  arrest  and  conviction  of  a 
witoess  for  the  purpose  of  affecting  his  credibility  is  not  error.  Koch 
V.  &tate,  126  Wis.  470,  3  L.R.A.(N.S.)  1086,  106  N.  W.  531,  5  Ann. 
Gas..  389. 

As  to  cross-examination  of  the  witness  as  to  conviction,  see  ante,  chapter 
.     vm.  §  16,  f. 

8  28  R.  C.  L.  p.  624,  §  212;  note  47  L.R.A.(N.S.)  215;  Wallamet  R.  T, 
Co.  V.  Oregon  S.  N.  Co.  Fed.  Cas.  No.  17,106;  Curtis  v.  Cochran,  50 
N.  H.  242;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Gibson,  42  Tex.  Civ.  App.  306, 
93  S.  W.  469. 

4Rittenberg  v.  Smith,  214  Mass.  343,  101  N.  E,  989,  47  L.R.A.(N.S.)  216. 

5.  Indictment,  etc.  "^ 

Evidence  merely  that  a  person  has  been  charged  with  and 
tried  for  a  crime,  or  indicted,  without  proof  of  conviction,  is 
usually  inadmissible  for  the  purpose  of  impeachment.* 

IWillson  V.  Eveline,  36  App.  Div.  92,  54  N.  Y.  Supp.  614;  KiUiam  v. 
Georgia  R.  &  Bkg.  Co.  97  Ga.  727,  25  S.  E.  384;  Pullen  v.  PuUen, 
43  N.  J.  Eq.  136,  6  Atl.  887.  That  a  witness  has  been  fined  for  dis- 
turbing the  peace  and  for  some  other  misdemeanor  is  inadmissible 
for  the  purpose  of  impeachment.  Gardner  v.  St.  Louis  &  S.  F.  R. 
Co.  135  Mo.  90,  36  S.  W.'214.  See  ante,  chapter  vni.  §  16,  f ,  as  to 
cross-examination  of  the  witness  with  reference  thereto. 

A  certified  copy  of  the  record  adjudging  one  guilty  of  having  found  stolen 
property  is  inadmissible  to  impeach  the  person  so  charged,  as  no 
crime  is  charged  thereby.  Norton  v.  Perkins,  67  Vt.  203,  31  Atl. 
148.  And  to  contradict  a  witness  who  denies  that  he  pleaded  guilty 
of  a  certain  offense  before  a  magistrate,  proof  that  he  did  plead 
guilty  of  some  offense  not  specified  is  erroneous.  Heeney  y.  Kil- 
bane,  59  Ohio  St.  499,  53  N.  E.  262. 

In  Texas  there  seems  to  have  been  much  confusion  in  the  decisions.  Tha,t 
witness  cannot  be  impeached  by  proof  that  he  is  charged  by  indictment 
with  misdemeanors,  see  Lewis  v.  Bell,  —  Tex.  Civ.  App.  ■ — ,  40  S. 
W.  747.  But  in  Texas  &  P.  Coal  Co.  v.  Lawson,  10  Tex.  Civ.  App. 
491,  31  S.  W.  843,  it  is  held  that  the  answer  of  the  witness  to  a 
cross-interrogatory,  that  he  has  been  indicted  for  embezzlement  and 
is  confined  in  jail  awaiting  trial,  is  admissible  in  evidence  as  affecting 
his  credibility.     But  in  Texas  brewing  Co.  v.  Dickey,  —  Tex.  Civ. 
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^pp.  — »  43  S.  W.  677y  it  is  said  that  eyjdeiice  tl^at  a  criminal  chaise 
.  was  pending  agai^t,  a,  wJitne^s,  or  that  he.  was .  indicted  for  theft, 
the  indictment  having  been  dismissed  far  want  of  evidence  to  sustain 
the  charge,  if  admissible  at  all  for  the  purposes  of  impeachment,  can 
only  be  drawn  out  on' di^^s-eta^fDatibn.      ''  "     *" 

On  tiie  (|Uestion  of  cross-examhiation  there  seems  also  to  have  i^een  much 
difference  of  opinion.  Frae4iB>'n  ▼•  Bonner,  —  Tex.  Civ.  App.  — , 
40  S.  W.  47,  holds  th%t  a.  witness  caQpot  be  asked  for  .the  purpose,  of 
impeachment,  with  reference  to  his  .prosecution  for  forgery,  his  de- 
fense, etc.  And  in  Hill  v.  Dons,  —  Tex.  Civ.  App.  — ,  37  S.  W. 
638,  it  is  held  that  a  witness  cannot  be  impeached  by  compelling  him 
to  answer  on  cross-examination  a  question  as  to  his  having  been 
indicted  for  forgery."'  I^ewise  tb^ -credibility'  of  a  withess  cannot  be 
attacked  on  cross-examintftioii  by  shdwiiig  that  he  had  been  acquitted 
of  the  charge  of  cariying  a  pistdl, 'because  he  did  not  know  it  was 
wrong  to  do  so.  Houston,  E.  *  Wl  T.  R.  Co.  v.  Norris,  —  Tex.  Civ. 
App.  — ,  41  8.  W.  708.  AM  in  Giilf,  C.  'k  S.  P.  R.»  Co:  v.  Johnson, 
83  Tex.  828,  19  8.  W.  151,  a  ^milar  ruW  was  laid  down  with  reference 
to  eompeftiBg  k  witnesis  to  answeir  on  cross-examinati'on  that  he  was 
a  deserter  ftom  the  United  Stateb  Army.'  But  in  Linz  v.  Skinner, 
11  Tex.  Civ.  App.  512,  32  S.  W.  '915,  it  was  Seld  that  a  witness  may 
for  the '  l^tirpose  of  affecting  his  credibility  be  asked  on  cross-exam- 
inaiion  if  he  had  not  beeh  indicted  'for  embezzlem^it  or  perjury,  if 
such  indictments  are  not  too  remote. 

In  the  eriminal  case  of  Lights  v.  State,  21  Tex.  App.  309,  17  S.  W.  428, 
it  was  permitted  on  cross-examination  to  ask  a  witness  for  defendant 
■  whether  he  had  not  been  in  a  penitentiary  and  if  he  was  not  sent 
up  from  a  certain  place  and  county.  And  in  Woodson  v.  State,  24  Tex. 
App.  162,  6'S.  W.  184,  folding  that  it  was  not  error  to  refuse  a 
question  to  the  state's  witness  as  to  whether  he  had  not  been  con- 
lined  in  a  penitentiary  for  a  crime,  because  the  purpose  of  the  ques- 
tion was  not'  disclosed,  the  court  says  that  if  it  had  been  shown  that 
the  defendant  expected  an  affirmative  answer  and  that  the  object 
in  eliciting  such  answer  was  to  affect  the  credibility  of  the  witness. 
we  would  hold  that  the  court  erred  materially  in  refusing  to  permit 
the  question  to  be   answered.     But   here   there   was   conviction   and 

sentence  and  not  merely  indictment  or  charge. 

•    <      .         p'  -    >  .  ,  "  '  • 

In  the  criminal  case  of  CanjpU  v.  Stftte,  32  Tes:,.Crim»  Bep.  4^1,.  24  S. 
W.  100,  it  is  held  that  a  witness  may -on  cross-examination  be  inter- 
rogated as  to  whether  he  is.  not  ,tjjen  .underi  indictment  for  theft, 
for  the  purpose  of  impeachment.  A^d  in  the  case  of  Jackson  v.  State, 
33  Tex.  Crim..  Rep.  281,  gSj  S.  W,  194,  ^22,  it  is  held  that  a  defend- 
ant on  trial  for  robbery,  who.  testifies  as  a  witness  in  his  own  be- 
half, may  be  impeached  by  compelling  him  to  answer  on  cross-exam- 
ination whether  )^q  ^a^  ^een,  previoualy  arrested  for  burglary,  robbery, 
and  theft.  -    . 
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For  the  discussion  of  tlie  question  of  cross-examination  for  the  purpoas 
of  testing  credibility,  see  ante,  chapter  viii.  f  16,  f. 

6.  Specific  acts  or  offenses  or  line  of  conduct. 

While  the  authorities  are  not  agreed  as  to  whether,  in  im- 
peaching a  witness,  his  general  reputation  for  truth  and  veracity 
only,  or  his  general*  moral  character,  may  be  assailed,  it  is  in 
any  case  a  well-established  rule  that  no  particular  acts  of  im- 
morality or  crime  or  wrongdoing  can  be  shown.* 

1  Birmingham  Union  R.  Co.  v.  Hale,  90  Ala.  8,  24  Am.  St.  Rep.  748,  8 
So.  142;  Sharon  v.  Sharon,  79  Cal.  633,  22  Pac.  26,  131;  Crabtree 
V.  Kile,  21  111.  180;  Spencer  v.  Robbins,  106  Ind.  580,  5  N.  E.  726; 
Thurman  t.  Virgin,  18  B.  Mon.  785;  Phillips  v.  Kingfield,  19  Me. 
375,  36  Aip.  Dec.  760;  Shaefer  v.  Missouri  P.  R.  Co.  98  Mo.  App. 
445,  72  S.  W.  154;  Troup  y.  Sherwood,  3  Johns.  Ch.  558;  Jackson  ex 
dem.  Gibbs  v.  Osborn,  2  Wend.  555,  20  Am.  Dec*  649;  Coaley  ▼. 
Meeker,  85  N.  Y.  618,  9  N.  Y.  Week.  Dig.  288;  Doolittle  ▼.  Gambee, 
88  Hun,  364,  34  N.  Y.  Supp.  861;  Wike  v.  Lightner,  11  Serg.  ft  R. 
198;  Sweet  v.  Gilmore,  52  S.  0.  530,  30  S.  E.  395;  Hill  v.  Dons,  — 
Tex.  Civ.  App.  — ,  37  S.  W.  633;  Houston  &  T.  C.  R.  Co.  v.  Bulger, 
35  Tex.  Civ.  App.  478,  80  S.  W.  557;  Boon  v.  Weathered,  23  Tex. 
675;  Rixey  v.  Bayse,  4  Leigh,  330;  Bringgold  v.  Bringgold,  40  Wash. 
121,  82  Pac.  179 ;  28  R.  C.  L.  p.  623,  §  211. 

So  a  witness's  character  as  to  any  particular  acts  of  ignominy  or  turpitude 
cannpt  be  inquired  about  on  the  examination  of  an  impeaching  wit- 
ness. Thurman  v.  Virgin,  18  B.  Mon.  785.  Evidence  that  one  witness 
wrote  and  the  other  has  read  a  highly  immoral  book  is  inadmissible 
to  impeach  their  credibility.  Re  James,  124  Cal.  653,  57  Pac.  578, 
1008.  Acts  tending  to  show  that  a  woman  who  has  testified  aB  • 
witness  is  destitute  of  moral  qualities  cannot  be  proved.  Barkly  t. 
Copeland,  86  Cal.  483,  25  Pac.  1,  405.  Evidence  of  immoral  e<ni- 
nection  is  inadmissible  when  it  consists  of  proof  of  particular  facts 
not  directly  touching  the  question  of  their  veracity.  Sweet  t.  Gil- 
more,  52  S.  C.  530,  30  S.  E.  395.  Evidence  of  improper  relations  of 
one  claiming  a  distributive  share  of  a  decedent's  estate  under  an  al- 
legation of  marriage  with  him,  is  inadmissible  to  impeach  her  cred- 
ibility as  a  witness.  Re  James,  124  Cal.  653,  57  Pac.  578,  1008.  Evi- 
dence that  a  witness  was  guilty  of  illicit  intercourse  with  her  hus- 
band before  their  marriage,  thirteen  years  before,  is  too  remote  for 
the  purpose  'of  impeaching  her  credibility.  De  Arman  v.  Taggart, 
65  Mo.  App.  82  (brought  out  on  cross-examination).  A  letter  written 
by  plaintiff  in  an  action  for  slander,  tending  to  show  improper  in- 
timacy with  a  certain  man,  is  inadmissible  to  impeach  her  under  the 
Oregon  statutes.     Leverich  v.  Frank,  6  Or.  212.     Proof  of  adultery 
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at  various  times  and  places  .no,t  admissible  to  impeach  witness. 
Dimick  t.  Downs,  82  111.  570.  Single  act  of  bastardy  on  the  part 
of  a  female  witness  cannot  be  given  in  evidence  to  destroy  her  credit. 
Weathers  v.  Barksdale,  30  Ga.  888.  Th$it  a  witness  kept  a  house  of 
assignation  and  was  a  disreputable  character  is  inadmissible  for  im- 
peachment. Pennsylvania  F.  Ins.  Co.  v.  Faires,  13  Tex.  Civ.  App. 
Ill,  35  S.  W.  55.  Particular  instances  of  moral  turpitude,  that  a 
woman  is  unchaste,  cannot  be  proved  to  impeach  her,  although  general 
character  may  be  inquired  into.  Holland  v.  Barnes,  53  Ala.  83,  25 
Am.  Rep.  595;  Evans  v:  Smith,  5  T.  B.  Hon.  363,  17  Am.  Dec.  74. 
Or  that  she  was  so  regarded  sixteen  years  before.  Turner  v.  King, 
98  Ky.  253,  32  S.  W.  941,  33  S.  W.  405.  And  evidence  that  a  woman 
wais  arrested  in  a  house  of  ill  fame  is  not  admissible  to  impeach  her 
testimony.  Tucker  v.  Tucker,  74  Miss.  93,  32  L.R.A.  623,  19  So.  955, 
Evidence  tending  to  show  bigamy  is  likewise  inadmissible  to  impeach 
the  credibility  of  a  witness.  Evans  v.  DeLay,  81  Cal.  103,  22  Pac. 
408.  And  that  a  woman  is  a  prostitute  in  inadmissible  to  impeach 
her  testimony,  see  Mclneirny  v.  Irvin,  90  Ala.  275,  7  So.  841 ;  Bakeman 
V.  Rose^  14  Wend.  105;  Spears  v.  Forrest,  15  Vt.  435.  Especially 
where  it  relates  to  a  period  some  years  before.  Jackson  ex  dem. 
Boyd  V.  Lewis,  13  Johns.  504. 

See  also  Gilpin  v.  Daly,  58  Hun,  610,  12  N.  Y.  Supp.  448;  Meyer  v.  Su- 
burban Home  Co.  25  Misc.  686,  55  N.  Y.  Supp.  566;  Dillingham  v. 
Ellis,  86  Tex.  447,  25  S.  W.  618  (that  witness  expelled  from  Masonic 
lodge  for  false  swearing) ;  Carlson  y.  Winterson,  10  Misc.  388,  31 
N.  Y.  Supp.  430  (that  the  witness  has  forged  the  impeaxihing  witness's 
name  to  a  note) ;  Crane  v.  Thayer,  18  Vt.  162,  46  Am.  Dec.  142 
(notorious  counterfeiter) ;  McCirtchen  v.  Loggins,  109  Ala.  457,  19 
Sa  810  (impeaching  witness  cannot  be  asked  if  witness  sought  to  be 
impeached*  is  not  a  common  thief ) ;  Palmeri  v.  Manhattan  R.  Co. , 
39  N.  Y.  S.  R.  23,  14  N.  Y.  Supp.  468  (habitual  litigant) ;  Silliman 
V.  Sampson,  42  App.  Div.  623,  59  N.  Y.  Supp.  923  (proof  that  witness 
many  years  before  had  confessed  to  committing  a  larceny). 

Statutes  in  some  states  exclude  such  proof. 

For  fuller  treatment  of  the  question  of  the  right  to  impeach  witnesses  by 
evidence  of  specific  instances  to  prove  character,  see  note  in  14  KR.A. 
(N.S.)  697. 

7.  Inquiry  as  to  occnpatioi^  associates,  or  habits. 

The  right  to  inquire  of  a  witness  as  to  his  occupation  for  the 
purpose  of  impeachment  is  generally  recognized,  although  sub- 
ject to  important  limitations.^  So  a  witness's  associates  may 
be  shown.*  Evidence  as  to  the  general  character  for  drunken- 
ness of  a  witness  is  not  admissible  for  the  purpose  of  impeach- 
ment '  but  it  may  be  shown  that  a  witness  was  drunk  at  the 


294  '  civili  TEiAi  brief. 

time  of  the  occurrence  tci  which  he  testifier,  a^  bearing  on  his 
ability  to  testify  correctly  to  what  occurred,*  and  this  may  be 
done  without  first  interrogating  him  about  his  ebndition  at  the 
time  in  question,*  and  it  may  be  shown  by  cross-examination  of 
the  Witness  himself  as  well  as  bjj^'the  testimony  of  another  wit- 
ness.^ 

I  Little  Rock  Vehicle  &  Implem?nt/Co.  v.  Robinson,  75.  Ark.  549^,  87  ?.  W. 
1029  J  Crawford  v.  Ferguson,  5  Okla.  Crim,  Rep.  377,  115  Pac.  278,. 
45  L.R.A.  (N.S.)   519;  and  other  authorities  in  note  in  1  A.L.R,  1402. 

«  Crawford  v.  Ferguson^  5  Okla-  .(?rim.  Rpp.  377,  115  Pac.  278,  45  L-R-A. 
(N.a)    519..,  .     .        .     .  , 

8  Hodtt  V.  Moulton,  21  N.  H.  586;  Brindl©  y.  M^Ilvaiae,  lOSerg.  &  R,  282; 
Thayer  y.  Boyle,  30  M&  475;  and  note  in  Ann.  Cas.  1918Ay  642.  . 

«28  R.  C.  L.  p.  618,"  §'  207;  notfe^  16  Ann.  Cad.  368;  Tuttle  y.  Russell,  2 
Day  (Conn.)  201,  2  Am.  D^e.  89;  Joyce  v!  Parkhurst,  160  Mass.  243, 
22  N.  E.  899;  Van  Loan  v.  Willis,  13  Daly,  281 J  Stiilwell  t.  Farewell,  64 
Vt.  286,  24  Atl.  243;  Schneider  v.  Great  Ndrthiern  R.  Co.  47  Wash. 
45,  91  Pac.  565;  Mace  v.  Reed,  89  Wis.  440;  6^  N.  W.  186. 

5  Bliss  V.  Beck,  80  Neb.  290,  114  N-  W.  162,  16-  Ann.  Cas.  366:     ' 

6  Armour  v.  Skene,  153  Fed.  ^41,  8S  C.  d.  A.  385;  International,  etc.  R. 

Co.  V.  Dyer,  76  Tex.  156,  13  S.'  W. '  377.  ' 

Although  the  authorities  are  somewhat  conflicting,  the  weight 
of  authority  appears  to  hold  that,  ior  the  purpose  of  discredit- 
ing a  witness^  evidence  is  inadmissible  to  show  that  he  is  ad- 
dieted  to  the  use  of  opium,  morphine,  Or  similar  drugs,  unless 
it  is  proved  that  the  witness  was  ilnd^r  the  influence  of  the  drug 
at  the  time  pf  the  occurrences  to  which  Jie  testifieg,  or  a,t  the 
time  of  trial,  or  that  hi^  iflind  que  memqry  w  powers  of  observa- 
tion were  affected  by  the  habit* . 

1  Notes  15  A.L.R.  912;  Ann.  Cas.  1918A,  646;  McDowell  v.  Preston,  26 
Ga.^28;  Gordon  v.  Gilmore,  14l' Ga.  347,  80  S.  E.  1007;  Franklin  v. 
Franklin,  90  Tenn.  44,  16  S.  W.  557. 

D.  Impeachment  by  Evidence  of  Mental  or  Moral  Dje- 

yECTS. 

The  rule  appears  to  be  that  evidence  of  mental'. unsoundness 
of  a  witness  may  be  shown 'to  impeach  his  testimony  even  though 
he  may  not  be  mentally  incompetent  to  testify.^  The  rule,  how- 
ever,  extends  no  farther  than  to  permit  impeachment  by  show- 
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ing  an  abnormal  condition  of  the  mind  caused  by  disease,  or 
habits  which  impair  the  memory.  It  will  not  admit  evidence 
of  want  of  strength  or  accuracy  of  memory  of  a  witness  whose 
mind  is  not  shown  to  be  in  an  abnormal  condition."  And  testi- 
mony, after  plaintiff  had  testified,  tliat  she  stated  she  could  not 
remember  what  she  had  testified  to  upon  the  trial  is  not  admis- 
sible to  show  that  she  was  mistaken  in  her  testimony.* 

Under  familiar  rules'  of  law  the  credibility  of  a  witness  may 
be  impeached  by  showing  moral  defects.* 

lAlIeman  v.  8tepp,  52  Iowa,  626,  3  N.  W.  636,  36  Am.  Rep.  288  and 
note;  Derwin  v.  Parsons,  52  Mich.  425,  18  N.  W.  200,  60  Am.  Rep. 
262;  Rivara  v.  Ohio,  3  E.  D.  Smith  (N.  Y.)  264;  Isler  v.  Dew^,  76 
N.  C.  466;  Lard  V.  Beard,  79  N.  C.  5;  Fairehild  v.  Bascomb,  36  Vt. 
398;  28  R.  C.  L.  p.  617«  §  206;  note  15  A.L.R.  932,  citing  many 
criminal  cases. 

s  AHeman  t.  Stepp,  62  Iowa,  626,  3  N.  W.  636,  35  Am.  Rep.  288.  And  in 
Groodwyn  v.  Goodwyn,  20  Ga.  600,  it  was  held  that  the  memory  of  a 
witness  could  not  be  impeached  by  other  witnesses,  that  this  could  be 
done  only  by  cross-examination. 

sDundas  v.  Lansing,  76  Mich.  499,  42  N.  W.  1011,  13  A.  8.  R.  457,  5  L.R.A. 
143. 

tAlIeman  v.  8tepp,  62  Iowa,  626,  3  N.  W.  636,  35  Am.  Rep.  288. 

For  impeachment  by  evidence  of  drunkenness,  or  use  of  drugs  impairing 
memory  or  capacity  to  observe  correctly,  see  supra^  tubdivisions  C, 

§  7.  . 

E.  Impeaohboint  as  to  C0L1.ATERAL  AND  Immaterial  or  Ir* 

EELBVAHT    MATTERS    BROUGHT    OUT    OK    CrOSS-EXAMINA* 
TION. 

The  general  rule  is  that  a  witness  cannot  be  impeached  as  to 
collateral  or  immaterial  matter  brought  out  on  cross-examina- 
tion ;  *  but  hostility  or,  bias  denied  on  cross-examination  may 
nevertheless  be  proved  to  impeach  the  witness,"  and  a  corrupt 
motive  may  sometimes  be  shown.* 

1  Louisville  Jeans  Clothing  Co.  v.  Lischoff,  109  Ala.  136,  19  So.  436; 
Bunzel  v.  Maas,  116  Ala.  68,  22  So.  568;  Barkly  v.  Copeland,  86  Cal. 
483,  26  Pac.  1,  405;  Trabing  v.  California  Nav.  &  Impl-ov.  Co.  121 
Cal.  137,  53  Pac.  644;  Swanson  v.  French,  92  Iowa,  695,  61  N.  W. 
407;  Atchison,  T.  &  S.  F.  B.  Co.  v.  Townsend,  39  Kan.  116,  17  Pac. 
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804}  Butler  v.  Cooper,  3  Kan.  App.  145,  42  Pac.  839;  Hill  v.  Froehlick, 
38  N.  Y.  S.  R.  24,  14  N.  Y.  Supp.  610;  Paddock  v.  Kappahan,  41 
Minn.  528,  43  N.  W.  393;  Manget  v.  O'Neill,  61  Mo.  App.  35;  Pullen 
V.  Pullen,  43  N.  J.  Eq.  136,  6  Atl.  887 ;  Tallman  v.  Kimball,  74  Hun, 
279,  26  N.  Y.  Supp.  811;  Leinkauf  v.  Lombard,  12  App.  Div.  302, 
42  N.  Y.  Supp.  391;  McNeill  v.  Metropolitan. Street  R.  Co.  20  Misc. 
426,  45  N.  Y.  Supp.  1030;  North  Chicago  Street  R.  Co.  v.  Southwick, 
165  111.  494,  46  N.  E.  377;  Johnson  v.  Brown,  130  Ind.  534,  28  N. 
E.  698;  Carpenter  v.  Lingenfelter,  42  Neb.  728,  32  L.R.A.  422,  60 
N.  W.  1022;  Woodroflfe  v.  Jones,  83  Me.  21,  21  Atl.  177;  Franklin 
V.  Franklin,  90  Tenn.  44,  16  S.  W.  557;  Furlow  v.  United  Oil  Mills, 
104  Ark.  489,  149  S.  W.  69,  45  L.R.A.(N.S.)  372;  Brown  v.  Odill, 
104  Tenn.  250,  56  S.  W.  840,  78  A.  S.  R.  914,  52  L.R.A.  660;  Gulf,  C. 
&  S.  F.  R.  Co.  V.  Coon,  69  Tex.  730,  7  S.  W.  492;  Kirk  v.  Seattle  Elec- 
tric Co.  58  Wash.  283,  108  Pac.  604,  31  L.R.A.(N.S.)  991;  28  R.  C.  L. 
p.  613,  §  202. 

Thus  a  witness  on  the  trial  of  a  particular  issue  or  issues  before  a  referee 
cannot  be  impeached  by  evidence  of  statements  contradictory  to  his 
evidence,  made  upon  the  trial  of  an  issue  by  the  court  before  the  order 
of  reference,  which  is  collateral  to  the  issue  tried  by  the  referee. 
Mullen  V.  McKim,  22  Colo.  468,  46  Pac.  416.  And  a  witness  for 
plaintiff  in  an  action  for  personal  injuries  caused  by  a  defective  side- 
.  walk,  who  has  testified  that  the  walk  was  constructed  of  inferior 
lumber,  cannot  be  contradicted  as  to  a  collateral  matter  testified  to 
by  him  in  connection  therewith, — that  there  was  no  lumber  yard  in 
the  city  at  the  time  the  walk  was  constructed.  East  Dubuque  ▼. 
Burhyte,  173  111.  553,  50  N.  E.  1077.  And  witness  for  employer  in 
an  action  for  wrongful  discharge  cannot  be  impeached  by  evidence 
contradicting  his  denials  of  statements  claimed  to  have  been  made 
by  him  while  acting  as  foreman  of  the  employer  and  in  the  latter's 
absence,  to  the  effect  that  it  was  fixed  so  that  plaintiff  would  not 
stay  in  the  employment,  as  such  inquiry  relates  to  a  collateral  mat- 
ter. Pape  V.  Lathrop,  18  Ind.  App.  633,  46  N.  E.  154.  One  who 
testifies  on  direct  examination  that  only  parts  of  law  books  would  be 
consumed  in  a  fire  like  the  one  in  question,  and  gives  his  opinion  on 
cross-examination  that  in  another  fire  designated  a  specified  quantity 
of  such  books  could  not  have  been  burned  without  leaving  some  por- 
tion of  them,  cannot  be  impeached  by  showing  that  in  the  designated 
fire  no  portion  of  such  books  was  left  unburned.  Names  V.  Dwelling 
Ins.  Co.  95  Iowa,  642,  64  N.  W.  628.  A  witness  for  defendant  who  has 
denied  on  cross-examination  that  he  stated  at  a  specified  time  and 
place  that  he  had  borrowed  money  of  defendant  at  a  usurious  rate 
of  interest  cannot,  where  the  question  at  issue  is  whether  or  not  the 
loan  to  the  plaintiff  was  usurious,  be  contradicted  by  proof  that  he 
had  mad»  such  statement,  as  the  question  relates  to  a  collateral  mat- 
ter and  the  party  asking  it  was  bound  by  the  answer.  Murphy  v. 
Backer,  67  Minn.  510,  70  N.  W.  799.    That  a  witness  who  has  testi- 
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lied  to  the  value  of  land  told  another,  two  years  before,  that  he  was 
not  acquainted  with  real  estate  iralues  in  the  vicinity,  is  inadmissible, 
as  it  is  a  collateral  and  immaterial  matter.  Pierce  v.  Boston,  164 
Mass.  92,  41  N.  E.  227.  So,  testimony  of  previous  habits  of  sobriety 
of  a  person  suing  for  negligence,  being  brought  out  on  cross-examina- 
tion, and  being  a  clearly  collateral  matter,  is  not  open  to  contradic- 
tion for  the  purpose  of  discrediting  him  by  previous  deposition  tend- 
ing to  prove  drunkenness  during  the  same  period.  Union  P.  R.  Co. 
V.  Reese,  5  C.  C.  A.  510,  15  U.  S.  App.  92,  56  Fed.  288.  A  witness 
who  fixes  the  time  of  a  conversation  as  that  when  he  went  to  sell  a 
party  to  the  action  a  machine  cannot  be  impeached  by  proof  that 
the  order  for  such  machine  was  not  written  by  him.  Hoover  v.  Cary, 
86  Iowa,  494,  53  N.  W.  415.  And  a  witness  who  on  cross-examination 
has  testified  that  she  is  hot  addicted  to  the  use  of  morphine  cannot 
be  impeached  by  evidence  of  the  mere  fact  that  she  had  taken  mor- 
phine, there  being  nothing  to  show  the  amount  or  frequency  or  any 
ill  effects  on  her  mind  or  miemory,  as  that  is  an  immaterial  matter. 
Botkin  V.  Cassady,  106  Iowa,  334,  76  N.  W.  722.  In  an  action  for 
personal  injuries  in  a  wreck  claimed  to  have  been  caused  by  a'  loose 
wheel,  a  witness  who  denies  that  he  was  informed  that  the  wreck 
was  caused  by  a  loose  wheel  cannot  be  contradicted  and  impeached 
by  proof  that  he  was  so  informed,  as  that  is  an  immaterial  matter. 
Gulf,  C.  &  S.  F.  R.  Co.  v.  Coon,  69  Tex.  730,  7  S.  W.  492.  And  an 
engineer  who  has  testified  that  he  did  not  see  plaintiff  before  he  was 
struck  by  his  train,  or  know  that  he  was  injured  until  the  following 
day,  cannot  be  impeached  by  contradicting  his  testimony  that  he  did 
not  see  any  person  on  one  side  of  the  track  near  the  crossing  where 
the  accident  occurred,  who  it  is  claimed  attracted  his  attention  and 
pointed  back  where  the  accident  happened,  as  such  testimony  is  im- 
material. Texas  &  P.  R.  Co.  v.  Phillips,  91  Tex.  278,  42  S.  W.  852. 
So,  a  statement  by  the  daughter  of  plaintiff  in  an  action  for  personal 
injuries  received  by  collision  with  an  electric  car,  made  soon  after 
its  occurrence,  that  it  was  her  father's  ''fault/'  being  inadmissible 
as  original  evidence,  cannot  be  made  the  basis  for  impeaching  the 
daughter  as  a  witness  on  her  denial  that  she  made  such  statement. 
Saunders  v.  City  &  Suburban  R.  Co.  99  Tenn.  130,  41  S.  W.  1031. 

The  test  of  whether  a  matter  is  collateral  or  not  is  said  to  be  whether 
or  not  the  rross-examining  party  would  be  entitled  to  prove  it  as  a 
part  of  his  case  tending  to  establish  his  plea. 

See  further  illustrations  of  the  rule:  Denver  Tramway  Co.  v.  Owens, 
20  Colo.  ia7,  36  Pac.  848;  Blough  v.  Parry,  144  Ind.  463,  40  N.  E. 
70,  43  N.  E.  560;  Robbins  v.  Spencer,  121  Ind.  594,  22  N.  E.  660; 
Brewer  v.  Ream,  15  Ind.  App.  51,  42  N.  E.  824;  Kennett  v.  Englc, 
105  Mich.  693,  68  N.  W.  1009;  Scharff  v.  Grossman,  59  Mo.  App. 
199;  Hinton  v.  Pritchard,  98  N.  C.  355,  4  8.  E.  462;  Feibelman  v. 
Manchester  F.  Assur.  Co.  108  Ala.  180,  19  So.  540;  Jordan  v.  Mc- 
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Kinney,  144  Mass.  438,  11  N.  E.  702;  Gates  v.  Rifle  Boom  Co.  70 
Mich.  309,  38  N.  W.  245;  Farmers'  Loan  &  T.  Co.  v.  Montgomery, 
30  Neb.  33,  46  N.  W.  214;  Hamilton  v.  Forsyth,  77  Hun,  578,  28  N. 
Y.  Supp.  1016;  Rogers  v.  Cook,  8  Utah,  123,  30  Pac.  234;  Payne  v. 
Crawford,  102  Ala.  387,  14  So.  854.  So  the  declarations  of  the  fore- 
man of  defendant  some  time  after  the  happening  of  an  accident,  with 
reference  to  the  cause  thereof,  are  not  admissible  to  impeach  him  as 
a  witness  for  defendant,  although  he  denied  on  cross-examination 
that  he  made  such  declarations,  where  there  is  no  substantive  evidence 
tending  to  establish  the  matter  to  which  the  alleged  declarations 
related.  Pfeffer  v.  Stein,  26  App.  Div.  535,  50  N.  Y.  Supp.  516.  A 
witness  cannot  be  impeached  by  evidence  that  he  has  made  state- 
ments contradictory  of  testimony  elicited  by  the  party  offering  to 
impeach  him,  given  when  recalled  for  the  purpose,  and  which  did  not 
tend  to  better  or  explain  that  given  on  his  direct  examination.  Sur- 
dam  V.  Xngraham,  36  N.  Y.  S.  R.  769,  12  N.  Y.  Supp.  798.  And 
previous  declarations  of  a  witness  in  regard  to  an  immaterial  mat- 
ter as  to  which  his  testimony  is  incompetent  and  improperly  elicited 
on  cross-examination  by  the  party  seeking  to  impeach  him  are  inad- 
missible in  evidence  for  the  purpose  of  impeaching  his  veracity.  Goltz 
V.  Griswold,  113  Mo.  144,  20  S.  W.  1044. 

But  evidence  by  a  witness  for  defendant  as  to  a  conversatioi^  with  plain- 
tiffs  intestate,  who  on  cross-examination  also  testifies  to  a  similar 
conversation  at  a  later  date,  may  be  contradicted  as  to  the  latter 
conversation  in  rebuttal,  for  the  purpose  of  discrediting  the  witness, 
aoutier  v.  Grafton  &  U.  R.  Co.  162  Mass.  471,  39  N.  E.  110.  And 
in  Central  R.  Co.  v.  Allmon,  147  111.  471,  35  N.  E.  725,  it  is  held  that 
where  a  motorman  of  an  electric  street-railway  company,  by  whose 
alleged  negligence  plaintiff  was  injured,  has  testified  in  chief  that  he 
instantly  applied  the  brake  and  did  everything  possible  to  stop  the 
car,  questions  to  him  on  cross-examination  as  to  whether  he  had  not 
told  others  on  the  day  after  the  accident  that  he  neglected  his  busi- 
ness and  forgot  to  put  on  the  brake,  are  not  collateral  or  irrelevant 
to  the  issue,  and  his  negative  answers  thereto  may  be  contradicted 
by  other  testimony  for  the  purpose  of  impeachment.  A  conversation 
of  the  general  manager  of  a  corporation  defendant  in  a  libel  suit, 
tending  to  show  his  motive,  is  not  a  mere  collateral  matter.  Post 
Pub.  Co.  v.  Hallara,  8  C.  C.  A.  210,  16  U.  S.  App.  613,  59  Fed.  630. 

Any  error  there  may  be  in  permitting  witnesses  to  be  contradicted  on 
collateral  matters  for  the  purpose  of  impeachment,  without  having 
cautioned  that  they  would  be  contradicted,  is  obviated  when  the  wit- 
nesses impeached  are  recalled  and  allowed  to  make  explanations. 
Patterson  v.  Wilson,  101  N.  C.  594,  8  S.  E.  341. 

2  Thus,  evidence  of  statements  made  by  a  witness  out  of  court  is  admis- 
sible for  the  purpose  of  showing  his  hostility  to  one  of  the  parties 
to  the  suit,  although  brought  out  and  denied  on  cross-examination, 
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as  the  geneml  rule  that  a  'WHnoefi  cannot  bei.impeadied  or  contradicted 
as  to  collateral  matters  so  biiought  out  does  not  apply  wbere  interest 
or  hostility  are  sought  to  be  shown.  Staser  Tw  Hogan,  120  Ind.  207, 
21  K.  E.  911,  22  N:  Ex  9)90.  Where  a  witness  on  cross-examination 
has  denied  that  he  had  previoosly' stated  thai  he  would  have  to  testify 
as  favorably  as  possible' for  the  party  eallinghim  in  order  to  hold 
his  joby  it  is  not  error,  to  permit  tl^e  ot^ei;  party  to  prove  that  Jhe  had 
made  .such  declarationi  •  as  the  .rule  precluding  contradiction  .  of  an 
answer  on  cross-e^aoninatiQni  to.  an  ii;imaterial  question  does  not 
apply  where  the  purppsa  ol  it  is  to  show  motive,  or  bjas  in  favor  of 
or  against  a  paiiy.  Illinois  G.  ..H.  Cp.  v..  Haynes,  64.  Miss,,  604,  1 
So.  765. ;  And.  a  witness-  who  on.  .oro^s-ex^juinatlon  denies  making  a 
deolaratioB  may  ba  contradicted  .>y  prool  of  such  declaration,  although 
it  rdates  to  a  collateral, n^^atter,  where  it  tends  to  show  his  temper, 
bias,  or  disposition.  Cathey  v«  Shoemaker,  119  N.  C.  424,  26  S.  E. 
44.  See.  also,  supra,  subdivision  B,  asto  impeachment  by  proof  of 
hostility^  bias,  pr  Jnl^^rest.,  While  interest  is  usually  provable  for 
the  purpose  of  Impeachment,^  either  under  the  decisions  of  the  courts 
or  under  statutory  provisions,  yet  in  the  case  of  Kramer  v.  Thomson- 
Houston , Electric  Light  Co.  9^  N.  C.  277,  it  is  held  that  the  answer 
of  a  witness  who  is  also  a  party  to  an  action,  to  a  question  as  to 
a  collateral  matter  put  solely  with  a  view' to  disparage  and  discredit 
him  by  showing  his  interest  in  or  relation  to  the  controversy,  cannot 
be  contradicted.  '  •    •  .    .  >       ; 

S  Thus,  letters  written  by  a  witness  in  reference  to  matters  involved  in  the 
suit  in  which  he  is  called,  showing  a  corrupt  disposition,  for  a  pecu- 
niary oonsiderationy  to'tfoneefail  or  perveart  the  .truth  in  the  matter  as 
to  whieh  h«  testifiiB^,   are  ladn^issiblei.fpr  .the   purpose   of  impeach- 

Alward  v.  Oaks,  63  Minn.  190,  66  N.  W.  370.  8o,  defendant  in  an  action 
for  personal  injuries  is  not  concluded  by  the  answers  of  plaintiff's 
witness  on  cross-examination  denying  a  conversation  with  a  -  third 
party  to  show  his '  willinghess  to  sell  his  testimony,  but  may  eall 
another  =  witness  to  show  his  (Mimm.  .  Hope  v.  West  .Chicago  Street 
B.  Co.  82  III.  App.  811.  But  in  J^eNeill  y.  Metropoliton  Street  R. 
Co.  20  Misc.  426,  45  J^.  Y.  Supp.  1030,  it  is  held  that  plaintiff  in  an 
action  for  personal  injuries  against  a  street-car  company  is  bound 
by  the  testimony  of  the  conductor  oH  cross-examination,  denying  that 
he  stated  to  plaintiff^s  attbri^ey  that  he  had  been  offisr^  money  by 
the  company  to  stand  by  his  statenlent  of  tihe  case^.  and  that  if  plain- 
tiff wanted  hink  .to  m^Ke  a  state^^nt  he.  wo^ld  have  to  pay  him  that 
amount,  .and  qannot .  contradict  him  lor  the  purpose  of  affecting  his 
credibility.  But  it  is  questionable  if  the  authorities  cited  in  this  de- 
cision sustain  its  conclusion. 

In  Louisville  &  N.  R.  Co.  v.  Ritter,'  86  Ky.  368,  3  S.  W.  691,  it  is  held 
that  a  witness  in  an  action  for  persona)  injuries  who  is  claimed  to 
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have  made  a  statement  that  he  had  desired  to  obtain  evidence  of 
certain  facts  and  that  money  was  no  object,  and  who,  on  his  attention 
being  called  thereto  on  cross*examination,  denies  having  made  such 
statement,  cannot  be  impeached  by  proof  thereof, — especially  by  the 
testimony  of  a  witness  not  menti<»ied  as  the  one  to  whom  it  was  made, 
where  he  does  not  testify  as  to  such  facts. 

A  conversation  of  the  general  manager  of  the  corporation  defendant  in  a 
libel  suit,  tending  to  show  his  motive  in*  publishing  the  alleged  libelous 
article,  is  not  a  mere  collateral  matter;  and  evidence  in  rebuttal  to 
show  that  the  denial  of  such  manager  upon  cross-examination,  that 
such  conversation  took  place,  was  untrue,  is  admissible  to  impeach  his 
credibility  as  a  witness  in  regard  to  the  issue  of  malice.  Post  Pub. 
Co.  V.  Hallam,  8  C.  C.  A.  201,  16  U.  S.  App.  613,  59  Fed.  530. 

Likewise  a  witness  who,  on  cross-examination,  has  testified  that  he  has 
never  been  arrested  or  convicted  of  a  crime,  may,  for'  the  purpose  of 
discrediting  him,  be  contradicted  by  court  records  showing  that  he  has 
been  tried  and  convicted  of  a  crime,  the  question  whether  or  not  a  wit- 
ness has  been  convicted  of  the  crime  not  being  a  collateral  one  in  the 
sense  that  the  party  cross-examining  him  is  bound  by  his  answer. 
Helwig  V.  Lascowski,  82  Mich.  619,  10  L.R.A.  378,  46  N.  W.  1033. 

As  to  impeachment  by  proof  of  conviction,  see  supra,  subdivision  C,  §  4. 

F.  Impeachment  of  One's  .Own  Witness. 

1.  In  general. 

The  general  rule  is  that  a  party  who  calls  a  witness  to  sup- 
port or  prove  his  case  cannot  discredit  him  by  evidence  of  gen- 
eral bad  character  or  by  evidence  introduced  for  the  sole  pur- 
pose of  impeaching  him.^ 

But  this  general  rule  must  be  understood  to  mean  that  the 
witness  is  not  to  be  impeached  directly  on  account  of  his  char- 
acter for  truth ;  *  and  the  party  can  prove  the  truth  of  partic- 
ular matters  by  other  witnesses,  even  though  he  may  thereby 
directly  contradict  his  own  witness,  the  distinction  being  be- 
tween an  impeachment  generally  and  a  contradiction  in  respect 
to  a  particular  fact.'  And  he  may  thus  contradict  his  witness 
even  though  the  evidence  of  such  other  witnesses  may  collater- 
ally show  that  the  witness  contradicted  is  unworthy  of  belief.* 

But  the  rule  is  well  settled  that  a  party  cannot  impeach  a 
witness  whom  he  has  voluntarily  called  or  made  his  own,  unless 
the  witness  has  given  affirmative  testimony  injurious  to  the  par- 
ty's case,  and  has  not  merely  failed  to  testify  to  facts  which  the 
party  sought  to  prove  by  him.* 
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111  many  states  the  matter  is  regulated  by  statute.'  In  some 
states  contradiction  is  permitted  only  in  case  of  surprise,  or 
where  the  party  is  compelled  to  produce  the  witness  or  has  been 
entrapped  into  introducing  him.  But, in  other  states  the  rule 
is  extended  to  permit  impeachment  by  proof  of  inconsistent 
statements.'  For  the  last  class  of  proof  a  foundation  must  be 
laid  by  interrogating  the  witness  in  regard  to  the  contradictory 
statements.* 

1  StearnB  t.  M«rchantB'  Bank,  58  Pa.  490 ;  Queen  v.  State,  5  Harr.  &  J. 
232;  Baltimore  &  O.  R.  Ck).  t.  State,  41  Md.  295;  Ensor  t.  Bolgiano, 

67  Md.  190,  0  Atl.  629;  Brawn  v.  Wood,  19  Mo.  475;  Dunn  v.  Dun- 
naker,  87  Mo.  597;  Fearey  v.  O'NeiU,  149  Mo.  473,  73  Am.  St.  Rep. 
440,  50  S.  W.  918;  Bradford  v.  Bush,  10  Ala.  386;  Winston  v.  Moseley, 
2  Stew.  (Ala.)  137;  Brewer  v.  Porch,  17  N.  J.  L.  377;  Bennett  v. 
State,  24  Tex.  App.  73,  5  Am.  St.  Rep.  875,  5  S.  W.  527;  Rockwood 
T.  Poundstone,  38  III.  199;  and  Milsap  v.*  People,  2  Colo.  351;  Smith 
T.  Briscoe,  65  Md.  561,  5  Atl.  334;  Bank  of  Northern  Liberties  v. 
Davis,  6  Watts  &  S.  285 ;  Hunt  v.  Fish,  4  Barb.  324 ;  Hunter  v.  Wet- 
sell,  84  N.  Y.  549,  38  Am.  Rep.  544;  Thompson  v.  Blanchard,  4  N.  Y. 
303;  Varick  v.  Jackson,  2  Wend.  166,  19  Am.  Dec.  571;  Pollock  v.  Pol- 
lock, 71  N.  Y.  137;  Lawrence  v.  Barker,  5  Wend.  301;  People  v,  Saf- 
ford,  6  Denio,  112;  McArthur  v.  Sears,  21  Wend.  190;  Com.  v.  Stark- 
weather, 10  Cush.  59 ;  Adams  v.  •  Wheeler,  97  Mass.  67 ;  Brolley  v. 
Lapham,  13  Gray,  294;  Brooks  v.  Weeks,  121  Mass.  433;  Stockton 
V.  Demuth,  7  Watts,  39,  Z2  Am.  Dec  735;  Self  y.  State,  28  Tex.  App. 
398,  13  S.  W.  602;  Griffin  v.  Wall,  32  Ala.  149;  Thorn  v.  Moore,  21 
Iowa,  285;  White  v.  State,  10  Tex.  App.  381;  Helm  v.  Handley,  1 
Idtt.  (Ky.)  219;  Sisson  v.  Conger,  1  Thomp.  &  C.  564;  Sanchez  v. 
People^  22  N*  Y.  147;  Com.  v.  Hudson,  11  Gray,  64;  Com.  v.  Welsh, 
4  Gray,  535;  Powles  v.  Dilley,  9  Gill,  222;  Coulter  v.  American  Mer- 
ehants'  Union  Exp.  Co.  56  N.  Y.  585 ;  Becker  v.  Koch,  104  N.  Y.  394, 

68  Am.  Rep.  515,  10  N.  E.  701 ;  United  States  v.  Watkins,  3  Cranch, 
C.  C.  441,  Fed.  Cas.  No.  16,649;  Perry  ▼.  Massey,  1  Bail.  L.  32;  Bul- 
lard  ▼.  Pearsall,  53  N.  Y.  230;  Adams  t.  Wheeler,  97  Mass.  67;  Brown 
T.  Bellows,  4  Pick.  194;  Whitaker  v.  Salisbury,  15  Pick.  544;  Olmstead 
Y.  Winsted  Bank,  32  Conn.  278,  85  Am.  Dec.  260;  Hall  v.  Manson,  99 
Iowa,  698,  68  N.  W.  922,  34  L.R.A.  207;  Fall  Brook  Coal  Co.  v. 
Hewson,  158  N.  Y.  150,  52  N.  E.  1095,  70  A.  S.  R.  466,  43  L.R.A.  676 ; 
28  R-  C.  L.  p.  642,  §  226. 

A  party  is  presumed  to  know  the  character  of  the  witnesses  he  introduces, 
and,  having  presented  them,  the  law  will  not  permit  him  afterwtkrds 
to  impeach  their  general  reputation  for  truth,  or  to  impugn  their 
credibility,  by  general  evidence  tending  to  show  them  unworthy  of 
belief.  Thompson  v.  Blanchard,  4  N.  Y.  303;  Bank  of  Northern 
Libertiea  v.  Dav^,  6  Watts  &  S.  285.  . 
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A  party  may  not  cQmplaiii  that  he  is  hel^  to .  the  effect  of  the  •▼idence 
which  he  vouches  for,  by  ^producing  the  witnesses  who  give  it.  Fill- 
more V.  Union  P.  R.  Co.  2  Wyo.  94i 

And  the  court  has  no  discretion  to  allow  such  impeachment.  Cox  t. 
Eayres,  55  Vt.  2^4,  45  Am.  llep.  583. 

A  party  cannot  impeach  a  witness  called  biy  him  by '  evidence-  of  comrersa- 
tions  had  between  himself  and  the  witness..  Mason  v. '  Gorbin,  88  Hun, 
.540,  34  'S,Y,  Supp.  773^  And  a  witness  for  plaintiff  who  has  testified 
on  cross-examination  to  the  truth  of  a  circular  issued  by  the  defend- 
ant corporation,  of  which  he  is  a  member,  cannot  be  contradicted  by 
plaintiff  by  prooif  of  coivtradivtory  declarations  among  m^rmbers  of  the 
company.  Brush  r.  Manhattan  H.  Co.  44  N.  Y.  S.  IL  111,  17  N.  Y. 
Supp. '540.  But  the  Tule  that  a  party  cannot  be  impeached  by  the 
party  by  whom  he  is  called  does  not  apply  where  it  sought  to  disprove 
testimony  drawn  out  ».o&  >cro8s-«aaminati0n  by  the  advene  party. 
Smith  v.  Utesch,  85  Ibwa,  381^  62  N.  W.  848.  And  a  party  may  show 
that  her  own  witness  was  mistaken  in  reference -to  any  matter  favor- 
able to  her  to  which  the  witness  has  ■  testified  and  elicit  from  him  if 
possible!  the  totent  and  ehiaracter  of  his  recollection;  Feibehnaa  t. 
Manchester  F..  Assnr  Go.  108  Ala^  180,1  '19  So.  540. 

And  one  who  puts  a  witness  on  the  ^nd,  but  exdises  him  without  asking 
him  any  questions  that '  ai'c  material  to  the  issiies  on  trial,  lis  not 
thereby  precluded^  if  the  ^Mtiness  is  afterwards  called  and  examined 
by  the  opposite  party,  from  cross-examining  him  and  diiscrediting  him 
by  proving  his  Contradictory  statements  out  of  court.  Fall  Brook 
Coal  Co.  V.  Hewson,  158  N.  Y.  150,  43  L.R.A,  676,  62  N.  E'."1096.  A 
party  d6es  hot,  by  cro^s-examinihg  a  witnesis  as  to  incidents  attending 
the  testimohy  given  by  him  in  chief,  make  him  her  oWn  i^itness  so  as 
to  prevent  her  f)rom  contfUidictinjg  liim  as  to  a  fact  or  circumstance 
to  which  he  has  not  preViously  testified,  stated  by  him  hi  answer  to 
a  question  which  dfd  not  call  therefor;  ColweH  vC  Cblwell,  14  App. 
Div.  80,  4^  N.  Y.  Silpp.  439.  Platintlff,  In  an  action  to  recover  tent 
under  an  original  lease  the 'possession  or  execution- of  which  is  denied 
by  defendants,  does  not  make  an  agent  of  defendants;  to  whom  the 
lease  was  delivered,  his  own  witness  so  as  to  preclude  his  contradic- 
tion, where  he  is  compelled  to  liall  him  to  account  for  its  nonproduc- 
tion.  Morris  v.  Guffey,  188  Pa.  584;  41  Atl.  731.  But  a  parly  id  an 
action  who  puts  in  evidence  a  dcj^osltion  taken  by  the  opposite  party 
thereby  makt;s  the  witness  his  own,  'witliin  the  rule  relating*  to  the 
contradibtion  of  one's  owfa  witness.  McCortaiick  Harvesting  Mich. 
Co.  V.  Laster,  81  III.  App.  316.  And  one  who,  on'  cross-examin&tion 
of  a  witness  of  an  adverse  party,* prefers  to  rely  upon^and  reads,  the- 
testimony  of  suefa  witness  on  his  cross-es&mination  on  a  former*  •  trial, 
thereby  makes  such  witness,'  and  oonsequeutly  his  testimony,  his  ^nvn. 
Tourtelotte  v.  Brown;  4  Colo.  App.  877,  36  *Pao.  73. .  A  ^witness  may 
be  eontradieted  by  the  party"  taking  his  deposition  wherb  the  -deposi- 
tion is  introduced  by  the  opposite  party.    Bloomington  v.  Osterle,  139 
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111.  120,  28  N.  E.  1068.  But  in  Salt  Springs  Nat.  Bank  v.  Fancher, 
92  Hun,  327,  36  N.  Y.  Supp.  742,  it  is  held  that  the  plaintiflf  in  an 
action  to  set  aside  a  conveyance  as  fraudulent  does  not  make  the 
principal  debtor  his  own  witness  by  introducing  in  evidence  his  depo- 
sition taken  in  supplementary  proceedings,  so  as  to  affect  his  right 
to  cross-examine  him  and  prove  by  him  any  facts  pertinent  to  the 
issue,  where  he  is  afterwards  called  as  a  witness  by  defendants.  And 
one  does  not  make  a  witness  of  the  adverse  party  his  own  by  putting 
in  evidence  one  of  two  depositions  of  such  witness  taken  at  the  in- 
stance of  the  adverse  party,  for  the  purpose  of  impeaching  him  by 
showing  statements  therein  contradictory  to  those  in  the  other  depo- 
sition used  by  the  other  party.  Thompson  v.  Gregor,  11  Colo.  631,  19 
Pac.  461. 

S  Brown  v.  Bellows,  4  Pick.  179;  BuUard  ▼.  Pearsall,  53  N.  Y.  230;  Perry 
V.  Massey,  1  Bail.  L.  32. 

<Bok  V.  Vincent,  12  Abb.  Pr.  137;  Edwards  v.  Crenshaw,  30  Mo.  App. 
610;  Pickard  v.  Collins,  23  Barb.  444;  Thompson  v.  Blanchard,  4  N. 
Y.  303;  Meyer  Bros.  Drug  Co.  v.  McMahan,  60  Mo.  App.  18;  Brown 
V.  Wood,  19  Mo.  475;  Price  v.  Lederer,  33  Mo.  App.  436;  United 
States  V.  Watkins,  3  Cranch,  C.  C.  441,  Fed.  Cas.  No.  16,649;  Franklin 
Bank  v.  Pennsylvajiia,  D.  &  M.  Steam  Nav.  Co.  11  Gill  &  J.  28,  36, 
33  Am.  Dec.  687;  Sewell  v.  Gardner,  48  Md.  178;  Tobin  v.  Chicago 
City  R.  Co.  17  ni.  App.  82;  Mitchell  v.  Sawyer,  115  111.  650,  5  N. 
E.  109;  Olmstead  v.  Winsted  Bank,  32  Conn.  278,  85  Am.  Dec.  260; 
Spencer  v.  White,  23  NT.  C.  (1  Ired.  L.)  236;  Brown  v.  Bellows,  4 
Pick.  179;  Com.  v.  Starkweather,  10  Cush.  59;  Bradley  v.  Ricardo, 
8  Bing.  57,  131  Engi  Reprint,  321, 1  Moore  &  8. 133,  1  L.  J.  C.  P.  N.  S. 
36;  Adams  v.  Wheeler,  97  Mass.  67;  Whitaker  ▼.  Salisbury,  15  Pick. 
544;  Darling  t.  Thompson,  108  Mich.  215,  65  N.  W.  754;  Lawrence  v. 
Barker,  5  Wend.  301;  First  Nat.  Bank  v.  Weston,  24  App.  Div.  230,  48 
N.  Y.  Supp.  403;  Skipper  v.  State,  69  Ga.  63;  Burkhalter  ▼.  Edwards, 
16  Ga.  593,  60  Am.  Dec.  744 ;  Cronan  v.  Roberts,  65  Ga.  678 ;  Hunter  v. 
Wetsell,  84  N.  Y.  549,  38  Am.  Rep.  544;  Norwood  t.  Kenfield,  30  Cal. 
393;  Kendrick  v.  Dellinger,  117  N.  C.  491,  23  S.  E.  438;  Blackwell 
V.  Wrightj  27  Neb.  269,  20  Am.  St.  Rep.  662,  43  N.  W.  116;  Moflfatt  v. 
Tenny,  17  Colo.  189,  30  Pac.  348;  Thorp  v.  Leibrecht,  56  N,  J.  Eq. 
499,  39  Atl.  361;  Fox  v.  Forty-four  Cigar  Co.  90  N.  J.  L.  483,  101  Atl. 
184,  5  A.L.R.  723 ;  Brace  v.  Northern  P.  R.  Co.  63  Wash.  417,  115  Pac. 
841,  38  L.R.A.(N.S.)  1135;  28  R.  C.  L.  p.  643,  §  227;  note  21  L.R.A. 
420. 

A  receiver  of  a  corporation  who  produces  books  of  account  of  the  corpora- 
tion to  prove  errors  and  falsifications  of  the  accounts  therein,  upon 
the  issue  as  to  whether  or  not  dividends  were  paid  out  of  net  earnings, 
-  is  not  estopped  from  contradicting  entries  therein,  where  he  represents 
'  the  creditors  as  well  as  the  corporation.  Whittaker  v.  Amwell  Nat. 
Bank,  52  N.  J.  Eq.  400,  29  Atl.  203.  And  statements  of  plaintiff's 
witness  on  cross-examination  by  defendant,  that  he  received  no  au- 
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thority  from  the  defendant  to  order  the  particular  goods  from  plain- 
tiff for  which  the  latter  is  seeking  to  recover,  does  not  qualify  his 
testimony  as  to  the  facts  showing  a  general  authority  to  order  goods, 
so  as  to  conclude  Ihe  plaintiff  hy  the  question  of  his  authority  to  huy 
the  goods  in  question.    Bannon  v.  Levy,  20  Misc.  581,  46  N.  Y.  Supp 
353.     The  testimony  by  a  witness  for  the  defendant,   that  a  claim 
sought  to  be  recoverd  in  offset  by  the  defendant  was  assigned  to  the 
defendant  in  trust  for  the  benefit  of  a  third  person,  does  not  preclude 
the  defendant  from  showing  that  by  a  subsequent  arrangement  the 
assignment  was  made  to  him  individually.     First  Nat.  Bank  v.  Post, 
66  Vt.  237,  28  Atl.  989.    In  an  action  upon  a  promissory  note,  where 
the  defense  is  that  the  signature  was  forged,  a  witness  who,  upon  4 
former  trial,  testified  for  the  plaintiff  that  he  was  present  and  saw 
the  note  signed  by  the  alleged  maker  upon  a  certain  day  at  a  certain 
time  und  place,  may,  when  such  evidence  is  withheld  by  the  plaintiff 
be  called  by  the  defendant,  who.  will  not  be  bound  by  his  testimony 
but  may  show  by  other  witnesses  that  the  alleged  maker  was  else- 
where on  the  day  named.    Brown  v.  Tourtelotte,  24  Colo.  204,  50  Pac. 
195. 

And  the  doctrine  that  a  party  may  contradict,  though  not  impeach,  his 
own  witness,  is  applicable  where  he  is  himself  the  witness,  where  the 
circumstances  are  consistent  with  honesty  and  good  faith.  Hill  v. 
West  End  Street  R.  Co.  158  Mass.  458,  33  N.  E.  582. 

*Tobin  v.  Chicago  City  R.  Co.  17  111.  App.  82;  Rockwood  v.  Poundstone, 
38  111.  199;  Swamscot  Mach.  Co.  v.  Walker,  22  N.  H.  457,  55  Am. 
Dec.  172 ;  Bullard  v.  Pearsall,  53  N.  Y.  230. 

BRe  Kennedy,  104  Cal.  429,  38  Pac.  93;  Marugg  v.  Kells,  146  111.  App. 
394;  Miller  v.  Cook,  124  Ind.  101,  24  N.  E.  577;  Pryor  v.  Warford,  21 
Ky.  L.  Rep*  1311,  54  S.  W.  838;  Moore  v.  Chicago,  St.  L.  &  -N.  O.  R. 
Co.  59  Miss.  243;  Mutual  L.  Ins.  Co.  v.  Schmidt,  6  Ohio  Dec.  Reprint, 
901,  affirmed  on  other  points  in  40  Ohio  St.  112;  Langford  v.  Jones, 
18  Or.  307,  22  Pac.  1064;  28  R.  C.  U  p.  645,  §  229;  note  42  L.R.A. 
(N.S.)  747,  where  are  reviewed  all  the  cases,  criminal  as  well  as 
civil,  on  right  to  impeach  one's  own  witness  because  he  has  not  testi- 
fied as  expected,  where  his  testimony  is  not  affirmatively  injuj  ious. 

6  The  current  statutes  should  be  consulted. 

7  Thus  in  Miller  v.  Cook,  124  Ind.  101,  24  N.  E.  577,  it  is  held  that  the 

rule  permitting  a  party  to  contradict  his  own  witness,  being  statutory, 
applies  only  where  the  testimony  given  is  a  suprise  to  the  party 
calling  him  and  is  prejudicial.  See  also  Oldfather  v.  Zent,  21  Ind. 
App.  307,  52  N.  E.  236,  stating  that  the  rule  does  not  apply  where 
the  witness  merely  fails  to  testify  as  expected. 
So,  mere  failure  of  a  witness  to  testify  to  facts  sought  to  be  proved  by 
her,  by  denial  of  knowledge  thereof,  is  not  prejudicial  to  tl?J5  party 
calling  her  so  as  to  permit  her  impeachment  by  proof  of  statements 
made  by  her  as  to  such  facts  which  she  denies  making,  under  the 


rx. IMPEACHMENT  AND  COBBOBOBAtlON  OF   WITNESSES.       305 

Indiana  statute.  Blough  v.  Parry,  144  Ind.  463,  40  N«  £.  70,  i3  >^. 
£.  560.  And  a  party  eannot  impeach  the  testimony  of  his  own  wit- 
ness contained  in  a  deposition  by  showing  his  contradictory  state* 
ments  made  out  of  court,  where  there  is  na  element  of  surprise  or 
imposition  justifying  it.     Dunn  v.  Dunnaker,  87  Mo.  597. 

A  party  who  calls  as  a  witness  the  son-in-law  of  the  adverse  party  cannot 
contradict  him  or  impugn  his  credibility  by  showing  that  in  an  ex- 
amination by  his  attorney,  which  was  not,  however,  for  the  prepara- 
tion of  the  case  for  trial,  he  made  statements  inconsistent  with  his 
testimony,  as  he  should  have  .ei;pected  the  witness  to  be  friendly  to 
the  other  party* and  cannot  be  considered  as  taken  by  surprise*  £m- 
hart  ▼.  Hiller,  16  Lane.  L..Rey.  51.  And  so,  a. witness  called  to  prove 
a  forgery,  although  she  has  all  along  been  insisting  that  it  was  genu- 
ine, cannot,  upon  testifying,  adversely  to  the  party  calling  her,  be 
impeached  by  such  party  by  proof  of  bad  character,  under  Indiana 
Bev.  Stat.  1881,  §  507,  providing  that  a  party  cannot  impeacli  hia 
own  witness  by  such  proof  unless  it  was  indispensable  that  the  party 
should  produce  him,  or  in  case  of  manifest  surprise.  Diffenderier  v. 
Scott,  5  Ind.  App.  243,  32  N.  E.  87. 

A  witness  whose  testimony  has  been  merely  weakened  by  his  admission  on 
cross-examination  of  having  made  an  affidavit  somewhat  modifying  his 
testimony  on  direct  examination,  cannot,  on  redirect  examination,  be 
interrogated  with  regard  to  his  testimony  in  another  case  inconsistent 
with  such  affidavit,  merely  for  the  purpose  of  giving  strength  and  color 
to  his  present  direct  testimony,  as  the  rule  permitting  such  examina- 
tion in  case  of  surprise  does  not  extend  to  such  surprise  of  cross- 
examination  in  regard  to  declarations  inconsistent  with  affidavits  used 
to  weaken  perfectly  consistent  direct  testimony.  Hine  v.  Gushing,  53 
Hun,  519,  6  N.  Y.  Supp.  850. 

Under  the  Georgia  statute,  5  Parks's  Anno.  Code,  §  5879,  a  direct  impeach- 
ment of  a  witness  is  allowable  where  the  party  has  been  entrapped 
into  producing  the  witness.  Skipper  v.  State,  59  Ga.  65.  But  m^re 
contradictory  statements  are  not  sufficient:  they  must  have  deceived 
and  led  the  party  to  introduce  the  witness.  Dixon  v.  State,  86  Ga. 
754,  13  S.  E.  87. 

80f  in  Missouri,  there  may  be  a  direct  impeachment  where  the  party  has 
0  been  entrapped.     State  use  of  Guthrie  v.  Martin,  52  Mo.  App.  511; 
Fearey  v.  O'Neill,  149  Mo.  467,  73  Am.  St.  Rep.  440,  50  S.  W.  918. 

«  Walkup  V.  Com.  14  Ky.  L.  Rep.  337,  20  S.  W.  221 ;  Fairly  v.  Fairly,  38 
Miss.  280;  Shelton  v.  Hampton,  28  N.  C.  (6  Ired.  L.)  216;  Stearns 
V.  Merchants'  Bank,  53  Pa.  490;  Price  v.  Lederer,  33  Mo.  App.  426; 
Bradford  v.  Bush,  10  Ala.  386;  De  Lisle  v.  Friestman,  1  Browne  (Pa.) 
176;  Perry  v.  Mass^y,  17  S.  C.  L.  (1  Bail.)  32;  Southwestern  Coal  & 
Improv.  Co.  v.  Rohr,  15  Tex.  Civ.  App.  404,  39  S.  W.  1017;  Farr  v. 
Thompson,  25  S.  C.  L.  (Cheves)  37;  Rockwood  v.  Foundstone,  38  111. 
199;  Smith  v.  Briscoe,  65  Md.  561,  5  Atl.  334;  Selover.v.  Bryant, 
Abbott,  Civ.  Jur.  T.— 20. 
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54  Minn.  434,  21  L.R.A.  418,  40  Ami  St.  Rep:  349,  66  N.  W.  58.  And 
see  note  to  this  last  casje>  in  21  L.R.A.  on  page  423. 

And  in  Lindquist  v.  Dickson,  98  Minn.  369,  6  L.R.A.(N.S.)  729,  107  N. 
W.  958,  8  A.  &  E.  Ann.  Cas.  1024,  it  was  held  that  a  party  who  hae 
called  a  witness  and  Is  surprised  by  his  adverse  testimohj  may,  in 
the  discretion  of  the  trial  court,  be  allowed  to  cross-examine  him,  .and, 
after  laying  the  proper  foundation,  to  tho^  that  he  had  previously 
made  statements  contrary  to  his  testimony.* 

And  aee  current  statutes  on  this  question. 

The  right  to  show  inconsistent  ststements '  is  limited  to  where  the  witness 
proves  adverse,  by  the  Alabama  statutes,  and  Where,  in  the  opinion 
'  of  the  judges,  he  proves  adverse,  in  the  Ncfw  Mexico  statutes,  and 
under  the  Vermont  statutes,  where  in  the  opinion  of  the  court  he  is 
adverse,  the  party  producing  him  may^  by  leave  of  court,  show  incon- 
sistent statements. 

The  determination  as  to  whether  or  not  a  witness  is  so  adverse  ^o  the  party 
.  producing  him  as  to  authorize  the  lieitter  to  impeach  hiin  under  the 
fiorida  statutes  is  largely  in  thie  discretioni  of  the  trial  judge.    Wil- 
liams V.  Dickenson,  28  Fla.  90,  9  So.  847.    . 

And  testimony  of  a  wihiess  for  defendant  on  cross-examination,  that  he 
does  not  know  that  he  had  made  diffeteiit  statements  as  to  the  de- 
fective condition  of  his  engine  from  those  given  at  the  trial,  may  be 
contradicted  by  plaintiff,  although  the  witness  was  called  as  such  by 
both  parties,  under  Ind.  Rev.  Stat.  1894,  §  515,  providing  that  a  party 
may  contradict  his  own  witness  by  showing  that  he  has  made  different 
statements.  Ohio  &  M.  R'.  Co.  v.  Stein,  140  Ind.  61,  39  N.  E.  246. 
And  a  party  whose  witness  testifies  to  a  fact  prejudicial  'to  him, 
though  he  does  not  relnember  having  made  contradictory  statements 
on  a  former  occasion  before  a  coroner',  may  contradict  him  by  showing 
by  other  witnesses  that  he  did  make  such  statement.'-  Wren  V.  LoniS' 
ville,  St.  L.  &  T.  R.  Co.  14  Ky.  L.  Rep.  324,  20  S.  W.  215. 

And  a  plaintiff  in  an  action  fdr  slander  in  charging  that  silk  furnished 
by  him  to  his  workmen  Contained  arsenic,'  resulting  in  workmen  leav- 
ilig  his  employ,  who  has  called  a  witness  to  show  that  the  machine 
of  a  workman  was  removed  from  her  house  after  such  words  were 
spoken,  may  contradict  the  testimony  of  such  witness,  that  she  does 
not  ^iL  the  time  such  words  were  spoken,  by  evidence  that  on  a  forner. 
trial  she  testified  that  the  words  were  spoken  before  such  machine 
was  removed  and  the  workmen  stopped  work*  '  Blmer  v.  FessendeA, 
154  Mass.  427,. 28  N.  E.  299.  A  party  who  calls  a  witness  wlrase  tes- 
timony not  only  fails  to  prove,  but  whodly  disproves,  his  caise,  may 
ask  him  if  he.has  not  made  a  statement  to  him  conflicting^  with  his 
.  testimony  and.  which,  if  true,  would  tend  to  prove  his  case.  -George 
V.  Triplett,  5  N.  Di-SQ,  63  N.  W.  891.  .  =     . 

So,  one  who- puts  a  witness' on  the  stand,  but  excuses  him  without  asking 
him  any  questions  that  are  material  to  the  issues  on  the  trial,  is  not 
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theret»y  precluded,  if  the'wiihelis  is  afterwards  called  and  examined 
by  the  opposite  party,  from  examining  hi  to  and  discrediting  him  by 
proving  his  contradictory  statements  out  of  court.  Fall  Brook  Coal 
Co.  V.  Hewson,  158  N.  Y;'150,  43  L.R.A.  676,  52  N.  E.  1095. 

And  a  party  who,  on  the  issue  of  fraud  in  the  making  of  an  assignment, 
calls  the  assignor  as  a  witness,  may  nevertheless  show  that  a  portion 
of  his  witness's  evidence  is  untrue  by  comparing  it  with  other  por- 
tions of  his  evidence.    Becker  v.  Koch,  104  N.  Y.  394,  10  N.  E.  701. 

Aiid  plaintiff  who  has  taken,  the  deposition  of  the  defendant  and  read  some 
portions  of  it  in  evidence,  the  remainder  being  read  by  defendant,  is 
not  precluded  from  introducing  declarations  of  the  defendant  contra- 
dictory  of  the  statements  in  his  deposition,  as,  under  N.  Y.  Civil  Prac. 

.  .  Act,  §  343,  providing  that  the  testimony  of  a  party  taken  at  the  in- 
stance of  the  adverse  party  may  be  rebutted  by  other  evidence,  plain- 
tiff may  prove  the  fact  of  his  case  by  any  competent  evidence,  although 
such  evidence  may  opei;ate  to  contradict  statements  in  defendant's 
deposition.  Kelly  v.  Jay,  79  Hun,  535,  29  N.  Y.  Supp,  933.  But  a 
party  cannot  offer  proof  of  pripr  contradictory  statement^  by  the  wit- 
ness called  by  him,  although  such  witness  is  a  reluctant  one,  where 
tfa^  oiily'l^ffect  is  to  hdpea^h  the  witness,  and'  not  to  give  material 

'  ^idenee  on  any  isme  in'  the  case,  tetario  t.  Union  Bank,  21  Misc. 
770,  47  N.  Y.  Supp. '»t7  ('modified  on  other  point  In  62  N.  Y.  Supp. 
32^).' '  •♦         '•\  •  • 

While  a  party  may  not  impeach  his  own  witness,  yet  where  he  is  disap- 
pointed in  his  witness  or  surprised  he  may  ask  him  as  to  contradictory 
statements  made  by  him  for  the  purpose  of  probing  his  recollec- 
tion. Humble  y.  Shoemaker,  70  Iowa,  223,  30  N.  W.  492;  Spaulding 
V.  Chicago^  St.  P.  &  K^  C.  R.  Co.  98  Iowa,  205,  67  N.  W.  227  (particu- 
larly  where  it  is  evident  that  he  is  inclined  to  shape  his  testimony 
to  aid  the  adverse  party) :  Hildreth  v.  Aldrich,  15  R.  I.  163,  1  Atl. 
249  (but  he  cannot  prove  such  statements  by  other  witness).  But  a 
witness  whose  testimony  has  been  merely  weakened  on  cross-examina- 
tion by  his,  admission  of  having  made  an  affidavit  somewhat  modifying 
his  testimony  on  direct  examination  cannot  be  asked  on  redirect  ex- 
amination witli  reference  to  his  testimony  in  another  case  where  the 
party 'calling  hib  is  tadt  Mirpris^d  by  his  testipiony,  the  witness  is  not 
hostile,  and'  the  statements  in  'such*  other  ease  are  not  inconsistent 
'  with'hil^  present  testimony,  as' ho  does  not  come  within  the  rule  that 
where  a  party  caUitig  a  witness  ii^  tarprised  by  teistimony  contrary  to 
hrd  edtpectations  he  ratty  interrogate  Kim  as  to  previous  declarations 
incoiisistettt 'With  Ms  testiinony  for  the  purpose  of  probing  his  recoI< 
Ieiti6n,  recalling  to  hi&  n^ind 'Btatements  he  haa  previously  made,  and 
drawing  out  an  explanation  of  his  apparent  inconsistency.  Hine  v. 
..  Cu^ii^j;,  53  Huni  ^§1,9,.,^^.  .Y.,  Supp.  §50.  And  defendant's  counsel 
.^  ^^19  proper )y.)refu8ed^-j>ermU,8ion  to  exhibit  to  defendant's  witness,  who 
has  testified  that  he  did  not  hear  a  switch  tender  warn  the  plaintiff 
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of  the  approach  of  the  train  by  which  he  wa/s  struck,  a  paper  signed 
by  the  witness  a  few  days  after  the  accident,  made  out  from  his  Terbal 
statements  to  some  of  the  officers  of  the  defendant,  from  which  it  ap- 
pears that  he  did  heai^  such  warning,  where  the  witness,  after  havini^ 
the  fact  that  he  made  the  written  statement  called  to  his  attention, 
still  expressed  his  opinion  that  he  did  not  hear  kny  such  warning. 
Pittsburg,  C.  C.  &  St.  L.  R.  Co.  v.  Lewis,  18  Ky.  L.  Rep.  967,  3« 
S.  W.  482. 

A  witness  who  merely  denies  making  statements  out  of  court  favorable  to 
the  party  producing  him  cannot  be  contradicted  by  proof  of  such  state- 
ments under  the  provision  of  a  Code  permitting  the  party  producing 
a  witness  to  contradict  him  by  other  evidence  and  to  show  that  he 
has  made  at  other  times  statements  inconsistent  with  his  present  testi- 
mony, as  that  provision  is  intended  only  to  prevent  the  party  from 
being  prejudiced  by  the  evidence  of  his  own  witness  and  was  not  in- 
tended to  permit  inquiries  about  matters  regarding  which  the  witness 
does  not  testify,  or  gives  unsatisfactory  testimony,  and  the  giving  of 
proof  of  his  statements  in  reference  thereto  at  another  time.  Lang- 
ford  V.  Jones,  18  Or.  307,  22  Pac.  1064. 

That  a  party  cannot  discredit  or  contradict  his  own  witness  by  proof  of 
contradictory  statements,  see  Griffin  v.  Chicago,  67  111*  317 ;  Collins 
Y.  Hoehle,  99  Wis.  639,  76  N.  W.  416;  Dunlap  v.  Richardson,  63  Miss. 
447  (unless  shown  to  be  deceived  by  the  fraud  or  firtiflce  of  the  wit- 
ness) ;  Re  Kennedy,  104  Cal.  429,  38  Pac.  93  (although  the  witness 
has  not  testified  as  he  led  the  party  to  believe  he  would) ;  Wheeler 
v.  Thomas,  67  Conn.  677,  36  Atl.  499  (by  proof  of  subsequent  contra- 
dictory  statements  although  he  may  show  fact  to  which  he  testifies 
is  different).  So,  the  husband  of  plaintiff  in  an  action  to  recover 
moneys  alleged  to  have  been  placed  in  the  hands  of  defendant's  in- 
testate as  plaintiff^s  agent,  who  testifies  in  chief  to  facts  tending  to 
show  that  deceased  received  the  money  and  agreed  to  manage  it  as 
plaintiff's  agent,  and  denies  on  cross-examination  that  he  had  stated 
that  deceased  had  paid  it  back,  cannot  be  contradicted  or  impeached 
by  proof  that  he  had  in  fact  made  such  statements.  Lamb  v.  Ward, 
114  N.  C.  266,  19  S.  E.  230. 

And  a  tenant  sued  jointly  with  his  landlord,  who  is  called  by  plaintiff  and 
testifies  that  he  was  not  the  landlord's  agent  in  entering  into  the 
contract  sued  on,  eannot  be  impeached  by  showing  that  he  made  former 
contradictory  statements^  under  Vermont  Rev.  Laws,  §  lOOQ^  providing 
that  a  party  to  a  civil  action  or  proceeding  may  compel  an  adverse 
party  to  testify  as  a  witness  in  .his  behalf  "in  the  same  manner  and 
subject  to  the  same  rules  as  other  witnesses."  Good  v.  Knox,  64  Vt. 
97,  23  Atl.  620. 

As  to  right  of  party  calling  a  witness  who  contradicts  himself  on  ctoss- 
examination  to  introduce  evidence  of  previous  statements  consistent 
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with  Ilia  testimony  on  direct  examination,  see  note  in  L.R. A.1015F, 
601. 

'  In  the  statutory  provisions  of  some  states,  there  is  special  provision  made 
for  the  laying  of  a  foundation,  although  the  general  provision  in  the 
other  statutes  that  a  foundation-  must  be  laid  for  impeachsBg  a  wit- 
ness by  proof  ol  inconsistent  statements  would  seem  necessarily  to 
apply  to  a  party's  own  witness,  as  well  as  to  a  witness  of  the  adverse 
party.  See  note  to  Selover  v.  Bryant,  21  L.R.A.  418,  428.  See  also 
cases  supra,  tufodivision  A,  §  I. 

2.  Compulsory  witness. 

.  The  rule  that  a  party  cannot  impeach  his  own  witi^ess  has  no 
application  when  the  party  cannot  avoid  making  a  person  his 
witness,  as  in  the  case  of  an  attestiilg  or  subscribing  witness  to 
a  deed  or  will ;  *  since  such  a  witness  can  hardly  be  called  the 
party's  witness,  but  is  rather  the  witness  of  the  law.* 

1  Whitman  v.  Morey,  63  N.  H'.  448,  2  Atl.  809;  Hildreth  v.  Aldrich,  15 
R.  I.  163,  i  Atl.  249;  Cox  v.  Eayres,  55  Vt.  24,  45  Am.  Rep.  583; 
Thornton  v.  Thornton,  39  Vt.  122;  Duckwall  v.  Weaver,  ^  Ohio,  13; 
Whitaker  v.  Salisbury,  15  Pick.  534;  Bank  of  Northern  Liberties  v. 
Davis,  6  Watts  ft  S.  285;  Aldrich  v.  Nimraons,  19  S.  C.  Eq.  (2  Rich.) 
291,  46  Am.  I>ec.  53;  Thompson  v.  Owen,  174  111.  229,  45  L.R.A.  682, 
61  N.  E.  1946. 

•  Cowden  t.  Reynolds,  12  Serg.  &  R.  281;  Cr^iVell  v.  Kirk,  14  N,  C.  (3 
Dev.  L.)  355;  Lowe  y.  Joliffe,  1  W.  Bl.  36^,  96  Eng.  Reprint,  204. 

And  he  may  of  course  contradict  Auch  a  witness.  Funke  v.  Cone,  65  Mich. 
581,  32  N.  W.  826  (assignor  called  by  complainants  in  an  action  to 
enforce  a  trust  under  general  assignment  may  be  contradicted  when 
necessary  to  ascertain  the  facts).  A  party  who  is 'compelled  by  a 
ruling  of  the  court  to  call  an  adverse  witness  to  give  testimony  that 
might  have  been  called  out  on  cross-examination  is  not  bound  by  his 
statements,,  but  may  <iontradiet  them  by  other  witnesses.  Pickard  v. 
Bryant,  92  Mich.  430,.  52  N,  W.  788. .  And  plaintiff  compelled,  in  an 
action  to  recover  rent  under  a  written  lease  the  possession  or  execution 
of  which  is  denied  by  the  defendants,  to  call  as  a  witness  their  agent, 
to  whom  it  has  been  delivered,  to  account  for  the  nonproduction  of 
the  paper,  does  not  thereby  make  such  witness  his  own  so  as  to  pre 
elude  his  contradiction.    Morris  v.  Guffey,  188  Pa.  534.  41  Atl.  731. 

And  may  impeach  him  by  proof  of  bad  character.  Williams  v.  Walker,  19 
S.  C.  Eq.  (2  Rich.)  291,  46  Am.  Dec.  53.  See  statutes  of  some  states, 
which  provide  that  a  party  cannot  impeach  his  own  witness  by  proof 
of  bad  character  except  where  it  is  indispensable  to  produce  him. 

But,  in  Brown  v.  Bulkley,  14  N.  J.  Eq.  294,  it  was  stated  that  the  rule 
that,  because  a  party  cannot  avoid  making  an  individual  his  witness, 
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he  was  thereby  at  liberty  to  ipipeach  his  -vsracjlty,  was  ^y  no  means 
well  settled.  See  also  notes  21  L.R.A.  422;  82  A.  S.  R.  58;  Ann.  Cajsu 
1914B,  1122. 

3.  Hostile  or  unwilling  witnesSi 

The  hostility  of  a  witness  to  the  party  calling  him  may  al- 
ways be  shown.^  S^d  the  court  may  allow  the  examination  in 
chief  of  a  hostile  witness  to  assume  the.  form,  of ,  i^. cross-exami- 
nation.* 

1  John  Morris  Co.  v.  Burgess,  44  111.  App.  27 ;  Spaiilding  V.  Chicago,  St. 

P.  &  K.  C.  R.  Co.  «8  Iowa,  206,  67  N.  W.  227;  Mack  ▼.  Austin,  26  Misc. 

198,  55  N.  Y.  Supp.  446;   Hard  v.  Demsmore,  28  App.  IHv.  365^  51 

N.  Y.  Supp.  157;  Lewis  v.  Baker,  1^2  Pa.,  510,  2a  Atl.  JOS;  Cook  ▼. 

Carroll  Land  &  Cattle  Co.  —  Tex.  Civ.  Agp.  — -,  39  S.  W.  1P06. 
SBank  of  Northern  Liberties  v.  Davis,  6  Watts  &  S,  286;  Gerrish  v.  Ger- 

rish,  63  N.  H.  128;  Bundy  v.  Hyde,  50  N.  H.  116.     "  '   '  ' 

Yet  the  mere  fact  that  ^,  witness  has  fai)ed  to  testify  as  expected  is  not 
alone  sufficient;  he  must  be  shown  to  hav^  given,  damaging  testimony 
before  he  can  be  impeached.  People  v,  Mitchell,  ^4  Cal.  .550,  29  Pac. 
1106;  People  v.  Jacobs,  49  Cal.  384. 

Although  a  witness  may  be  hostile,  his /evidence  qannojb  be  wholly  disre- 
garded..  Garbutt  v.  Bank  of  Prairie  4tt:Chipn,  22  Wis.  384* 

•    ••     »    '•'   . 

4.  Opponent  as  witness.  -      ~  .   « 
Where  the  adverse  party  is  called  and  examined  by  his  op- 
ponent, he  is  placed  upon  the  same  footing-  as  other  "witnessfes, 
and  his  evidence,  as  a  general  rule,  cannot  be  impeached.^ 

But  the  party  calling  his  opponent  as  a  witness  is  not  pre- 
cluded from  proving  a  fact  to  be  otherwise  than  as  testified  to 
by  such  witness.' 

And  the  general  rule  denying  the  right  to  impeach  an  adverse 
party  called  as  a  witness  does  not  prevent  proof  of  contradictory 
statements  out  of  court,  where  such  statements  would  have  been 
admissible  in  chief  as  admissions  ag^nst  interest.' 

1  United  States  L.  Ins.  Co.  v.  Vooke  (Unii^  States  L.  Ins.  Co.  ▼.  Kielgast) 
129  111.  557,  6  L.R.A.  65,  22  N.  E,  467;  Bowman  v,  Ash,  143  III."  649, 
32  N.  E.  486;  Graves  v.  Davenport,^  50  Fed.  881;  Helms  v.  Green,  105 
N.  C.  251,  18  Am.  St.  Rep.  893,  11  S.  ip.  470;  Paxton  v.  Boyce,  1  Tex. 
317;  Claflin  v.  Dodson,  111  Mo.  195,  19,  i^.  W.  711;  Chandler  v.  Flee- 
man,  50  Mo.  239;  Dunn  v.  Dunnaker,  87  Mo.  597;  Fearey  v.  O'Neill, 
149  Mo.  467,  73  Am.  St.  Rep.' 440,  50  S.  W.  918;  Gabbett  v.  Sparks. 
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60  Ga;  582;:Fickftrd  v.  ColUne,  23  Barb,  4M;  Warren  y,,  Gabriel,  51 
Ala.  235;  Branch  v.  Levy,  14  Joaea  &  S.  428;  TourtelottjB  Y.  Brown, 
4  Colo.  App.  377,  3$  Pac  73h.     ,        . 

And  the  fact  that  he  ma^  be  subsequently  recalled  by  one  side  or  the  othef 
does  not  affect^ the  rule  that  his  •credibility  cannot.be  impeached  by 
the  party  first  calliRg  him,    OMte'V*  Olive,- ft5^  N.  0.  486. 

But,  in  Dravo  ir.  Fiibd,  25  Fed.  116,  132  U.  S.  487,  83  L:  «d.  421,  10  Sup. 
Ct.  Rep.  170,  it  is  stated  that  a  party  called  by  his  adversary  H  to  bo 
considered  as 'a  hostile  witness,  and  thus  stands 'in  a  position  differing 
from  that  of  6ther  witnesses;  the  party  calling  him  not  being^bound 
by  his  statements,  ifrhich  may  *be  contradicted  ta'such^  an  detent  as 
almost  to  amount  to  an  Impeachnient  and  an'  incidental  discredit. 

So,  in  divorce  proceedings  where  the  plaintiff  called  the  defendant  as  a 
witness  to  prove  desertion,  the  court  held  that,  although  the  plaintiff 
could  not  impeach  defendant's  character  for  truth,  yet  speciffc  facts 
could  be  diisputed  although  sworn  to- by  him,  as  such  witness  was 
both  a  hostile  and  a  deeply  interested  witness;  and  the  court  had  a 
right  to  cbnfroht  his  statement  of  his  mental  conclusion  with  the 
facts  and  circumstances  of  hU  condnct;'  Cross  v.  Crpas;  108  N.  Y. 
628,  15  N.  E.  333.  .  ■       .        ;. 

So,  where  a  party  who  called  his  adversary,  relying  tipon  hfs  evidence 
upon  an  earlier  trial,  was  entrapped  by  him,  he'  may  iinpeach  his 
credibility.    Cox  v.  Prater,  "67  Ga.  588, -"Taylor  v.  Morgan,  61  Ga.  46. 

And  in  an  action  on  an  accident  insurance  policy,  it  was  held  in  Corbett 
V.  Physicians'  Casualty  Asso.  135  Wis.  505,'  16  L.R.A.(N.S.)  177,  115 
N.  W.  365,  that  the  plaintiff  may  call  and  e?^amine  upon  the  trial, 
as  a  witness,  an  officer  of  the  defendant  ^corporation,  as  under  cross- 
examination,  and  thereafter  rebut  the  evidence  of  such  witness  by 
counter  or  impeacliing  testimony,  of  by  proof  that  he  has  tlieretofore 
made  statements  inconsistent  with  those  made  on  his  examination. 

Consult  statutory  provisions  regulating  the  calling  of  an  opponent  as  a 
witness. 

aRindskoph  v.  Kuder,  146  111.  607,,  34  N.  E.  484;  Pickard  v.  Collins,  23 
Barb.  444;  Cross  v.  Cross,  108  N.  Y.  628,  15  N.  E.  133;  Hankitison 
V.  Vantine,  152  N.  Y.  20,  46  N.  E.  292;  Helms  v.  Green,  105  N.  C. 
251,  18  Am.  St.  Rep.  893,  il  S.'E.  470;  Chester  v.  Wilhelm,  111  N. 
C.  314,  16  S.  E.  229;  Paxtori  v.  Boyce,  1  Tex.  317;  Cook  v.  Carroll 
Land  &  Cattle  Co.  —  Tex.  Civ.  App.  — ,  39  S.  W.  1006;  Smith  v. 
Ehanert,  43  Wis.'  181 ;  28  R.  C.  L.  p.  643,  §  227. 

Thus,  plaintiffs  in  an  action  to  set  aside  a  mortgage  as  in  fraud  or  credit- 
ors, who  made  a  defendant  theit  witness,  are  not  precluded  from  show- 
ing by  other  witnesses  that  the  transaction  was  fraudulent  and  for  the 
purpose  of  defrauding  the  creditors  of  the  witness,  and  that  defend- 
ants participated  in  the  fraud,  although  defendant  testified  to  the 
good  faith  of  the  transaction.  Imhoff  v.  McArthtir,  146  Mo.  371,  48 
S.  W.  456.    And  a  plaintiff  who  has  taken  the'  deposition  of  defendant 
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and  read  Borne  portion  of  it  in  evidence,  the  remainder  being  read  by 
defendant,  is  not  precluded  from  introducing  declarations  of  the  de- 
fendant contradictory  of  the  statements  in  his  deposition,  as,  under 
New  York  Civil  Prac  Act,  §  343,  providing  that  the  testimony 
of  a  party  taken  at  the  instance  of  the  adverse  party  may  be  re- 
butted by  other  evidence,  plaintiff  may  prove  the  facts  of  his  case 
by  any  competent  evidence,  although  such  evidence  may  operate  to 
contradict  the  statemeats  in  defendant's  deposition.  Kelly  v.  Jay, 
79  Hun,  535,  29  N.  Y.  Supp.  933.  So  also,  where  the  plaintiff,  whose 
cnvnership  of  notes  sued  on  is  denied,  is  called  as  a  witness  by  de- 
fendant, and  testifies  that  she  had  contributed  out  of  her  separate 
earnings  a  certain  part  to  the  purchase  of  the  note,  and  that  her 
father  furnished  the  balance,  defendant  is  not  precluded  from  showing 
,  that  her  husband  owned  the  note.  Gardner  v.  Connelly,  75  Iowa,  205, 
39  N.  W.  660. 

Plaintiff  by  the  introduction  in  evidence  of  the  ante-trial  examination  of 
defendant^  even  though  it  may  as  to  part  thereof  make  him  his  own 
witness,  is  not  thereby  precluded  from  directly  and  specifically  nega- 
tiving part  of  such  examination  where  that  is  the  only  possible  way 
of  establishing  a  different  state  of  facts,  and  such  evidence  is  not  ob- 
jectionable as  impeaching  the  witness.  Crocker  v.  Agenbroad,  122 
Ind.  585,  24  N.  £.  169. 

sCiirney  v.  Hennessey,  77  Conn.  577,  60  Atl.  129;  Gibbs  v.  Linabury,  22 
Mich.  479,  7  Am.  Rep.  675;  Pickard  v.  Collins,  23  Barb.  444;  Griffis 
V.  Whitson,  3  Kan.  App.  437,  43  Pac.  813;  Thomas  v.  McDaneld,  88 
Iowa,  374,  55  N,  W.  499;  Call  v.  Pike,  68  Me.  217;  Mason  v.  Poulson, 
43  Md.  161;  Gould  v.  John  Hancock  Mut.  L.  Ins.  Co.  114  App.  Div. 
312,  99  N.  Y.  Supp.  833;  Koester  v.  Rochester  Candy  Works,  194  N. 
Y.  92,  19  L.R.A.(N.S.)  783,  87  N.  E.  77,  16  Ann.  Cas.  589,  reversing 
122  App.  Div.  894,  106  N.  Y.  Supp.  1134;  Perry  v.  Massey,  1  Bail 
L.  32;  Lambert  v.  Armen trout,  65  W.  Va.  375,  64  S.  E.  260,  22  L.R.A. 
(K.S.)  556,  and  note  reviewing  all  the  authorities  on  this  phase  of  the 
question.  , 

And,  in  Jamison  v.  Bagot,  106  Mo.  240,  16  S.  W.  697,  it  was  held  that 
where  plaintiff  had  introduced  defendant's  deposition  made  at  another 
trial,  other  admissions  made  by  defendant,  contradicting  what  was 
said  in  such  deposition,  were  also  properly  admitted. 

For  a  full  discussion  of  the  question  of  the  right  to  impeach  one's  own 
witness,  with  a  review  of  all  the  authorities,  see  note  in  21  L.R.A.  418. 

Q.    COEROBOBATION   OF  ImPEAOHBD   WiTNESS. 

The  authorities  are  nearly  unanimous  in  holding  that  the 
mere  fact  that  a  witness's  testimony  is  contradicted  by  oppos- 
ing testimony  does  not  warrant  the  introduction  of  evidence  as 
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to  his  reputation  for  truth  and  veracity.  His  credibility  must 
be  attacked.^  But  where  his  credibility  has  been  directly 
attacked  by  proof  as  to  character  or  facts  affecting  it,  evidence, 
is  admissible  to  sustain  him  in  respect  thereto.'  As  to  whether 
general  good  character  or  reputation  for  truth  and  veracity  miay 
be  shown  where  a  witness  has  been  impeached  by  proof  of  con- 
tradictory statements  the  authorities  are  divided.'  Prior  state- 
ments consistent  with  present  testimony  are  inadmissible  as 
sustaining  evidence  in  the  absence  of  impeachment,*  and  by 
the  weight  of  atithority  are  held  inadmissible  even  when  the 
credibility  of  the  witness  has  been  attacked,*  unless  it  has  been 
charged  that  such  present  testimony  is  the  result  of  recejit  fab- 
rication or  given  under  the  influence  of  a  motive  which  did  not 
exist  at  the  time  of  the  making  of  such  prior  statements.®  A 
witness  may  sometimes  be  corroborated  by  collateral  docu- 
mentary evidence  or  collateral  testimony.'' 

The  sustaining  witness  must,  in  order  to  testify  as  to  char- 
acter,  show  his  knowledge  thereof.' 

Of  course,  where  the  witnesses  on  opposing  sides  contradict 
each  other  as  to  the  existence  of  a  certain  state  of  facts,  the  evi- 
dence of  other  witnesses  confirming  parts  of  the  narrative  of 
either  is  admissible  in  corroboration  even  as  to  parts  not  ma- 
terial.' 

1  Owens  V.  White,  28  Ala.  413;  Mobile  &  G.  R.  Co.  V.  Williams,  54  Ala. 
168;  Moon  v.  Crowder,  72  Ala.  79;  People  v.  Bush,  65  Cal.  129,  3 
Pac.  590,  5  Am.  Crim.  Rep.  459 ;  Rogers  v.  Moore,  10  Conn.  14 ;  Saussy 
V.  South  Florida  R.  Co.  22  Fla.  327;  Travelers'  Ins.  Co.  v.  Sheppard, 
85  Ga.  751,  12  S.  E.  18;  Miller  v.  Western  &  A.  R.  Co.  93  Ga.  480,  21 
S.  E.  52;  Anderson  v.  Southern  R.  Co.  107  Ga.  500,  33  B.  E.  644; 
Tedens  v.  Schumers,  112  111.  263;  Chicago  &  A.  R.  Co.  v.  Fisher,  31 
111.  App.  36;  Pruitt  v.  Cox,  21  Ind.  15;  Brann  v.  Campbell,  86  Ind. 
516;  Fitzgerald  v.  Goff,  99  Ind.  28;  Vance  v.  Vance,  2  Met.  (Ky.) 
581;  Vernon  v.  Tucker,  30  Md.  459;  Atwood  v.  Dearborn,  1  Allen,  483, 
79  Am.  Dec.  755 ;  Mathias  v.  (VNeill,  94  Mo.  520,  6  S.  W.  253 ;  Young 
V.  Johnson,  123  N.  Y.  226,  25  N.  E.  363;  First  Nat.  Bank  v.  Blake- 
man,  19  Okla.  106,  12  L.R.A.(N.S.)  364,  91  Pac.  868;  Osmun  v.  Win- 
ters, 25  Or.  260,  35  Pac.  250;  Braddee  v.  Brdwnfield,  9  Watts,  124; 
American  F.  Ins.  Co.  v.  Hazen,  110  Pa.  530,  1  Atl.  605;  Farr  v. 
Thompson,  Cheves,  L.  37;  Tomson  v.  Heidenheimer,  16  Tex.  Civ.  App. 
114,  40  S.  W.  425;  Timmony  v.  Burns,  —Tex.  Civ.  App.  — ,  42  S.  W. 
133  (where  the  witness  was  a  party  and  also  a  stranger) ;  Stevenson 
V.  Gunning,  64  Vt.  601,  26  Atl.  697;   Spurr  v.  United  States,  31  C. 
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C.  A.  202,  69  U.  S.App.  663,  87  Fed.  701;  Louisville  k  N,  R.  Co.  ▼. 
McClish,  63  C.  C.  A.  60,  115  F^d.  268;  .QUinalty  v;  Temple,  176  Fed. 
67.  99  a  C.  A.  375,  27  L.RJ^.(N.S.)   1114. 

And  so,  evidence  as  to  the  good  character  9f  a  witness  for  truth  and  ve- 
racity and  fair  dealing  is  not  admissible  when  his  general  character  is 
not  assailed,  although  the  case  may  turn  upon  the  credit  given  to  his 
testimony.  "Fitat  Nat.  Bank  v.  Commercial  Assur.  Co.  33  Or.  43,  62 
Pac.  1060.  i  .    « 

So,  a  witness  whose  character  is  attacked  only  by  an  inference  of  fraud, 
immorality,  .or ,  prime,  arising  as<&  consequenpe  of  a  contradiction  of 
his  testimony  upon  an  is^ue  in  the  case,  cannot  be  supported  by  proof 
of  good  character.  .  Diffenderfer  v.  Scott,  5  Ind.  App.  243,  32  N.  E. 
87.  Nor  is  the  mere  fact  of  such  conflict  or  contradiction  ground  for 
the  admission  of  prior  consistent  statements  for  the  purpose  of  cor- 
roboration. Hodges  V.  Bales,  102  Ind.  494,  1  N.  £.  692;  Berlin  t. 
,    Kern,  6  Northampton  Co.  Hep.  299. 

N(Hr  is  evidence  in  support  of  the  character  of  a  witness  adniissible  be- 
fore impeaching  evidence  has  been  a4duced  by  the  adverse  party,  and 
cannot  be  so  introduced  for  the  convenience  of  nonresident  witnesses 
who  are  to  give  the  supporting  evidence.  Travelers  Ins.  Co.  v.  JSHep- 
pard,  85  Ga.  761,  12  S.  E.  18.  But  in  Barkly  v.  Copeland,  74  Cal. 
1,  16  Pac.  307,  it  is  held  that' the  admission  of  corroborative  evidence 
before  the  putting  in  of  incipeaching  evidence  is  not  error  requiring 
the  reversal  of  the  judgment,  where  the  objecting  party  subsequently 
introduced  impeaching  evidence  authorizing  the  introduction  of  such 
corroboration. 

Evidence  of  the  general  good  reputation  in  the  community  where  he  lives, 
,  of  plaintiff,  in  an  action  for  slander,  is  inadmissible  to  sustain  him, 
where  it  is  questioned  in,  no  way  but  by  inquiries  made  upon  cross- 
ezamnation  as  to  specific  facts  that  may  tend  to  weaken  his  good 
character.  Hitchcock  v.  Moore,  70  Mich.  112,  37  N.  W.  914.  And  evi- 
dence  to  sustain  the  character  of  a  witness  for  truth  is  not  admissible 
where  no  attack  has  been  made  on  his  character,  although  he  has  been 
'  cross-examined  with,  a  view  to  showing  that  the  injury  complained  of 
had  probably  been  sustained  by  him  before  the  accident  under  inves- 
tigation. Reynolds  v.  Richpaond  &  M..B.  Co..  92  Va.  400,  23  S.  K. 
770,  Likewise  it  is  held  in  First,  Nat  ^ank  v.  Commercial  Assur. 
Co.  33  Or.  43,  52  J*ac.  105Q,  that  questions  asked  a  witness  for  de- 
fendant upon  cross-ex^niination  in  an  action  upon ,  a  fire  insurance 
policy,,  concern ixfg  an  attempted  barter  of  the  ^cnowledge  he.  possessed 
of  the  bi^-ningof  the  property  insijred,  tend  to  show,  his  bia^  towards 
the  defendant  and  to  discredit  his  testimony,  but  did  not  impeach  his 
general  character  so, far  as  to  let  in  testimony  of  his  good  reputation 
for  truth  and  fair  dealing.  .•       r  .   . 

Nor  is  the  character  of  a  witness  for  defendant  railroad  company  put  in 
issue  so  as  io  authorize  the  intrx>duetion  of'  evidence  as  to.  his.  c^ar- 
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acter  for  veracity  hy  an  allegation  in  plaintifTs  p^tition^  and  testi- 
mony in  Bupport  thereof  to  the  effect  that  such  witness,  as  agent  for 
defendant,  committed  an  assault  which  resulted  in  the  death  of  plain- 
tiff's intestate.    Anderson  v.  Southern  R.  Co.  107  6a.  500,  33  S.  E.  644. 

But  in  the  following  cases  a  contra  holding  was  made,  and  the  evidence 
of  reputation  admitted:  Stat^  t.  Desforges,  48  La.  Ann.  73,  18  So. 
912;  George  t.  Pilcher,  28  Gratt.  299,  26  Am.  Rep.  350;  Davis  v. 
State,  38  Md.  75. 

And  in  Newton  v.  Jackson,  23  Ala.  335,  evidence  in  support  of  the  wit- 
ness's reputation  was  admitted,  even  though  the  testimony  which  was 
opposed  was  on  an  immaterial  point. 

SOy  in  State  v.  BeWolf,  8  Conn.  93,  20  Am.  Dec.  90,  where  a  witness  was 
deaf  and  dumb,  the  evidence  was  admitted  on  the  ground  that  she  was 
practically  a  stranger  to  all,  except  her  relatives  and  a  few  similarly 
afflicted  persons. 

And  in  Herriam  v.  Hartford  &  N^  H.  S.  Co.  20  Conn.  354,  52  Am.  Dec. 
344;  and  Woods  v.  Thrower,  —  S.  C.  — ,  107  8.  B.  260,  15  A.L.R.  1063, 
«    it  was  held  that  such  evidence  was  admissible  where  the  witness  was 
a  stranger  in  the  locality. 

And  in  San  Antonio  ft  A.  B.  R.  Co.  v.  Robinson,  70  Tex.  608,  15  6.  W. 
584,  it  is  held  that  a  plaintiff  may  introduee  fai  rebuttal  testimony 
confirmatory  of  his  testimoity  in  diief  upon  a  point  in  issue,  when 
defendant  has  introdneed  evidence'  in  opposition  to  his  testimony  in 
chief. 

In  some  states  it  is  provided  by  statute  that,  where  character  is  not  in- 
volved, sustaining  evidence  as  to  good  character  is  inadmissible  until 
the  witness  has  been  impeached. 

The  question  of  the  admissibility  of  evidence  of  good  reputation  for  truth 
and  veracity  of  witness  who  has  not  been  impeached  is  the  subject  of 
a  note,  reviewing  all  the  authorities,  civil  and  criminal,  in  15  A.L.R. 
1065. 

As  to  corroboration  in  case  of  proof  of  contradictory  statements,  see  infra, 
note  3. 

S  mius,  a  witness  whose  character  has  been  attacked  by  proof  of  specific 
acts  can  sustain  himself  by  proof  of  his.  general  good  character  since 
such  acts  were  committed.  Central  R.  &  Bkg.  Co.  v.  Dodd,  83  Ga. 
507,  10  S.  £.  206.  And  the  good  character  of  a  witness  who,  upon 
cross-examination,  admits  his  conviction  and  confinement  in  a  pen- 
itentiary for  a  crime  involving  moral  turpitude,  may  be  established 
by  the  party  calling  him  by  evidence  of  his  general  reputation  for 
truth.  Wick  v.  Baldwin,  6l  Ohio  St.  51,  36  N.  E.  671.  A  witness  im- 
peached by  proof  of  conviction  of  a  crime  may  be  sustained  by  evi- 
dence of  his  reputation  for  truth.  Gertz  v.  Fitchburg  R.  Co.  137  Mass. 
77,  50  Am.  Rep.  285.  And  an  exconvict  may  be  permitted  to  testify 
that  he  was  a  "trusty,""  as  an  offset  to  his  conviction.     Tennessee 
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Coal,  I.  ^  R.  Co.  V.  Haley,  29  C.  C.  A.  328,  52  U.  S.  App.  560,  85  Fed. 
534.    Plaintiff  in  a  libel  suit  may  rebut  evidence  of  his  bad  reputation 
for  integrity  in  politics  \^  proof  of  his  general  character  for  integ- 
rity.   Post  Pub.  Co.  V.  Hallam,  8  C.  C.  A.  201,  16  U.  S.  App.  613,  59 
Fed.  530.    So,  the  offer  in  evidence  by  defendant  in  an  action  for  per- 
sonal injuries,  of  the  doctor's. receipt,  for  the  purpose  of  contradiction 
by  showing  that  it  was  written  by  the  plaintiff  whose  arm  was  in- 
jured, and  whose  testimony  as  to  who  dressed  his  arm  and  the  giving 
of  the  receipt  by  the  doctor  was  drawn  out  on  cross-examination  and 
is  irrelevant  to  the  issue,  is  an  attack  upon  the  character  of  plain- 
tiff for  truth  and  honesty  which  authorizes  the  introduction  of  evi- 
dence of  his  general  reputation  for  truth  and  veracity.     Texas  &  P. 
R.  Co.  V.  Raney,  86  Tex.  363,  25  S.  W.  11.    And  where  there  is  intro- 
duced the  certified  copy  of  conviction  of  perjury  of  a  party  examined 
in  his  own  behalf,  which  contains  a  statement  that  a  copy  of  a  par- 
don was  filed,  he  is  entitled  to  show  the  circumstances  under  which 
the  pardon  was  granted.    Sisson  v.  Yost,  35  N.  Y.  S.  R.  136,  12  N.  Y. 
Supp.  373.    And  proof  of  declarations  of  a  party  as  to  his  own  witness 
to  the  effect  that  he  was  perfectly  good  but  sometimes  a  little  slip- 
pery, and  that  he  could  not  rely  upon  what  he  told  him  and  could 
place  no  confidence  in  what  he  said,  is  an  impeachment  of  his  wit- 
ness's character  for  truth  and  veracity  which  authorizes  the  introduc- 
tion of  sustaining  evidence  that  his  cbaraeter  for  truth  and  veracity 
is  good.    Prentiss  v.  Roberts,  49  Me.  127.    See  also  supra^  note  1. 

But  in  the  criminal  case  of  People  v.  Gay,  7  N.  Y.  378,  it  is  held  that  tes- 
timony brought  out  on  cross-exaknination  of  a  witness,  that  he  has 
been  prosecuted  for  perjury  and  was  committed  to  jail  for  trial,  is 
not  impeachment  of  his  general  character  for  truth  which  will  au- 
thorize the  introduction  of  sustaining,  evidence  as  to  general  good  char* 
acter  of  the  witness  for  truth.  And  in  Hannah  v.  McKellip,  49  Barb. 
342,  it  is  held  that  proof  of  general  character  for  truth  and  veracity 
is  inadmissible  to  sustain  a  witness  sought  to  be  impeached  only 
by  asking  him  on  cross-examination  as  to  his  having  been  charged 
with  false  swearing. 

8  That  a  witness  may  be  so  sustained,  see  Louisville,  N.  A.  &  C.  R.  Co.  r. 
Frawley,  110  Ind.  18,  9  N.  E.  594;  Carroll  County  Comrs.  v.  O'Con- 
nor, 137  Ind.  622,  35  N.  E.  1006;  Berryman  v.  Cox,  73  Mo.  App.  67; 
Walker  v.  Phoenix  Ins.  Co.  62  Mb.  App.  209.  But  in  the  criminal  case 
of  State  V.  Cooper,  71  Mo.  442,  it  is  held  that  such  evidence  is  not 
admissible  after  the  witness  has  been  asked  as  to  the  making  of  cer- 
tain  statements,  but  before  evidence  has  been  introduced  to  contra'- 
diet  him.  In  some  states  it  is  provided  by  statute  that  a  witness  im- 
peached by  proof  of  contradictory  statements  may  be  sustained  by 
proof  of  general  good  character.  McEwen  v.  Springfield,  64  Ga.  159; 
Parks's  Anno.  Code  Georgia,  §  5881.  See  also  Clark  v.  Bond,  29  Ind. 
555;  Isler  v.  Dewey,  71  N.  C.  14;  Armfield  v.  Raleigh  &  S.  R.  Co.  162 
N.  C.  24,  77  S.  E.  963;  First  Nat.  Bank  v.  Blakeman,  19  Okla.  106,  12 
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L.ILA.(N.S.)  364,  91  Pac.  86S;  Misecmrl,  K.  ft  T.  K.  Go.  t.  Adams, 
42  Tex.  Civ.  App.  274,  93  S.  W.  493;  Houston  Electric  Co.  v.  Faroux, 
59  Tex.  Civ.  App.  232,  125  S.  W.  922;  Pai&e  t.  Tilden,  20  Vt.  554; 
Sweet  V.  Sherman,  21  Vt.  23;  Hadjo  ▼.  Goo^n,  13  Ala.  718.  And  see 
the  criminal  cases  of  Towns  v.  State,  111  Ala.  1,  20  So.  598;  HoUey  v. 
State,  105  Ala.  100,  17  So.  102;  Mercer  v.  State,  40  Fla.  216,  24  So. 
154.  And  in  George  v.  Pilcher,  28  Gratt.  299,  26  Am.  Rep.  350,  in 
which,  however,  the  impeachment  was  by  cross-examination  and  the 
disproving  by  another  witness  of  a  material  fact,  it  is  said  that  when- 
ever the  character  of  a  witness  for  truth  and  veracity  is  attacked 
either  by  direct  evidence  of  want  of  truth,  or  by  cross-examination  or 
by  proof  of  contradictory  statements  in  regard  to  material  facts,  or 
by  disproving  by  other  witnesses  material  facts  stated  by  him  in  his 
examination,  or  in  general,  whenever  his  character  for  truth  is  im- 
peached m  any  way  known  to  the  law,  th^  party  calling  him  may 
sustain  him  by  evidence  of  his  general  reputation  for  truth. 

But  to  the  contrary,  see  Russell  v.  Coffin,  8  Pick*  143;  Brown  v.  Mooers,  6 
Gray,  451;  Wertz  v.  May,  21  Pa.  274;  Chapman  v.  Cooley,  12  Rich.  L. 
654;  Vance  v.  Vance,  2  Met.  (Ky.)  581;  Shields  v.  Conway,  133  Ky. 
35,  117  S.  W.  340;  Com.  v.  Tucker,  189  Mass.  457,  7  L.R,A.(N.S.) 
1056,  76  N.  E.  127 ;  Frost  v.  McCargar,  29  Barb.  617 ;  Shepard  v.  Yo- 
cum,  10  Or.  402,  overruling  Glaze  v.  Whitely,  5  Or.  164;  First  Nat. 
Bank  v.  Commercial  Assur.  Co.  33  Or.  43,  52  Pac.  1050;  Wertz  v. 
May,  21  Pa.  274;  Farr  v.  Thompson,  25  S.  C.  L.  (Cheves)  37;  Chap- 
man V.  Cooley,  46  S.  C.  L.  (12  Rich.)  654;  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Younger,  —  Tex.  Civ.  App.  — ,  40  S.  W.  423.  But  in  criminal  cases 
in  Texas  the  courts  have  held  that  a  witness  may  be  so  corroborated. 
Ledbetter  v.  State,  —  Tex.  Crim.  Rep.  — ,  29  S.  W.  479;  Tipton  v. 
State,  30  Tex.  App.  530,  17  S.  W.  1097 ;  Crook  v.  State,  27  Tex.  App. 
198,  11  S.  W.  444. 

In  Colvin  v.  Wilson,  100  Kan.  247,  164  Pac.  284,  6  A.L.R.  859,  the  decision 
is  not  in  harmony  with  either  of  these  views.  It  is  therein  held  that 
by  showing  contradictory  statements  the  credibility  of  a  witness  is 
directly  attacked  and  testimony  as  to  his  reputation  for  truth  and 
veracity  is  admissible  in  the  sound  discretion  of  the  trial  court,  but 
the  int^tion  of  adopting  a  fixed  rule  on  the  subject  is  distinctly  dis- 
avowed. ^^'ith  this  case,  in  6  A.L.R.  S62,  is  a  note  reviewing  all  the 
authorities,  criminal  and  civil,  on  the  question. 

In  Garr,  S.  &  Co.  v.  Shaffer,  139  Ind.  191,  38  N.  E.  811,  it  is  held  that 
in  an  action  for  replevin  evidence  cannot  be  given  to  sustain  the 
character  of  one  wlio  has  become  a  party  by  cross  actions  for  the  re- 
turn of  certain  items  of  tbe  property,  where  her  testimony  has  been 
impeached  by  admissions  made  by  her  out  of  court  contrary  to  her 
evidence  on  the  trial,  because  such  admissions  bind  no  one  but  her 
and  4ire  not  admissible  in  the  part  of  the  action  to  which  she  is  not 
a  party,  and  as  to  her  are  not  impeaching,  but  original   evidence 
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against  her  which  does  not  aathorise  tht9  introduction  of  subh  soar 
taining  evidence. 

Mere  conflict  or  contradiction  between  witnesses  does  not  usually  author- 
ize the  Introduction  of  sustaining  evidence.    See'  supra/  note  1. 

A  Marx  V.  LeinhaufT,  93  Ala.  453,  9  So.  818;  Adams  v.  Thornton,  82  Ala> 
260,  3  So.  20;  Judd  v.  Letts,  168  Cal.  359,  111  Pac.  12,  41  L.R.A. 
(N.S.)  156;  Baxter  v.  Camp,  71  Conn.  245,  42  L.R.A.  514,  41  Atl.  803; 
First  Nat.  Bank  v.  Mansfield,  48  111.  494;  Stolp  v.  Blair,  68  111.  541; 
Carter  v.  Carter,  79  Ind.  466;  Hodges  v.  Bales,  102  Ind.  494,  1  N.  E. 
692;  Boyd  v.  First  Nat.  Bank,  25  Iowa,  255;  Kesselring  v.  Hummer, 
130  Iowa,  145,  106  N.  W.  601;  SuUivari  v.  Norris,  8  Bush,  519;  Pow- 
ers V.  Cary,  64  Me.  9;  Stocksdale  v.  Cullison,  35  Md.  322;  iKidley  v. 
Bolles,  24  Wend.  465;  Taylor  v.  Higgs,  202  N.  Y.  65,  95  N.  E.  30, 
reversing  136  App.  Div.  906,  119  N.  Y.  Supp.  1146;  Craig  v.  Craig,  6 
Bawle,  91;  Crooks  v.  Bunn,  136  Pa.  368,  20  Atl.  529;  Hunter  v. 
Lanius,  82  Tex.  677,  18  S.  W.  201;  note  41  L.R.A.(N.S.)  873. 

6  Nichols  V.  Stewart,  20  Ala.  358;  Mason  v.  Vestal,  88  Cal.  396,  26  Paci 
213,  22  A.  S.  R.  310;  Davis  v.  Graham,  2  Colo.  App.  210,  29  Pac.  1007; 
Atlanta,  K.  &  N.  R.  Co.  v.  Strickland,  116  Ga.  439,  42  S.  E.  864; 
Powers  V.  Cary,  64  Me.  9;  Hewitt  v.  Corey,  150  Mass.  446,  23  N.  E. 
223;  Kipp  v.  Silverman,  25  Mont.  296,  64  Pac.  884;  Reed  v.  Spaulding, 
42  N.  H.  114;  Robb  v.  Hackley,  23  Wend.  50;  Lavigne  v.  Lee,  71  Vt. 
167,  42  Atl.  109S;  note  41  L.B.A.(N.S.)  878;  28  R.  C.  L.  p.  664,  §§  237, 
238. 

The  general  rule  is  stated  in  Silva  v.  Pickard,  10  Utah,  78,  37  Pac  86, 
and  Ewing  v.  Keith,  16  Utah,  312,  52  Pac.  4,  to  be  that  the  declara- 
tions of  the  party  made  out  of  court  are  not  admissible  to  corroborate 
his  sworn  testimony,  except  in  extreme  cases  where  their  rejection 
would  work  a  real  and  manifest  wrong;  and  in  no  case  should  they 
be  admitted  if  it  appears  that  he  had  any  interest  or  motive  in  making 
them,  if  he  was  subject  to  disturbing  influences,  or  if  th6  ultimate 
effect  and  operation  arising  from  a  change  of  circiimstances  could 
have  been  foreseen.  A  witness  contradicted  as  to  a  material  point  of 
his  testimony  and  by  proof  of  a  statement  but  of  court  inconsistent 
with  his  testimony  cannot  be  corroborated  by  a  letter  purporting  to 
show  a  statement  of  the  matter  similar  to  his  present  testimony,  where 
it  does  not  appear  that  the  letter  was  written  when  the  transaction 
was  recent,  nor  does  it  appeal  but  that  it  might  have  been  prepared 
with  direct  reference  to  the  litigation.  Robb  v.  Hackley,  23  Wend.' 
60.  Evidence,  that  a  witness  had  previously  told  the  same  story  that 
he  tells  on  the  stand  is  not  admissible  in  corroboration  where  his 
credibility  is  attacked  on  the  ground  that  he  had  attempted  to  black- 
mail a  third  person,  since  such  unsuccessful  attempted  blackmail 
would  not  tend  to  create  and  show  malice  against  a  party  to  the  suit 
within  the  rule  that  where  a  witness's  credibility  is  attacked  for  al- 
leged iU'WiU  or  corrupt  motive,  similar   statements  made  previous 
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to  the  existeDce  of  siich  ill-will  or  motive  are  admissible  in  corrobora- 
tion. '  Train  v.  Taylor,  51  Hun,  215,  4  N.  Y.  Snpp.  492.  And  evi- 
dence of  prior  declarations  made  shortly  after  the  occurrence  and  long 
before  the  testimony  is  given  on  the  trial,  which  testimony  is  con- 
tradicted by  proof  of  prior  inconsistent  declarations, .  is  inadmissible 
in  corroboration  thereof  where  the  contradiction  simply  goes  to  the 
credit  to  be  given  to  the  recollection  of  the  witness,  as  such  evidence 
is  admissible  in  corroboration  only  where  the  testimony  on  the  -  trial 
is  charged  to  be  a  fabrication  made  out  of  whole  doth  under  the 
influence- of  a  motive  which  has  come  to  operate  since  the  occurrence. 
Dechert  v.  Municipal  Electric  Light  Co.  3d.  App.  Div.  490,  57  N.  Y. 
Supp.  225.  So,  a  witness  whose  credibility  has  been  affected  by  evi- 
dence merely  that  he  was  not  present  at  a  certain  accident,  to  the  de- 
tails of  which  he  testifies,  cannot  be  sustained  by-  proof  of  an  unsworn 
statement  made  by  him  shortly  alter  such  accident  to  the  effect  merely 
that  he  was  present  thereat,  but  in  which  Dooe  of  the  details  were  re- 
lated and  which  therefore  in  no  way  tends  to  corroborate  him  as  tc 
such  details,  as  he  does  not  come  within  the  rule  that  where  a  witness 
has  been  impeached  by  testimony  tending  to  show  corrupt  motives 
and  fabrication  the  fact  that  he  has  made  the  same  statements  short- 
ly after  the  occurrence  and  before  a  motive  to  fabricate  existed  can 
be  shown  as  tending  to  support  his  integrity  and  the  accuracy  of  his 
recollection.  Baltimore  City  Pass.  R.  Co.  v.  Knee,  83  Md.  77,  34  Atl. 
252. 

In  Graham  v.  McReynolds,  90  Tenn.  673,  18  S.  W.  272,  it  is  held  that 
Where  it  is  sought  to  impeach,  a  witness  by  proving  former  contradic- 
tory statements,  confirmatory  statei|ieiits  previously  made  cannot  be 
excluded  on  the  ground  that,  they  are  self-serving  declarations.  But 
see  Legere  v.  State,  111  Tenn.  368,  .102  A.  S.  R.  781,  77  S.  W.  1059,  in 
whidi  the  court  states  the  general  rule  to  be  that  where  evidence  of 
contradictory  statements  is  offered  to  impeach  a  witness,  evidence  of 
statements  consistent  with  those  made  on  the  witness  stand  is  inad- 
missible. 

A  witness  who  on  oross-examination  sti^tes  that  he  can  think  of  no  other 
reason  for  failing  to  testify  on  the  first  examination  to  a  fact  testified 
to  by  him  when  recalled,  than  that  he  forgot  such  fact  and  afterwards 
SAW  it  in  the  minutes  taken  in  a  previous  examination,  may  be  sup- 
ported by  introducing  in  evidence  the  part,  of  such  minutes  showing 
that  he  testified  as  stated  by  him.  Vilas  Nat.  Bank  v.  Newton,  25 
App.  Div,  62,  48  N,  Y.  Supp.  1009. 

See  supra,  subdivision  A,  S  h  note  3,  as  to  giving  opportunity  for  explana- 
tion. 

•Ellicott  V.  Pearl,  10  Pet.  412,  9  L.  ed.  476;  Barkly  v.  Copeland,  74 
Cal.  1,  15  Pac.  307,  5  A.  S.  R.  413;  Lewy  v.  Fischel,  65  Tex,  311; 
McLain  v.  British  &  F.  M.  Ins.  Co.  16  Misc.  836,  38  N.  Y.  Supp.  77; 
Glass  V.  Bennett,  89  Tenn.  478,  14  S,  W»  1086;  Baber  v.  Broadway  & 
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8.  Ave.  R.  Co.  9  Misc.  20,  29  N.  Y.  Supp.  40;  Herriek  v.  Smith,  13 
Hun,  448;  French  v.  Merrill,  6  N.  H.  465;  Craig  v.  Craig,  d  Rawle,  91 ; 
Conover  v.  Neher-Ross  Co.  38  Wash.  172,  80  Pac.  281,  107  A.  S.  R.  841 ; 
note  41  L.R.A.(NiS.)   890;  28  R.  C.  L.  p.  655,  §  239. 

In  a  few  jurisdictions  the  rule  prevails  that  the  prior  consistent  state- 
ments of  a  witness  are  admissible  when  his  credibility  has  been  at- 
tacked. 28  R.  C.  L.  p.  666;  Carter  v.  Carter,  79  Ind.  466;  Hodges  v. 
Bales,  102  Ind.  494,  1  N.  E.  692;  Johnson  v.  Patterson,  9  N.  C.  (2 
Hawks)  183,  11  Am.  Dec.  756;  Isler  v.  Dewey,  71  N.  C.  14;  Burnett  v. 
Wilmington,  N.  &  N.  R.  Co.  120  N.  C.  517,  26  S.  E.  819;  Cooke  v. 
Curtis,  6  Harr.  &'  J.  93;  McAIeer  v.  Horsey,  35  Md.  462;  Gill  v.  Stay- 
lor,  93  Md.  453,  49  Atl.  050.  And  this  is  the  rule  in  Texas  in  crim- 
inal cases  at  least.  Stanford  v.  State,  34  Tex.  €rim.  Rep.  89,  29  S. 
W.  271;  Edwards  v.  State,  61  Tex.  Crim.  Rep.  307,  135  S.  W.  540. 
The  rule  in  civil  cases  is  not  bo  clear.  Note  41  L.R.A.(N.S.)  865; 
Kelley-Goodfellow  Shoe  Co.  y.  Liberty  Ins.  Co.  8  Tex.  Civ.  App.  227, 
28  S.  W.  1027. 

There  is  an  elaborate  note  in  41  L.R.A.(N.S.)  857,  covering  all  phases  of 
this  vexed  question  of  admissibility  of  previous  statements  by  a  wit- 
ness out  of  court  consistent  with  his  testimony,  and  reviewing  all  the 
authorities,  criminal  and  civil. 

7  Thus,  where  on  cross-examination  the  defendants  seek  to  impeach  a  mort- 
gagee by  showing  that  she  paid  no  consideration  for  the  mortgage,  as 
she  testified,  her  bank  book  is  admissible  in  support  of  her  statement 
as  to  the  payment  of  such  consideration.  Wright  v.  Towle,  67  Mich. 
255,  34  N.  W.  578.  And  likewise  in  Harbison  v.  Hall,  124  N.  C.  626, 
32  S.  E.  964,  it  was  held  that  evidence  in  an  action  for  goods  sold  and 
delivered,  of  the  system  of  entries  in  the  vendor's  books  when  checks 
and  money  were  received,  and  that  an  investigation  of  the  books  failed 
to  show  any  evidence  of  payment,  is  admissible  to  corroborate  their 
testimony  that  the  account  is  unpaid,  where  the  vendee  testified  that 
he  has  paid  the  entire  amount. 

But  in  New  Jersey  Zinc  &  Iron  Co.  v.  Lehigh  Zinc  &  Iron  Co.  59  N.  J.  L. 
189,  35  Atl.  916,  it  is  held  that  books  of  science  referred  to  by  a  wit- 
ness on  cross-examination  as  partly  the  basis  of  his  opinion,  are  in- 
admissible to  corroborate  him.  And  that  a  witness  cannot  be  corrobo- 
rated on  a  hearing  before  the  police  commissioners  of  a  city  of  charges 
preferred  against  a  member  of  the  police  force,  as  to  facts  stated  by 
her,  by  entries  made  in  her  own  books, — especially  where  they  are  sus- 
picious in  themselves  because  no  such  books  were  kept  until  just  pre- 
vious to  the  transaction  in  question,  see  Re  Smith,  85  Hun,  359,  32  K. 
N.  Supp.  943.  And  a  memorandum  made  by  the  cashier  of  a  bank  as 
to  the  nature  of  a  transaction  by  which  a  note  was  received  by  the 
bank,  vouched  for  by  no  one  but  himself,  is  inadmissible  to  establish 
his  credibility  after  the  introduction  of  his  contradictory  testimony 
on  a  former  trial  in  regard  to  such  transactions.  State  Nat.  Bank  t. 
Weed,  39  App.  Div.  602,  57  N.,  Y.  Supp.  706. 
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Where  a  person  on  cross -examinisition  has  testified  to  the  Contents  of  a 
written  order,  the  order  may  be  properly  introduced  to  sustain  what 
he  has  said  about  its  contents.  Wiggins  v.  Guthrie,  101  N.  C.  661,  7 
S.  E.  761.  And  where  defendant  testified  in  his  own  behalf  that  a 
part  of  the  consideration  of  a  note  was  $2)400,  the  purchase  price  of 
the  land  in  controversy,  and  his  testimony  was  impeached,  it  was  com- 
petent, for  the  purpose  of  corroborating  him,  to  admit  in  evidence  a 
deed  made  not  many  years  before  to  a  person  under  whom  the  plain- 
tiff claimed,  in  which  the  consideration  was  stated  to  be  $2,400.  Hin- 
ton  V.  Pritchard,  98  N.  C.  355,  4  a  E.  462. 

Testimony  of  a  juror  that  a  witness  did  not  give  certain  testimony  on  the 
trial  of  the  case  is  admissible  to  corroborate  such  witness,  who  has 
denied  making  those  statements,  on  cross-examination,  after  other  wit- 
nesses have  testified  that  he  did  make  them.  Bronson  v.  Leach,  74 
Mich.  713,  42  N.  W.  174.  And  where  pTaintiflf  has  testified  that  a  third 
person  stated  that  defendant  set  fire  to  a  building,  in  the  presence  of 
the  latter,  who  made  no  response,  and  this  third  person  being  sworn 
in  defendaiit's  behalf  having  denied  making  the  statement,  plaintiff, 
to  support  his  own  credit,  may  prove  by  another  witness  that  he  was 
present  and  heard  the  statefmentg*  by  ;  defendant's  witness  to  which 
plaintiff  testified.    Bray  v.  Latham;  81  GA,  640,  8  8.  E.  64. 

Evidence,  however,  that  a  company  sued  by  a  servant  for  injuries  sus- 
tained in  its  employment  was  protected  by  insurance  against  loss  from 
accidental  injuries  suffered  by  its  workmen,  offered  as  tending  to  prove 
that  its  general  manager  had  no  motive  to  testify  untruthfully,  is 
inadmissible  when  it  is  not  shown  that  he  knew  of  the  fact  of  such 
insurance.  McQuillan  v.  WiUimantic  Electric  Light  Co.  70  Conn.  716, 
40  Atl.  928. 

BCook^v.  Hunl,  24  111.  536.  But' a  witness  cannot  be  eustained  as  to.  cred- 
ibility by  allowing  another  witness  to  testify  to  his  individual  opin- 
ion on  siich  question.  Savannah,  F.  &  W.  R.  Co.  v.  Wideman,  99  Ga. 
246,  .25  S.  E  400. 

The  testimony  of  witnesses  living  in.  the  neighborhood  of  a  witness  whose 
character  for  truth  and  veracity  is  attempted  to  be  impeached,  that 
they  never  heard  her  character  in  thi^t  respect  questioned,  is  compe- 
tent, as  well  as  the  testimony  of  witnesses  who  state  that  they  know 
her  reputation  and  that  it  is  good.  Stevens  v,  Blake,  5  Kan.  App. 
124,  48  Pac  888.  And  a  sustaining  witness  is  competent  to  testify 
to  iike  eharacter  for'  truth  and  veracity  of  an  impeached  witness  where 
he  states  that  he  has  known  such  witness  for  several  years,  although 
he-  further  states  that  he  has  never  heard  his  character  called  in  ques- 
tion or  discussed.  Davis  v*  Franke,  33  Gratt.  414.  See  also,  crimi- 
nal eases  ol  State  v.  Nelson,  58  Iowa,  206,  12  N.  W.  253 ;  Hodgkins 
v.  State,  89:  Ga.  .761^  15  S.  £<  695.  But  an  impeached  witness  cannot 
be  sustained  by  tesUmony  of  people  who  are  not  familiar  with  his 
Abbott,  Civ.  Jur.  T.— 21. 
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reputation,  that  they  never  heard  it  assailed.     Magee  t.  People,  139 
111.  138,  28  N.  E.  1077. 

In  Artope  v.  Goodall,  53  Ga.  318,  where  the  trial  court  had  refused  to 
permit  a  sustaining  witness  to  be  asked  whether  he  would  believe  the 
impeached  witness  under  oath  where  he  stated  that  his  character 
had  been  exemplary  in  some  things  and  not  in  others,  but  that  he  did 
not  know  the  general  opinion  of  the  people  about  him,  it  is  said  that 
if  the  sustaining  witness  is  not  able  to  say  that  the  general  character 
of  the  impeached  witness  is  not  bad,  he  should  at  least  be  required 
to  state  that  it  is  not  such  as  to  render  him  unworthy  of  credit  on 
his  oath,  before  he  can  give  his  own  declaration  that  from  this  char- 
acter he  would  believe  him  under  oath. 

In  First  Nat.  Bank  v.  Wolff,  79  Cal.  69,  21  Pac.  551,  748,  it  is  held  that 
the  striking  out  of  the  testimony  of  a  sustaining  witness  who  on  cross- 
examination  states  that  lie  had  never  heard  the  witness's  reputation 
discussed,  nor  talked  with  anyone  about  it,  is  error  where  he  has  testi- 
fied on  direct  examination  that  he  knows  his  reputation  for  truth, 
honesty,  and  integrity,  and  that  it  is  good,  and  that  he  would  believe 
him  under  oath. 

A  sustaining  witness  is  competent  to  testify  that  he  would  believe  the 
impeached  witness  under  oath,  where  he  states  that  he  has  been 
acquainted  with  him  for  ten  years,  is  well  acquainted  in  his  neighbor- 
hood and  has  heard  his  character  questioned,  although  he  states  that 
he  does  not  know  ''from  the  speech  of  people''  what  his  character 
for  truth  and  veracity  is.  Adams  v,  Greenwich  Ins.  Co.  70  N.  Y. 
166.  And  a  witness  who  testifies  that  he  knows  the  impeached  wit- 
ness and  the  persons  with  whom  he  associates  may  be  asked  whether 
he  would  believe  him  under  oath,  although  he  further  states  that  he 
has  never  heard  his  character  for  truth  and  veracity  spoken  of.  Peo- 
ple V.  Davis,  21  Wend.  315.  See  also  National  Bank  v.  Scriven,  63 
Hun,  375,  18  N.  Y.  Supp.  277. 

A  sustaining  witness  who  testifies  that  he  has  known  the  impeached  wit- 
ness fifteen  years  and  has  never  heard  his  reputation  questioned  ex- 
cept by  persons  connected  with  him  in  business,  cannot  be  asked  wheth- 
er he  would  believe  him  on  oath,  judging  from  his  knowledge  of  his 
general  reputation  for  truth,  as  there  is  no  sufficient  foundation  laid 
by  asking  his  knowledge  of  his  character.  Lyman  v.  Philadelphia, 
56  Pa.  488.  And  a  witness  called  to  support  the  credibility  of  an- 
other, attacked  by  proof  of  bad  character  for  truth  and  veracity,  is 
improperly  permitted  to  testify  that  he  would  believe  the  impeached 
witness  under  oath,  where  he  qualified  only  by  testifying  that  he  had 
lived  in  the  same  neighborhood  for  some  years  and  had  never  heard 
his  character  for  truth  discussed  or  talked  about  except  by  one  person. 
Sloan  V.  Edwards,  61  Md.  89.  So,  a  sustaining  witness  who  testifies 
that  he  lives  4  or  5  miles  from  the  impeached  witness,  has  known 
him  for  four  or  five  years  and  has  never  heard  a  word  said  against 
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him  as  a  man  of  truth  and  veracity,  but  who  says  he  cannot  say  that 
]^e  •  l^oowfi  ^|si  eh^apte|>  |or  jtr\ith  ai^  ^r^ci^y ,  among  his  neighbors, 
cannot  be  permitted  io  testify  whether  he' would  believe  such  witness 
under  oath.  Clay  v.  Robinson,  7  W.  Va.  348.  Distinguishing  the  crim- 
inal case  of  Lemons  v.  State,  4  W,  Va.  755,  6  Am.  Rep.  293,  on  which  it 
was  held  that  a  person  well  acquainted  with  a  witness  in.  the  com' 
munity  in  which  he  lives,  whose  character  for  truth  and  veracity  has 
been  impeached,  is  a  competent  witness  to  sustain  the  impeached  wit- 
ness and  rebut  the  evidence  of  bad  character^  although  he  has  never 
heard  his  character  in  that  respect  called'  in  question  or  spoken  of. 

In  Morss  v.  Palmer,  15  Pa.  51,  it  is  said  that  sustaining  evidence  where 

the  character  of  a  witness  for  truth  ,a^d /veracity  has  been,  attacked 

is  not  to  be  confined  to  the  neighborh^ipd  where  he  now  Uvea,  but  may 

.  be  permitted  as  to  his  character  at,  a  foj^mer  place  oi  residence  some 

In  Barnwell  v.  Hannegan,  105  Ga.  396,  31  S.  E.  116,.it  is  held  that  a  wit- 
ness called  to  support  a  witness  attempted  to  be  iknpeaehed  by  proof 
of  general  bad  character  leaii' be  .qu«6ti9iied«nly  jui  to  the  general  good 
character  of  the  impeached  witnesa,  and  not  a«  to  his  character  as  to 
truth  and  veracity,  under  Georgifu  Oiv.:  Co4ei  §  5293,  providing  that  a 
witness  may  be  impeached  as  to  his  general  bad  character,  and  may 
be  sustained  by  similar  proof  of  chavaoter. 

•  Mitchell  V.  Southern  P.  R.  Co.  87  Gal.  62,  11  L.R.A.  130,  25  Pac.  245, 
0  Am.  Keg.  Gas.  85. 
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X.— OFFERS  OF  EVIDENCE  AM)'  Ofe JECTIdNS. 

1.  Necessity  igr  an  oflter..  .       .  .       ^     , ,   . 

a,  i^o  save  exception  iSp'the  exclusion  of  oral  evidehc^l 
D.  To  make  matter  evidence. 

i2.  Substance  of  ah  offer,  generally. 

3.  Repeating  the  offer. 

4.  Offer  m  hearing  of  jury. 

5.  Offer  without  putting  question.  '      ' 
e.  Calling  for  disclosure.    '  '•      '    ''■    •        ''   '-'    ">'•''"     '  - 

'■       '"a.  Befbt-e'sweirin'g'Witti^bs."'"'  "    '■■   .    -'*'      '    '"  "• "  -''      '  ''• 

b.' Before  ptattitigVjuestibft;' '-'''■• '     ""    -''  '"'    "•"'  '"'  "'   '"   '    ' 
7:  Statettient  of  purpose 'bf'e^idfence.  '' "'     -'-    ''  "*    i'*'''«^     • 
8.  Showing  relevancy  or  materiality  of  evidence;  promise'  td  conlitot. 
9;  Offer  df  document. '»'       '    '   '         '        "'    <•      jj     • '■   '-'  'j'- 
'*  •    <  a;  In  general.  '      •"            '  ■"■   •-  -^^  ■'    ••  •'•'•'.  ■••  '     ■.■'>■•  "- • 
b.  Of  part  of  8*rics'«r  eomplex:  document i '  ^ '  >•       '  •»•  J'  <  ^  •-'     » 

10.  -Precluding  offer  b;^  adiliittiiig"fftct.  <  i      i  »'  m;  c.i^i       •  v. 

H.  Opening  the  door  for  the  stdverAary,'    ••     !  >»>"        '-  »^i^»'  '  •»      'i 
»       -a.-by  erroi^,  witlwmt'objectioiii  •       '    '»•'       ••     ■      .    /?  •.    -    • 

b.  By  an  offer  or  challenge.-^-  •     ■'•."-.        >.'•<.- 

,,.    .  c  By  erisor,  agai»6t  objection.'         ,.  >    j     i   ..   .;;    »<    ,  '  .  <   .;' 

12.  Opening  the  door  for  one's  self.  ..-    ,,  /    »  ./     ji'    t» 

13.  Retracting. 

14.  The  necessity  for  an  objection. 

15.  The  substance  of  objection. 

16.  Time  for  objecting. 

17.  Right  to  call  for  ground  of  objection. 

18.  Cross-examining  as  to  competency. 

19.  Counter  proof  as  to  competency. 

20.  Arguing  as  to  admissibility. 

21.  Repeating  the  objection. 

22.  Waiving  objections. 

[To  sustain  an  exception  to  the  rejection  of  evidence,  counsel 
should  make  his  offer  in  such  plain  and -unequivocal  terms  as  to 
leave  no  room  for  doubt  as  to  what  is  intended.  If  he  leaves  the 
offer  fairly  open  to  two  constructions,  he  cannot  insist  in  a  court 
of  review  on  the  construction  most  favorable  to  himself,  unless 
it  is  justly  inferable  that  he  was  so  understood  by  the  judge 
who  rejected  the  evidence.] 

1.  Necessity  for  an  offer. 

a.  To  save  exception  to  the  exclusion  of  oral  evidence, — One 
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who  desires' t^  pveo&rve  the  question  of  tb©  adttiissibiKty  of  evi- 
dence which  he  seeks  to  introduce  by  (J^estionin'g  a  Svitness 
must,  upon  objection  to  hift  question  ttiid  the' ruling  of  the' court 
refusing  to  reeieivef  the  {e^fimbnv/  offer  ^e  evidenist  which  he 
desires"  td  have  admitted. V  '    ',  \     .  , 

This  rul^  dojBs,not  prevail^  bowevjer^  r^'^T^  ^?J>^%?i  woulifi  be 
useless  and  could, i^ergly^^v^il  foi;.  a  repetition,^ of  the,  puling 
upon  objection  to  the  question;,*  nor^dpfs^it  pifeyail  wh^P;  the 
question  i^  :a9l^ed  ufl^e?:  WP^  coi^i^jtipn^  tt^^t  the,  exa^jin^  ift*y 
not  be  supposed  <io  know  what  the  witness  wx^uld  respoBd.^.; 

1  Alabama— Tolbert  v.  State,  87  Ala.  27,  6  So.  284.      "^  '  ^     '     *' 

Arizona--Tifetjeb  ^. 'l^ieftdi  3  Af  iz:  195,  24  PWc.  324.       ' 

Calif orni»—^ughton 'v.  tJlai^k^;  80 ' Gal.^ 4-37,'  '2Si  Pac.  288. 

Georgiar— Windsor  v.  Del  Bondio,  9^  Ga.' 749,  S?  S.  E.  750. 

IllinoifrUjaffleld  V.  fifc6^t,'"33' ill.  App.  ^17;  Sobbie  v.  Ogden,  7^*lll.  App! 
242;  Chicago  ATB.  ft.' Cdl  r.  Binkbpski,  72  IH.  Ap^.  22. 

Indiana— Mitchell  v.  Chamber  ft,  6^-Ind.'289;  K^^A  v.  BrMM^U,  119  Ind.' 
£26^  21  N.  '£.  664r  Oittci&ttati,!;  Sfe  U  &  0.  Kj  Co.  v.  Liites,;  112  Ind/ 
•  .276,.11N.  E.;7fi4,  147NvE.-7(Kt'   ..    '"       ..'.•/•....!-•. 

Iowa — Pfuldlefojtd  Vi  Cbok,  74nl6wa,  .433^  86  N.  W.  137;  Donnelly vi.  Bur-i 

kett,  75  Iowa,  613,  34  N.  W.  330;   Jenka  t.- Knott's  <  Meixican  Silver 

.    Mmi,.Co..58  Jp??«r»,  Si4%,a2;S.  W,  58S,,        ,..    .  ...     ..  ..     ,         .    - 

Kansaat-^-Stateny.  J^rfaerji;43  .Kan:.. 262^  ]2d  FIbc..  675.'  . ."  '  >  " 

Kentueky'--^3bdd.y.  •Ix0uisyill6'&  K.  RtCo.  10  Ky.Zil.Rcpi>  864,  11  S.  W. 
.  ft)  Beid-v.'Xdllyy.l5.£(^.<l4.:Re{)c  4»7ii,  2a fi.  W/.95&.  .<       p 

Matyland-^There  •s^eib8"t^'b^  a  Wi^  varftttittn- iri  thef  rule- in  Mfetyland, 
where  it  has  hfe^n  htfd'that  ^  judgment -ina5r  be't^ver8*6d  ^ot'^reftising 

'  to  permit 'a  Pitiless 'to- aniw^J:  a  ^ueAtlon  in  "itself  *i)frojy<^r  Antfper- 
tinent,  klthoogh-  thie  (Ajject'  for  whidi'  Uie  'evidence  "«rti4i  offered  was 
not'  stat^,  tt,ttd'  althotigh  it  'dtt^s  not '  aipipeay'  frotn  the  record  ^  %hat 
would  have  been  the  answer  of  the  witness.    Calvert  Cbtm^  Comrs.  v. 

.  Oaatt,.J8,]iW.^86,.28,Ajtlt  IftU  afl^Tpod  ,in.7,8  J^4»  331.  ^9  Atl.  W,0,..  ; 

MassAehusettfiH^ttiethhurst  •  v. '  ProprfetorS"  of  Independent ' Cong.  ^  Church, 
148  Mass.' 2C1, -22  I;.!R.A.  095,  19"N.  B;  SSTi  Qeitfy'v. 'SteVehson,  169 
'  Mass.  28;'47  K.E.' S08.'  ' 

Mi880uri-43^est  y.  Hoetfner,  39  iMo.  App.  68^ ;  Jackson  v.  Hardin,  83,  Mo. 

175. 
Nebra9ka--Mksters'V.'Mari^,  1^  Jfebi'45S;  ^  Nf  W.  438';''Yate*^>v.  Kib-'^ 

ney,  5&^«fl5'.  l60,'^41»'N.^W.  128;  Bi^rns  Vi  Fall^oiit,  21^  Nel).  806,  45 

N.  W.jlZ^;  -B^rtop.  V.  l4tK;j^,  30  Neb.;  6^,  .H  X,  JV.  9Q$.;  Pay  is.  v.. 

GetcheU,  32  Neb.  792,  ♦^jN.,  W^  7.70  j  ^owl*  v. ,  B^f l^fi^, .  52  Nel?.,  502, 
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72  N.  W.  053;  Faxmers'  &  M,  Ins.^Co.  ▼.iDobney,  62  Nab.  21»,  97  Am. 
,       St.  Rep.  624,  86  N.  W.  1070,  , 

Nevada— State  v.  Lewis,  20  Nev.  333,  2?  Pac.  ?41.     , .  .  , 

New  York— Re  Bateman,  :145  N.  Y.  ^23,  40  N.  B.  10;  Daifiels  v.  Patter- 
son, 3  N.  Y.  47;  Feldman  v.  McGraw,  1  App.  Div.  574,  37  N.  Y.  Supp. 
434 ;  Millard  v.  Holland  Trust  Co.  90  Hun,  607,  35  N.  Y.  Supp.  p48 

North  Carolina — Overman  v.  Coble,  35  N.  C.   (13  Ired.L.)   1. 

North  Dakotar-Brundage  v.  Mellon,  5  Ni  t>,  72,  63  N.  W.  209 ;  Salley  v. 
Folsom,  1  N.  D.  325,  48  N.  W.  21«.  "'       " 

Ohio— Meeker  v.  Browning,  17  Ohio  0.  C.  548,  9  Ohio  t.  D.  lOd.  But  see 
Zieverink  v.  Kemper,  50  Ohio  St.'  208,' '34  N.  E.'25C.i 

Or^on— Kelley  v.  Highfield,  15  Or.  277,  14  Pac.  744;  Tucker  v.  Constable, 

16  Or.  407,  19  Pac.  13.  >.'.;• 

South  Carolina— Taylor  v.  JDominick,  .36  S,  C,  36 j|,  W»  3.  E.  W. 

South  Dakota— Tootle  v^  Petrie,.  8  ;S;vD..  19,  ^^  N.  W,  43i  Hunson  ▼.  Red 
Rock  Twp.  7  S.  D.  38,  63  JST.  \y.  ,1^6.      ...      ■•.     .   „ 

Tex^s— Cunningham  v.  Austin  &  N.  W.  ,R.  Co.  88  Te3^  534,  31  S.  W,  629. 

Vermont— Carpenter  v.  Willey,  65  Vt  168,  26  Ati.  48B*   ..,  . '.     . 

Virginia— Martz  v.  Martz,  25  Grat^ttt »361,  367.,  :•.  ,  ; 

Wisconsin— Dreher  v.  Fitchburg,  22  Wis.  675^  90  Atui  Dec.  'Ol;  J^ibn  R. 
Davis  Lumber  Co.  v.  First  Nat.  Bank,  00  -  Wis.  4«4,  63'N.'Wi  1018. 

United  States^Ladd  v.  Missouri  Cdal.A^  Min^.  Co;  14  0.  O.  Ai  246^  32  U. 
S.  App..93,  66  Fed.  880.   '.     '  . //     /    i. 

It  is  sometimes  said,  however,  that  the  oiter  must  b^  ihade  at  flueh  time 
that  the  court  will  have  the  bto^t  of)  it  >in  knowing  >what  testimony  ia 
'  sought  to  be  ellcltied  befoi^e  ruling  oh  the'bbjectidng'tdtUe  qiwstions, 
and  if  not  made  until  JEft«r  the  o^j^UAn  Ms'  been'  ahstaned'  an  eK- 
ception  taken  would,  eomp-  i^oo  ,la'te>  '  C^icaga  &-  il.  Co^^l  Jt»  Co-  •  y.  ,  De- 
Baum,  2  lad.  App  .231*  .28,.Nr  E-  447;^  l?«i»»,|V..  Q|(tQ„,57..Mjim.  307, 
59  N.  W.  199.  See  Wi^tkina  v.  E4g»r,.77  Mo.  .A»p.  A48.5  where^  tha 
court  refuse^  to  pervut- oqunfiel:  to  stat^  tiie.subi^taiiQe.of,  the.evidience 
which  he  expected  to..9,4duce  m  ani^wfi:  jto,.a  q))eBtM>.»  obji^ted<.to  by 
opposing  counsel.  ......; 

However,  if  the  question  concern  thc'coinpetiBncy  of'the  witiifeBS,  atid'not 
the  substance  of  hia  testimony,  It  is. mine(ee9sa.ry  that  there  should  be 
a  statement  of  what  it  ia  pi{op0sed  to  prove,  tby  him,  .iwhen  t^xis  ia  un- 
necessary to  enable  the  trial  court  to  pass  xtpon  the  qjuestion  ol  his 
competency.  State  ex.  rel.  Steig^rwald  v.  Thomas.  Ill  Ind.  516,  13 
N.  E.  35;  Sullivan  v.  ^uflivan;  6'  Indi  App.  ib,' S^  N.  t.  li32.     ' 

«Brundage  v.  Mellon,  &  T^^  Th  72,  f63  N.  W,  ?Q9;  Starr.  F.iBimt,  ad.Iud, 
.    313;  Feldman  v.  MflGraw,  l.App.  Pir.  974,  37«  .N^.Y.  Supp,  434.. 

•  Cunningham  v.  Austin  &  N.'W^R.  Co.  W^kix,  634,  31  ^IS.  W:  62f9;  Com- 
stock  V.  Grnidle,' 121  Ind.  459, '23  N.' Er  494.  '  '^^  


X. OFFERS    OF    EVIDENCE   AIS'D    OBJECTIONS.  327 

h.  To  make  emitter  evidence, — In  addition  to  the  question  of 
the  necessity  of  an  offer  in  order  to  present  an  error  of  the 
trial  court  in  excluding  oral  evidence,  for  consideration  \^  the 
appellate  tribunal,  is  the  pro]blem  concerning  the  necessitj  of  a 
formal  offer  of  specific  evidence  for  the  purpose  of  entitling  it 
to  consideration  by  the  jury. 

Although  a  formal  offer  of  documentary  evidence  is  undoubt- 
edly preferable  it  is  by  no  means  a  necessity,  for  if  matter 
which  is  before  the  court  is  treated  by  the  parties  as  evidence 
it  may  be  so  considered,  although  not  formally  offered.^ 

lO'CaHaghan  v.  Bode,  84  Cal.  489,  24  Pac.  260;  McChesney  v.  Chicago,  152 
111.  543,  38  N.  E.  767;  Cothran  v.  Ellis,  125  111.  496,  16  N.  E.  646; 
Charles  v.  Patch,  87  M6.  460;  Zieverink  v.  Kemper,  60  Ohio  St.  208, 
34  N.  E.  250;  Bevington  v.  State,  2  Ohio  St.  161.  In  V^right  v.  Rose- 
berry,  81  Cal.  87,  22  Pac.  336,  -wrhere  the  court  ordered  that  the  witness 
who  had  produced  documents  leave  them  in  the  custody  of  the  court 
until  the  conclusion  of  the  case,  thereupon  to  be  returned  to  the 
witness  at  his  office,  and  the  parties  examined  and  cross-examined  the 
witness  concerning  the  documents,  as  both  the  court  and  counsel  un- 
derstood that  the  documents  were  in  evidence  it  was  said  they  should 
be  so  considered. 

A  like  rule  applies  in  election  controversies,  to  box^s  and  ballots  con- 
tained therein.  Con  very  v.  Conger,  53  N.  J.  L.  468,  22  Atl.  43,  469; 
Re  White's  Contested  Election,  4  Pa.  Dist.  R.  363. 

But  the  mere  marking  of  a  document  as  an  exhibit  by  the  stenographer 
does  hot  make  the  document  evidence.  Casteel  v.  Millison,  41  111.  App. 
61. 

Documents  or  other  things  marked  for  identification  do  not  thereby  be- 
come evidence,  but  must  be  formally  introduced.  Byerley  v.  Sun  Co. 
181  Fed.  138. 

< . . 

2.  Substance  of  an  offer,  generally. 

The  offer  of  testimony  should  be  dear  ^  and  without  vague- 
ness or  uncertainty,  should  separate  matter  which  it  is  proper 
for  the  jury  to  consider  from  that  which  it  is  iinproper  for  them 
to  regard,*  state  only  the  former  so  fully  that  its  propriety  is 
apparent,*  and  specifically  point  out  *  the  evidence  sought  to  be 
introduced.  The  offer  must  be  confined  to  a  statement  of  the 
answer  which  it  is  expected  the  same  witness  will  make  to  the 
question  objected  to,*  must  correspond  to  the  question,®  and,  al- 
though it  may  be  explained,  may  not  be  enlarged  by  a  state- 
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ment  of  its  purpose.''  If  an  offer  includes  both,  competent  and 
incompetent  evidence,  all  naay  be  excluded/ or  the  part  that  is 
competent  may  be  admitted.' 

1  Pendleton  v.  Smissaert,  1  Colo.  App.  608,  29  Pac.  621 ;  Lincoln  Nat.  Bank 
V.  Davis,  32  Neb.  1,  48  N.  W.  892;  Middletori  v.  Griffith,  57  N.  J.  L. 
442,  61  Am.  St.  Rep.  617,  31  Atl.  405. 

An  offer  ''to  prove  that  he  was:  told  previously  tb  his <  removal'  tlwt  they 
would  take  the  property  i|,nd  that  he  migkt  leave.it'!, by  a  leasee,  was 
held  ''too  vague"  in  an  action  to  recover  rent  alter  tl\e  ajbandonment 
of  the  leased  premises.  .  Reeves  v.  McComeskey,  168  Pa.  571,  32  Atl. 

96.  '    '  ■ 

2Herndon  v.  Black,  97  Ga.  327,  22  S.  E.  924  j  Shewalter  v.,  iRergmwi,  123 
Ind.  155,  23  N.  E.  686;  Mueller  V.  Jackson,.  39  Mi^n.  431,  40  N.  W. 
666;  Wamsley  v.  Darragh,  14  Misc.  666,  35  N.^Y.  Supp.  1075;  Mundis 
V.  Emig,  171  Pa.  417,  32  Atl.  1136;  First  Nat.  Bank  v.  North,  2  S.  D. 
480,  51  N.  W.  96.  In  Cincinnati,  L  St.  L..&  G.  R.  Go.  v.  Boesch,  126 
Ind.  445,  26  N.  E.  171,  an  offer  to  prove  both  competent  and  incompe- 
tent evidence  blended  together  and  offered  as  a  whole  wai^  insufficient, 
and  the  objection  was  properly  sustained^  , 

And  so,  in  a  suit  brought  by  the  assignees  of  a. bank  to  collect  an  unpaid 
subscription  to  the  capital  stock,  an  offer,  to  prote  an  assessment  or 
order  made  by  a  judge  at  chambers  during  vacation  authorising  the 
assignees  to  collect  tjhe  unpaid  subscription,  accompanied  by  an  offer 
to  prove  a  petition  and  citation  which  were  not  pertinent  to  tl^e  is- 
sue, was  held  properly  to  have  been  rejected  in  Citizens  &  M.  Sav. 
Bank  &  T.  Co.  v.  Gillespie,  115  Pa.  564,  9  Atl.  73. , 

Likewise  in  Reynolds  v.  Franklin,  47  Minn.  145,  49  N.  W.  648,  wherein 
the  value  of  land  was  in  question,  an  offer  to  prove  what  defendant 
had  authorized  a  certain  real  estate  broker  to  sell  the  land  for,  that 
the  broker  advertised  and  offered  it  for  sale  at  that  price  without 
finding  a  purchaser,  and  that  one  person  in  particular  to  whom  it 
was  offered  at  that  price  examined  and  refused  it,  was  properly  re- 
jected, as  the  fact  that  a  certain  person  had  refused  it  was  inad- 
missible. '      ..■'■>'.     'L  '^'.  :\.-   :'u   .'     •'•f-    . 

So,  in  Clark  v.  Ryan,  95  Ala.  406,  11  So.  22,  in  a  suit  to  recover  for  breach 
of  a  contract  of  hire,  because  of  the  discharge  of  plaintiff,  an  offer  to 
prove  that  he  was  given  to  the  excessive  use  t)f ,  intoxicating  liquors 
and  had  been  indicted  for  drunkenness  was  properly  rejected,  as  evi- 
dence that  he  had  been  indicted  for  drunkenness  was  not  legal  evi- 
dence. 

The  same  rule  applies  to  offers  of  docfumentary  evidence,  and  an  offer  of 
documentary  evidence,  portions  of  which  ate  improper, '-should  point 
out  those  portions  which  are  .proper^  offering  only  jthe  lattier.  Hidy  v. 
MuiTay,  101  Iowa,  65,  ,69  N.  W.  1138;  Hamberg  y.  St,  .Paul  F.  4t  M. 
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Ins.  Co.  68  Minn.  S35,  71' N.  W.  388;  McGrew  v.  Missouri  P.  R.  Co. 
109  Mo.  582,  19  S.  W.  53.    Seie  also  infra,  §  9. 

8  Russell  V.  Stoner,  18  Ind.  App.  543,  47  N.  E.  646,  48  N.  JE.  650;  Conlan 
V.  Grace,  36  Minn.  276,  30  N.  W.  880;  Best  v.  Hoeffner,  39  Mo.  App. 
682;  Pryor  v.  Morgan,  170  Pa.  568,  33  Atl.  98;  Ladd  v.  Missouri  Coal 
&  Min.  Go.  14  C.  C.  A.  246,  32  TJ.  S.  App.  93,  66  Fed.  880;  Jackson 
V.  Kansas  City  Pkgi  Co.  42  Minn.  382,  44  N.  Wi  126;  Middleton  v. 
Griffith,  57  N.  J.  L.  44"2,  31  Atl.  405. 

In  harmony  with  this  rule  it  is  held  that  the  offer  must  be  complete  in 
itself  and  must  not  omit  facts  without  which  the  facts  offered  are 
irrelevant.     Chamberlin'  v.  Vance,  51  Cal.  76. 

In  Wolf ord  v.  Farnham,  47  Minn.  95,  49  N.  W.  528,  the  court  declared 
the  rule  to  be  that  an  offer  of  evidence  must  be  so  full  that  the  court 
can  see  from  it,  in  connection  with  the  evidence  already  in,  that  some- 
thing material  to  the  issue  will  be  disclosed  by  the  evidence  offered. 

« Warrior  Coal  &  C.  Co.  v*  Mabel  Min.  Co.  112  Ala.  624,  20  So.  918;  Stev- 
ens r.  San  Francisco  &  N.  P.  E.  Co.  100  Cal.  554,  35  Pac.  165. 

The  evidenice  must  be  admissible  for  the  specific  purpose  for  which  it  is 
offered.    Maxwell  Land  Qrant  Co.  v.  Dawson,  7  K.  M.  133^  34  Pae.  191. 

A  general  offer  that  in  certain  proceedings  the  plaintiff  swore  to  state- 
ments which  were  false,  without  any  specification  of  any  particular 
statement  that  was  alleged  to  be  false,  is  not  sufficiently  specific.  Cole 
y.  High,  173  Pa.  590,  34  Atl.  292. 

In  Taylor  v.  Calvert,  138  Ind.  67,  37  N.  E.  531,  it  was  heM  that  the  offer 
must  be  specific  and  that  a  general  offer  would  not  be  sufficient ;  that 
an  offer  to.  prove  the  amount  of  rent  received,  the  amount  paid  for 
improvement's,  and  what  the  annual  rental  value  after  deducting  the 
cost  of  improvements  was,  as  it.  did  not  state  specifically  the  amount 
of  the  rent  or  the  cost  or  value  of  the  improvements  proposed  to  be 
proved,  was  too  general. 

In  consonanee  with  the  rale  it  was  held  in  Murphy  t.  Jones,  4  Sadler 
(PaO  52,  6  Atl.  726,  that  an  offer  to  show  payment  should  set  forth 
the  facts  specifically  as  to  the  mode  cne  manner  in  which  the  payment 
was  made  or  under  what  particular  state  of  facts  the  defendant  is 
not  indebted. 

In  Davis  v.  Harper,  17  Tex.  Civ.  App.  88,  42  S.  W.  788,  which  was  a  suit 
to  reeovej*  an  oflSice,  an  offer  in  evidence  of  the  numbers  of  the  tickets 
and  poll  lists  for  the  identification  of  the  voters  was  properly  re- 
jected, for,  although  illegal  votes  might  have  been  cast  as  alleged,  they 
should  have  been  named  in  the  offer  and  the  evidence  confined  to  them. 

In  Alexander  v.  Thompson,  42  Minn.  498,  44  Ki  W.  534,  it  was  held  that 
an  offer  ih  general  terms,  to  prove  the  allegation  of  the  answer  should 
properly,  hs^ye  specified  the  particular  facts  proposed  to  be  proved. 

BHarter  ▼.  Eltzroth,  111  Ind.  159,  12  N.  £.  129. 
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6  Masons'  Union  L.  Ins.  Asso.  v.  Brockman,  20  Ind.  App.  206,  50  N.  £. 

493 ;  Keens  v.  Robertson,  46  Neb.  837,  65  N.  W.  897. 
The  offer  cannot  supply  omissions  in  the  question.     Cutting  v.  Baker,  43 

Neb.  470,  61  N.  W.  726. 
t  Mentel  v.  Hippely,  165  Pa.  658,  30  Atl.  1021. 

8  R.  M.  Davis  Photo  Stock  Co.  v.  Photo  Jewelry  Mfg.  Co.  47  Colo.  68,  19 
Ann.  Cas.  540,  104  Pac.  389;  Wallach  v.  Macfarland,  31  App.  D.  C.  130; 
Allen  V.  Travelers  Protective  Asso.  163  .Iowa,  217,  48  L,R.A.(N.S.) 
600,  143  N.  W.  574;  Hosley  v.  Black,  28  N.  Y.  438;  Ickes  v.  Ickes,  237 
Pa.  St.  582,  44  L.R.A.(N.S.)  1118,  85  Atl.  885. 

•  Taylor  v.  McClintock,  87  Ark.  243,  112  S.  W.  405;  Southern  P.  Co.  v. 
Schoer,  57  L.R.A.  707,  62  C.  C.  A.  268,  114  Fed.  466. 

3.  Bepeating  the  offer. 

When  an  offer  of  evidence  has  been  rejected,  if  subsequently 
the  reasons  for  its  rejection  are  removed/  or  if  it  is  desired  to 
introduce  the  evidence  for  another  purpose,*  the  offer  should  be 
repeated,  but  if  its  repetition  could  only  result  in  the  repeti- 
tion or  reversal  of  the  ruling  upon  the  first  offer,'  it  need  not  be 
renewed. 

1  Jones  V.  St.  Louis,  I.  M.  &  S.  R.  Co.  53  Ark.  27,  13  S.  W.  416;  Baker 

V.  McKinney,  87  Mo.  App.  361;  Saucer  v.  New  Hampshire  Spinning 
Mills,  72  N.  H.  292,  56  Atl.  545;  Agresta  v.  Hart,  34  Misa  784,  69 
N.  Y.  Supp.  1031. 

2  Patterson  v.  Chicago,  M.  &  St.  P.  R.  Co.  70  Iowa,  593,  38  N.  W.  228. 

S  Having  once  obtained  a  ruling  and  saved  an  exception  counsel  is  not 
bound  to  press  the  question  further.  Mackin  v.  BIythe,  35  111.  App. 
216. 

Thus,  it  was  held  in  Johnson  v.  Russell,  144  Mass.  409,  11  N.  E.  670, 
where  evidence  was  offered  for  a  purpose  for  which  it  was  competent, 
and  was  excluded  for  reasons  that  applied  equally  to  an  offer  for 
another  purpose,  that  plaintiff  was  not  bound  to  again  tender  the 
evidence. 

When  the  court  reserves  its  ruling  upon  the  admissibility  of  evidence,  a 
subsequent  offer  should  be  made  or  the  attention  of  the  court  in  some 
way  called  to  the  matter,  and  unless  this  is  done  the  ruling  may  not 
be  treated  as  an  exclusion  of  the  evidence.  Dudley  v.  Poland  Paper 
Co.  90  Me.  257,  38  AU.  157. 

4.  Offer  iu  hearing  of  jury. 

If  offered  evidence  be  oral  the  offer  is  necessarily  oral,  and 
may  be  made  notwithstanding  the  presence  and  hearing  of  the 
jury.^ 
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If  it  be  documentarjr  the  judge  may  require  that  the  docu- 
ineiit  h^.  submitted  to  him  to.  determine  its  admissibility  before 
allowing  it  to.  b^  read  m  the  prQsenceof  the  jury,  against  ob- 
jection.* 

»  *  ■ 

I  Carroll  Cpmitj  Comrs.  v,  O'Conuer,  ^37  Ind,  ,622,  35  N.  E.  1006;  Sievers 
V.  Peters,  Box  4f  Lm»ber  Po,  161  Ind,  642,  50  N.  E.  877,  62  N.  E.  399; 
Bagley.v.  Mi|8<^,  69  Vt,  .175, .37  Atl.  2^7. 

But  reiterated  o^era.  ia  th^ir  hiring,  after  exclusion,  should  not  be  tol- 
,,eratc|d.     Scripps.v.  ReilJ^,  38i  Mich,  JX),  24  Am.  Rep.  575;.  Turner  v. 
M^akpgon  Mach.  &.  Foundry  , Co.  97,  Mich.  166,  66  N.  W.  356. 

Tbe  eourt  naj* require  i^«  ofi^er  to^  be.  reduoed  tQ  writing,  or  made  in  such 
manner  that  it  will  not  be  heard  by  the  jury.     Omaha  Coal^  Coke, 
.    Aj  I4me,fCo.  v.  Fay,  37  Nc^b.  p^r  56  ^.,,W.  211;  Maxwell  v.  Habel,  92 
lU.  App.5lb, 

ItMls.witliiii  the  lUaoreUon' of  the  eourt  to  permit  the  jury  to  be  withdrawn 

during  jkhe  <  disciassf on  of  ai^  .offer,  of  evidence.    Henrietta  Coal  Co.  v. 

•    Campbell,  211.IU.  216>*71  N.  ii.  863;  Lei<Gher  v.  Keeney^  99  Mo.  App. 

394,  72  S.  W.  145;  Hedlun  v.  Holy  Te^or  Mia.  Co.  16  S.  D.  261,  92 

N.  W-,  31.,..  .'...,.. 

It  shoulfi  b^  bom^-p  mind,  as  is  stated  in  §  1,  supra,  that  there  must 
be^an^  offer  5>f;pifQol  after,.pl]|jection  to  a  question;  and  the  presence  of 
the  jury  does  ]^ot,,a6tect  coui^sel's  ,rig|ht  or  duty  to  make  that  offer, 
«lthoiag)|  tliej^urt  may  r^ui^eth^  oifer,  as  stated  in  the  text,  to  be 
made  in  such  manner  as  not  to  reacl^  the  jury.  Carroll  County  v. 
(yConner,  137  Ind.  622,  36  N.  E.  1006. 

SG^uM  V.  Weed,  12  Wend.  12,  24;  Scripps  v.  Reilly,  38  Mich.  10,  24  Am. 
Rep.  575;  Keedy  v.  Newcomer,  1  Md.  241.- 

The  judge  fi^oBld  tiot  p^rtAH  reci^ng  tb  hlib  as  an  indirect  way  of  letting 
the  jury  hear.'  Pfailpot  v.i  Taylor,  7^.  lUh.  309»  312*  Reading  in  the 
hearing  of.<the  j|ury  waci  hetld  Apt  error  in  Br^I  v.  Flagler,  23  Wend. 
364.      ' 

A  judj^men.i^  will  be  reversed  of  the  persistent  efforts  of  the  coun- 
sel to  place  the  contents  of  a  letter .  before  thie  jury  after  it  has  been 
^xcltided,  unless  it '  can  be  shown  that  the  letter  is  legally  admissible. 
IkxiM  V.  Rounds,  '64  Vt.  '4Q2i,  ^  Atli  •438w> 

6.  Offer  without  patting  question. 

An  offer  of  oral  evidence  may*  be  refiised  if  the  witness  is  not 
present  in  qpurt  ^  and  .circumstances  indicate  that  the  offer  is 
not  mad^  in  good  faith.*  ,The  court  may  liot  be  required  to  act 
upon.fn.ere  offers'  whe^.the  witnesses  are  not  questioned. 

1  Lewis  V.  Newton,  93  Wis.  405,  67  N.  W.  724 ;  Robinson  v.  State,  1  Lea, 
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67?;;E»chhacli  v.  H[urtt,  ,47  ^J.d,  61,  66,  See,  ftlso.  J^i jqpbeer  v,  M<mroe 
Irrigation  Co.  18  Utah,  343,  54  Pac.  1009,  holding  that  oflFerB  are 
properly  rejected  when  coiinsel  refused  to  produce  the  witness  upon 
'the  'court's  req^iestiiig  hiiii  to  do'  to,  ttiaf  it  ihigUt  i\iU  '6n  thtf  quedti<mB 
and  answers. 

If  a  jparty  offers  evidence  the  witness  must  either  be  present,  and  th« 
party  must  call  him,  or  offer  to  cairhiik', *or  sh6W  thrft'th^  evidence  is 
obered  in  good'  faith;  with  thfe  ih6anb'  of  d'ding'  or  ti'yin^  to' 'do  what 
is  desired.     Schilling  v.  Currali,  30  Mont!  '370;  718'"Pkc.  998:     '' 

In  Biddick'v.  Kobler,  lib  CaL  191,  42  Vka',  578,  wttenfenHtt-e' Wfti  ft  geiieral 
off'er  to  pro vfe  Without' prod\icing  the  ivitfrtess^s;  1t''iiWlB' flfaid  iHiV  Unless 
an  objection  be  made  upon  the"  g'ro^uhd''<ha;{  the'oSei  ill  an  inkpropcr 
method,  it  ma,7  be  assumed  that  tbe  m^hod  nsed'imiff <li3r  oonseDt'  of 

'   'pdrtids.  "       '      '  •      ••  '         ^">--"  ■. '  i.'t  •!,>/    .•;    -riif    ■.  ■•.  .1 

Although  th6  appellatie'  court'  will  not,"^  is  a  geii^ralVulef',  r^vietr  etc^tiona 
taken  to  mere  offers,  nevertheless,  if  it  appears  thdlr'thlft  offers  were 
made  in  absolute  good  f^ith,  for  the  pii^pbee  «f  fttPtheriiiJIg  tliebusineas 
of  the  aoxiH;  with  its  'sanction  aiid  without  objection  Hbybt>poBiag  coun- 
sel, the  rule  will  be  departed  ft-oiA.  -tJeparil'V.  ^tDbv^^^rtUwait,  2  Misc. 
371,'  ^r'K  Yv  Su-pp.  1092.*  •      •■  •'   •     n.-    -f:       ..■.//-• 

2  Scotland  County  v.  Hill,  112  U.  S.  183,  28  L.  ed.  692,  6  Sup*.  Ct.  Rep.  98. 

's'Ckrheli  V.  Sallce,  rinci.  Apji.  ^6i;'34'N.  =E.'1d26;'^Ra:ifet6n  fJ  ifobrt;  106 

Ind.  243,  4  K  E.'673;  Smi1:h  v.  Gorham,  li9  Iiitf.'436,^  ai'-N/E.  1095; 

Stevens  v.  Newman,  68  111.  App.  '{j^ft;  Highkm  V.  YahoMol,  101  Ind. 

'160;  Rose  v.  Doe,  4  Cal.  App.  6^0,  89  Tad.  l36';"  ErlfcsOn  V.'  Bdimill, 

62  Neb."  368,' 87  N.'W.' 166.         "'    *"  ' •''"    ''""     '*     '  "^•'• 

t"  •  •       '     /    i  I.     '  '  '♦     :••['    ',  . '      f .'(  1  •  '    ' 

6.  Calling  for  disclosure.,-      / /        ,;  ..     ./.:..   .|./; 

'.  a.  Before  sweof^in^  wU^Mm-T^'Sh^  Q(m 
of  allowing  a  witn^B  tt^befiworn  or  examined^  requdre  cdunsel, 
if  able  to  do  so,  to  state  1;lie  sufesttaice  Of  what' M  proposes  to 
prove  by  him.^ 

,'\  If  no  request  or  digclosure  d^  mage,  it  is  error  to  Refuse  to  al- 
low a,  .w.iti)ess  to  be,  swopn,  ii  hf^M  cQmpetent,  to  testify  to  any- 
thing, althoiigh  he  may  be  inciozape.teiit  ajs  fys>  othi^.thiogB;' 

iRoy  V.  Targee,  7  Wend.  359.         ,r.oiV-^r.i.  '^niU-c^   fiKK'T  //  vjuO     . 
Bi\it  the  cpi;^i;t  should,  aVwajs,  li^tei^  to  rjEja^pnp  f  ff^re^  jfpr  tiot  making  such 
d,isclosure.     Roy  v.  Targee,  7  Wen3.'359.      ,  •/       * 

8Beai  V.  Finch*  11  N.  Y.  128,  135; 'Brown 'vi  .Ricliardson, '20  tf.'  Y.''472!  ' 

It  was  expressly  held  in  Haussknecht  v.  Claypool,  1  Bla^,  431,  17  L.  ed. 

172,  that  it  is  not  essential  to  state 'Mt"lhe  wlineisW  is^  ii '  taiilt^f  ial 

,    witness,  though  to  do  so  is.piore  in  conforniity  with  the  usual  prac- 
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■  ,^t*-  "See  a.:^lpi*h,  iSSi'lt  J*.  **.  173(  *here  judgment  wm  reversed 
'      for  eiTOr  in  excluq^Hf-    Contra,  Stewart  y.  S^^  09  III.  fiOB.      . 

h.  Before  pkitUhg-qiiestiortI — If  a' 'question  dalls  foi"  evidence 
wfeifeh  mav  or' may  hbt  -b^'trfevalit  or  ma,'terial; 'the  adverse  paV- 
ty  may  require 'fiat  counsel|stat6  the 'substance  o'f  wliat  ie "pro- 
poses to  prove,'*,  pnd-i^  lie  refiiae  tq.do^o  the, .question  may  be 
^eluded.,..  ..  :    ,    .  1  :'l..:,...-  ,...!.     ■■■■■    .     /  ■■ 

£Qt< this  rule- does  not'iapply  to  strict  cross-eKamiilation* 
And  eoiiTteer-ahoiild  alwijabe'' given  an  opportunity  to  state 
what  lie  expects  to  prcn>^  l(y  a "garticiilar  question,  when  hg  de- 
sires to  do  .8o.f  ,  'i^,     „.     ,.'  ,,  -I 

ITietj^n  V.  Snead.  3  Ariz.,lfl^,,24  Pia  324;  Bal^iyin.y,  C^tr^l.Say.  ^ank, 
iJ  Colo.  .\pp.  7,  87  Pac.,i7fli  Hawkinjivil)e  3ank  &,  T.  Co.  \.  Walker, 
»9,'Ga!  2«,  25  S.  E.  205;.ist^w^rt  ''■A"KP^  "l-  SJI9;  -Bate  v..Snfiler, 
\84  Ind,212;  Kiilin  V.  Giistafaon.^S  iowa, ,833, ,35  If,  W-  660;  PajjitiDe 
■'■  '^.,00. -i.  Weiss,  lOS'Ky.!  484,,  6li  S. '^,  5^)9;;  "JackBoji.  v,  l^ardin,  83 
■  "Mp.  ^H;  First  Baplipt  Cfiitrcli  T.^.lBj-ooklyii, F^/lns.,  Cp. .23  Hqw,.  Pr. 
448,  450)'  aflirineil  on  mCTits  in  28  N.  Y.  IM^^.FaircliiW  y-  Cas^  24 
Wend.  381;  Nightingale  v.  Eiaemao,  121  N.  Yl  288,  24  N.  E.  47p, 
affirraiog  50  Hun,  189,  2  N.  Y.  Supp.  iVii'SiSurrj  v.  Sennessey,  48' 
Neb.  808,  87  N.  W.  470;  Halley  v.  FolBom,  1  N.  D.  325,  48  N.  W.  219; 

Atl.  488;  Piano  Mfg.  Co.  y.  Frawley,  68  Wis.  577;  32  N.  iW,:  768; 
Hoffman  v.  Joachim,  86  Wi«.  1S8,  59  N.  W.  63^;;TJnited  Stat^f  v. 
■Gil)irt,'25umn.  19,,'Fed.  CaB.  No.  ifi,204^  ■'■"'' 
■  O'DonneilT^^egarV^S  Mich'.'sey,  37^;  Martin' V."|!iden,  32  Ohio  St.  282;' 
Batten  t.  State,  80  Ind.  394;  Stanton  County  t.  Cantleld,  10  !N'eb'.' 
3B«,-  e  N.  'W.  '486: '   O^mtra,  Wlted  States  *.  Oibert,  2  Suittn.  le.  Fed. 

,Ciw.  No.  ia,ae4-(Stiw7,.j..K 

*Uax»|eU.T!.  Hatieei„.»2  111.  App..£llO,.Mi!lliigt«D  v.  0'D«»,  S6  Ind.  Appii 
2^,.T3  N.;]e;,.S!*?rR^'ficlJB''^ff.v,  SoMtke^H  ^^estfip  ,8...Co.  1«  Mo.., 
70,  61  S.  W.  826 ;  Inibodm  v.  St..  Lowis;  iTr^ist  Co.,  Ill  Mo.  App.  220 ; 
86  S.  W.  263;  Mullin  t.  FIanderii,'f3  Vt.  9B,  GO  AtL  813;  Hathaway 
T.  Qpslant,  77  Jft.  199,  SB.^tl.  S^    ,^  ,  .  ,    ,,,.  , 

7.  Statement  of  pnrpoK  -ttf  evii^cliDe.'  <  i     <   '. 

Wher^  ertdeiiee  offeryd  is  admissible  ijn^er  the,  general  issue, 
the  party  offering  it^  is  not  requirpd  to  avow  in  advance  .the 
specisl  .pwpoae  for  .whioli  it  is  pffered,*  But.  where  the  evi- 
denceia  notadmiasiblegenerally,  or  i«  apparently  irrelevant, 
the  porpdse  for  t*hi(?hit  isoSefed  shcJold  be  disctosefl.'     And 
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where  evidence  is  offered  for  two  specified  purpodeSj  for  either 
of  which  it  is  inadmissible,  it  is  not  efror  to  reject  it.'  ' 

1  Byers  v.  Horner,  47  McJ.  23;  Hall  v.  Pattorson,  61  Pa.  ;M|9.    . 

2  Kenan  y.  HoUoway,  10  Al^,  53^  ^0  And.  Deo.  162;  Farley  v.  Bfk;!  S^teU 

Road, Co.  125  Ala.  184,  27  So.  770;  Ba^thgate  v.  IrvLgie,  126.  Qal.  135, 
77  Am.  St.  Rep.  158,  58  Pac.  442;  Howard  v.  Howard,  134  Cal.  346, 
66  Pac.  867;  Davis  v.  Gibson,  70  111.  App.  ^73;  tuttle  v.  Wood,  116 
Iowa,  507,  88  N.  W.  1056;  Haney- Campbell  Co.  v.  Preston 'Creaniery 
Asao.  119  Iowa,  18a»  93  N.  W.  297>;i)]^iquie!ir's  Subceskioii,  12  liaiiinn. 
758;  Atherton  v.  Atkins,  139  Mi^ss.  ^\,,%^  N;  £.  223;  QhftM  y.  <ains- 
worth,  135  Mich,  119^  97  N.  \y.  404;  Ypung  v.  Otto^  67  Minn.  30,7,  59 
N.  W.  199;  Summers  v.  Metropolitan  L.  Ins.  Co.  90  Mo.  App.  691; 
Hutchins  v.  Missouri  P.  R.  Co.  97  Mo.  App.  548,  71  S.  W.  473;  Dale 
V.  See,  51  N.  J.  L.  378,  5  L.R.A.  583,  14  Am,  St  Rep.  ,688,  18  Atl.  306  ;j 
Enright  v.  Franklin  Piib.  bo.  24  Misc.  180,  52  N.  Y.'  Supp.  704;  Jaeckei 
V.  David,  34  Misc.  791,  69  N.  Y.  Supp.  998;  Chambers  v,  Minneapolis 
R.  Co.  37  N.  D.  3^7,  Ann.  Cas.  1918C,  954,  163  N.  W.  824;  Hall  v. 
Patterson,  61  Pa.  289;  Carskadden  v,  Poorman,  10  Watts  (Pa.)  82,  36 
Am.  Dec.  145;  Burns  v.  Pennsylvania'R.  Co.  213  Pa.  ^80,  62  Atl.'  845; 
Jeannette  Bottle  Works  v.  I^chall,  131  Pa.  Super.  Ct,  96;  Wilson  v. 
Noonan,  35  Wis.  321.  ;  ''  '         . 

3  Hicks  V.  Lawson,  39  Ala.  j?0.  ..      /    ■  ... 


ft.  Showing  relevaiioy  or  materiality  of  tyideaee;promiie't»  con- 
nect.   . 
The  party  offering  ^videncjB  mpst  show  its.  relevanqy  and 'ma- 
teriality, if  the  evi4ence  does  pot  oi  itself  show  that  it  is  rel- 
evant and  material.^    .       .....  ,:.      '  '     .  M 

And  hQ  who  offers  evidence,  the  competency  of  which  de- 
pends upon  other  evidence  being  given- to  establish- it,- niust 
make  it  appear  th-atit  will  bft  competent  by  stating' Hvhab  he^  ex- 
pects to  prove,  and  if  he  does  not  do  feo  wKfen'obje6ti6n  is  ihide, 
it  is  not' error  to  exclude  the  evidence,*''  ,        '     . 

IMcGarrity  v.  Byington,  12  Cal.  4*26,  2  Ttfor.  Min.  6ep.  311;  fiaum  v. 
Roper,  132  Cal.  42,  64  Pac.  128;  Baldwin  v.  Central  Sav.  Bank,  17 
Colo.  App.  7,  67  Pac.  179;  DuTihiwvl.  jlRojwl,.  64  .fdRp.  ,%%l,  36  A t^ 
62;  Greer  v.  CaljlwpU,  14  Ga.  207,j58  Aip.  Dec.  563;  Sweeney  .y,  Sw^een- 
ey,  121  Ga.  293,  48  N.  E.  984;  Grover  &  B.  Sewing  Mach.  Co.  v.  Newr 
by,  58  Ind.  570 ;  Marshall  v. "  Marshall,'  71  Kan.  313,  6D  Pac.  '629  • 
Powers  V.  Boston  &  M.  R.  Co.  175  Mass.  466;  56  N.  E.  710$  Ksiatvold  V. 
Wilkinson,  S3  Minn.  265,  86  N.  W.  99;  Loker  v.:  Southwestern 'Mis- • 
aouri  Electric  R.Co;   94  Mo;   App.   481,^68  S.   W.  973;   Wpb^t^r  K; 
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Slierman,  33  Mont.  448,  84  Pac.  878;  Palatine  Ins.  Co.  v.  Saflte  Fe 
Mercantile  Co.  13  N.  M.  241,  82  Pac.  363;  Erdman  v.  Upham,  70  App. 
Biv.  315,  75  N.  Y.  Supp.  241;  Norman  v.  Hopper,  38  Wash.  416,  80 
Pac.  551. 

•Crenshaw  v.  Davenport,  6  Ala.  390,  41  Am.  Dec.  56;  Bilberry  v.  Mobley, 
21  Ala.  277;  Abney  v.  Kingsland,  10  Ala/ 355,  44  Atti.  Dec.  491,  and 
cases  cited;  Boland  v.  Lonisyille  A.  N.  K.  Co.  106  Ala.  641,  18  So. 
99;  Jones  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  53  Ark.  27,  22  Am.  St.  Rep. 
176,  13  S.  W.  416;  Holman  v.  Boston  Land  &  Secur.  Co.  8  Colb.  App. 
282,  46  Pac.  519;  Cheatham  v.  Wilbur,  1  Dak.  335,  46  N.  W.  580; 
Wicks  V.  Smith,  18  Kan.  508;  Davis  v.  Calvert,  5  Gill  &  J.  (Md.)  269, 
25  Am.  Dec.  282;  Perkins  v.  Poughkeepsie,  83  Hun,  76,  31  N.  Y.  ^upp. 
368;  McAllister  v.  Barnes,  36  Mo.  App.  668;  Crate  v.  Decorah,  61 
Hun,  620,  39  N,  Y.  6.  R.  717,  15  N.  Y.  Supp,  607;  Carnes  v.  Piatt, 

16  Abb.  Pr.  N.  S.  337,  4  Jones  &  S.  361,  affirmed  in  69  N.  Y.  405; 
Van  Buren  v.  Wells,  19  Wend.  203;  Piper  v.  White,  56  Pa.  90;  Hall 
V.  Patterson,  61  Pa.  289. 

Byidence  may  be  received  on  condition  that  defects  shall  be  afterwards 
supplied,  and  for  failure  to  supply  such  defects  the  evid,enee  may  be 
stricken  out.  Ellis  t.  Tiiayer,  183  Mass.  S09,  67  N.  £.  326;  Alex- 
ander ▼.  Grover,  190  Mass.  462,  77  N.  E.  487. 

But  where  evidence  has  been  received  provisionally  on  a  promise  to  supply 
defects,  the  court  cannot  afterwards  exclude  it  on  its  own  motion. 
Hiz  V.  GuUey,  124  Ga.  647,  62  S.  E.  890. 

9.  Offer  of  document. 

a.  In  general. — ^ITnder  a  general  offer  of  a  document  and  its 
reception  in  evidence  without  objection  or  qualification,  the 
whole  document  is  deemed  in  evidence  for  all  purposes/  and  in- 
cluding indorsements  thereon,  such  as  may  be  deemed  connect- 
ed with  the  contents.* 

It  is  unnecessary  that  the  whole  of  a  document  shall  be  in- 
troduced in  evidence  when  it  is  desired  to  use  portions  of  it,  un- 
less the  parts  are  so  interdependent  that  the  whole  document 
must  necessarily  be  considered  in  the  consideration  of  the  part.' 
But  if  a  part  of  a  document  be  read  in  evidence  by  one  party, 
it  is  the  privilege  of  the  adverse  party  to  read  the  remainder  of 
the  same  document.* 

1  Miles  V.  Loomis,  75  N.  Y.  288,  31  Am.  Rep.  470,  affirming  10  Hun,  372. 
Hence  the  party  who  so  introduced  it  cannot  impeach  any  part  of  it.    Mac- 
lin  V.  New  England  Mut.  L.  Ins.  Co.  33  La.  Ann.  801 ;  Hewett  v.  Buck, 

17  Me.  147,  36  Am.  Dec.  243. 

If  it  is  desired  to  withhold  a  part  of  a  document  it  is  necessary  to  point 
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out  definitely  the  part  offered,  that  is,  the  pa^es,  paragraphs,  sen- 
tences, or  words.    Jones  v.  Grantham,  80  Ga.  472,  5  S.  E.  764. 

>  Bell  y.  Keel e,  12  La.  Ann.  340. 

An  offer  in  evidence  of  a  certificate  of  deposit  the  indorsement  of  which  has 
been  denied  by  the  answer,  without  any  refereQ.ce  to  a  purported  in- 
dorsement either  by  counsel  in  making  the  offer  or  bj  the  witness 
who  identifies  the  paper;  does  not  include  an.  offer  of  the  indorsement. 
Capitol  Hill  State  Bank  v.  Bawlins  Nat.  Bank,  24  Wyo.'  428|  11 
A.L.R.  »37,  160  Pac.  1171 

3  Travis  v.  Continental  Ins.  Co.  82  Mo.  App.  198;  Pacifi<«.  Teleg.  Co.  r.  Un- 
derwood, 37  Nev.  315,  65  N.  W.  1057;  Gossler  v.  Wood,  120  N.  C.  6tf, 
27  S.  E.  33  J  Anderson  v.  Anderson,  13  Tex.  Civ.  App.  627,  26  S.  W. 
816. 

But  see  Ames  v.  Manhattan  L.  Ins.  Co.  81  App.  t)iv.  180,  52  N.  Y.  Supp. 
759,  where,  in  an  action  against  an  insurance  cdinpany,- a  portion  of 
the  paper  which  was  called  the  application  had  been  torn '  f rdtti  the 
residue,  it  was  held  that  the  mutilated  paper  was  properly  rejected; 
and  First  Nat.  Bank  v.  Taliaferro,  72>Md.  164,  19  Atl.  304v  where  it 
is  said  that  an  offer  to  prove  only  the  printed  part  of  a  contract  im- 
plies that  there  is  Sb'me  other  part  in  writing,  and  -is  an  offinr  to  prove 
part  of  an  entire  contrcu^t  which,  if  admissible  «t  all,  is  only  adjoissi- 
ble  in  its  entirety.  * 

^Imperial  Hotel  Co.  v.  H.  B.  Clafiin  Co.  65I1L  App.  887;  He  Chamberlain, 
64  Hun,  637,  19  N.  Y.  Supp.  1010;  SUnglt)ff  v.  Bruner,  174  111.  661,  61 
N.  E.  772;  Noble  v.  Fagnant,  162  Mass.  275,  38  N.  E.  607;   Glover 
V.  Stevenson,  126  Ind.  532,  26  N.  E.  486;  HaddwWRy'V.  Pqijb,  3^  Mot> 
App.  278;  Re  Chamberlain,  140  N.  Y.  390,  36  Nj  E.  602.   . 

Th^  whole  is  to  be  read  if  required  by  the  .adverse  party.  Young  v.  State 
Bank,  5  Ala.  179,  39  Am.  Dec.  322;  English  v.  Johnson,  17  Cal.  107, 
76  Am.  Dec.  574.  Or  such  portions  as  are  relied  on.  Duke  v^  CahawbA' 
Nav.  Co.  10  Ala.  82,  44  Am.  Dec.  "172.  As  to  use  of  whole  of  book  a<i- 
oounts  after  use  of  part,  see  note  in  52  L.R.A.  600. 

Defendant  should  be  permitted  to  read  the  whole  of  depositions. of  his  Wit- 
nesses, which  were  used  by  plaintiff  in  the  cross^e^^an^ination  of  those, 
witnesses,  for  the  purpose  of  calling  their  atte.ntion  to  statements 
made  by  them  contained  therein,  although  no  par)b  of.  the  depositions 
was  read  to  the  jury  by  plaintiff's  counsel.  Vi^ilkerson  v.  Eilers,  114 
Mo.  245,  21  S.  W.  514. 

b.  Of  part  of  series  or  complex  document. — Under  an  offer 
of  a  particular  document  forming  An  integtal  part  of .  a.  complefx 
document,  produced  entire,  and  its  reception  without  objection 
or  qualification, — sucli  as  an  offer  and  reception  of  a  notary's 
protest  without   mentioning   a   certificate   of   notice   attached 
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thereto,,  or -an  offer  and  reception  of  a  pleading  contained  in  a 
judgment  tall,  produ^d  without  mentioning  the  jtidgmentj  etc., 
— the  particular  documeilt  offered  is  alone  deemed  in  evidence 
for  the  party  offering  it,^  subject,  however,  to  the  right  of  the 
adverse  party  to  read  the  other  connected  papers  (but  so  far 
only,  as  %h^j  qualify  the  paper  offered),'  if  their  genuineness 
appears,  or  if  it  was  assumed  by  th^  offer. ,      ; 

But  it  is.  unnecesaary  that  the  residue  o£  a  set  of  dooumenta 
or  of  a  complex' -document  b^read  in  evidence  becanae  it  is  de- 
sired to  have  a  portion  of  the  set  or  document  admitted  when 
the  wholfe'is' n6t*lieoeAsary  to  a  correct  ttndel^tanding  of  the 
part. 

iMarchand  v.  Coffee,  23  La.  Ann.  44^.     See  Laurent  v.  Lanning,  32  Or. 
11;  51  Pac/^O^'VKe^'^  \9Us  held  that  the  offer  of  a  nfiortgag^  carried 
Mthe' ■  notary *1^  certifieatB.  into 'evidence. 

2  Abbdtt  r.  P)ear9<m^  130  MasflL  191.  .; 

If  one  party  introduces  letters  constituting  part  of  a  corres^opdenoe  he- 
.  tween  hiip^elf  .attd  the;  ptU^r.  party,  the  .'adverse  pai;ty  is.  entitled  to  in- 
troduce the  remainder  of  the  correspondence  (Morgan  v.  Farrel,  58 
Conn.  413,  20  Atl.  614;  Lindheim  v.  Days,  11  Misc.  16,  31  N.  Y.  Supp. 
,  870;  Lewis  v.  Newcpinl|e,  ^.App.  piv.  59,  37  N.  Y.  ^upp.  ,8),  although 
tbe^cor.^spondence  is  incompetent  (Werner  v.  K'asten,  —  Tex.  Civ. 
App»  -T,  /J6  §.  W.  ,322),  eiren  if  the  letter  first  introduced  in  evidence 
be,  ,suhseque,nt  to  that  sought  to  be  introduced  by  the  adverse  part^ 
when  th^  letter  first  intro4uced  in  evidence  contains  references  to  the 
one  first  written.  Darling  v.  Klock,  33  App.  Div.  270,  53  N.  Y.  Supp. 
593. 

For  other  illustrMions  of  the  rule  stated  in  the  text,  see  Moniotte  v.  Lieux, 
41  La.  Ann.  628,  6  So.  817;  Silverman  v.  Empire  L.  Ins.  Co.  24  Misc. 
399,  53  N.  y.  Supp.  407;  Wallace  Bros.  v.  Douglas,  114  N.  C.  450,  19 
.   S.  fj.  668,  ' 

But  when  the  4ecume^ts  are.npt  necessarily  connected,  as  where  proceed- 
ings set  forth  in  different  records  ai;e  n9t  part  of  the  same  transac- 
.  tion,  (;r,}pead|j;.iU  v.. Anson  County,  116  N.  C.  616,  21  S.  E.  425),  the 
pther-  pc^^ts  ojf  the  series  of  documents,  if  otherwise  immaterial,  may 
not  properly  be  admitted.    Ponder  v,  Cheeves,  104  Ala.  307,  16  So.  145. 

On  admissibility  in  favor  of  the  writer  of  an  unajiswered  letter  not  part  of 
a  mutual  cjorresppn^enpe,  see  note  in  8  A.L.H.  il63. 

STustin  Fruit  Asso.  v.  Earl  Fruit  Co^  -—  Cal.  — ,  53  Pac.  693;  Dougherty 

▼.  Metropolitan  L.  Ins.  Co.  3  App.  Div.  313,  38  N.  Y.  Supp.  258 ;  West 

Chester  &  W.  PI.  Road  Co.  v.  Chester  County,  182  Pa.  40,  37  Atl.  905; 

Powers  V.  Standard  Oil  Co.  53  S.  C.  358,  31  S.  E.  2^8;  McClaugherty 

•  Abliott,'  Civ.  Jut.  T^-22.     ' 
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V.  Cooper,  39  W.  Va.  313,  19  S.  E.  415;  Ouinn  ▼.  Bowers,  44  W.  Va. 
507,  29  S.  E.  1027 ;  Priest  v.  Glean,  2  C.  C.  A.  805,  4  U.  S.  App.  478, 
51  Fed.  400 ;  O'Hara  v.  Mobile  &  0.  R.  Co.  22  0.  C.  A.  512,  40  U.  S. 

App.  471,  76  Fed.  718. 

If  a  party  has  introduced  part  of  a  correspondence  by  one  of  the  defend- 
ants, he  may,  on  cross-examination,  properly  identify  the  balance  and 
offer  it  in  evidence  in  connection  with  the  cross-examination.  Thayer 
V.  Hoffman,  53  Kan.  723,  37  Pac.  126. 

If  another  part  is  necessary  to  show  the  relation'  of  the  admitted  part  to 
oth^r  portions  of  the  eyidence,  the  offer  shoidd  incl^ide  it.  Gardner  t. 
Meeker  j  169  111.  .40,  48  N.  E.  307. 

In.  some  of  the  states  this  matter  is  perhaps  regulated  by  statute.  See 
Fisher  v.  Fidelity  Mut.  Life  Asso.  188  Pa.  1,  41  Atl.  467. 

ip.  Frecluding  offer  by  admitting  fact. 

Upon  a  ooikclnsive  admission  of  fact  being  made  bj  counsel, 
the  court  may  in  its  discretion  exclude  an  offer  of  further  evi- 
dence of  the  fact  admitted/  unless  the  offer  goes  beyond  the 
admission.* 

But  this  does  not  extend  to  shutting  off  strict  cross-examina- 
tion.' , 

1  Dorr  V.  Tremont  Nat.  Bank,  128  Mass.  S40 ;  Bannister  v.  Alderman,  111 

Mass.  261  (holding  it  no  error  to  rule  either  way) ;  Ainsworth  t. 
Hiitehins,  62  Vt.  564;  Butterworth  v.  Pecare,  8  Bosw.  671;  Donnelly 
V.  Burkeit,  75  Iowa,  613,  34  N.  W.  330;  Boseli  v.  Doran,  62  Conn.  311, 
25  Atl.  242 ;  Blackburn  v.  St.  Paul  F.  &  M.  Ins.  Co.  117  N.  C.  531,  23 
S.  E.  456;  Whiteside  v.  Lowney,  171  Mass.  431,  50  N.  E.  931. 

The  reason  is  the  court  is  not  bound  to  spend  time  in  taking  evidence 
and  ruling  on  a  point  which  is  not  controverted.  But  the  power  to 
refuse  should  be  sparingly  used.  It  is  not  error  to  admit  the  evi- 
dence..  John  Hancock  Mut.  L.  Ins.  Co.  v.  Moore,  34  Mich.  41. 

"It  would  be  absurd  to  hold  tliat  any  party,  by  his  bald  admissions  on  a 
trial,  could  shut  out  legal  evidence."  Kimball  &  A.  Mfg.  Co.  V.  Vro- 
maii,  35  Mich.  310,  24  Am.  Rep.  598. 

2  As,  for  instance,  where  the  offer  is  to  show  circumstances,  manner,  etc., 

as  being  relevant  in  aggravation.  See  also  Priest  v.  Oroton,  103  Mass. 
540. 

That  a  party  is  not  bound  to  take  a  disclaimer  of  damages  as  reason  for 
excluding  evidence,  see  Brown  v.  Perkins,  1  Allen,  89,  96. 

8  Eerger  v.  Clippert,  63  Mich.  468,  19  N.  W.  149. 

U.  Opening  the  door  for  the  adversary. 

a.  By  error,  without  objection. — ^Whiere  irrelevant  evidence 
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has  been  received  without  objection  it  is  not  error  to  allow  the 
adverse  party  to  give  evidence  to  meet  it.*    So,  if  one  party  in-, 
troduced  evidence  upon  a  point  immaterial  as  matter  of  law, 
but  not  objected  to  as  immaterial,  the  other  side  may  be  allowed 
to  rebut  it.* 

Yet,  on  the  other  hand,  it  is  not  error  to  refuse  to  receive 
equally  irrelevant  efvidente  to  meet  it,'  except  where  the  evi- 
dence received  gave  a  right  to  contradict  for  purposes  of  im- 
peachment, or  was.  calculated  ,to  make  an  impression  on.  the 
jury  which  instructions  from  the  court  could  not  efface/  and 
which  the  offered  evidence  tends  to  remove. 

iBlosBom  v.Barret*^  37  N.  Y,  484,  488,{1>7  Am.  Dec.  747;  Havis  v.  Ta^or, 
13  Ala.  324;  Hale  T.  PhUtaridc,  47  Iowa,  217;  Mobile  &  B.  R.'Oo.  v. 
Ladd,  92  Ala.  287,  9  So.  16»;  ClevcOand,  G.  C.  &  St.  L.  R.  Co.  t:  High- 
smith,  59  111.  App.  651;  Hobbs  v.  Tipton  County  Comrft.  116  Iftd.  376, 
19  N.  E,  196;  Swofford  Brqs.  Dry-Qooda  Co,  v.  Zeigler,  2  K«Jij  App. 
296,  42  Pac.  592;  Ai^buckle  v.  Smiti^  74  Mich.  568,  43  N.  W.  124;  El- 
lis V.  Simpkin^,  81  Mich.  1,  46  N.  V^.  646;  Wilson  v.  Gibson,  .63  Mo. 
App.  656;  Bethany  Sav.  Bank  v.  Cushman,  66  Mq.  App.  102;  Pruck^r. 
▼.  Metropolitan  Elev.  R.  Co.  73  Him,  102,  25  N.  Y.  Supp.  922  j  ^an- 
kinson  v.  Charlotte,  C.  &  A.  R.  Co,  41  $.  C.  1,  19  S..  J3.  206.;  Sisler  v. 
Shaflfer,  43  W.  Va.  769,  28  S.  E.  721;  Ward  v.  Blake  Mfg.  Co.  5  C. 
C;  A.  588,  12  U.  S.  App.  296,  56  Fed.  437. 

But  the  practice  disapproved  and  held  not  error  to  exclude  such  evidence. 
Walkup  V.  Pratt,  5  Harr.  &  J.  51. 

The  giving  of  an  incompetent  kind  of  evidence — such  as  oral  to  vary  writ- 
ten— is  a  waiver  of  the  right  to  object  to  the  adversary's  doing  like- 
wise.    Shaw  v.  Stone,  1  Cush.  228,  243. 

But  in  Lake  Rolaind  Elev.  R.  Co.  v:  Weir,  86  Md.  273,  37  Atl.  714,  a  dis- 
tinction is  made  between  cases  where  the  first  improper  evidence  was 
<^jected  to  and  where  it  was  not,  and  it  is  insisted  that  incompetent 
evidence  may  only  be  contradicted  when  its  introduction  was  objected 
to>  To  the  same  effect  see  Dolson  v.  De  Ganahl,  70  ^'ex.  620,  8  S.  W. 
321.  The  introduction  of  improper  evidence  does  not  authorize  the 
like  in  contradiction  of  it.  Baltimore  &  S.  R.  Co.  v.  Woodruff,  ^4  Md. 
242,  69  Am.  Dec.  72;  Carr  v.  West  End  Street  R.  Co.  163*  Mass. 
3601,  40  N.  £,  186;  Stinde  y.  Blesch,  42  Mo.  App.  678;  Phillips  v.: 
Marblehead,  148  Mass,  326,  19  N.  E.  647.  B:Ut  it  is  also  said  that  the 
introduction  of  improper  evidence  on  one  side  does  not  justify  the  , 
same  course  by  the  adverse  party,  since  it  is  not  required  to  change 
the  rules  of  evidence,  that  errors  may  be  balanced.  Redman  v.  Peir- 
sol,  39  Mo.  App.  173;  San  I>iego  Land.  &  Town  Co.  v.  Neale,  78  Cal. 
63,  3  L.R.A.  83,  .20  Pac.  372;  San  DiegbLaiid  &  TOwiri  Co.  v<  Neale,  88 
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Cal.  60,  11  L.R.A.  604,  26  Pac.  077;  Do4g:e  v.  Kiiene,  28  Neb.  21|,  44 
N.  W.  191.  ' 

«  Waldron  v.  Romaine,  22  N.  Y.  368,  371;  Furbush  v.  Goodwin,  26  N.  H. 
425;'  Weiting  v.  Shearer,  8  N.  Y.  Week.  Dig.  392;  Findlay  V.  Pruitt, 
9  Port.  (Ala.)  195;  FattoA  v.  PhHadelphia  A  Kew  Orleatifi,  1  La. 
Ann.  98,  8.  p.,  recognized  in  Scattergood  v.  Wood,  79  N.  Y.  263,  35 
Am.  Rep.  516. 

The  rigbi  to  riebut  incompetent  and  immaterial  evidence  by  proof  of  other 
incompetent  evidence  is  upheld  in  Sharp  v.  Hall,  86  Ala.  110,. .11  Am. 
St.  Rep.  28,  6  So.  497;  De  Forge  v.  New  York,  N.  H.  &  H.  R.  Co.  178 
Mass.  59,  86  Am.  St.  Rep.  464, '59  N.  E:  669,  9  Am.  Neg.  Rep.  501; 
Parker  v.  Atlantic  Coast  Line  R.  Co.  183  N.  C.'33f6,  63  L.R.A.  827, 
45  S.  E.  658;  Bickley  ▼.  Commercial  Bank,  39  8.  C.  281,  3ft  Aoi.  St. 
Rep.  721,  17  S.  E.  977. 

So>  lif  a  party,  while  testifying  inlii^own  behalf,  volunteers  dn.  imlevant 
statement,  no  question  on  the  point  being' asked,  it  is  not  esitdr  td  re- 
ceive contrary  evidence  from  the  other -party.  Brown  ▼.  Perkiab,  1 
AUesn,  89,  98,  .  ' 

"The  defendant  opened  the  door  for  the  testimony  and  eiliinot  cooiplain 
that  it  'was  not  closed  soon  enou^  to  suit  him."'    SherWood  v.  Tit- 
•    man,  56  Pa.  77.    Contra,  Mitchell  v.  Sellmiin,  b  Md.  376.  ' 

This  lb  not  etror,  even  thotigh  allowed  as  Independent  testimony,  npt  mere- 
ly by  way  of  contradiction.  Sherwbod  v.  Titman,  65  Pal  77.  Contra, 
3icCartny  V.  Territory,  1  JTeb;  121.        '       .  /     *         ,         ' 

8  Farmers'  &  Mfrs.  Bank  v.  Whinfield,  .24  Wend.  419;  Stringer,  v..  Young, 
3  Pet.  320,  337,  7  L.  ed.  693,  698;  Philadelphia  k  T.  R.  Co.  v.  Stimp- 
son,  14  Pet.  448,  10  L.  ed.  535 ;  Manning  v.  Burlington,  C.  R.  &  N.  R. 
Co.  64  Iowa,  240,  20  N.  W.  169.  Contra,  Thomson  v.  Brothers,  5  La. 
279.  ' 

A  party  has  not  the  right  to  give,  inunaterial  evidence  because-  hia  adver- 
sary has  done  so  before  him.  People  v.  D.owling,  .84  N.  Y.  478^  486 
(Per  Folger,  Ch.  J.).  '.' ,       '   ' 

«Wallis  V.  RandaUi  81  N.  Y.  164,.  167,  affirming  16  Bun,  33:     Aiid>8ee 
,    Stringer  v.  Young,  3  Pet  3^,  837^  7  L.  ed.  693^  698;  Scales  ▼.Shackle- 
ford,  64  Ga.  170.  . 

,1  •  .  '  ..    ■  /  '  ■     ■  •  !■        'I        . 

6.  By  an  offer  or  chaUenget.. — ^Abl,. offer  to  allow  the  other 
party  to  prove  that  which  might  be  objected  to  under  thte  plead- 
ings,* or  a  challenge  to 'him  to  do' sof,*' followed  by  a  respoiisive 
offer  of  such  proof,  is  a  waiver  of  the  right  to  object. 

1  Adama  v.  Farnsworth,  15  Gray,  423,  426. 
8  Ruudell  V,  Butler,  10  Wend.  119. 
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*<?.  By  error,  Against  db/^^on.— Where'  improper  evidence 
has  been  received  against  objection  and  exception,  the  refusal  to 
receive  contrary  evidence  on  the  same  point  is  error  which  yvill 
not  be  disregarded  by  the  appfellate  conrf,  ufiless  they  can  see 
that  the  improper  evidence  (^uM  not  have  Infltienced  thfe  jtiry.^ 


'  ;  ' 


1  Kwing  ▼.•  Bassy  ilii^  •  Ind.  .1^  4&  i  Nj  B;!  fi4lt;  Vermont .  Farm  Math;  ^Oo:  v. 
Batchelder,  68  Vt.  430,  36  Atl.  378;  Spaulding  V.  Chicago^  §t  F;.  & 
K.  C.  R.  Co.  08  Iowa,  205,.  67  N,  W.  227;  ;  Ward  v.  Washington  Ins. 
bo.  6  Bosw.  229! 

An  unequal  application  of  the  rules  of  evidence  which  might  have  preju- 
diced the  case,  siich  a^  allowing  opinion  evidence  offered  by  one  party 
'  and  '«*cludin^  evidlsTite  of  tie  satne  character  on  the  same  point  dffered 
by  :thje!  other,  is  grouipid  of  raveisaL  !Eolten  v.  Hoi  ten,  5  N.  Y.  Week. 
Pig.  .14;  Kelley  v.  Detroit,  L-  ^  N.  I^.Co.  80  Mii*.  2^7,  20  Kufk,  St. 
Rep.  51,4,  45  N.  W.  90.  ,  ,  ,      : 


/      ' 


'    •     , ,  ■  -  -1-1  • , 

12.  Qpetnini;  the  door  {or  pi^e!s  self. 

A  pfirty  who  pjxtp  in  ilj^gal.  evidence. not  objected  .to  by  the 
other  party  cannot  complain  that  he  is  not  allowed  to  follow  it 
with  otheysuch  evidence,^  ^ento  confirm  -  6r  expkin  it.*      ' 


"'  •       ■'     I.         !  . 


I  Lyons  V.  'Te^l;  28  La.;  Ann. '  692..    . '  • 

«Trehton  Mtrt.  L.  &  F.  Tns.  Co.  v.  Johnson,  24  K.  J.  L.  578,  579. 

3Brand  v.'Longstreet,  4  N.  J.  ti.  32o.       •       ' 

'  1    •'     .  ■  '  ■ '   '.         ■    "  '    ■        '  •       •       '    ' 

13-'  BetractixusT* '       .  : 

If  a  party;  Aft6r' causing  a  witness' to  be  isworn,  6r  a  deposi- 
tion to  be  taken,  refuses  to  examine  the  witness  or  read  the  dep- 
osition, the  other  party  haS;  the. right  to  do  gp,  but  the. evidence 
which  the  latter  aiddu^es  by  -so  doing  will  be  his  own,  within  the 
rule  forbidding  him  to  impeach  it^ 

One  who  has  put  a  question  has  the  right  to  withdraw  it  be- 
fore anjr  answer  is  given. 

1  Sullivan  v.  2^brris,  d  Budh,  519;  Weil  v.  Silverstbne,  6  Bush,  698;  Musick 
V. 'llay,  5  H^ei  (Ky.)  427  (where  a  party  refused  to  read  hip  own 
eross-e!xahiihatidn  ila'  a  deposition,  and  the  court,  after  allowing  the 
adverse  party  to  read  it,  allowed  him  alsp  tq  contradict  it;' and  this 
Was  held  efrof).  ' 

•  ,  '  '  '  •  . 

A  party  cannot  be  permitted .  to,  address  interrogatories  to  the  opjposite 
partjj^^  an4  tten  decline  to  read  his  answeirs,,  a^d  thereby  deprive  him 
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of  the  right  to  read  the  answers  in  evidence.    Hadley  ▼.  Upshaw,  27 
Tex.  547,  86  Am.  Dec.  654. 

14.  The  neoetKsity  for  an  objection. 

It  is  a  general  rule  that,  in  order  to  avail  the  admission  of 
evidence  by  the  trial  court  as  error  and  to  secure  a  reversal  of 
its  judgment  upon  appeal,  th^  evidence  must  be  objected  to  in 
thb  trial  court.* 

The  reason  for  this  rule  se^ms  to  be  that  the  objection  may 
be  obviated  if  assigned  at  the  trial  *  and  many  of  the  exceptions 
are  instances  of  objections  which  could  not  be  obviated.'  An 
exception  ia  also  made  where  the  representative  of  an  infant  * 
or  insane  party  *  has  failed  to  make  proper  objection.  The 
court  should  nevertheless  exclude  the  improper  evidence,  and 
an  objection  is  not  prerequisite  to  an  assignment  of  its  admis- 
sion as  error.  And  a  party  who  consents  to  the  introduction  of 
improper  testimony,  or  fails  to  object  thereto,  does  not  thereby 
waive  his  right  afterwards  to  object  to  other  similar  evidence.* 

iNeflf  V.  Elder,  84  Ark.  277,  120  Am.  St.  Hep.  67,  105  S.  W.  260;    Trav- 
elers* Ins.  Co.  V.  Murray,  16  Colo.  296,  25  Am.  St.  Rep.  267,  26  Pac. 
774 ;  Patrick  v.  Kirkland,  53  Fla.  768,  125  Am.  St.  Rep.  1006,  12  Ann. 
Ca8,  540,  43  So.  969;  Hawkins  t.  Studdard,  132  Ga.  265,  131  Am.  St. 
Rep.  190,  63  So.  852;  Kehl  v.  Abram,  210  111.  218,  102  Am.  St.  Kep. 
158,  71  N.  E.  347;  Lamb's  Estate  v.  Morrow,  140  Iowa,  89,  18  L.R.A. 
(N.S.)   226,  117  N.  W.  1118;  Alexander  v.  Tebeau,  132  Ky.  487,    18 
Ann.  Cas.  1092,  116  S.  W.  356;  Marlatt  v.  Levee  Steam  Cotton  Press 
Co.  10  La.  583,  29  Am.  Dec.  468;  Robbins  v.  Lewiston,  Aw  &  W.  St.  R. 
Co.  107  Me.  42,  30  L.R.A.(N.S.)  109,  Ann.  Cas.  1912C,  92,  77  Atl.  537; 
Stockham  v.  Malcolm,  111  Md.  615,  19  Ann.  Cas.  759,  74  Atl.  569; 
Shelton  v.  Franklin,  224  Mo.  342,  135  Am.  St.  Rep.  537,  123  S.  W. 
■      1084;  Rupert  v.  Penner,  35  Neb.  587,  17  L.R.A.  824,  53  N.  W.  598; 
Managle  v.  Parker,  75  N.  H.  139,  24  L.R.A.(N.S.)   180,  71  Atl.  637, 
Ann.  Cas.  1912A,  269 ;  CUrk  v.  State,  12  Ohio,  483,  40  Am.  Dec.  481 ; 
Pomeroy  First  Nat.  Bank  v.  McCullough,  60  Or.  508,.  17  L.R.A.(N.S.) 
1105,  126  Am.  St.  Rep.  758,  93  Pac.  366. 

The  rule  applies  to  the  admission  ol  parol  or  other  secondary  evidence 
of  the  contents  of  written  instruments  (Cleveland,  C.  C.  &  St.  L.  R. 
Co.  V.  Strong,  56  111.  App.  604;  Riehl  v.  Evansville  Foundry  Asso.  104 
Ind.  70,  3  N.  E.  633;  Vietti  v.  Nesbitt,  22  Nev.  390,  41  Pac.  151;  Scott 
V.  Chicago,  M.  &  St.  P.  R.  Co.  78  Iowa,  199,  42  N.  W.  645;  Paine  v, 
Trask,  5  C.  C.  A.  497,  5  U.  S.  App.  283,  56  Fed.  233;  Brown  v.  Old- 
ham, 123  Mo.  621,  27  S.  W.  409;  Coleman  v.  Davis,  13  Colo.  98,  21 
Pac.  1018;  McLaughlin  v.  Wheeler,  1  S.  D.  497,  47  N.  W.  816;  Schwer- 
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Benski  t.  Yineberg,  19  Can.  S.  C.  243),  to  the  introduction  of  «v^idence 
which  18  not  the  best  evidence  (Western  U.  Teleg.  Co.  v.  Poy*ll,  94  Va. 
268,  26  S.  E.  828;  Western  U.  Teleg.  Co.  v.  Cline,  8  Ind.  App.  364,  35 
N.  E.  564),  to  the  admission  of  a  document  in  some  particult^  in^* 
perfect  (Billings  v.  Chicago,  167  111.  337,  47  J^.  E.  731;  Wells,  F.'i 
Co.  V.  Davis,  105  N'.'Y:  «70,  12'N.  E.  42),  as  a  deed,  thfe  certificate  to 
the  acknowledgment  of  which  is  d^feetiv^  (Western  r.  Flanagan, .  120 
Mo.  61,  25  S.  W.  &31;),  to  Uke  admission  of  a  note  witlK^ut  proving  the 
signatures  of  thf  maker  and  indorser  (Knoll  v.  K.ies8liiig,.23.0r.  Sj  35 
Pac.  248),  to  the  introduction  of  a  deposition  without  showing  a  right 
under  the  statute  to  read  it,  on  account  of  the  absence  of  the  witness 
(Bell  V.  Jamison,  102  Mo.  71,  14  S.  W.  714),  to  the  admission  of' parol 
evidence  of  that  which  the  statute  reifuires  shall  be  written  (Leep^  v. 
Paschal,  70  Ma.  App.  117; -Yeoman  V.  MueUer,  33  Mq.  App.  343^ 
Brown  V,  Barnwell  Mfg.  Co;  46  S.  C.  415,  24.  S.  E.  IQl),  to  the 
admission  of  the  testimony  of  an  incompetent  witness  (Doty  v.  Doty, 
159  111.  46,  42  N.  E.  174 ;  Hickman  v.  Green,  123  Mo.  Ii85,  29  L.R.A. 
39,  22  S.  W.  455,  27  S.  W.'  440;  t^arrish  v.  McNeal,  86  Neb.  727,  65 
N.  W.  222 ) ,  to  th^  means  by  which  a  -witness  refreshes  his  meonoiry 
(Burbank  v;  Dennis,  101  Cal.  90,.  35  Pae.  444),  to  the  objection  that 
the  evidence  is  inadmissible  under  tljie  pleadings,  either  as  a  variance 
therefrom  (Bertha  Zinc  Co.  v.  Martin,  93  Va.  791,  22  S,  E.  869;  Swift 
&  Co.  V.  Madden,  165  111.  41,  4^  N.  E.  979;  Colorado  Mortg.  &  Invest.  , 
Co.  V.  Bees,  21  Colo.  435,  42  Pftc;  42;  Stdckton  Combined  Harvestter 
&  Agri.  Works  V;  Glens  Falls  Ins.  Co.  121  Cal.  167»  53  Fac.  565).,  or 
without  the  issues  made. thereby  (Boston  &  A.  R.  Co.  v.  O'Reilly,  .158 
U.  S.  334,  39  L.  ed.  1006,  15  l^up.  Ct.  Rep.  830 ;  Evans  &  H.  Firp  Bri<jk 
Co.  V.  Hadfield,  93  Wis.  665,  68  N.  W.  468;  David  Bradley  Mfg.  Co.  v. 
Eagle  Mfg.  Co.  6  C.  C.  A.  661;  18  U,  Si  App.  349,  57  Fed.  980;^^lahch- 
ard  v.  Cooke,  147  Mass.  21l5,  17  N.  E.  318^;  Brady  v.  Nally,  161  K.  Y. 
258,  45  N.  B.  547 ;  Doherty  .v.  Holliday,  137  Ind.  282,  a2  N.  E.  ai5, 
36  N.  E.  907). 

In  some  of  the  states  there  are  statutes  providing  the  method  for  taking 
advantage  of  a  variance  between  the  pleadings  and  proof.  Ridenhbur 
V.  Kansas  Cil^y  Cable  R.  Co.  102  Mo.  270,  13  S.  W.  889,  14  S.  W.  760; 
Lalor  V.  Byrne,  51  Mo.  App.  578. 

2 Taylor  v.  Adams,  115  111.  570,  4  N.  E.  837;  Hyde  v.. Heath,  75  111.  3S1. 

•  When  the  evidence  is  made  incompetent  by  statute.  Presnell  v.  Garri- 
son. 122  N.  C.  595,  29  S.  E.  ^89;  Johnson  v.  Allen,  100  N:  C.  131,  5  S. 
£.  666;  Houghton  v.  Jones,  1  Wall.  702,  17  L.  ed.  503;  Mott  v.  Smith, 
16  Cal.  533.  But  see  Howard  v,  JMtetcalf,  —  Te;c.  Cin  App.  — ,  26 
S.  W.  449. 

4  Johnston  v.  Johnston,  138  111.  385,  27  N.  E.  930;  Cartwright  v.  Wise,  14 
111.  417;  Barnard  v.  Barnard,  U9  IIJL  92,  8-N.;E.  320. 

» Ruling  V.  Huling,  32  IlL  App.  519. 

« Smith  V.  Sovereign  Camp»  W.  W.  179  Ikfo.  119,  H  S.  W.  862 ;  Metf opol- 
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itaffi  *Nat.  Bank  v.  Commercial  State  Bank,  104k  I&wa^  ^S2,  74rN,  W. 
'  26;  McLane  v.  Pafiohal,  74  Tex.  20,  11  S.  W.  837.  < 

15.  The  su1)stance  of  objection. 

An  objection  to  admission  of  evidence,  m«st  specify  the  par- 
ticular evidence  which  it  is^  desired  to  exclude  ^  and  a  gemeral 
objection  *  or  one  which  does  not  specify  the  ground  thereof  nor 
point  out  the  particular  evidence  which  it  is  desired  to  have  ex- 
cluded '  will  not  entitle  the  party  to  the  excliisipn  of  any  evi- 
dence, 

A  similar  rule  prevails  when  there  is  more<  than  one  party 
plaintiff  or  defendL,  and  a  general  .objection  by  6ne  of  tte  J- 
parties  to  evidence  admissible  against  his  doplAintiff  ot  defend- 
ant is.  made,  unless  he  specifies  wherein  the  evidence  is  irrel- 
evant, immaterial  or  incompetent  or /asks  therCOUi?t  to  limit  its 
application,  his  objection  is  properly  overntuled,  although  the 
Evidence  was  inadmissible  as  to  him.*  A  ground- for  objection 
which  is  not  lirged  in  the  trial  court  may  Hot  he  insisted  upon 
in  the  appellate  tribunal^  nor  will  a  general  pbj^tion  urged 
below*  entitle  the  objector  to  specify  tibe  ground  for  the  .pur- 
pose of  convicting  the  trial  court  of  error  on  appeal;  neither 
inay  a  new  ground  of  objection  be  substitute  upon  th^  trial 
of  tne  appeal  for  that  which  was  urged  in  the  loWe)^  court* 

An  exception  to  the  rule  requiring  the  objection  tc^  point  out 
the- evidence  objected  to  and  state  the  groundi  of  objection  is 
niade  when  the  evidence  is  clearly  inadmissible  for  any  pur- 
pose, and  the  defect  could  not  be  obviated  were  the  ground  of 
objection  specified.'' 

The  reason  for  these  rules  requiring  p,  party  ob^'ecting  tb  the 
admission  of  evidence  clearly,  to  define  the  boundaries  and 
state  the  foundation  of  his  objection  seems  to  be  that  thereby 
the  party  offering  the  evidence  will  hav^  such  knowledge  of  its 
objectionable  features  as  will  enable  him  to  remedy  the  defects, 
and  that,  also,  in  the  same  mann^,  the-  court-  wdU  be  enabled  to 
see  those  defects  without  being -put  io  the"  inconvenience  of 
searching  for  them.'  '         ' 

1  Shumate  v.  Heman,  isi  U.  S.  402,  46  t.  ed.  ^22,  21  Slip.  Ct:  Hep.' 645; 
Ballow  V.  CoUins,  139  Ala.  543,  36  So.  712;  ICesslef  v.  ■fiUls,  27  Ky. 
Ix'Rep.  1042,  87  S.  W.  798;  First  Nat.  Biank  v.  SehmitK,  00  Minn. 
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4jSy.^5  N.  ,W.'677;.  Mereereau  v.  Mer$ereau,  49  App.  Div.  647,  63  N. 
Y.  Supp.  336;  Hqustoo  v.  Stewart,  40  Tex.  Civ.  App.  499,  90  S,  W. 
49;  Ga«e  v.  Ed^y,  186  111.  432,  67  N.  E.  1030;  Cantwell  v..  Welch,  187 
III.. 275,  58  N.  E.  414;'  Richardapp  v.  Roberto,  195  111.  27>  62'  N«  E. 
.g4Q;  Wiibash  B.  Go.  v.  Kamradt,  109  111.  App.  203;  Page  v.  arant, 
127  lowA»  249,  103,  N.  W.  124-;  Priest  v.  Robinsow,  64  Kan.  416,  67 
''  ,^ac..  850;  Mechanics'  Sav.  Bapk  v.  Harming,  65.  Kap,  655,  70  Pac. 
655;  Jewett  v.  Black,  60  Neb.  173,  82  N.  W,  375;  Acc^tta  v.  Zjupa, 
54  App.  Div.  33,  66  N.  Y.  3upp.  303;  Long  Bell. Lumber  Qo.  .v..Mai:tin, 
11  Okla.  192,  66  Pac,  328;  Park  v.  Robinson,  15  S.  D.  551,  91  N.  W. 
344;  Emrich  v.  Gilbert  Mfg.  Co.  138  Ala.  316,  35  So,  322;   Seaboard 

.,  Air  Line  R.  C9.  v,  Phillip^,  117  Ga.  98,  43  S.  E.  4^4;  Potomas  Bot- 
tling Workft^v.   Barber,   103   Md.   509,  63.  Atl.   1068;    Jon^   v.   Gal- 
braith,  —  Tenn.  Ch.  App.  — ^  59,  S.  W.  350;   Shippers*  Conapre^s  & 
,    Warehouse  Co.  v.  Davidson,  35  Tex,  Civ.  App.  558,  80,8.  W.   1032; 

!  Morrisette  V.  C^^adian  P.  fll.  Co.  76  Vt  267,  6Q  Atl,  1102;  Stuart  v. 

/Mitchum,  135  Ala..  546,  33  So.  670  j   Faylbr  v.  Faylpr,  136  Cal.  92, 
68  Pac.  482;. Rice  v.  Williama,  18  Colo,  App.  330,  71  Pac.  433;  iVllen 

.  B.  Wrislpy  Co.  V.  6urke,  203X11.  250,  67  N.  E.  818;  Indiana,  I.  &  I. 
R.  Co.'v.  Qtstot,  212  111.  .429/72  N,  E.  387;  Illinois  Car  ^  Equip- 
ment Co.  V.  Linstrpth  Wagon  Co.  50  C.  C.  A.  504,  ll2  Fed.  737;  Bird 
y,  Utica  Gold  Miu,  Cp.  2  CaL  App.  674,  86  Pac.  509;  Mugge  v.  Jack- 
son, 50  Fla.  235,' 39  So.  157;  Aledo  v. ,  Honeyman,  208  111.  415,  70 
N.  E.  338;  Styles  v.  Decatur,  131  iiich.  443,  91  N.  W.  622;  Bragg  t. 
Metrcjpolitan  Street  R.  Co.'  19^  Mb.  331,'  dl  S.  W.  527;  McQueen  v. 
Bank  of  Edgemont,  20  S.  D.  3*78;  107  N.  W.  208;  Pecos  &  N.  T.R.  Co. 

'  V.  fivans-Snyd^i'i^Buel  Co;  100  TSex.  190,  97  S.  W.  466;  Ban  Antonia,: 
t.  Potter;  81  Tex.  Civ:  App.  ^63,»71  tt.  W.  764;  Shafer  v.  Ba«  Claire, 
105  Wis.  239,  81  N.  W.  409;   Nassau  Electric  R.  Co.  v.  Corliss,  61 
e.-Ci' A.  2fi7,'-126^F6d.  .355  J  United  Oil  Co.  t.  Rosebcrry,  80  Colo.  177, 

>69'  Pac;  688>,  Wilson  f v..  Harnette,  32  Colo.  172,  75  Pac.  396;  O'Neill 

•v.iKansas  City,  178  Mo.  91,  77  8.  W.  64;  Vagts  v.  Utman,  126«Wi8. 
265;  104  N.  W/.  88.  /      .        . 

If  an  objeciion  by  eoimsel  iis  not  specific,  and  is  tustained,  it  is  the  duty 
of  the'  coux^  to  state  the  grotinds  of  the  ruling,  so  that  counsel  may 
be  able  to  frame  questions  suitable  to  the  circumstances.  Colburn  v. 
Chioagio;  St:.  P.  Mi.A  Q.  R.  €0.  109-  Wis.  377>  85  N.  W.  354. 

•  The  stotk  objcctidri  *  of  ■  **incompetent,  irrelevant, .  and  immaterial",  avails 
nofhihg  if  the  evidence  be  admissible  for  any  purpose.  Yoch  v.  Home 
Mtit.  Ins:  ()o.  Ill'  Gal.  503,  34  L.R.A.  857,  44  Pac.  189 ;  Wilson  v. 
Reeves;  70  Mo.  App.  30;  Three  States  Lumbar  Co.  v.  Rodgers,  145 
Md.  445,  46  S.  W.  1079;  Stringer  v.  Frost,  116  Ind.  477,  2  L.R.A. 
614,  19  N:  E.  3&1  j  Cincinnati,  I.  St.  L.  &  C.  R.  Co.  v.  Howard,  124 
Ind.  280;  8  L.R.A'.  693,  V9  Am.  St.  Rep:  96,  24  N.  E.  892 ;  Chicago  & 
E.  1:  R.  Co.  V.  Holland/  122  III.  461,  13  N.  E.  145;  Clark  Civil  Twp. 
T."  B'^okshlT^;  114  Itid.  4137,  16  N.  E.;  132;  Rivard  v.  Rivard,  JOO 
-mdk.  98,  W  Am.  St.  Ref^.  566,  64  N.  W.  681  j  Bacon  v.  Reich,/a21 
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Mich.  480,  49  L.R.A.  311,  80  N.  W.  278;  GoUld  v.  Young,  143  Mich. 
572,  107  N.  W.  281 ;  Masonic  Mut.  Ben.  Soc.  v.  Lackland,  97  Mo.  137, 
10  Am.  St.  Rep.  298,  10  S.  W.  896;  Adair  v.  Mette,  156  Mo.  496,  67 
8.  W.  551  (incompetency  not  sp^dfied) ;  Rnpert  v.  Penner,  35  Neb. 
587,  17  L.R.A.  824,  63  N.  W.  598;  Friedman  v.  Breslin,  169  U  Y.  574, 
61  N.  E.  1129:  Colburn  v.  Chicago,  St.  P.  M.  &  0.  R.  Co.  109  Wis.  377, 
85  N.  W.354.  But  see  First  Nat.  Bank  v.  Carson,  30  Neb.  104,  46  N. 
W.  276,  where  the  objection  was  held  sufficient  as  to  evidence  which 
did  not  in  an^r  manner  tend  to  throw  light  on  the  issue. 

When  part  of  the  evidence  is  admissible  and  part  is  inadmissible,  a  genera) 
objection  will  entitle  the  objector  to  the  exclusion  of  none  of  the  evi- 
dence. New  York,  T.  &  M.  R.  Co.  v.  Gallaher,  79  Tex.  685,  15  S.  W. 
694;  Mock  v.  Muncie,  9  Ind.  App.  536,  37  N.  E.  281;  McGuffey  v. 
McClain,  130  Ind.  327,  30  N.  t.  296;  Milligan  v.  Sligh  Furniture 
Co.  Ill  Mich.  629,  70  N.  W.  133;  Skow  v.  Locke,  3  Neb.  (Unof.)  176, 
91\N.  W.  204;  TraveleFs'  Ins.  Co.  v.  Hunter,  30  Tex.  Civ.  App.  489, 
'  70  S.  W.  798;  Davidson  S.  S.  Co.  v.  United  States,  205  U.  S.  187, 
51  L.  ed.  764,  27  Sup.  Ct.  Rep.  480;  Louisville  &  N.  R.  Co.  v.  Stewart, 
128  Ala.  313,  29  So.  562;  Collin  v.  Farmers'  Alliance  Mut.  F.  Ina. 
Co.  18  Colo.  App.  170,  70  Pac.  698;  Chicago  City  R.  Co.  v.  Mat- 
^  thieson,  212  111.  292,  72  N.  E.  443;  Hoselton  v.  Hbselton,  166  Mo.  182, 
65  S.  W.  1005;  O'Neill  v.  Kansas  City,  178  Mo.  91,  77  S.  W.  64; 
Davey  v.  Jan^ville/  111  Wis.  628,  87  N.  W.  813. 

And  ,th^  rule  applies  to  hypothetical  questions.  Chicago  &>  E.  I.  R.  Co. 
.V.  .Wp,llace;  202  111.  129,  66  N.  E,  1096. 

But  a  general  objection  is  sufficient  if  testimony  is  inadmissible  for  any 
purpose.    Chicago,  R.  J.  &  P.  R.  Co*  v.  Rathneau,  225  111.  278,  80  N. 
.  E.  119. 

SMerkle  v.  Bennington  Twp.  68  Mich.  133,  35  N.  W.  846;  Johnson  t. 
Okerstrom,  70  Minn.  303,  73  M.  Wi  147j  Steele  ▼.Paciilo  Coast  R.Co. 
74  Cal.  823,  15  Pac.  851 ;  L'Hommedieu  v.  Cincinnati,  W.  k  M.  R.  Co. 
120  Ind.  435,  22  N.  E.  125 ;  Helena  v.  Albertose,  8  MenU  499,  20  Pac. 
817;  Masonic  Mut.  Ben.  Soc.  v.  Ladkland,  97  Mo.  137,  10  S.  W.  895; 
Maddox  v.  Teague,  18  Mont.  ^512,  46  Pae,  635  j  Smith  v.  Hanie,  74 
Ga.  324. 

The  specific  ground  of  the  objection  must  be  pointed  lout.  Stebbins  ▼. 
Duncan,  108  U.  S.  32,  27  L.  ed.  641,  2  Sup.  Ct.  Rep.  313;  Toplitz  v. 
Hedden,  146  U.  S.  252,  36  L.  ed.  961,  13  Sup.  Ct.  Rep.  70;  Birming- 
ham R.  Co.  V.  Landrum,  153  Ala.  192,  127  Am.  St.  Rep.  25,  45  So. 
198;  Moynahan  v.  Perkins,  36  Colo.  481,  10  Ann.  Cas.  1061,  85  Pac. 
1132;  Jacksonville  R.  Co.  v.  Peninsular  Land  Co.  27  FU-  1,  17  L.R.A. 
33>  9  So.  661;  Gillespie  v.  Smith,  29  I1L.473,  81  Am.  Deo.  328;  Ohio 
R.  Co.  v.  Walker,  118  Ind.  196,  3  Am.  St.  Rep.  638,  15  N.  E.  234;  Bell 
V.  Byerson,  11  Iowa,  233,  77  Am.  Dec.  142;  Wideman  v.  Faivre,  100 
Kan.  102,  Ann.  Ca4.  1918B,  1168,^163  Pac.  619;  DetW;r  V.  B.  Stroh 
Brewing  Co.  119  Michv  282,  44  L.R.A.  500,  77  N.  W.  S|48,  5  Ai^.  Rep. 
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871;  liongaxi  v.  Weltmer,  186  Ma.  322,  64  L.R.A.  969,  103  Am.  St. 
Hep.  573,  79  S.  W.  655;  KaUta  ▼.  Jones,  6  N.  D.  461,  66  Am.  St.  Rep. 
616,  71  N.  W.  658;  Owynn  v.  Citlwais'  Telephone  Co.  69  S.  C.  434, 
67  L.B.A.  111,  104  Am.  St.  Bep.  819,  48  S.  £.  460;  Ctoldberg  v.  Sis- 
seton  Loan  Co.  24  S.  D.  49,  140  Am.  St.  Rep.  775,  123  N.  W.  266; 
Morrill  v.  Palmer,  68  Vt.  1,  33  L.R.A.  411,  33  Atl.  829;  Brftton  v. 
Washington  Water  Power  Co.  69  Wash.  440,  33  L.R.A.(N;8.)  109, 
140  Am.  St.  Rep.  868,  110  Pac.  20;  Crawford  v.  Witherbee,  77  Wis. 
4X9,  9  L.R.A.  661,  46  N.  W.  545,  17  Mot.  Min.  Rep,  348. 

The  objection  must  cover  all  of  the  reasons  for  excluding  the  evidence, 
since  it  is  the  rule  that  an  objection  which  specifies  particular  grounds 
will  be  dealt  with  upon  those  groundd  aloiie,  and  the  objector  will  be 
Jield  to  have  waived  the  grounds  of  objection  whieh  are  not  stated. 
Evanston  v.  Gunn,  99  U.  S.  660,  25  L.  ed.  306;  Alabama  G.  S.  R.  Co. 
▼.  Bailey,  112  Ala.  167,  20  So.  313;  Kahn  v.  Lucchesi,  65  Ark.  371,  46 
S.  W.  729;  Sullivan  v.  Richardson,  33  Fla;' 1,'  14  So.  692;  Alexander 
V.  Thompson,  42  Minn.  498,  44  N.  W.  534;  Bailey  v.  Chicago,  M.  &  St 
P.  R.  Co.  3  S.  D.  531,  19  L.R.A.  653,  54  N.  W.  596. 

4  Lee  V.  Murphy,  119  Cal.  364,  61  Pac.  549,  956;  Fox  v.  Erbe,  184  N.  Y. 
542,  76  N.  E.  1095. 

If  one  of  two  defendants  offers  evidence  competent  as  between  himself  and 
the  plaintiff,  such  evidence  is  not  subject  to  objection,  by  a  codefend- 
ant.    Gardner  v,  Friederich,  163  N.  Y.  568,  57  II.  E.  1110. 

A  joint  objection  to  evidence  good  as  against  one  party  is  properly  over- 
ruled.   Appleton  Mill  Co.  v.  Warder,  42  Minn.  117,  43  N.  W.  791. 

>  Under  this  rule  when  a  general  objection  was  taken  at  the  trial  the  part> 
ohjecting  was  not  permitted  upon  appeal  to  insist  that  i)he  evidence 
varied  from  the  pleadings  (State  ex  rel.  El  Paso  .v..  Pieroe  County 
Supers.  71  Wis.  327,  37  N.  W.  233;  Schott  v.  Youree,  142  111.  233,  31 
N.  E.  591;  Keigher  v.  St.  Paul,  73  Minn.  21,  75  N.  W.  732;  White  v. 
Craft,  91  Ala.  139,  8  So.  420;  Merrick  v.  Hill,  77  Hun,  30,  28  N.  Y. 
Supp.  237;  Burlington  Ins.  Co.  v.  Miller,  8  C.  C.  A,  612,  19  U.  S. 
App.  588,  60  Fed.  254;  that  parol  evidence  was  admitted  to  vary  the 
tenns  of  a  subaequent  written  contract  (John  Hutchison  Mfg.  Co.  y. 
Pinch,  107  Mich.  16,  64  N.  W.  729,  66  N.  W.  340) ;  that  secondary 
evidence  was  admitted  without  a  proper  foundation  having  been  laid 
therefor  (Kenosha  Stove  Co.  v.  Shedd,  82  Iowa,  540,  48  N.  W.  933) ; 
that  evidence  which  was  not  the  best  evidence  was  permitted  to  be 
given  (Walser  v.  Wear,  141  Mo.  443,  42  S.  W.  928;  Eversdon  v.  May- 
hew,  85  Cal.  1,  21  Pac.  431^  24  Pac.  382;  Rich  v.  Trustees  of  Schools, 
158  111.  242,  41  N.  E.  924) ;  that  evidence  inTolving  a  transaction  with 
a  decedent  was. given  by  his  heir  at  law  (Howard  v.  Howard,  52  Kan. 
469,  34  Pac  1114);  or  that  a  municipal  ordinance  admitted  had  not 
been  published  as  required  by  the  charter.  Klotz  v.  Winona  &  Si.  P. 
R.  Co.  68  Minn.  341,  71  N.  W.  857;  Chicago  &  B.'I.  R.  Co.  v.  Peo- 
ple, 120,  111.  667^  .12  ^.  E.  207. 
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8  Wiley  V.  Portsmouth,  64  N.:E[.  214^i9  Atl.  220;  Bright  t.  Bcker,  9  8.  D. 
449,  69  N.  W.  ^24.  But  see  Pi-esanell  v.  Garrison,  121  N:  C.  366,  28 
S.  E.  409,  whjer^e  it  is  said  that' parol  evidence  offered  to  prove  a*fact 
which  it  is  unlawful  to  prove  hy  parol  should  not  be  allowed,  although 
the.  objection  wag  put  on  impriDper'  grounda.        ' 

7EspAlla.v.  Richard/  94  Alak.159,  10  So*  137;  Loweneteitt  -W.  McCadden,  92 
,  Tenn.  614,.2^.S.  W.  .426;  Oontiorv.  Black,.119  Mo.  126,-  24-S.  W.  184; 
Tur^ier  v.  Hewburgh,  109  N.  Y.  301,  IB  'N..E/344;,  Waller  v.' Leonard. 
89  Tex.  507,  36  S.  W,  1045;  Tozer  v.  New  York  C.  &  H.  R.  R.  C<>.  105 
N.  Y.  659,  11  N,  E.  846.;  Snowden  v.  Pleasant  Valley  Cioal  Co.  16 
Utah,  366,  52,  Pac.  .599.  .  .  ,         ... 

sRuJih  v.   French,  1  Ariz.  99,.loc,  qit.  123,  25  Pa(!..816;   Eaichite  v.- Los 
Angeles  Consol.  Electric  ^,  Co.  103  Qal.  614,  42. Am.  St  Rep.  14&,  37 
Pae.  750;  Sigafus  v.. Porter,  28  C  C«  A.  443^  51,11.  S.  App.  !693,  84 
Fed.  4?0;  McDpnalcJ.  v.  St^?rk,  176  Jll,,45.6,  5g  N.  E;  37;.  Ohio  &  M.  R. 
.Co.  v.  WaU^er^il3i  Ind..l96,  .3  A»i.  St.  Rep.  638^  15  N.  E.  234;  Pitta 
;'4gri.  Works  y.  Young;,. 6  S.  D.  ,557.j  62  N.W,. 432;  King  Y.tNldhols  & 
s!  Co.  53  Minn..  453,. -65  N.  W.^  ^04 ; ;  jChicago^  ?.  &  St.  L.  <R.-.  Oo.  v. 
Nix,  137  lU,  141,  27  N.  E..,81;  Te^walt  v.  Irivin,  .164  111.  5192,  46. N.. 
E.  13;  Drew  v.' Drum,  44  Mo.  App.  25;  Clark  v.  CfOnway,,23.Mo.  438; 
Earl  V.  Lefler,  46  Hun,  9;   Turner  v.  Newburgh,  i09  ^.  Y.  301,^10. 
N.' E.  344',  4' Am.  St.  Rep.  453;  Hangeri  v.Hochemeister/ 114  if/v. 
666;  6  L.R:a:  137,  111' Am.  St.  Rep.  691,  21  i^.  1^.  1040;  Wightman 
V.  Campbell,  217  N.  Y.  479,  Ann.  Cas.  191711,  i573,  il2  N.  E.'  184. 


I  •  '• 


16.. Time  for  objecting* 

Th^  proper  tiiae  to  object  to  the  fetrbduction  of  evidence  is 
when  it  beoolmes  apparent  that  error  \^ifi 'be  committed  by  re- 
ceiving evidence  iv'hich  is  not  admiss.ible,  as"  when,' the  evidejice 
is  offered  *  or  when  a  question  is.  asked  ^  which  is  in  itself,  im- 
proper .qr  c^Jls , for,  an  impyqper  answer.-  ..     !  .    ^ 

1  Crump  V.  Starke,  23  Ark.  131;  Shain  v.  SuUivaa,  IW^  Oial.  208,  89  Pac 
606,;  Mc:i^ay  v.  I.«aney.5  Pla.268;  Swift >&  Go.  v.  Madden;  165  JIM 41, 
.  45  N,  E.  p79 ;  Crabs  v.  Mickle,  5.  Ind.  14S \  ThdmfiOM  V.  Wilson,  26  Iowa, 
120;  Johnson  vv  Mathot^s^  5  Kan.-  118;  Perrott  v. -Shearerj  17' Mich. 
48;  Aultman  v.  Kennedy,  33  Minn.  339,  ^3  N.  W»  528;'  8kiilner  v. 
Collier,  4  How.  (Miss.)  396;  Sharon ' v. 'Mannoek,  6NeVk'377;  Donner 
V.  Metropolitan,  Street  K.  Co..  54  App.  Div.  315,  66  N.  Y.'Supp.  719; 
By  an  v..  Providence  Washington  InB..  Co,  79  App.  Dli.  316,  79  N.  Y. 
Su^.  460;  jGwynn  v.  Citizens*  Teleph.  Co.  6»  S.  0/  434;  67  i».R.A. 
111,104  Am.  St.  Rep.. 819,-48  S;  E.  460^  Oulberlsidn  V;  Salingei*,' — 
lowai  —J,  117  N.  W.  6;  Carey  Printing  Co.  (ir.ToileibteB  Fashion  "Co. 
135  App*  Div.  4U,  120  NiwY.  Supp.  4^6.  '  ^'       >     ■ 

An  objection  that  evidence  ia  insufficient  cannot^ be  raised  fot^  the  ffarst 
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time  •t>o  ^appeal/ if ^it*  is  appiirent  that 'tli«  defect  mi^iitliaTe  teen  sup- 
plied if  attention  had'blBen  called 'to -ii»  Wm;  Mesaer  Oo.>t.  Hoth- 
stein,  129  App.  Div.  215,  113  N.  Y.  Supp;  77'2f, 

So  an  objecti6n  that  evidence  is  not  within  tkie  pleading^  cianhot'be  taken 
for  the  first  time  on  appeal.  Oolfe  v.  Bickfelhaupt,  64  App.  DIt.  6,  71 
N.  Y.  Supp.  636. 

It  has  been  held,  however,  that  incompetent  testimony  may  be  objected  to 
at  any  time  (Day  v.  (J^^i^^qr^^jia.  (aap.,508),.  ^i^t  Q^j^Uon  to  the 
competency  of  a  witness  is  not  necessarily  waived  by  failure  to  make 
it  before  the  examination  in  chiet  (Hill  v.  i*ostley,  90  Va.  200,  17 
S.  E.  046  )i  and  that  the  question  of  variance  between  the  pleadings 
and  proof  may  be  raised  at  any*  tim^  during  the  trial  if' there  be  an 
opportunity  to  avoid  the  variance  by  amending  the  pleadings.  Mc- 
Corm  ick.  Harvesting  I  Mach.Oo.  v.  Sepdzikowski,,  72  111.  App.  402. 

And  while,  objections  shoujld  )be  made  .wheq  evidence  is,  offered,  a  .fiu|bB9- 
quent  motio.n  to  exchide,  on  the  ground  of  inadmissibility  afterwards 
discoyjcrj^  m^y  beentert^uned*  HoUand  y.  Big^^  53  Tex,  Giv«  App. 
3fi7,  liq  S.  W.  167.    .    . 

Apropod  <d  the  stane  queijtion  it  has  been  said  that  ei^idence  may.  not  be 
objected  to  aft  irrelevant  after.  ^  the. 'argionesul;  to  the  juiyr  has  been 
closed  (Farmers'  &  T.  Nat.  Bank  v.  Greene,  20  C.  C.  A.  500; ^3  U.  S. 
App,  446,r  74. Fed.  439) ;  and  tjbat;  ^.n  ol^jection  is  too  late  wh^  made 
a,|ter  counsel  has  begun,  his.  argument  (Terry  v.  Williams,  148  Ala. 
463)  41  So.  804)>.or  after  the  submissioi^  of  the  case  to  the  jury. 
(Ba,rton  v.  Grjiy,  67  Mich.  622,  24  N,  .\V-  638;  Arpns  v.  Smit,  173  Pa. 
630,  34  Atl.  234),  or  on  cross-examination  to  evidence  received  on  di- 
rect examination  (Garr  v.  Cranney,  26  Utah,  193,  70  Pac.  853), 

>  St.  Louis  &  S.  F.  R.  Co.  v.  Sutton,  169  Ala.  389,  Ann.  Gas.  1912B,  366, 
66  So.  989;  Parke  v.  Fost^,'  26^  <5a.  465"; '71  Am.Dec;  ««1  ,-^  DAiiville 
^'V.  Paeiflc  Coast' Casualty  <3e;  .25  Idaho,  396,  Ann*  Cas.  1917 A,  112, 
131^  Pac.  506;.Duer  v^  AU^,  96:Iewa«.36}  64  N.  W.  682;  Leavenworth 
Electric  R.  Co.  v,  Cusick,,6,0  Kan.,590,  72  Am,  St.  Rep.  374,,  57  Pac. 
619,  6  Am.  Neg.  Rep.  282;  Lint  v.  Sheldon,  a36  N.  Y.  1,  32  N.  E. 
696 ;  Blake  v.  Broughton,  107  N.  C.  220,  12  S.  E.  127 ;  Storms  v. 
Lemon,  7  Ind.  App.  435,  34  N.  E.  644;  Newlon  v.  Tyner,  128  Ind. 
*  466,  27  N.  E.'  168,  28  TSF.'E.  59;  Smith  v.  Chicago,  M.  ft  St.  ]?.  R.  Ob. 
26  ^,  D.  555,  128  N.  W.  815;  Baltim^»re  &  O.  R.  Co.  v.  -State,  107  Md. 
i^2,  69  Atl.  43S;  loege  v;  Bossies,  15  Graftt.  (Va.)  63,  76  Am.  De«. 
189-;  Doty  v.  Strong,  liPin.  (Wife.)  313,  40  Am.  Dec.  773. 

The  objection  niust  be  to  the  question,  and  not'  to  a  responsive  answer. 
Louisvfllfe  A^N.  R.  Co.  v.  Seale,  160  Ala.  584,  49  So.  323. 

The  proper  remedy,  if  remedy  there  be,  is  by  td'otion  to  strike  out  the  an- 
swer.    It  would  seem,  however,  that  if  the  question  is  not  objection- 
ablet 'imd;  t^ .the ' answer ' ia . not  respoosive  to  it,  the. failure  to  object 
to  the  question  will  not  preclude  an  objection  to  the  answer.    Malm  v 
Thelin,  47  Neb.  686,  66  N.  W.  650.  ' 
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A  motioa  to  strike  out  the  anBwer  is  the  proper  remedy,  where  a  questioiB 
is  answered  before  an  attorney  has  had  time  to  interpose  an  objec- 
tion, unless  the  court  in  sustaining  the  objection  directs  the  jury 
not  to  consider  the  reply  given.  Sorenson  v.  Smith,  65  Or.  78,  51 
L.R.A.(N.S.)  812,  Ann.  Cas.  1915A,  1127,  129  Pac.  767,  131  Pac. 
1022. 

17.  Rig^ht  to  call  for  ground  of  objection. 

A  party  whose  evidence  is  objected  to  may  require  the 
grounds  of  objection  to  be  specified  in  detail  sufficiently  to  en- 
able him  to  remedy  it,  if  remediable.^ 

iMilliken  v.  Barr,  7  Pa.  23;  Harris  v.  Panama  R.  Co.  5  Bosw.  312. 

Where, 'as  in  Pennsylvania,  a  general  objection  is  sufficient  unless  par- 
ticularity is  called  for  (Penn  Mut.  Aid  Soc.  v.  Corley,  39  Phila. 
Leg.  Int.  139,  11  Ins.  L.  J.  493),  the  policy  of  counsel  is  to  call  for 
the  ground.  Otherwise  often  in  those  jurisdictions  where  a  general 
objection  does  not  avail,  in  error  or  on  appeal  if  the  ground  of  the 
objection  is  such  that  it  could  have  been  obviated  had  it  been  dis- 
closed! 

The  court  may  exclude  evidence  upon  a  general  objection  which  does  not 
state  the  grounds,  if  there  be  sufficient  ground  for  the  objection  and 
the  counsel  seeking  to  introduce  the  evidence  does  not  request  that  the 
grounds  be  specified.  Wilson  v.  Steers,  18  Misc.  364,  41  N.  Y,  Supp. 
660. 

■ 

18.  Cross-examining  as  to  oompetency. 

When  objection  to  the  competency  of  evidence  arises  upon 
the  examination  of  a  witness,^  the  objector  has  a  right  to  inter- 
pose with  cross-examination  upon  the  facts  material  to  the  ques- 
tion of  competency.* 

1  As  to  the  preliminary  cross-examination  of  an  expert  witness  before  per- 
mitting him  to  testify,  see  ante,  chapter  viiL  §  1. 

S  Where  objection  is  made  to  the  admissibility  in  evidence  of  a  doeunent 
on  the  ground  that  it  is  a  privileged  communication,  the  court  may 
properly  aUow  the  witness  offering  it  to  be  cross-examined  to  show  its 
privileged  character  before  permitting  it  to  be  read.  Truiiell  ▼.  Scar- 
lett, 18  Fed.  214,  and  note. 

An  offer  of  proof  is  not  necessary  on  cross-examination.^ 

1  Budd  V.  Nortliern  P.  R.  Co.  59  Mont,  238,  195  Fac.  1109. 
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10.  Counter  proof  as  to  competenoy. 

On  an  objection  to  the  competency,  either  of  testimony  or  a 
document^  the  court  may  allow  the  objector  to  interpose  with 
other  evidence  upon  the  facta  material  to  it ;  *  or,  if  the  ques- 
tion be  identical  with  one  in.  i^s^e^  and  a  prima  facie  case  of 
competency  is  made  out  by  the  palrty  oifering  the  evidence,  the 
court  may  (after  allowing  cross-examination,  if  the  proposed 
evidence  be  testmony  or  a  document  introduced  by  testimony) 
receive  the  evidence,  subject  to  the  right  of  the  adverse  party 
to  noLOve  to  strike  it  out  and  have  the  jury  instructed  to  disre- 
gard it,  if  he  shall  in  due  course  rebut  the  apparent  compe- 
tency. 

1  Maurice  v.  Worden,  54  Md.  233,  39  Ain.  Sep.  384  (so  held,  notwithstand- 
ing  fern  express' rule  of  court  giving  plaintiff  tb«  opening) ;  Trustiell  v. 
Scarlett,  18  Fed.  214;  Com.  r.  Hoive,'  9  Gray,  110  (holding  that  when 
a  judge  hears  evidence  6n  a  quiestion  preliminary  he  should  hear  all, 
even  though  it  be  a  question  which  more  properly  should  go  to  the 
jury).  Contra,  Verzan  v.  McGregor,  23  Cal.  339,  holding  it  error  to 
receive  counterproof  on  the  competency  of  a  document  before  allowing 
it  to  be  read  to  the  jury.  .  To  the  same  effect,  though  coneeditig  the 
tendency  to  confuse  the  jury  by  not  allowing  it,  is  Crenshaw  v.  Jack- 
son, 6  Oa.  509,  50  Am.  Dee.  361. 

The  true  rule  is,  that  it  is  in  the  sound  discretion  of  the  cour^t  to  pursue 

either  course,  as  stated  in  the  text, 

t  ■        '  •       • 

20.  Arsniing^  as  to  admiMibility. 

When  a  question  of  the  admissibility  of  evidence  is  duly 
raised,  the  party  has  a  right  to  be  heard  in  .argument,  biit  a  re- 
fusal of  the  right  of  argument  is  not  error  if  the  ruling,  though 
without  argun^ent,  be  correct.*  The  court  may,  in  its  discre- 
tion, hear  the  argument-  in  the  presence  *  or  in  the  absence  of 
the  jury. 

1  Olive  T.  state,  11  Neh.  1,  7  K  W.  451. 

•  State  V.  Wood,  53  N.  H.  484;  Slaughter  v.  Heath,  127  Ga.  747,  27  L.R.A. 
(N.S.)  1,  57  S.  B.  69. 

Counsel  wl^ile  arguing  the  question  oi  the  competency  of  a  document  to  the 
court  may  read  therefrom  when  necessary  for  the  purpose  of  his 
argument.    Rogers  v.  Winch,  76  Iowa,  546,  41  N.  W.  214. 
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21.  Repeating^  the  objection. 

It  Is  not  necessary  to  repeat  a'n '^"efttS6n  to''^Mfeti\ie"89u^t 
♦o'be  introdncied  if  sucli  objectioii  can  only  call  for  k^  repetition 
of  the  court's  ruling  on  the  first "6b je^tion',*  but'  i$  there  be  a 
change  i"n  thexsircumstanoeaofthe  trial  Both^t  a'sitiation  will 
be  presented  to  the' court  upott  a  repetition' of  the  objection  dif- 
ferent from  that  existent  when  the  ;£rdt  objection  ^was'  made, 
the  objection  should  be  renewedj  for  otherwise  the  admission  of 
the  evidence  will  not  be  reviewed  in  the  appellate 'coirt.* 

When  there  is  an  objection  to  evidence  and  the  court  post- 
pones the  ruling  it  is  the  duty  of  the  cottneel  iinttirposingv  the' ob- 
jection to  call  the  matter  to  the' attention  of  the  coiirt  at  same 
subsequent  time  and  demand  a  ruling  upon  the  objection.*'  >  : 

X  Mercer  v.  Stat«,  40  Fla.  216,  74  Am.  fit,:K!^p,  335,  24  fiQ,>l54;  HertTin  ▼. 
Pal^r,  80  Miae.  340,  92  Axki.  St.  Rep.  605i,.  31  So*  7J90;«,SQhiierbaum  v. 
Schfimme*  167  Mo.  1,  80  Am.  St..  Rep.  604,  67:.  S;  W.  526j..:McKee  v. 
Budd,  222  Mo.  344,  133  Am.  St.  Rep..  529,  121. S.  W.  312;,.I)jUeber  v. 
Home  Lb  Itis  Co.  69  N.  Y.  256,  25  Am.  ^ep.  182;  Ghiurch  ..v^.  How- 
ard, 79  N.  Y.  416;  Wightman  v,  .Cftmpben,.217  N,  Y.  479,  Ann.  Cas. 
1917E,  673,  112  N.  E.  184;  Lyons. v.  Nev  York  EUev.  R.  Ci3^  26  App. 
Div.  67,  49  N.  Y.  Supp.  610;  Anglo- American  PJcg.  A. Provision  Co.  v. 
.  Baier,  20  lU.  App.  376;  Griswold  v,  Edson,  32  Mion,  436^.2^..^.  W. 
475;  Sharon  v.  Sharon,  79  CaL  633,  22  :?aQ«^J26,  13:^;.  LoodsviUe  &  N. 
R.  Co.  V.  Gower,  85  Tenn.  466,  3  S.  W.  824;  Magee  v.  North  Pacific 
Coast  ft.  Co.  78  Cal.  430,  21  Pac.  114;  Oppenheimer  v.^Barr^  H  Iowa, 
526,  32  N.  W.  499;  Cromeenes  v.  San  tedroLl  A!  &'fe.  t.  ft.*  Co.  37 
Utah,  475,  Ann.  Cas.  1912C,  307,  109  Pac.  10;  Anderson  v.  White,  18 
Wash.  658,  52  Pac.  231;  De  WaldhrJ»ghv^81oWiifh.«:aift,:g«il  4^ 
St.  Rep.  927,  72  Pac.  469;  Bailey  v.  Kansas  Qi^^j,  189,.Jlft-  ?0?<,;  P7  S. 
W.  1182;  Scott  V.  Dillon,  58  Misc.  522,  109  nI  Y.  Sup"?.  877;  parton 
V.  Kane,  17  Wis.  3S,  84  Am.  Dcq.  728/  '  '  '   "     /     '' 

But  see  Frost  v.  Goddard,  25  Me.  4i,4,  418,  hol'dihg  tiiftt 'counsei' sliould 
call  the  attention  of  the  court  to  the' evidence  "when  It' is  Attempted  to 
introduce  it  after  a  ruling  ezehidtng  ity!and'Wttgn:er'>TX'4](ona8;  77  N.  Y. 
590,  where  it  is  held  that  substantially  the  same  question,-  pisked  a 
second  time  after  objection  and  exception  should  be  objected  to,  and 
a  failure  to  renew  the  objection  waivgs -it.^      .,  /  v   ^  f:' 

In  hafmony  with  this,  although  the  objeotiqn ^e'lrepea-^d^  ji^^is -^ill^li^s- 
sary  to  specify  the  grounds  thereof  when  thes^  ^^^^.  given  at  >tbe  time 
the  former  objection  was  made.  Carlson  v.  Winterson,  147  N.  Y.  652, 
42  N.  E.  347;  Gray  v.  Brooklyn  Union  Pub.  Cb.^^S  Ajip.  Dlv.  286,  65 

isr.  Y.  Supp.  35.  . '  ■..'*'■"  '"'  ;      '    ""  ' 

An  objection  to  the  first  item  of  a  series  belonging  to  the  same  class 
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is  sufficient  to  cover  all.     Volekommer  v.  Cody,  85  App.  Div.  57,  82 
N.  Y.  Supp.  969. 

Counsel  may  agree  in  open  court  that  objections  stated  to  a  certain  class 
of  testimony  may  apply  to  all  such  testimony  and  it  them  becomes  un- 
necessary to  repeat  the  objections,  as  the  appellate  court  will  consider 
that  those  objections  were  timely  made  to  all  that  class  of  testimony. 
Stevenson  v.  Woltman,  81  Mich.  200,  45  N.  W.  825. 

2  Bailey  v.  Ogden,  75  Ga.  874. 

An  objection  to  testimony  which  is  apparently  admissible  when  the  objec- 
tion is  made,  to  be  available,  should  be  repeated  after  its  inadmissi- 
bility, has  been  disclosed  by  cross-examination,  fieusinkveld  v.  St. 
Paul  F.  &  M.  Ins.  Co.  106  Iowa,  229,  76  N.  W.  696.  And  when  sec- 
ondary evidence,  although  objected  to  and  not  introduced  at  one  stage 
of  the  trial,  is  admitted  subsequent  to  a  cross-examination. which  tends 
to  remove  the  ground  for  objection,  that  objection  should  be  repeated, 
as,  if  this-  is  not  done,  the  objection  first  made  will  be  disregarded 
upon  appeal.    Wheeler  v.  Van  Sickle,  37  Neb.  Q51,  66  N.  W.  196. 

Likewise,  when  upon  a  question  being  asked,  ''Were  any  proceedings  taken 
before  those  arbitrators?"  the  plaintiff  objected  to  the  question  as  in- 
competent, irrelevant,  and  immaterial,  the  objection;  will  not  reach 
forward  and  embrace  the  record  which  was  finally  offered,  of  the  pro- 
ceedings before  those  arbitrators,  and  if  it  is  desired  to  assign  error 
in  the  admission  of  the  record  it  must  be  objected  to.  Kern .  y.  Cum- 
mings,  10  Colo.  App.  365,  50  Pac.  1051. 

»  Bitzer  v.  Bobo,  39  Minn.  18,  38  N.  W.  609 ;  Norfolk  &  W.  R.  Co.  v.  Ander- 
son, 90  Va.  1,  17  S.  E.  57;  St.  Louis  &  S.  F.  R.  Co.  v.  Brown,  63  Ark. 
254,  35  S.  W.  225. 

22.  Waiving^  objections. 

After  evidence  has  been  admitted  over  the  objection  of  a  par- 
ty it  is  necessary  that  he  maintain  his  hostile  position  toward 
it,  for  otherwise  he  will  waive  his  objection.  If  he  make  the 
evidence  admitted  in  the  face  of  his  objection  his  own  by  intro- 
ducing the  same  evidence,  either  on  cross-examination  ^  or  as 
paj-t  of  his  own  case,*  he  will  be  deemed  to  have  waived  his  ob- 
jection to  the  admission  of  the  evidence.  Nevertheless,  these 
rules  do  not  prevent  his  cross-examining  the  w^itness  upon  the 
evidence  admitted  over  his  objection  '  or  preclude  the  intro- 
duction of  similar  evidence  on  his  own  part  to  meet  the  case 
made  by  the  evidence  given  by  his  adversary,  to  which  he  ob- 
jected.* 

iSchroeder  v.  Michel,  98  Mo.  43,  11  S.  W.  314;  Finnegan  v.  Waterhouse, 
—  R.  I.  — ,  67  Atl.  427.    See  also  note  1,  §  21,  supra. 
Abbott,  Civ.  Jur.  T.— 23. 
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The  same  rule  prevails  when  there  is  an  objection  to  the  competency  of  a 
witness  and  the  party  objecting  waives  his  objection  by  cross-exam- 
ining the  witness  in  such  a  manner  as  to  make  that  witness  his  own. 
Miller  v.  Miller,  92  Va.  610,  23  S.  E.  891. 

3  Missouri  P.  R.  Co.  v.  Bentley,  78  Kan.  221,  93  Pac.  150,  96  Pac.  800; 
Jenkins  v.  Salmen  Brick  &  Lumber  Co.  120  La.  549,  45  So.  435;  Vir- 
ginia &  T.  Coal  &  I.  Co.  V.  Fields,  94  Va.  102,  26  S.  E.  426;  New  York 
L.  Ins.  Co.  V.  Taliaferro,  95  Va.  522,  28  S.  E.  879 ;  Southern  R.  Co.  v. 
Hansbrough,  107  Va.  733,  60  S.  E.  58;  Tacoma  Light  &  Water  Co.  v. 
Huson,  13  Wash.  124,  42  Pac.  536;  Wees  v.  Page,  47  Wash.  213,  91 
Pac.  766. 

8  Scarborough  v.  Blackman,  108  Ala.  656,  18  So.  735 ;  Barker  v.  St.  Louis, 
I.  M.  &  S.  R.  Co.  126  Mo.  143,  26  L.R.A.  843,  47  Am.  St., Rep.  e46,  28 
S.  W.  866 ;  Miles  v.  Chicago,  R.  I.  &  P.  R.  Co.  76  Mo.  App.  484 ;  First 
State  Bank  v.  Kelly,  80  N.  D.  84,  Ann.  Cas.  1917D,  1044,  152  N.  W. 
125;  Oregon-Washington  R.  &  Nav.  Co.  v.  Spokane  P.  &  S.  R.  Co. 
83  Or.  528,  Ann.  Cas.  1918C,  991,  163  Pac.  600,  163  Pab.  989;  Horres 
V.  Berkeley  Chemical  Co.  57  S.  C.  189,  52  L.R.A.  36,  35  S.  E.  500; 
Cathey  v.  Missouri  K  &  T.  R.  Co.  104  Tex.  39,  33  L:R.A.  (K.S^  103 
and  note,  138  S.  W.  417. 

♦  Kansas  City,  M.  &  B.  R.  Co.  v.  Crocker,  95  Ala.  412,  11  So.  262;  Winters 
V.  Manhattan  R.  Co.  15  Misc.  8,  36  N.  Y.  Supp.  772;  Douglas  ▼.  New 
York  Elev.  R.  Co.  14  App.  Div.  471,  43  N.  Y.  Supp.  847 ;  Lyons  ▼.  New 
York  Elev.  R.  Co.  26  App.  Div.  57,  49  N.  Y.  Supp.  610. 

By  submitting  to  the  discretion  of  a  witness  the  question  whether  testi' 
mony  sought  to  be  introduced  is  a  privileged  communication  the  party 
waives  the  right  of  objecting  to  the  witness's  testimony  on  the  ground 
that  it  is  a  privileged  communication.  Scates  v.  Henderson,  44  S.  C. 
548,  22  S.  E.  724. 


.'•I  .  '/.i    Jr-  :.{  •     :i  M 


.s^ I Sr^- -^,    It <•    ft    .......  f „.;'•".  '        '  •.  i      ' :  •      .•...:'?      .    ?/      ,    , 


I'      ,    J 


'      'I       ,,,  r    ,  ,•    in."  ».">■  .f  •        ■  i;    <        /      .        ;.  •      .  ■  *         •       •.    :  .  . 

Xlr-E]PXJN0  Ol^.OE^JTERS  AND  OBJEGTION^^ 

1.  In  g^efftU  ^iiesttonAj'IidWtried. 'J     •      -"      '  "'   *  !•  "   '    '      '  • 

2.  Gondiliionttl'adftfis&idni     '       »  *  f^      ..  '.    i         ••  .  ..    i. 

Z.  Oh}&€iti6nsi  '    '  "^••^    •*«■'<•    '1     ''    5«-    "»:    '"'   -  •'      -  '       '    ^   •    :• 

'    fe^A«rth6HtieS''fn'gup'p«i*t  of  rtrfot'iTil^s.  '    ^    •  >'     '       .... 

"     "  *.  Nwipi^^judiofar-eri^f.''    :."     .-•     '    i     /•.'       -   ..  ! 

■    :  ■  ■■    .,»/!••  M    ./   I!'), ,  iCif'F    :••«.;:   .7/    /   ;fj     ...I     .f».»/    }•     ...    :! 

1.  Ip  generaf ;  qnest^o^s,  ,W,to^^^^^  i  .    ..... .i,  ....... 

.{A' s1»t(Qm^.iQf.pbj(^tiouMnQt.»^^^  its,.gfQW^d.is  not 

siifficiiiiit^to^  reqaire  iex(iii^mx>n^  nxsHe^^i  tb«'.obj.66tioui  be^of*  such  a 
nitturfe  tfiat'it'feould  dttat'be'obvi«ttedy'6r 'itappeai^  ihat'tiie'party 
makin^'tUe'oittei^'^burd  fiot'hair^  a^oiaed  tKe^|r5\iii(i  of  oBje6tion 
had  It >en  ^ppp4pal|y  sta^^^^^  ,.,  ^.^,.,,   ^„  ..^ 

Bu^^t  i€t:n9l;iei:rior;tQ,^^gtaj[A,9ucJi  a  g^npraj  pl^j^tipB  if  any 
stifficiait  g]K>undi  for.itiextfits,  'pravid^editlkftt  'IK>  req^egtbe  made 


are  aj^po  for  tti^'j^ttrt,tQ:.d^tef»iiEke.  fpT,t^^};  piji-pogq  * 'even  \y;liere 
thejimia^idBiLlaealviniih/qiieatiGEaaiati  i^Kua  £oir.  the: jury  tospass 

If  the  incidental  question  be  in  doubt  when  the  evideice  is 
offe^W;*the^Tfct'(Ige'''^dy'\fSfti*d'^  it  m^m'  em^c^  a^^^itHheii 
stands  ;*  or,  when  it  is  identical  with  one  m  issue^  rpaV  .admit 
the  evidence,  if:  it  be  such  that  the  lury ,  might  rationaily  infer 
t33ie.laGt,o^»mayjl§a^e  tp,  tbp;^^.the.qi;e^tic>n{\5[hat  m%ence  it 
should  have,- with  proper  instru«txo»s  as  lo  the  dwJbt  resp^.Citing 
fts -cOmpeieiiCT.Ti !  J  ,i>.<['iM\  «•-  -«.  ti''-  :,'.•'....  k  •  ,     •'■ 

\CQimim%  ^P.8.„Co,,,7,  ]f^^^.enp^^,?  P^t^.25.  7  L.,,ed.  335i  Carter,  y.  Beif: 
jietjb,,A.;^^^.,28?,j,A9ieri|ea^  I»8,..Cp-  7;-  Si?iitl^,  ,iq  Mo..App^.  627^  Mess- 
:ner;/v.-piibtt,rl^4  ?a,.;41,  39 .  Atjl^  4Q ; .  D^France  y. .  DeFrauce,  3,4  Pa. 
'336;..34arj;^  y^.  Jeft^.iogs,,  5?^  Sr"  C;.??!,  29  ^$.  >.  807.       . .  "  ^   '  ": , 

«JU,  eowpetcacy.  Q|;the..!w?itwcs*.,tatiwtUy..'  >Nej8pi3L.T.  Pirst.Nji^.  Bank,  16 
C»-C.  A..4^5,^i3e  ^.-S.'App.  ^4,,69.,3?ed^  798 j  CAeuients,  v,  McGinn, 
4  CaL  Unrep-.  X8»,  35  P»c- 02Q. .        ,  ^  »         :    ;  ..  : 

Or  whether  a  witness  has  an  interest  that  disquadifiea  hiift,  ./R*ynakis  v. 
liDuftsburyi  ft  HilV  $^i',Cunrij?r  -y.  Papk  f>t  Lp}i4§xiW?r  5f,Coldw.  469 ;, 
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Cook  V.  Mix,  11  Conn.  432;  Labor  v.  Staniels,  2  Cal.  240  (holdiDg  it 
error  for  the  judge  to  leave  the  question  to  the  jury). 

Or  whether  a  witness  was  competent  as  an  expert.  Chateaugay  Ore  4  Iron 
Co.  V.  Blake,  144  U.  S.  476,  36  L.  ed.  510,  12  Sup.  Ct.  Rep.  731 ;  How- 
land  V.  Oakland  Consol.  Street  R.  Co.  110  Cal.  513,  42  Pac.  983;  Ger- 
mania  I?.  Ins.  Co.  v.  Lewin,  24  Colo.  43,  51  Pac.  48$;  Lake  Erie  ic  W. 
R.  Co.  V.  Mugg,  132  Ind.  168,  31  N.  E.  564;  Marston  y.  Dingley^  88 
Me.  546,  34  Atl.  414;  Dashiell  v.  Griffith,  84  Md.  363,  35  Atl.  1094; 
Perkins  v.  Stickney,  132  Mass.  217;  Papooshek  y.  Winona  k  St.  P. 
R.  Co.  44  Minn.  195,  46  N.  W.  329;  Fullerton  v.  Fordyce,  144  Mo. 
519,  44  S.  W.  1053;  Stevens  v,  Chase,  61  N.  H.  340^  New  Jersey  Zinc 

6  I.  Co.  y.  Lehigh  Zinc  &  I.  Co.  59  N.  J.  L.  189,  35  Atl.  915;  Lynch 
y.  Grayson,  5  N.  M.  487,  25  Pac.  992;  Jones  y.  Tucker,  41  N.  H.  646; 
Woodworth  v.  Bro<A:lyn  Eley.  R.  Co.  22  App.  Div.  501,  48  N.  Y.  Supp. 
80;  Slocoyich  y.  Orient  Mut.  las.  Co.  108  N.  Y.  56,  .14  N.  E,  802; 
Pickett  y.  Wilmington  &  W.  R.  Co.  117  N.  C.  616,  30.  L.B.A.  257,  23 
S.  E.  264;  First  Nat.  Bank  y.  Wirebach,  12  W.  N.  C.  150;  Ryder  y. 
Jacobs,  182  Pa.  624,  38  Atl.  471;  Bruce  y.  Beall,  99  Tenn.  303,'  41  S. 
W.  445 ;  Gulf,  C.  &  S.  F.  R.  Co.  y.  Norfleet,  78  Tex.  321,  14  8.  W. 
703;  Wright  y.  Southern  P.  Co.  16  Utah,  421,  49  Pac.  309;  Maughlan 
V.  Burns,  64  Vt.  316,  23  Atl.  583;  Richmond  Loeomotiye  Works  v. 
Ford,  94  Va.  627,  27  S.  E.  509.  And  Robinson  y.  Ferry,  y.  Conn.  460, 
held  it  error  for  the  judge  to  leave  the  question  to  the  jury.  Or  aa 
a  nonexpert.  Carpenter  v.  Bailey,  94  Cal.  406,  29  Pac.  1101;  Re 
Wax,  106  Cal.  343,  39  Pac.  624;  Wheelock  v.  Godfrey,  100  Cal.  578, 
35  Pac.  317 ;  Grand  Lodge  L  O.  M.  A.  y.  Wieting,  168  111.  408;  «1  Am. 
St.  Rep.  123,  48  N.  £.  59;  Denning  v.  Butcher,  91  Iowa,  425,  69  N.  W. 
69. 

■ 

Or  whether  one  whose  admission  or  declaration  waq  sought  to  be-  prored 
was  a  partner  of  him  against  whom  it  was  offered.    Harris  Ym  Wilson. 

7  Wend.  57. 

Or  whether  there  was  sufficient  proof  of  agency  to  admit  tke  supposed 
agent's  acts  and  declarations  against  the  principal.  Clfquot's  Cham- 
pagne, 3  Wall.  114,  18  L.  ed.  116.  /  • 

Or  whether  there  was  a  writing  such  as  to  preclude  oral  eridence.  Bmtlili 
y.  Huntly,  27  N.  C.    (5  Ired.  L.)   645. 

Or  whether  a  photograph,  map,  or  plat  offered  for  the  use  of  witnesses  in 
explaining  their  testimony  is  proved  to  be  a  true  represefbtation  of 
the  subject.  Goldsboro  v.  Central  R.  Co.  60  N.  J.  L.  49,  37  Atl.  433; 
Blair  v.  Pelham,  118  Mass.  420;  Ortiz  v.  State,  30  Pla.  266,  11  So. 
611;  Florida  Southern  R.  Co.  v.  Parsons,  33  Fla.  631,  16  So.  33$  (hold 
ing  it  reversible  error  to  submit  the  question  to  the  jury).  See  also 
note  to  Dedrichs  v.  Lake  City  R.  Co.  35  L.R.A.  802,  806;  also  note  in 
51  L.R.A.(N.S.)  843. 

Or  whether  a  communication  is  or  is  not '  confidential.  Hughes  t.  Boone, 
102  N.  C.  137,  9  S.  E.  286 ;  Childs  v.  Merrill,  66  Vt.  302,  29  AU.  632. 
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Or  whether  there  is  eufficient  eyidence  of  the  loss  or  destruction  of  an 
instrument  to  admit  secondary  proof  of  its  contents.  Bain  v.  Walsh, 
85  Me.  108,  26»Atl.  1001  j  Smith  v.  Brown,  151  Mass.  338,  24  N.  E. 
31;  Rupert  v.  Penner,  36  Neb.  587,  17  L.R.A.  824,  53  N.  W.  598; 
Scoggins  V.  Turner,  98  N.  C.  135,  3  S.  E.  719;  Springs  v.  Schenck,  106 
N.  C.  153,  11  S.  E.  646;  Gorgas  v.  Hertz,  150  Pa.  538,  24  Atl  756; 
Norris  v.  Clinkscales,  47  S.  C.  488,  25  S.  E.  797. 

Or  whether  there  is  sufficient  proof  of  the  correctness  of  an  alleged  copy  of 
a  will,  and  of  the  probate  and  loss  of  the  original,  to  admit  the  copy. 
(Counts  V.  Wilson,  45  S.  C.  571,  23  S.  E.  942. 

Or  whether  there  is  sufficient  proof  of  the  correctness^  etc.,  of  books  of  ac- 
count to  admit  them  in  evidence.  Webster  v.  San  Pedro  Lumber  Co. 
101  Cal.  326,  35  Pac.  871 ;  Riley  v.  Boehm,  167  Mass.  183,  45  N.  £.  84. 

Or  the  authenticity  of  a  document  offered  in  evidence  as  an  official  record. 
State  ex  rjel.  Stuart  v.  Maloney,  113  Mo.  367,  20  S.  "W.  1064. 

Or  the  sufficiency  of  the  probate  of  a  mortgage  before  it  is  admitted  in 
evidence.    MeMillan  v.  Baxley,  112  N.  0.  578,  16  S.  E.  845. 

Or  whether  or  not  a  delinquent  tax  sale  notice  was  in  accordance  with  the 
law.  But  erroneously  submitting  the  question  to  the  jury  will  not 
demand  reversal  if  they  decide  the  question  rightly.  Comfort  v.  Bal- 
Ungal,  134  Mo.  281,  35  S.  W.  609. 

Or  whether  a  witaesa  outside  the  state  is  ^Unaocessible"  so  as  to  admit  his 
testimony  taken  at  a  former  trial.  Atlanta  ft  C.  Air-Line  R.  Co. 
V.  Gravitt,  93  Ga.  369,  26  L.R.A.  553,  20  S.  £.  550. 

Or  whether  or  not  a  claim  against  the  United  States  has  been  presented 
and  disallowed  by  the  proper  accounting  officer  so  as  to  be  admissible 
upon  the  trial.  United  States  v.  Patrick,  20  C.  C.  A.  11,  36  U.  S. 
App.  645,  73  Fed.  800. 

The  rule  that  in  every  case,  before  the  evidence  is  left  to  the  jury,  there  is 
a  preliminary  question  for  the  judge,  not  whether  there  is  literally  no 
evidence,  but  whether  there  is  any  upon  which  a  jury  can  properly 
proceed  to  find  a  verdict  for  the  party  producing  it,  upon  whom  the 
onus  of  proof  is  imposed,,  applies  to  the  question  of  preliminary  proof 
to  lay  a  foundation  for  further  evidence  or  to  connect  declarations 
with  the  party  sought  to  be  charged.  Pleasants  v.  Fant,  22  Wall.  116, 
22  L.  ed.  780. 

A  constitutional  provision  making  the  jurors  the  judges  of  the  law  as  well 
as  the  facts  in  '*all  prosecutions  for  libel,"  cannot  deprive  the  trial 
judge  of  power  to  decide  upon  the  admissibility  of  preferred  evidence 
Thibault  ▼.  Sessions,  101  Mich.  279,  59  N.  W.  624. 

And  a  statute  making  it  the  duty  of  the  judge,  as  a  preliminary  question, 
to  pass  on  the  genuineness  of  writings  to  be  used  as  a  standard  of 
comparison,  is  no  invasion  of  the  province  of  the  jury ;  but  is  merely  a 
legislative  adaptation  to  the  subject-matter  of  the  settled  common-law 
rule  that,  general^ly,  it  is  the  province  of  the  court  to  say  what  is  evi- 


'     dene6,  aind  the  prcJVilice'i!  the  Jiitf  t6  decide  Mi  Its "Mlicacy.  '  WWera 
V.  McKen2Se,  90  Tenn.  167,  16  S.'W.'SBO.     '   '  •""   '      '    -'    •'    = 

»  Scherpf  v.  Szadeczky,  1  Abb.Fr.  366;  4"E.  dV  Sinith'j  llO;  Prall  v.  Hinch- 
man,  6  Duer,  351;  tleynolds  V.  Lounsbury,'  6  Hill,  634;  Scovell  v. 
Kingsle^,  7  Conn.  284.    "  .         '  \!        *  , 

*  Scherpf  v.  Szadeczky,  J  Abb^  jpr.  366^  4  ^.  p.  Smith,  llQj  pTaylo^  Vv Tay- 
lor, 2  Watts,  357. 

And  in  some  states  it  is  the  e^^clusive  province  of  the  Judse  to  so  decide. 
Gorton  v.  Hadsell,  9  Cush.  6QJ8;.. Harris  y.  paugherty.  .74  Te3^.,l^  11  S. 
W.  921;  Cairns  v.  Mooney,'  62  Vt.  172,  19  Ati.  225.  The  reason  being, 
according  to  Cairns  v.' Mooney,  that  tliie  admission  of  illegal ' evidence 
has  an  effect  on  the  jury  which  is  not  cured  "by  a  direction  from  the 
court  to  disregard  it. 

pfii't  some  of  the,  courts  lioii  tliat  in  doubtful  cases  it  iis  not  improper  to 

refer  the  existence  of  tlie  facts  upon  whicli  tie  competency  depends  to 

-the  jury,  and  in  sotne  iii^tanc^b  it  ^  ihtiitialied'thitt  it  ifiiboiilcl' be' donli. 

Hartford  Fi  Ins.  Co.  v.  Reyfiol'dis,'  36  Mich.  S02f;  Jtbhhsoir  T.'  Kettdall, 

•1*  20  N.  H.  304;  Hart  v.Heihkev,  d'Sta^rte,  407.$  Ha^neaT.  Hunsioker/  80 

!  Pa.  58,  '•....•••  "■   •   '. 

(^^ee  Swearingen  v.' Leach,  7  B.  Mon.  285  (ftgenC7;  a  well-feilsdit^  case). 
''A  contrary  practice  would  in  ihflny  instances, '  as  Ml  this,  tak^  the 
whdle  case 'from  the  jury*  andr>  subject*  it  to  the  decision  of  the  Judge 
•  upon  the  weigfart  of  'the'i^idence,)thit8>i destroying  (th^  Established  dis- 
tinction betweetl'  theirn:ei(pe^tive  ^fundtiOlis."".  Hnd.  <  'llO'leandude'  the 
reyidenoey  where  tlie.tprelimiiia^^ifactwai'.B^ch  .that  Asiji^^  DM^gbt.rar 
tiooaUy .infer  it,  was  held  error..  .IWd> ......  .    .;,   ..    »,  .  ,'....•.,  ■ .  .. 

To  thb  sam^  effect,  Funk  t.  Kincafd,  5  Md.'.404.       •  i      :.<.  ^  •       * 

As  whether  a  memorandum  made  after  signing  a"cbntra(*t'  was  |iart  Of  it. 
Verisaii  T;  MeG^vegdr, -23  CttL'SSdid  «<      tJ    -  .  .     •   .      :. 

Or  whether  a  documeiit  w^s  usfed'  fi^audulently.  •  WiiiBlo#  VJ  BAfley,  K^'Me. 

Or  whether  a  communication  was  iiot'  made  \fj  way 'of  compromise,' 'and 
therejfore  inadmissible.  Bartlett  v.  Hoyt,  3^  "K".  tt.  151*;  Hall'  V.  Brown, 
58  K  H.  93.  But  Davis  v.  Charles  Hiver  Branch  R.  Co.  II  Cush. 
506,  holds  it  error  to  leave  this  question  to  the  jury. 

Where  ^the  evidence  oq  ,  w^ich  the  admissibility  oi  the  facta  depended  had 
£|,lr6adly  gone,  t^  the  Jury,  ,held,  error  'to  refuse  to  submit  the  other  to 
tj^em  also,.    Day  v.  ^bayp,  .4  Wha.^t.  339,  34  Am.  Pec.  5|09, 

In  Emerson  v.  Providence  Hat-M^fg.  Col  12  Mass.>237, TiA^n^  DecJ.«6,  itlwas 

..   held  that,  th? : question  oi,•^ge^t|9  AU^Qr;tj5:4;qiSJ^y  ^f,  arm^g  on  «• 

.,    writings  wfl,s  fou  tlje  Qou^t;  .if„PK%U  fpr  yift,iHyyi..hut,jtJii^,,wm  J|pev\ause 

the  action,  was  on  the  qotttjf^gt,  ^nd^^;tl^  j^j^paqujUonnpl  .it^Wft^  ^  .very 

-,   .qjaeatioa. in  issue ,...,:    >.      -     .♦  ..•  «     •     • 

Thd  case  of'Pdrter  v.  Wilsoin,  13  Pal  041  j  well  explains  the 'distiildtioii' be- 
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tween  such  a  case  and  the  cases  where  the  fact  of  authority  is  only 
preliminary  to  eridence  on  a  collateral  issue. 


2.  Conditional  admission. 

It  is  .irregular  to  allow  evidence  objected  to,  to  go  to  the  jury, 
reserving  the  question  of  its  competency  for  further  considera- 
tion,* except  when  consented  to  by  both  parties,*  or  when  al- 
loAved  in  the  discretion  of  the  court  upon  the  assurance  of  coun- 
sel that  he  will  give  evidence  to  connect.' 

1  McCurry  v.  Hooper,  12  Ala.  823,  46  Am.  Dec.  280;  Martin  v.  Lloyd,  94 
Cal.  195,  29  Pslc.  491 ;  National  Bank  v.  Anderson,  32  S.  C.  538,  11  S. 
E.  379.  But  Everett  v.  Newton,  118  N.  C.  919,  23  S.  E.  961,  holds  the 
relevancy  and  legal  effect  of  the  testimony  may  be  reserved  for  deci- 
sion at  a  later  stage  of  the  trial. 

The  reason  is  that  the  practice  might  in  some  cases  seriously  embarrass  a 
party  who,  not  knowing  what  the  final  ruling  would  be,  could  not 
determine  what  further  evidence  he  should  introduce.  Martin  v.  Lloyd, 
94  Cal.  195,  29  Pac.  491. 

Ordinally  such  rulings  furnish  ground  for  reversal,  unless  the  questions 
reserved  are  immaterial  or  of  such  character  that,  if  decided  against 
the  party  raising  them,  the  decision  would  constitute  no  sufllcient 
ground  of  error.  Wright  v.  Reusens,  133  N.  Y.  298,  31  N.  E.  215; 
citing  Sharpe  v.  Freeman,  45  N.  Y.  804;  Lathrop  v.  Bramhall,  64 
N.  Y.  365. 

But  failure  to  subsequently  rule  on  a  question  reserved  without  objection 
constitutes  no  error  where  there  was  no  subsequent  ruling  asked  as 
required  in  the  decision  of  the  court  admitting  the  evidence.  Bitzer 
V.  Bobo,  39  Minn.  18,  38  N.  W.  609.  Especially  where  the  party  who 
introduced  the  evidence  is  the  party  complaining.  Meserve  v.  Pomona 
Land  &  Water  Co.  5  Cal.  Unrep.  769,  34  Pac.  508,  509. 

In  New  Jersey,  ruling  on  the  competency  of  testimony  when  offered  and 
before  actually  delivered,  or  declining  to  rule  until  it  is  actually  given, 
is  discretionary  with  the  trial  judge.  Path  v.  Thompson,  58  N.  J.  L. 
180,  33  Atl.  391. 

« Hopkins  v.  Clark,  90  Hun,  4,  35  N.  Y.  Supp.  360;  Puller  v.  Metropolitan 
L.  Ins.  Co.  68  Conn.  55,  35  Atl.  766. 

But  express  consent  need  not  be  shown,  for  if  it  is  proposed  that  the  evi- 
dence be  taken  conditionally,  subject  to  future  decision  as  to  its  ad- 
missibility on  proper  motion,  and  no  objection  is  made,  consent  will 
be  implied.     McKnight  v.  Dunlap,  5  N.  Y.  637. 

S  Shepard  v.  Goben,  142  Ind.  318,  39  N.  E.  506.  And  see  generally  on  this 
point,  chapter  x.  §  8.    And  see  26  R.  C.  L.  p.  1038,  §  43. 
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3.  Objections. 

a.  Authorities  in  support  of  strict  rules. — Whether  a  trial  be 
long  or  short,  or  the  exceptions  few  or  many,  every  party  has 
the  right  to  demand  that  he  shall  not  be  prejudiced  by  improper 
evidence.^  The  admission  of  illegal  evidence  which  bears  in 
the  least  degree  on  the  result  is  fatal.*  The  graver  the  charge, 
the  more  strictly  the  rules  of  evidence  should  be  applied.'  It 
is  always  better  and  safer  for  the  court  to  err  in  the  direction 
of  overstrictness  in  requiring  from  counsel  adherence  to  rules.* 

But  this  does  not  mean  that  material  evidence  should  be  ex- 
cluded; for  whatever  may  be  the  rule  as  to  the  admission  of 
improper  evidence,  the  exclusion  of  proper  evidence  which  is 
evidently  material  and  important,  and  would  probably  change 
the  result,  is  equally  fataL* 

1  New  York  Guaranty  &  Indemnity  Co.  v.  Gleason,  7  Abb.  N.  C.  334,  78  N. 
Y.  503 ;  Worrall  v.  Parmelee,  1  N.  Y.  619,  521. 

Jury  trials  should  be  strictly  confined  to  the  issues  made,  and  to  the  legiti> 
mate  facts  bearing  upon  them,  and  the  practice  of  dragging  in  extrane- 
ous matters  to  influence  the  jury  cannot  be  too  strongly  condemned. 
Upon  a  closely  contested  question  of  fact,  slight  influences  may  turn  the 
scale,  and  every  rule  of  propriety  and  justice  demand  that  nothing  out- 
side of  the  legitimate  facts  should  be  introduced  to  affect  the  minds  of 
those  who  are  to  decide  the  question.   O'Hagan  v.  Dillon,  76  N.  Y.  170. 

«Mexia  v.  Oliver,  148  U.  S.  664,  37  L.  ed.  602,  13  Sup.  Ct.  Rep.  754;  Cain 
Lumber  Co.  v.  Standard  Dry  Kiln  Co.  108  Ala.  346,  18  So.  882;  For- 
dyce  V.  McCants,  51  Ark.  609,  4  L.R.A.  296,  11  S.  W.  694;  Gibbs  v. 
Gibbs,  6  Colo.  App.  368,  40  Pac.  781;  Rowland  v.  Philadelphia,  W.  & 
B.  R.  Co.  63  Conn.  415,  2^  Atl.  102;  Simmons  v.  Spratt,  26  Fla.  449, 
9  L.R. A.  343,  8  So.  123 ;  Harris  v.  Amoskeag  Lumber  Co.  97  Ga.  465, 
25  S.  E.  519;  Holt  v.  Spokane  &  P.  R.  Co.  3  Idaho,  703,  35  Pac.  39; 
Gurney  v.  Brown,  27  111.  App.  640;  Waymire  v.  Waymire,  141  Ind. 
164,  40  N.  E.  523;  Strobel  v.  Moser,  70  Iowa,  126,  29  N.  W.  821; 
Missouri  P.  R.  Co.  v.  Johnson,  55  Kan.  344,  40  Pac.  641;  Ludlow  v. 
Steffen,  19  Ky.  L.  Rep.  1671,  44  S.  W.  119;  Reeve  v.  Dennett,  141 
Mass.  207,  6  N.  E.  378;  Dillon  v.  Howe,  98  Mich.  168,  57  N.  W.  102; 
Cremer  v.  Miller,  56  Minn.  52,  57  N.  W.  318;  Desmond  v.  Levy  (Miss.) 
12  So.  481;  Kearney  Bank  v.  Froman,  129  Mo.  427,  31  S.  W.  769; 
Thompson  v.  Wertz,  41  Neb.  31,  59  N.  W.  618;  Root  v.  Borst,  142  N 
Y.  62,  36  X.  E.  814;  Baird  v.  Gillett,  47  N.  Y.  186,  188;  McMillen  v. 
AitehifKjn,  3  N.  D.  383,  54  N.  W.  1030;  Gallon  v.  Lauer,  55  Ohio  St. 
392,  45  N.  E.  1044;  Boise  v.  Atchison,  T.  tfe  S.  F.  R.  Co.  6  Okla.  243, 
51  Pac.  662;  Tourgee  v.  RoFe,  19  R.  I.  432,  37  Atl.  9;  Missouri,  K.  & 
r.  R.  Co.  v.  Hannig,  91  Tex.  347,  43  S.  W.  508;  Richardson  v.  Carbon 
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Hill  Coal  Co.  10  Wash.  648,  39  Pac.  95;  Webb  v.  Big  K«,nawha  &  0.  R. 
Packet  Co.  43  W.  Va.  800,  29  S.  E.  519;  Bartlett  v.  Beardmore,  74 
Wis.  485,  43  N.  W.  492. 

And  so  even  in  cases  of  doubt  whether  the  improper  evidence  really  af- 
fected the  result.  Schwander  v.  Birge,  46  Hun,  66;  Totten  v.  Read, 
32  N.  Y.  S.  R.  46,  10  N.  Y.  Supp.  318. 

And  the  fact  that  illegal  evidence  was  admitted  on  a  former  trial  without 
objection  will  not  render  it  competent  on  the  second  trial,  upon  objec- 
tion being  made  thereto.'   Hunter  v.  Lanius,  82  Tex.  677,  18  S.  W,  201. 

8  Blackburn  v.  Beall,  21  Md.  208. 

*  Green  v.  Green,  26  Micli.  437. 

^McKinnon  r.  Lessley,  89  Ala.  625,  8  So.  9;  Kleyenstuber  v.  Robi&son, 
—  Ariz.  —,  52  Pac.  1117;  Re  Carpenter,  79  Cal.  382,  21  Pac.  835; 
Cravens  v.  Bennett,  17  Colo.  419,  30  Pac.  61 ;  SchuBjann  v.  Torbett,  86 
Ga.  25,  12  S.  E.  186;  First  Nat.  Bank  v.  Ryan,  38  111.  App.  268;  Terre 
Haute  &  I.  R.  Co.  v.  Jarvis,  9  Ind.  App.  438,  36  N.  E.  774;  McNamara 
V.  New  Melleray,  88  Iowa,  502,  55  N.  W.  322;  Calvert  County  Comrs. 
V.  Gantt,  78  Md.  286,  28  Atl.  101,  29  Atl.  610;  Miller  v.  Hanky,  94 
Mich.  253,  53  N.  W.  962;  Atwood  v.  Marshall,  52  Neb.  173,  71  N.  W. 
1064;  Mutual  L.  Ins.  Co.  v.  Suiter,  131  N.  Y.  557,  29  N.  E.  822; 
Trinity  County  Lumber  Co.  v.  Denham,  88  Tex.  203,  30  S.  W.  856; 
Mutual  L.  Ins.  Co.  v.  Oliver,  96  Va.  445,  28  S.  E.  594;  Essency  v. 
Essency,  10  Wash.  375,  38  Pac.  1130;  Krell  Piano  Co.  v.  Kent,  ^9  W. 
Va.  294,  19  S.  E.  409. 

6.  Nonprejudicial  error.— -On  the  other  hand,  neither  the 
admission  of  illegal  evidence,  nor  the  exclusion  of  proper  evi- 
dence, is  fatal  error,  if  the  exclusion  of  the  evidence  admitted,^ 
or  the  admission  of  that  excluded,*  could  not  in  any  way  affect 
the  result  favorably  to  the  party  complaining;  or  if  the  evi- 
dence admitted,*  or  excluded,*  pertains  to  a  fact  otherwise  con- 
clusively established;  or  to  a  fact  not  disputed.* 

Nor  can  the  trial  court  be  convicted  of  error  in  admitting  im- 
proper evidence,  where  the  evidence  was  subsequently  with- 
drawn from  the  jury,®  or  there  was  subsequently  introduced 
evidence  curing  the  error;''  or  in  excluding  proper  evidence 
where  the  evidence  was  in  fact  improper,'  or  was  subsequently 
admitted.® 

And  a  party  who  puts  in  illegal  evidence  not  objected  to  can- 
not complain  that  this  adversary  is  permitted  to  introduce  other 
such,  or  practically  the  same,  evidence ;  ^^  or  that  he  is  himself 
precluded  from  following  it  with  other  such  evidence.^^ 

I  Hill  v.  Birmingham  Union  R.  Co.  100  Ala.  447,  14  So.  201;   Powers  v. 
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Armstrong,  62  Ark.  267,  35  S.  W.  228 ;  Davies  v.  Oceanic  S.  S.  Co.  89 
Cal.  280,  26  Pac.  827  j  Fitzgerald  v.  Burke,  14  Colo.  559,  23  Pac.  993; 
Key  V.  Abbott,  99  Ga.  270,  25  S.  E.  631;  Schultz  v.  Babcock,  166  111. 
398,  46  N.  E.  892;  Holland  v.  Spell,  144  Ind.  561,  42  N.  E.  1014;  Em- 
pire Mill  Co.  V.  Lovell,  77  Iowa,  100,  41  N.  W.  583;  Atchison,  T.  &  S. 
F.  R.  Co.  V.  Shaw,  56  Kan.  519,  43  Pac.  1129;  Wood  v.  Finson,  91 
Me.  280,  39  Atl.  1007;  Norwich  &  W.  R.  Co.  v.  Worcester,  147  Mass. 
518,  18  N.  E.  409;  McKennon  v.  Gates,  102  Mich.  618,  61  N.  W.  74; 
Rothschild  v.  Burritt,  47  Minn. '28,  49  N.  W.  393;  Blackwell  T.  Gra- 
ham, 74  Miss.  695,  21  So.  242;  Chicago,  R.  I.  &  P.  R.  Co.  v.  George, 
145  Mo.  38,  47  S.  W.  11;  Terry  v.  Beatrice  Starch  Co.  43  Neb.  866,  62 
N.  W.  255;  New  Mexican  R.  Co.  v.  Hendricks,  6  N.  M.  611,  30  Pac. 
001;  Houser  t.  Beam,  111  N.  C.  501,  16  S.  E.  335;  Gram  v.  Northern 
P.  R.  Co.  1  N.  D.  262,  46  N.  W.  972;  Portland  v.  King  (Or,)  26  Pac. 
376;  Hoar  v.^Leaman  (Pa.)  16  AtL  716;  Graham  y.  McReynolds,  90 
Tenii.  673,  18  S.  W.  272;  Boone  v.  Miller,  73  Tex.  557,  11  S.  W.  551; 
Morotock  Ins.  Co.  v.  Fostoria  Novelty  Co.  94  Va.  361,  26  S,  E.  850; 
Peck  V.  Stanfield,  12  Wash.  101,  40  Pac.  635;  Flowers  v.  Fletcher,  40 
W.  Va.  103,  20  S.  E.  870;  Wesling  v.  KroU,  78  Wis.  636,  47  N.  W. 
943.  The  harmless  error  doctrine  receives  &  full  treatment  in  2 
R.  0.  L.  p.  247>  §  206  and  vol.  1  R.  C.  L.  Supplement. 

•  Cowen  V.  Eartherly  Hardware  Co.  96  Ala.  324,  11  So.  196;  Yaeger  v. 
Southern  California  R.  Co.  6  Cal.  Unrep.  870,  61  Pac.  190;  Haley  v. 
Elliott,  20  Colo.  379,  38  Pac.  771;  Gulliver  v.  Fowler,  64  Conn.  556, 
30  Atl.  852;  Johnston  v.  State,  29  Fla.  558,  10  So.  686;  Littlefield  v. 
Drawdy,  84  Ga.  644,  11  S.  E.  504;  Gardner  v.  Meeker,  169  111.  40,  48 
N.  E.  307 ;  Conner  v.  Citizens'  Street  R.  Co.  146  Ind.  430,  46  N.  E.  662 ; 
Gammon  v.  Ganiield,  42  Minn.  368,  44  N.  W,  125;  Teats  v.  Flanders, 
118  Mo.  660,  24  S.  W.  126;  Louisville,  N.  O.  &  T.  R.  Co.  v.  Crayton, 
69  Miss.  152,  12  So.  271;  Blodgett  v.  McMurtry,  54  Neb.  69,  74  N.  W. 
392;  Fourth  Nat.  Bank  v.  Spinney,  47  Hun,  293;  Worth  v.  Simmons, 
121  N.  C.  357,  28  S.  E.  528;  Gerfring  v.  Carroll,  161  Pa.  79,  24  Atl. 
1045;  Blohme  v.  Lynch,  26  S.  C.  300,  2  S.  E.  136;  Seyring  v.  fisch- 
weiler,  85  Wis.  117,  65  N.  W.  164;  Link  v.  Union  P.  R.  Co.  3  Wyo. 
680,  29  Pac.  741. 

3Milliken  v.  Maund,  110  Ala.  332,  20  So.  310;  Campbell  y.  Carnahan 
(Ark.)  13  S.  W.  1098;  Giraudi  v.  Electric  Improv.  Co.  107  Cal.  120,  28 
L.R.A.  596,  40  Pac.  108;  Curr  v.  Hundley,  3  Colo.  App.  54,  31  Pac. 
939;  Jacksonville,  T.  &  K.  W.  R.  Co.  v.  Peninsular  Land,  Transp.  & 
Mfg.  Co.  27  Fla.  1,  167,  17  L.R.A.  33,  65,  9  So.  661;  Powell  v.  Brun- 
ner,  86  Ga.  531,  12  S.  E.  744;  Kankakee  &  S.  R.  Co.  v.  Horan,  131  111. 
288,  23  N.  E.  621;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Jones,  1  Ind.  Terr.  354, 
37  S.  W.  208;  Elwood  v.  McDill,  105  Iowa,  437,  75  N.  W.  840;  Faulk- 
ner  v.  Davis,  18  Ky.  L.  Rep.  1004,  38  S.  W.  1049;  Kraatz  v.  Brush 
Electric  Light  Co.  82  Mich.  457,  46  N.  W.  787;  Beard  v.  First  Nat, 
Bank,  41  Minn.  153,  43  N.  W.  7,  8;  St.  Bouis  Nat.  Bank  v.  Flanagan^ 
129  Mo.  178,  31  S.  W.  773;  Morrill  v.  Hershfield,  19  Mont.  245,  47 
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Pac.  91>7;  New  York;  X.'&-M.Bi.CM.  v.  Gallnben  79.Tex..'W6,  15  S.  W. 
694;'Etet«r  TV  Seattle,  X8:  Wlisk  304,.5JiPac./381;: Sawyer  t.  Qhoate, 
02?  Wk.  6335,.«6  Ni  W.  68^.  ■     :    .  ■     /       .: 

OtTierwise,  Aow^ver,- if 'thedtheif'-evldeiice' td-Wu^jpart  the  fact  be  imerely 
drcdinktentrah  Ohfo  &  M:  R.  (>y.  v.  Imy,  134  Ind:  343,  62  N.  E.  815, 
34  N.  E.  20.  And  the  fact  in  question  is. one  of  the  vitil  iWsu^sin  the 
ease.    Schneidei>  v*  Second » Ave.  R.  Cou.lJSN.  Y.  583,  30  N.  E.  752. 

tForst'v;  Leotid;rd,'116/illar82, '22' So. '481;  Mortis  V.  Mulverh  Lumber  Co. 
4S  Ark,  125, '^3  S."^.<<t9;C<Jn'lby-v.^  Dickinson,  92  Cal.  600,  28  Pac. 
809;  St  Kevin  Min.  Co.  t.  I&aacs,  18'  Colo.  400;  32^  Pac.  »22-  Rome 
R.  Oo.  v»  .Thompsok^  101  6«<.i  26,  2»  8.  E.  .429rCtoneiV.  Groney  170.  111. 
494,  49.  N;  E.r  217^  affirming  70  lU.'  App.  294; :  Oberholttzer  ▼«  Hazen, 
.  98,Iowab  |5p2y  ,^1  N.  ,W.'  ^5.J  ,^yijt.h  Scityate  y.  Scijtuate,  165  Mass. 
438,  29  N,  ».  63ft;  Miljeii  v,  .furp^j^k,  JOa  Uioik.  AST,  67  1^.,  W.  898; 
Mulheifip  y.  Simpaw,.  l?4,J4p„,eilO,'?8  S,.;W.  86  J  Ajtwood  v..  Marshall, 
S^.Neb.' Wi*,  71.^.  W.  10^45  euaf<>yle  y*  Pierce„4  App,.Piv.  ^12,  38 
Jf.  y.  Suppr.687;  Hourton,  E,.*  W.  T..R.'Co.  v.  Ca^apbeU,  91  Tex. 
551, 43  L.RJL.  ,2?5i  45  8.  W.  2,        ;,    ,    .  . 

KAdmissidn  haxanl^s.^heK  fadfc  undiiputed.  •  W«st  Coast ! LttMt^ber  Co.  v. 
Newkiffk^BO  CaL275,  22:Fac.  asa;<EaUeh  v.  Mason  City  A.  Ft.  D.  R. 
06.  75  lowa^  44a,  39  N,:Wi.i700ij -Missouri,' 1CV&  T;  Ri'  Co.  v:  Lycan, 
57  Kan.;8S6y.47  Pmi  520;  I  Hinckley- t.  Som^rset^  145  Mass.  826,  14 
N. -E.  ;166}-  HMulsffikin  t.  iBairitaett;  32  .A{>p.  (D'vr.  i435,i  53  N.  •  Y;  Supp. 
149;i  Tucker  v/zWilkiiis,  '1«5.-N(^a' 27i2i.ll  S-  £.1575;  Girardeau  v. 
Southern  Exp.  Co.  48  8w  C.  421,  '26.8.  E.  7iarWdis  v..  Denver*  k  R.  G. 
W,  iL,Co,  7.UlWv482„S;TPaf.,Wa..     .  ../ 

Biohisiob  kasnileQs  -  wtbn  i  f^^t  • :  nndiapuied.  .  •  Piittsbuf gh  &  W.  R.  Co.  y . 
ThoiupsoD!,  i54  U.  S.(App.  222,  ^82  F8d.«72a;'27  G.  Cw  A.  333;  Collier 
▼.  Go^^j  103  Ala.a61,/15/fio.  578;  Wds^rn  U.  Tel^.^Co.  ▼.  Woodard, 
,?4,  Ark.  31%^,  X3  Ann.  Qp.s.,^5^i  1Q5lS.  W.  579,3  Qlark  r.  Olaen,  3  Cal. 
Unrep.  890,  33  Pac.  274;  Willard  t.  A^ellor,  19,  Qolo,,  634,  36  Pac. 
1^48;.  Boselji  v.  Doran,  62  Conn.  311,  26  Atl.  2(42;,  Champaign  v.  Ma- 
guire,.56jjil.  Ayp.  ,^18^*  Brofolpy  ^v.  Goodwp,  95.pi.  118;^  Garrigue  v. 
Kellar,  li54  Ind.  676,  69  L.R,A.  870, 108  Am.  St.  Rep.  324,  74  N.  E.  523; 
\^ichita  &  G,  R"*  Co.'  y,  (Sibfes','  '47  Kaii.  274,  27  Pac.  001 ;  Peoples'  v. 
Evenmg  News- Assb.  il'Mich:'!!;' O'^Dell' v.  Goff,  140 'Micli.  152,  10 
'a..R.A.t'NiS;i  9W,  'n'9'  Aiii:  «t.' Rep.'  662,'  112  N.'  W;  'TS6i  Light'  V. 
^bfettolt  A  M.  R'.  Co. '165  Mich;  433;  3^  ]!i.R.A.(N.fe.)  2^2,  130  N.  W. 
1124;  Loudy  v.  Clarke,  45  Minn.  477,  48  N.  W.  25;  Shotwell  r.  Gordon, 
nv  MO./48&;  26  >S.  W/3^(t  GoMeil  v. t  Northern  P<  RJ  Co.  39  Mont. 
436;  34  L.R.iAL:(N.S;).{116«f,  18  Anni'0&e:> 866, 7164  Pac:  549;-Western 
'  Ttavelers'».XcciviA8»0.*v.  Mlin60D,'73l  Ntt)./858i  i:  L.RiA.-(N.S.')  1068, 
103  N.-Wl  688  J  Alleii  V.  GMba^oi'Bi  &iQ.  R.  Oo.  82  ■  N^b.  *  T26,  23 
LJtJl.(N.S.)    278,   118  N.  W.   655;  Mwrpliy  «.  .Southern'  P.  Co.  31 

.  .  IJIey..  IWi  »M.  4inn,'.(f»B..ie0g»j  A01,.Paa.  322;  .Knowtea  v.  Dow,  22  N.  ,H. 
.:  ;987,  ^5 r4m.o ];i|^.  ^3^i{jQ9U9i»>  y^  Gallagher,  15  Misa  146,  36  N.  Y. 
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Supp.  468;  Blackburn  v.  St.  Paul  F.  &  M.  Ins.  Co.  117  N.  C.  531,  23 
S.  E.  456;  State  v.  Hilton,  87  S.  C.  434,  Ann.  Caa.  1912B,  1057,  69 
S.  E.  1077;  Pennsylvania  R.  Co.  v.  Naive,  112  Tenn.  239,  64  L.R.A. 
443,  79  S.  W.  124;  McBride.  v.  Banguss,  65  Tex.  174;  Glick  v.  Weather- 
wax,  14  Wash.  560,  45  Pac.  156;  O'Meara  v.  Russell,  90  Wash.  557, 
L.R.A.1916E,  743,  156  Pac.  550. 

6  Long  V.  Booe,  106  Ala.  570,  17  So.  716;  Chicago  ft  G.  T.  R.  Co.  t.  Gaein- 

owski,  155  111.  189,  40  N.  E.  601;  Rea  v.  Scully,  76  Iowa,  343,  41  N.  W. 
36 ;  Dunn  v.  Jaffray,  36  Kan.  408,  13  Pac.  781 ;  McGinnis.  v.  Loring, 
126  Mo.  404,  28  S.  W.  760. 

Biit  the  court  should  exclude  it  before  counsePs  address  to  the  jury.  Pitts- 
burgh, B.  &  B.  R.  Co.  V.  McCloskey,  110  Pa.  436,  1  Atl.  555. 

7  Vaca  Valley  &  C.  L.  R.  Co.  v.  Mansfield,  84  Cal.  560,  24  Pac.  145;  Sun 

Fire  Office  v.  Wich,  6  Colo.  App.  103,  39  Pac.  587 ;  Stewart  v.  DeLoach, 
86  Ga.  729,  12  S.  E.  1067 ;  Williamson  v.  Ohnemus,  67  111.  App.  341 ; 
Baughan  v.  Brown,  122  Ind.  115,  23  N.  E.  695;  Amos  v.  Buck,  75 
Iowa,  661,  37  N.  W.  118;  Kinsley  v.  Morse,  40  Kan.  577,  20  Pac. 
217;  Roux  V.  Blodgett  &  D.  Lumber  Co.  94  Mich.  607,  54  N.  W.  492; 
People's  Bank  v.  Howes,  64  Minn.  457,  67  K.  W.  355;  Davidson  v. 
Bordeaux,  15  Mont.  246,  38  Pac.  1075;  Meyer  v.  Shamp,  51  Neb. 
424,  71  N.  W.  57;  Avery  v.  Starbuck,  3  Silv.  Ct.  App.  507,  27  N.  E. 
1080;  Maxwell  v.  Bolles,  28  Or.  1,  41  Pac.  661;  Beardsiee  v.  Columbia 
Twp.  188  Pa.  496,  41  Atl.  617;  Glover  v.  Thomas,  75  Tex.  606,  12  S. 
W.  684;  Fuller  v.  Worth,  91  Wis.  406,  64  N.  W.  995  j  Kuhn  v.  Mc- 
Kay, 7  Wyo.  42,  49  Pac.  473,  51  Pac.  205. 

And  the  reception  of  evidence  which  is  proper  if  supplemented  by  other 
evidence  is  not  available  error,  although  the  supplemental  evidence 
is  not  introduced,  in  the  absence  of  a  motion  to  strike  out.  United 
States  Vinegar  Co.  v.  Schlegel,  143  N.  Y.  537,  38  N.  E.  729. 

•  El wood  y.  McGill,  106  Iowa,  437,  75  N.  W.  340;  Conant  v.  Johnston, 
165  Mass.  450,  43  N.  E.  192. 

Even  though  the  evidence  was  improper  in  part  only.  Atchison,  T.  ft  8. 
F.  R.  Co.  V.  Myers,  11  C.  C.  A.  439,  24  U.  S.  App.  295,  63  Fed.  793. 

Or  might  have  been  admissible  for  another  purpose  than  that  for  which 
it  was  offered.    Martin  v.  Jennings,  52  S.  C.  371,  29  S.  E.  807. 

Or  the  reasons  given  for  its  exclusion  were  erroneous.  Eppstein  y.  Wolfe, 
—  Tex.  Civ.  App.  — ,  36  S.  W.  52;  Davey  v.  Southern  P.  Co.  116  Cal. 
325,  48  Pac.  117. 

»Ross  V.  Wellman,  102  Cal.  1,  36  Pac.  402;  Noble  v.  Worthy,  1  Ind.  Terr. 
468,  45  S.  W.  137;  Langhammer  T»  Manchester,  99  Iowa,  295,  68  K. 
W.  688;  Providence  &  W.  R.  Co.  v.  Worcester,  155  Mass.  85,  29  N.  E. 
66;  Ellis  v.  Whitehead,  95  Mich.  105,  54  N.  W.  752;  Jensen  v.  Bowles, 
8  S.  D.  575,  67  N.  W.  627. 

And  one  whose  offer  is  rejected,  but  who  declines  to  avail  himself  of  t 
subsequent  offer  of  the  court  to  admit  the  evidence,  cannot  complain. 
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Bozarth  v.  McGillicuddy,  19  Ind.  App.  26,  47  N.  E.  397,  48  N.  E.  1042; 
Alabama  &  V.  R.  Co.  v.  Lowe,  73  Miss.  203,  19  So.  96. 

M  Chicago,  K.  &  W.  R.  Co.  v.  Brunson,  43  Kan.  371,  23  Pac.  495.  Contra, 
Rusa  V.  Wabash  Western  R.  Co,  112  Mo.  45,  18  L.R.A.  823,  20  S.  W. 
472;  Phifer  v.  Carolina  C.  R.  Co.  122  N.  C.  940,  29  S.  E.  678. 

Refusing  defendant  admission  to  cross-examine  with  reference  to  matters 
on  which  plaintiff  has  been  allowed  to  introduce  evidence,  though  they 
are  immaterial,  and  then  instructing  that  such  matters  are  competent 
and  material  evidence,  was  held  fatal  error,  in  Mahoney  v.  Butte 
Hardware  Co.  19  Mont.  377,  48  Pac.  546. 

11  Lyons  v.  Teal,  28  La.  Ann.  592. 

And  see,  generally,  for  cases  to  support  this  and  the  preceding  note,  ante, 
ehapter  X.,  §  11. 


i  :    XIL^EX0EPTION&  !     '  .    i      . 

1.  Necfesflity'of  ex^eji^tfons.  '     ' 

■    a.  In  general.    ■'.'•-  >..  .   '■'   ■ 

b.  Rulings  not  conoeming  conduct  of  trial.    '  '     • 

c.  Rulings  m»de  during  progresg  of  triail. 

"     .•  /(I)  In  general*'        '  '•  '    i'"  ■  ••...:■• 

(2)  Conduct  of  trial  judgfe. '  •     •        "■ -"  <'i     »■    - 

(3)  Conduct  of  counsel.  •  '    '  •• 
.j.i.       ■...(4)  JuTl^8.;|fld^.i^Aro^84   •       .;..--..      •    ;i     .' 

(5)  Evidence  and  witnesses.  /       :.  .  / 

(6)  View  by  jury. 

(7)  Instructions  and  charges. 

(8)  Verdict. 

(9)  Dismissal,  nonsuit,  directing  verdicty  ete. 

2.  By  whom  exceptions  to  be  taken. 

3.  When  to  be  taken. 

4.  Su'fficiency. 

a.  Form  of  exception. 

b.  Anticipatory  note  of  intended  exception. 

c.  Stipulations  as  to  exceptions. 

d.  Particularity  and  definiteness. 

(1)  In  general. 

(2)  Exceptions  in  gross. 

(3)  Evidence. 

(4)  Instructions  and  charges. 

(5)  Refusal  or  failure  to  instruct. 

(6)  Specifying  error. 
6.  Bill  of  exceptions. 

1.  Necessity  of  exceptions. 

a.  In  general. — It  is  a  general  rule,  with  certain  exceptions,^ 
that  an  exception  to  any  ruling  of  the  trial  court,  on  an  ab- 
jection duly  taken,*  is  indispensible  to  a  review  of  that  ruling 
on  appeal  or  error;  '  otherwise  the  error  committed  by  the  trial 
.  court  is  deemed  to  be  waived.*  But  no  exception  need  be  taken 
^  to  a  question  incidentally  and  necessarily  involved  in  the  con- 
sideration of  other  exceptions  duly  taken.*  It  is  the  settled 
practice  in  at  least  one  jurisdiction,  however,  that  when  neces- 
sary to  meet  the  ends  of  justice  the  appellate  court  has  the 
right  to  notice  and  will  notice  errors  of  the  lower  court  though 
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not  raised  below  and  when  the  error  is  very  plain  will  correct 
it  of  its  own  motion.® 

iln  some  states  an  exception  is  held  unnecessary  to  a  ruling  or  decision 
upon  matters  which  are  apparent  upon  the  face  of,  and  constitute,  the 
record  proper.  In  Illinois,  formal  exceptions  have  become  unneces- 
sary by  statute,  Hurd*s  Key.  Stat.  chap.  110,  §  81.  Objections  must, 
of  course,  be  made  as  heretofore.  See  also  Galloway  y.  McLean,  2 
Dak.  372,  9  N.  W.  98;  Mumma  v.  Staudte,  24  Mo.  App.  473;  O'Donohue 
V.  Hendrix,  13  Neb.  255,  13  N.  W.  216;  Upper  Appomattox  County 
V.  Buflfaloe,  121  N.  C.  37,  27  S,  E.  999.  So  by  rule  of  court  in  Texas. 
See  White  v.  San  Antonio  Waterworks  Co.  9  Tex.  Civ.  App.  465,  29 
S.  W.  252.  As,  for  instance,  that  tjie  judgment  is  not  supported  by 
the  pleadings.  McKinstry  v.  Carter,  48  Kan.  428,  29  Pac.  297;  Oak- 
land Home  Ins.  Co.  v.  Allen,  1  Kan.  App.  108,  40  Pac.  928.  That 
certain  costs  were  improperly  taxed  against  defendant.  St.  Louis, 
K.  C.  &  C.  R.  Co.  V.  Lewright,  113  Mo.  660,  21  S.  W.  210.  That  the 
petition  states  no  cause  of  action.  .  Lilly  v.  Menke,  126  Mo.  190,  28  S. 
W.  643,  994.  That  the  trial  court  had  not  jurisdiction  of  the  action. 
Boberts  v.  More,  5  Colo.  App.  511,  39  Pac.  346;  Godwin  v.  Monds, 
101  N.  C.  354,  7  S.  £.  793.  That  the  question  of  alimony  in  a  divorce 
suit  was  tried  before  the  suit  for  the  divorce.  Re  Johnston,  54  Kan. 
729,  39  Pac  735. 

In  Maryland  it  is  not  obligatory  tp  take  a  bill  of  exceptions  in  a  summary 
proceeding,  such  as  a  motion  to  stxike  out  a  judgment,  to  quash  at- 
tachments, etc.  Coulbourn  v.  Fleming,  78  Md.  210,  27  Atl.  1041,  and 
cases  cited. 

A  rule  of  practice  of  a  state  court  allowing  exceptions  to  be  first  made 
on  appeal,  though  not  properly  saved  in  the  court  below,  was  held 
not  tp  have  been  made  applicable  in  a  Federal  court  by  the  act  of  Con- 
gress of  1872,  conforming  the  practice  in  the  Federal  courts  as  near 
as  may  be  to  that  of  the  state  courts  in  Consumers'  Cotton  Oil  Co.  v. 
Ashbum,  26  C.  C.  A.  436,  52  U.  S.  App.  258,  81  Fed.  331. 

In  Nebraska  no  exception  is  necessary  in  order  to  have  a  review  of  the 
judgment  of  the  district  court,  dismissing  an  appeal  from  a  justice  of 
the  peace.  Claflin  v.  American  Nat.  Bank,  46  Neb.  884,  65  N.  W.  1056. 
Contra,  in  Illinois,  Allan  v.  Foreman  Bros.  69  111.  App.  56. 

And  in  New  York  the  appellate  division  of  the  supreme  court  has  power 
to  reverse  for  errors  committed  upon  the  trial,  even  though  they  are 
not  raised  by  exceptions;  such  as  rulings  on  matters  of  evidence  and 
instructions.  Gillett  v.  Kinderhook,  77  Hun,  604,  28  N.  Y.  Supp. 
1044;  Re  Brundage,  31  App.  Div.  348,  52  N.  Y.  Supp.  362.  The  rea- 
son is,  that  the  court  examines  the  iacts  as  well  as  the  law,  and  if  the 
errors  G(»ninitted  involve  the  right  of  the  party  to  recover  it  may, 
in  its  discretion,  grant  a  new  trial.  But  it  must  appear  that  grave 
injustice  has  been  done  and  that  the  reversal  is  necessary  for  the 
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purpose  of  correcting  the  injustice.  Euowalewska  v.  New  York,  L.  E. 
&  W.  R,  Co.  72  Hun,  611,  25  N.  Y.  Supp.  184  (charge  of  court); 
McMurray  v.  Gage,  19  App.  Div.  505,  46  N.  Y.  Supp.  608  (ruling  on 
evidence)  ;  Howell  v.  Manwaring,  3  N.  Y.  S.  R.  454;  Goodenough  v. 
Fuller,  5  N.  Y.  S.  R.  896.  But  it  should  not  be  done  if  the  error 
could  have  been  cured  on  a  proper  objection  made.  Currier  v.  Hen- 
derson, 85  Hun,  300,  32  N.  Y.  Supp.  953,  where  complaint  made  was 
that  the  charge  lacked  definiteness.  But  a  valid  exception  must  be 
taken  at  the  trial  in  the  New  York  city  court  to  present  any  question 
on  appeal  from  a  judgment  of  affirmance  of  the  general  term  of  that 
court  to  the  appellate  term.  Machauer  v.  Fogel,  21  Misc.  637,  47  N. 
Y.  Supp.  1056.  So,  too,  on  appeal  from  the  city  court  to  the  common 
pleas.    Mackie  v.  Egan,  6  Misc.  95,  26  N.  Y.  Supp.  13. 

These  and  other  exceptions  to  the  rule  generally  are  due  to  particular  stat- 
utes and  rules  of  court,  and  will  be  discussed  as  they  occur,  with  ref- 
erence  to  the  particular  ruling  under  consideration.  For  cases,  see 
succeeding  notes  to  this  and  the  following  sections. 

•  2  R.  C.  L.  p.  69,  §  52.  As  to  the  necessity  generally  of  an  objection  be- 
ing duly  taken  and  preceding  the  exception,  see  Laber  v.  Cooper,  7 
Wall.  565,  19  L.  ed.  151;  Spear  v.  Lomax,  42  Ala.  576;  Benepe  v. 
Wash,  38  Kan.  407,  16  Pac.  950;  Burks  v.  Chapman,  11  Ky.  L.  Rep. 
260;  New  Orleans  v.  Congregation  Dispersed  of  Judah,  15  La.  Ann. 
389;  Spencer  v.  St.  Paul  &  S.  C.  R.  Co.  22  Minn.  29;  McRaven  v. 
McGuire,  9  Smedes  &  M.  34;  Hullar  v.  Wynne,  16  Misc.  580,  38  N.  Y. 
Supp.  700;  Burris  v.  Whitner,  3  S.  C.  512;  Sculley  v.  Book,  3  Wash. 
182,  28  Pac.  556;  Dimraey  v.  Wheeling  &  E.  G.  R.  Co.  27  W.  Va.  32, 
35  Am.  Rep.  292.  See  also  ante,  chapter  x.,  Offers  of  Evidence  and 
Objections,  §  11. 

Although  by  statute,  a  party  cannot  except  to  a  decision  made  at  the 
instance  of  his  adversary,  unless  he  shall  have  first  objected  to  the 
motion,  offer,  or  request  for  such  decision.  He  may  except  without  a 
previous  objection  to  a  decision  adverse  to  him,  if  made  at  his  own 
instance.     Loving  v.  Warren  County,  14  Bush,  316. 

«  Lester  v.  Georgia,  C.  &  N.  R.  Co.  90  Ga.  802,  17  S.  E.  113;  Midland  R. 
Co.  V.  Dickason,  130  Ind.  164,  29  N.  E.  775;  Spelman  v.  Gill,  75  Iowa, 
717,  38  N.  W.  168;  Turner  v.  State,  45  Kan.  554,  26  Pa<!.  35;  New 
V.  Taylor,  82  Md.  40,  33  Atl.  435 ;  New  York  L.  Ins.  Co.  v.  Macom- 
ber,  169  Mass.  580,  48  N.  E.  776;  Banks  v.  Cramer,  109  Mich.  168,  66 
N.  W.  946;  Lawrence  v.  Bucklen,  45  Minn.  195,  47  N.  W.  655;  Saw 
yers  v.  Drake,  34  Mo.  App.  472;  Roode  v.  Dunbar,  9  Neb.  95,  2  N. 
W.  345;  Reese  v.  Kinkead,  20  Nev.  65,  14  Pac.  871;  Duryea  v.  Vos- 
burgh,  121  N.  Y.  57,  24  N.  E.  308;  Wicks  v.  Thompson,  129  N.  Y.  634, 
29  N.  E.  301;  Wills  v.  Fisher,  112  N.  C.  529,  17  S.  E.  73;  Kearney  v. 
Snodgrass,  12  Or.  311,  7  Pac.  309;  Potter  v.  Langstrath,  161  Pa.  216, 
25  Atl.  76;  Crawford  v.  McOinty,  —Tex.  — ,  11  S.  W.  1066;  Miles  v. 
Albany,  59  Vt.  79,  7  Atl.  601;  Brown  v.  Forest,  1  Wash.  Terr.  201. 
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In  Behrena  t.  McCance,  106  Ind.  330,  6  N.  E.  912,  the  court  said:  "It 
is  definitely  settled  by  a  long  line  of  decisions  that  where  there  is  an 
appearance  to  the  action,  an  exception  to  the  ruling  of  a  nisi  priua 
court  is  absolutely  necessary  to  present  any  question  to  this  court  by 
appeal,  except  in  two  contingencies:  (1)  where  the  court  has  no  ju- 
risdiction of  the  subject-matter  of  the  action;  (2)  where  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of  action." 

And,  according  to  Crawford  v.  McGinty,  —  Tex.  — ,  11  S.  W.  1066,  in  the 
absence  of  exceptions  or  the  statement  of  facts,  unless  failure  to  ex- 
cept be  waived-  or  not  insisted  on,  the  only  inquiry  is  whether  the 
pleadings  justify  the  judgment. 

Nor  can  the  form  in  which  a  question  of  law  was  reserved  be  questioned, 
unless  an  exception  was  duly  taken.  Blake  v,  Metzgar,  .150  Pa.  291, 
24  Atl.  755. 

4  Collier  v.  Jenks,  19  K.  I.  493,  34  Atl.  998. 

»  Parker  v.  Waycross  A  F.  R.  Co.  81  Ga.  387,  8  S.  E..  871;  Jordan  v.  Kay- 
anaugh,  63  Iowa,  152,  18  N.  W.  161 ;  Browne  v.  Raleigh  &  G.  R.  Co. 
108  N.  C.  34,  12  S.  E.  968. 

t  First  Nat.  Bank  v.  Russell,  124  Tenn.  618,  Ann.  Cas.  191SA;  203,  139  S. 
W.  734.  

<  i 

6.  Bviings  not  concerning  conduct  of  ^rioZ.— -Within  the  rule 
just  stated^  an  exception  is  generally  necessary  to  a  decision  or 
ruling  on  an  objection  which  does  not  necessarily  or  immediately 
concern  the  conduct  of  the  trial.^  Included  in  these  are  such 
decisions  or  rulings  as  the  rejection  of  a  plea,*  the  decision  on 
a  demurrer,'  on  a  motion  to  dismiss,*  or  for  judgment  on  the 
pleadings,*  or  to  require  an  election,*  or  to  amend,''  or  to  strike 
out* 

So,  too,  an  exception  is  necessary  to  an  order  denying  a  post- 
ponement,* denying  the  right  of  trial  by  jury/*  and  to  a  decision 
on  application  for  a  change  of  venue.** 

1  Moore  v.  Newell,  94  N.  C.  266, 

As  refusal  of  a  discovery  sought.  Peterson  V;  Gresham,  25  Ark.  380.  Or 
an  order  siibstituting  a  party  plaintiff.  Maul  v.  Dr^cel,  55  Keb.  446, 
76  N.  W.  163.  Or  denying  a  motion  to  quai»h  a  writ  of  mandamus. 
Lamkin  v.  Sterling,  1  Idaho,  120. 

As  to  the  necessity  of  an  exception  to  decisions  or  rules  on  questions  rela- 
tive to  the  taxation  of  costs,  see  Muir  v,  Meredith,  82  Cal.  19,  22'Pac. 
1080;  State  ex  rel.  Littleton  v.  Brewer,  70  Iowa,  384,  30  N.  W,  646; 
Barry  v.  McOrade,  14  Minn.  286,  Oil.  214;  Roberts  v.  Drehnaer,  41 
Abbott,  Civ.  Jur.  T.— 24.     ■ 
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Neb.  306, '59  N.  W.  '^11;  Allbright  i.  CdrTey,  54  Te£  372;   Cbtd  r/ 
Southwell,  15  Wis.  211.  ' '  ' 

But  in  some,  states,  by  statute,  formal  exceptions  are  not  necessary  to  in- 
terlocutory  orders  finally  .determining  the  rights  of  the  parties,   ap- 

>  '  pealable  orders,  decisions  on  demurrers,  orders  made  on  ex  parte  ap- 
plications, and  orders  made  in  the  absence  of  the  party;  as  in  Califor- 
nia, Code  Civ.  Proc.  1916,  §  647;  Davis  v.  Honey  Lake  Water  Co.  98 
Cal.  415,  33  Pac.  270  (order  striking  out  demutrer). 

Such  a  statute  was  no  doubt  enacted  for  the  benefit  of  parties  who, 
through  inadverten'ce  or  other  cause,  should  fail  to  take  an  exception 
to  orders  •r  decisions  therein  mentioned,  when  they  were  present,  and 
also  for  those  parties  who  sholild  be  absent  when  the  order  or  decision 
wdB  made  or  rendered.  But  it  does  not  relieve  the  party  against  whom 
the  order  or  decision  is  made  or  rendered  of  the  necessity  of  present- 
ing and  having  settled  a  bill  showiiig  thAi  he  is  entitled  to  the  ben- 
^fitiOf'the'preBUmed  statutory  exc^>tion4  Boatwic^  ¥.  Knight,  S.Dftk. 
'  3Q5,  40  N.  W.  944$  Lamet  v.  Miller,  2  Cal.  Unrep.  679,  11  Pac.  744; 
Purdum  v.  Taylor,  2  Idaho,  153,  9  Pae.  1607;  Outhrie  v.  Phelen,  2 
Idaho,  89^  6  P;ac,  1Q7.     ... 

And  a  presumption  of  the  party's  absence  is  not  raised  by  th&  .fact  that 
the  court  before  ruling  took  the  matter  under  advisement.  Laqiet  v. 
Miller,  2  Cal.  Unrep.  679,  11  Pac.  744. 

And  'a  decision  on  an  objection  to  the'  introdu^tlbil  6i  evidence,  on  the 

ground  that  the  complaint  stated  nb  oaulie  sof  action,'  is  not  a'  decision 

'   ol  a  demurnsr,  ii^thin  the  meaning  of  nsueh'/ai  statute. .,  I^ss  v.-Weiii, 

2  S,  D.  fi33|.51  N.  W.  806*    jN^or  is,  a^ruljgag  oi^  evJidence  an  order  wit)i- 

in  the  terms  of  such  a  statute.    McGuire  y.  Drew,  83  Cal.  225,  23  Pac 

.,.31.2-        . ,,  ' , ».. .... .; ,  ■    '■ 

•  Y'oung  V.  Donegan,  3  Cal.  U^rep.  486^  29  Pap.'  412;  Cook  v.  Steuben 
County  Bank,  1  Gr.  Greene,  447;  Equitable'  MoRg.'  Co:  v.  Thorn,  -^ 
Tex.  Civ.  App.  — ,  26  S.  W.  276;  White  v.  Toncray,  9  Leigh,  347; 
Bo>yy«r;v.  H^witt;,^  Gratt^,,  193 j  Ha^t.y.. Baltimore  &.0,,R.  Cp.  6.W. 
Va.  336.    .      ,      •  .  . 

8  Galloway  v.  Carlisle,  15  Colo;  244,  25  Pac.  316:  Turner  y.  State  ex  rel. 
Stephenson,  45  Kan.  554,  26  Pac.  35 ;  Ix)tt  v.  Kansas  City,  Ft.  S.  & 
G.  R.  Co.  42  Kan.  293,  21  Pac.  1070;  State  ex  rel.  Rowe  v.  Weaver, 
123  Ind.  512,  24  N.  E.  330;  Beaven  v.  Phillips,- 83  Ky:  89 ;'' Burdick  v. 
Keayon/20  R.  I.  498>.  40.  AtL  .99.  .  Soi  alsp^  as  ,to  refui^al  of  leave  to 
plead  over,  after  demutrer . suBtain^d,    Powell  V:^  Asten>  36  Ala..  140. 

Contra,  Lee  v.  Rutledge,'' 51  Md.  Sll;  M)cK)enzie>V.  Doniiell,  151  Mo.  431, 

52  S.  W.  214.    Where  tbe  ground  of  d^m'iirrer '.is  that  the*  complaint 

t>r  petition  fails  to  < state  a  eau^e  of  action..   HaU  'V^  X^inn,  8.  Colo.  264, 

,    <5  Pac.  64I;Behren3  v.  McGance,.10i6  Ind.  33Q,.Q,:Nr,  E.  912;  ^t.  Paul  v. 

'  Kuby,  8 :  Minn.   154,  Gi}.   125 ;    ^'erritory  ex   reU   Blake  v.   Virginia 

.    Road  Co.  2  Mont.  96.    And  by •  statute- in vsome  states.    Efur4  v.  JLoeb, 

82  Ala.  429,  3  So.  3;  Jones  v.  Towneend;  21  Fla.  438>  58  Am.  Rep. 


'"  "  eVeVSar'n^s  v.'  S^cott,  2^  FlaJ  28f6,  11  So.  48;  Ko&s' v.  Wait/2'S:  D. 
'638,  51  N:  \^\  "866.     And  b^  riile  of '  court  in  Texas.  '  White  v.  San 
•      '  Antonio 'WaLlierworksCo.  9"Tex.  Civ/App.  4ff6,  29  S.  W.  252.     See  also 
note  1,  supra.    And  Long  v.  Billings,'  Y  Wash.  267,  ^4  Pac.  936,  holds 
that  an  exception  is  not  necessary  to  a  judgment  dismissing  the  ac- 
-  .iion  •>  after  ^de^Uvrer.  bus  tainted/    .Or  ^  to '  jiwdgitlent  against  ile£endant 
on  susjbainin^ , a^ei^ur^^r  to  )ui^  ai^w^r^  .Coffafan  y.  Wilaon,  2  Met.- 
(Ky.)   542.  i  .  .'  ', 

*  As,  fpr  plaintiff^  failure,  tp  ^iyp  security  for,  costs.  Hyde  y.  Adams,  80 
Ala.  111.'  For  the  rule  as  to  nec^s^ity  of  exceptions  to  rulings  ou 
motions  to  dismiss  at  trial,  see  infra,  $^r,'c'*('d')'. 

BBo^bin9^v.,:g;u^j^r,.:^3i^C<)lo.,490,  ,22  Pac.  8pp/;   Security  Sav.  &  L    Asso. 

,    >.  Apder^pn,,;^?,'^  Z^^.M  A^^  \i,  V',;    ■.     i^„  .  '  .     V       '..  ' 
Contra, 'Lapiejt/v^  ^ijll/er,^ .2  ()aJl^.UlWf^Ifcfc  67^,  11  Pap.  744;  Purdumy.  Taylor, 
2  Idaho.  153,  9i  ?ap.  607;  Power  y,.Qum,  6  Mont.. 5,  9  Pac.  575. 

0F^B)<ey  ,y«  Birpwji).  22;  Iowa,  J538;^jHapinaet*;y.  True.\yor^hy,  61  Mp    App. 
.     2Bh    CofltW,  3arflpfi  y,  Seotfe.  29  .Fla.  285/;i.So,  48.    .  . 

7McNutt  ▼;  Xing,  69 /Ala.  597 .^  >Kiiig  v.  Reft,  18  GolOu  69,  21  Pae.  1084; 
Pettis  Y. 'Campbell,  47  sQa.  09&;  MeFarland  ▼.  Olayipool,  128  m..398, 
^'  N.  fii'd87r£ixny^les  y.  R^roth»  67  ln4.'5d;  Alcorn  y.  Moargan,  77 

'  >Ind.  1&4;  Jouitt  y..$jmirifi,  4  liitt*:  {JSJy,}  160;  SiaAhetland,  vi  Kittridge, 
19  Me.  424;  Holliday  vi  'MaiiakeE>.44'Mi6.  App.  465;- Wallace  v,  Bai^ley, 

-      2/2i  OTi'dT2^^mFtuc,4S2;>Gi\^9on  ▼;  Beyefridge^.  90  Va.  696,.il9  S.  £. 

'     78S.  .  CoBti:a,'Cum]beriiT.>3choe]i£ekl5iil6  Daiy^  454,  12  2^.  ¥:  Supp.  282. 

And  liianhif.  Bfeautli6lit'^etti|y^Kanc6^'Hair€o.'2  Tex.  eir.Ap^.  289,  lK>ld8 
' '  tkiat  it  !*f  tafecesfcJiry  tb'  except  to  the  fliition  of-  the  eonrti  allo^Hiig  a 
-:     ^Ufjplelh^tsel'l^^tio^'to  t/e  file^,  sifitting  up  facts  -whieh' should  liaye 
beidft  bifoiight'Jiif  by'^im^ndment. 

But  according  to  piddihg9  yl  76  Land  i  Water  6b,  lOd  Gal.  lid,  41  Pac. 
788,  an  order  denying  a  motion  for  leave  to  file  a  supplenienta]  com- 
plaint need  not  be  excepted  to. 

«MAbttiey  yi  d'lLeat'y;  W' A|d:b7r^lacldbrd^^  Killab;  42  Ala.  487;  Mc- 

Cofiiiitdi  HaBWsting'  Macfa.  Co.  t.:  ftu8flell«  80  IoTya,M556,  53  K.  W.  310;) 

. . ,. .  .State ,  u^^ , oi  ^ly-  y.  Stje^pmaui ;  X^,  Ma.  .  201/ ;  ^axt^n  v»  Jon^s,  7^  Mo.  23 ; 

Gonwyp  v.  Anabely  4?  Mp.  App.  297;  Kr^tz  y.  Dawson,  3  Wash*  Terr. 

100,  13  Pacl'663. 

In  €lal^^r]M«^.]tr49/necQaa9.fy  i»  exc^t  ^o  an,  prd^r  denying  a  n^tiioa  to 
strike  out  the  pleading.  Ganceart  y.  Henry,  98  Cal.  281,  39,PfM>>  92. 
Bu^tj  ,ftot,  to  jH-u.  ,9i;der,  gra,nting  such  ,fi  ^notion.     Davis  y.  Honey  Lake 

,  ...Watier  COy  98  QaL^4i5,  3a 

9  ft^viay.  P^trioK,  &  JG.  Q.  A.  633;  1?  y.  Si,  ApP-  ^^*  67  Fe4.  90^;  Goad  v. 
,  .  H()n?e,Q|i  t{tl€i:Co..  32  ^eb.  7W»  49  N-.W.  7^.; »  For  .other  cases  sep  ante, 
:  ,;chaffter  4i.,,AppJwatioii«;tc»  P<)«fcpQne,!.§,27,.,  ,       ., 

itfiflofca  y.  iPbrt«efc,<101<<Hoi  1213^  13^8.  W.  955.-  Contra,  Meeeh  V;  Brown, 
*A'Abb.  !¥•  19,'a  Hat.  267.    '- 
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"Soott  V.  Neises,  61  Iowa,  62,  16  N.  W.  663;  Goodnow  v.  Plumb,  67  Iowa, 
661,  25  N.  W.  870;  Klotz  v.  Perteet,  101  Mo.  213,  13  S.  W.  955;  Eyans 
V.  Trenton,  112  Mo.  390,  20  S.  W.  614;  Muller  v.  Bayly,  21  Gratt. 
521 ;  Church  v.  Milwaukee,  31  Wis.  512. 

e.  Rulings  made  durmg  progress  of  trial.  (1)  In  general.-*^ 
It  is  a  rule  with  but  few  exceptions,  that  to  secure  a  review  on 
appeal  or  error,  of  alleged  erroneous  rulings  or  decisions  made 
or  rendered  during  the  progress  of  the  trial,  a  timely  exception 
thereto  must  have  been  saved.* 

lOtterbach  v.  Patch,  5  App.  D.  C.  69;  Messerly  v.  Hull,  60  Mo.  App.  132; 
Ihickwitz  V.  Fuller,  7  App.  Div.  372,  40  N.  Y.  Supp.  966;  Floyd  ▼. 
HotchkisB,  5  Psl.  Super.  Ct.  216;  Montague  v.  Allan,  78  Va.  692. 

As,  overruling  a  motion  for  a  change  of  judge.  Syndicate  Improv.  Co. 
V.  Bradley,  6  VVyo.  171,  43  Pac.  79,  44  Pac.  60.  Trying  and  presenting 
to  the  jury  the  case  6n  issues  not  raised  by  the  pleadings.  Ptiee  t. 
Burlington,  G.  R.  &  M.  R.  Co.  42  Iowa,  16.  Allowing  objectionable 
matter  in  a  pleading  to  be  read  to  the  jury.  Western  U.  Teleg.  Co. 
v.  Smith,  —  Tex.  Civ.  App.  — ,  33  S.  W.  742.  Permitting  the  severance 
of  defenseSv  Commeroial  &  R.  Bank  ▼.  Lump,  7  How.  <Mids.)  414. 
Refusing  to  discharge  the  jury  for  misconduct  of  a  juror.  li^eser  v. 
Boekhoff,  38  Ma  App.  445.  Limiting  the  number  of  witnesses  on  any 
particular  point.  Skeen  v.  Mooney,  8  Utah;  157,  30  Pac  363.  Re- 
quiring an  election  by  plaintiff  in  replevin  whether  he  will  proceed 
lor  the  r^turn  of  the  property  or  for  its  value  and  damages.  Tuck- 
wood  V.  Han^horn,  67  Wis.  326,  30  N.  W.,  705.  Imposing  or  refusing 
to  impose  the  burden  of  proof.  O'Farrell  v.  MetropoUtan  L.  Ins.  Co. 
22  App.  Div.  495,  48  N.  Y.  Supp.  199,  23  App.  Div!  623,  48  N.  Y. 
Supp.  695 ;  Bozzio  v.  Vaglio,  10  Wash.  270,  38  Pac.  1042. 

(2.)  Condiuct  Qj  trial  judge. — ^So,  the  propriety  of  the  conduct 
or  remarks  of  the  judge  presiding  at  the  tria:l  will  not  be  con- 
sidered by  the  appellate  court  unless,  on  a  seasonable  objec- 
tion made,  an  exception  was  skved  to  the  ruling  thereon.^ 

1  People  r»  Abbott,  101  Cal.  645,  36  1?ac.  129;  Vass  v.  Waukesha,  90  Wis. 
337,  60  N.  W.  280. 

As  stopping  the  cross-examination  of  a  witness  on  matters  as  being  im- 
material. Osborn  v.  Ratliff,  53  Iowa,  748,  5  N.  W.  746,  Absenting 
himself  from  the  courtroom  during  a  portioh  of  the  trial.  O'Callaghan 
V.  Bode,  84  Cal.  489,  24  Pac.  269.  Leaving  the  bench  and  pointing  out 
from  plaintiff's  chart  plaintiff's  theory  of  the  action.  Irvin  v.  Kutruff, 
152  Pa.  609,  25  Atl.  796.  A  remark  that  the  jury  had  evidence  enough 
on  a  certain  point.    Cromer  v.  State,  21  Ind.  App.  502,  52<N.  E.  239. 
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(3)  Conduct  of  counsel, — And  it  is  now  settled,  that,  in  oyder 
to  save  any  question  in  relation  to  the  misconduct  of  counsel 
during  the  progress  of  the  trial,  the  court  must  be  called  upon  to 
correct  the  injury  done,  and  an  exception  duly  saved  to  its  re- 
fusal so  to  do.* 

1  Shelp  V.  United  States,  28  C.  0.  A.  670,  48  V.  S.  App.  376,  81  Fed.  694 ; 
Kansas  City,  M^  &.  B.  R.  Co.  v.  Webb,  ^7  Ate.  157,  11  So.  888;  Poullain 
V.  PouUain,  79  Ga,  11,  4  S.  E.  81;  Grand  Lodge. A.  O.  U.  W.  v,  Bel- 
cham,  145  111.  308,  33  N.  E.  886;  Staser  v.  Hogan,  120  Ind*  207,  21 
N.  E.  911,  22  N.  E.  990;  Blair  v.  Madison  County,  81  Iowa,  3^3,  46 
N.  E.  1093;  St.  Louis,  Ft.  S.  &  W.  R.  Co.  v.  Irwin,  37  Kan.  712,  16 
Pac.  146;  Bland  v.  Gaither,  10  Ky.  L.  Rep.  1033,  11  S.  W.  423;  Brink- 
ley  v^  Piatt,  40  Md.  529;  Bedford  v.  Penney,  65  Mich.  667,  32  i^.  W. 
888 ;  Nichols  v.  Metzger,  43  Mo.  App*  607 ;  Adams  y.  Quincy,  0%  &  K. 
C.  R.  Co.  —  Mo.  — ,  229  S.  W.  790;  Littrell  v.  Wilcox,  11  Mont.  77, 
27  Pac.  394;  Bankers  life  Asso.  v.  Lisco,  47  Neb.  340,  66  N.  W- 
412;  Wilkins  v.  Anderson,  11  Pa.  399;  Laue  v.  Madison,  86  Wis.  453, 
57  N.  W.  93;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Greenlee,  70  Tex.  553,  8  S. 
W.  129.  See  Scott  v.  Times-Mirror  Co.  181  Cal.  345,  12  AX.R.  1007, 
184  Pac.  672. 

But  if  the  transgression  be  so  flagrant,  if  the  offensive  remark  has  stricken 
so  deep  and  is  of  such  character,  that  neither  rebuke  nor  retraction 
can-  destroy  its  sinister  influence,  a  new  trial  should  be  awarded  re- 
gardless of  the  want  of  objection  and  exception.  Chicago,  B.  k  Q.  R. 
Co.  V.  Kellogg,  55  Neb.  748,  76  N.  W.  462. 

The  necessity  of  objection  to  misstatement  of  facts  or  statement  of  facts 
not  in  evidence  by  counsel  in  argument  to  jury  is  considered  in  subdiv. 
XII.  of  an  eictensive  note  in  L.R.A.1918D,  p.  41,  oh  such  misstatement 
of  faets  or  statement  of  facts  not  in  evidence  as  ground  for  reversal. 

(4)  Juries  and  jurors,— So^  too,  a  seasonable  exception  is 
necessary  to  a  review  of  any  alleged  error  or  irregularity  in  the 
drawing,  summoning,  or  impaneling  of  trial  jurors;  *  in  accept- 
ing as  competent  jurors  objected  to  as  incompetent;  *  and  exclud- 
ing as  incompetent  jurors  claimed  to  be  -competent.* 

1  Alexander  v.  United  States,  138  U.  8.  353,  34  L.  ed.  954,  11  Sup.  Ct. 
Rep.  350;  Jones  v.  State,  100  Ala.  209,  14  So.  115;  Ohio  &  M.  R.  Co. 
V.  Stein,  140  Ind.  61,  39  N.  E.  246;  Preston  v.  Hannibal  &  St.  J.  R. 
Co.  132  Mo.  Ill,  33  S.  W.  783;  Com.  v.  Ware,  137  Pa.  465,  20  Atl. 
680;  Hobba  v.  State,  —  Tex.  Crim.  Rep.  — -,  28  S.  W.  814. 

The  time  and  manner  of  objecting  to  jnrors  who  have  served  in  same  or 
similar  caws  it  dittUss^d  in  note  68  L.R.A.  882. 
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•  Territory  v.  Bryscm,  9  Mont.  32, 
« Voorhees  v.  Dorr;  51  Barb.  5S6. 
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(5)  Evidence  and  wUnessesi — ^So,  failure  to  except  to  the  ac- 
tion of  the  trial  court  in  'admitting'  improper  levjdeiice/  or  in 
excluding  proper  evidence,*  or  in  passing  upon  the  competency 
of  a  witness;^'  or  the  propriety/ of.  a ;questi(>jiL>prc>pKmivded  to  a 
witness,*  waives  any  error  therein,  and  precludes  its  considera- 
tion by  the  appellate  feourt.  Objetitioiis  t5  'evidence  cinnot  be 
raised  for  first  time  on  appeal.*      '  /  ,       \ 

So,  also,' the  objection  that  eviclence  was. offered  out,  of  order 
can  be  noticed  only  on.  proper  exception  s^^vedi^^ 
'    And  a  decision  on  a  motion  to  strike  OT!it>' or. on  an  objection 
to  a  deposition,*  must  be  exdepted  to.'  -      ' 

12  H.'C.  L.  p.  77,  §  54;  Newport  News  &  M.  Valley  tJo.' v.  Pace,  158  U.  S. 
36^  39  L.  fed.  887,  15  Sup.  Ct.  Rep.  745;  Quihii  v.  f't.  5?ayne,  —  Ala.  — , 
12  So.  413;  Wise  v.' Wakefield,  118* Cal.  lOt','  5b  Pkc.  310-  Colorado 
M.  IR.  Co.  V.  Brown,  16  Colo.  195,  25' Pale.*  87;  TMfotfett-West  Drag  Co.  v. 
Byrd,  1  Ind.  Terr.  612,  43  S.  W.  864;  McGarvy  v;  feoods,  73  Iowa, 
363,  35  N.  W.  488;  Crawford  r.  Anderson,  1'29'  Ind.  117,  28  N.  E. 
314;  Benepe  v.  Wash,  38  Kan.  407,  16  Pats.  990;  Brstnson  v.  Com-  92 
Ky.  830,  17  S.  W.  1019;  ekieringer  v.  His  Creditor^,  33  La.  Ann.  1279; 
McCullongh  T.  Biedler,  66  Md.  283,  7  Atl;  454;  PoWefs  V.  Boston  Gas- 
light Co.  158  Mass.  267,  33  N.  E;  628;  Holi&an  v.  XJBfiom' Street  R.  Co. 
114  Mich..  308,  72  N.  W..  202;  Lancashire  Im.:  Co.  V;  Callahan,  6:3  Minn. 
277,  71  N.  W.  261;  Kobyn  v.  Chronical  Pub.  Coi  127Mo.  385,  30  S.  W. 
130;  Hyman  y.  State,  74  Miss.  829,  21  So.  971;  Kleinschmidt  v.  Her,  6 
Mont.  123,  9  Pac.  901;:  Bennett  v.  McDonald^.  52.Neb.,276^ '72.N.  W. 
268 ;  Palmer  v.  Culverwell,  24  Nev.  114,  60  Pae.  1 ;  Wicks  v.  Thompson, 
129  N.  Y.  634,  29  N.  E.  301 ;  FerreH  v.  Thompson,  107  N,  C.  420,  10 
L.R.A.  361,  12  S."E.  109;  I*hiiadelphia  Trust,  S.  Dl  &  iiis.  Co.  v.  Piirves, 
10  Sadler  (Pa:)  342,  13  itl.-98e;  Mafinz  v.  Lede^i',  21  RJ  L  370,  43 
Atl.  876}  Sahlien  v;  Bank  of  Lonpke^  90  Temii' 2SV  16  S.W.  373; 
Collins  V.  P^nhapdJe  Jfat.  Bank;,  76  .I1ey.,254„;il,S.,  Wf,  1053;  Clark 
V.  Hodges,  65  Vt.  273,  37  Atl.  726;  Lan^b^rts  y,;gqo^er.,  2ft  Gratt  61; 
Lewis  V.  McDougall,'l9  Wash.  388,  63  Pac.  664!  * 

Contra,  in  equity.  Cpchrane  v.  Brec^enridge,  76- l€kWi^,<213,' 39iN»  W»'274. 
And  by  statute  in  actions  in  the  Nejw  J«i^y  diatarict  ooiurtiO)  which 
the  demand  fo^  damages  does  not  .exj^ed  $200. ,  iQlipfaaQt  v^  Brearley, 
..64,N»  J.L.  621,  24  Atl.  600.   .  .     >    .      «    i    ..1/   '.        -    ^ 

But  failure  of' a  /{tapty  who  hus.omee  taken  exception  to  tf<^rtain  liiie  and 
character  of  evidence,  tg  .renew- .the  -Qbjectioi>.M-eftQhrirQoiurreno8  al  the 
objectionable  matter  ^rising^ in  th^  epimiiu^UoQ.ol  ojN»w  wri/tncMses,  will 


not  debar  him  from  having  the  e:icQption  revie]irefi  on  apy^a)^    Green 
V.  Southern  P.  Go.  122  Q&l;  583^  55  Pac.  !577. 

2  2  R.  C.  L.  p.  77,  §  d4rMs(rkiB  v.  (N^wifalark,  8  Aria.  224,  28  Pac;  MO;  Texas 
&  St.  Li  R.  Co.  v.'Kirby;  441  Ark.  103j  LucUb  v.  Riehatdson,  68  Cal;  618, 
10  Pac.  1S3;  McRfeyftold^  v^  MeReynoldd,  r4/IoPmi,  89,  38  N.  W.'903; 
Thorne  v.  Fox,  67  ^d.  ^T,  8  AtK>>667;  Ctiieago,  S*.  F..A:0;'R.- Co.  v. 
EllioU;  117  Mo.  549, '24"  S.  WjSS?  Hm-Ibufe  v.  Hall;  30  iNrib.  .«89,  58 
N.  W.  538;  Warfel  v-  Kn«tt^l2(8'Ptt.'528,  18  Atk8»0;:  GoMier  ir.  Jenks, 
19  R.  I.  137^32  Atl.  208; -Dlirikdia!*; 'Atwell,  -H-/Tek.  Civ.App.  — , 
27  S.  Wi  316;  LewiB  v.  Mc^Dong^lH  19^Wa8h.  38^  52.Pik3.  064;  John  R. 
Davis:  Lumber  Co.  v.  First  Nat.  Baiik,«90  Wis.' 464^  63  K.W.  1018. 

So,  also,  of  excltision  of  evfd^nce  "by  tetusing  to  iredpeta  the  ease.  Bai-num 
r.  Andrews,  1<)6  Mfch.  81',' 63  N.  W.  983:'  And  of  refusal  td  permit 
cross-examination.    Cone  v.  Montgomery,  25  Cdlo.  277,  53  Pad.  1052. 

The  appellate  division  of  the  New  York  supreme  court,  however,  is  not 
precluded  from  reviewing  the  correctness  .of  a  f tiling  on'  €^ideiice, 
whether  of- its  admission  or  exclusion^  because'of  ithe  lack  of  an  excep- 
tion. Re  Brundage,  31  App.  Dkfj  348,  52  N«  ¥.  Su|ip;  362.  A&d  see 
note  1,  §'1,  i^upra. '        i  .' 

3  Downey  vj  Hicfcfe,  14  H«w/.-240,  14  L;'ed.<4e4;  Walker  v.Stalte,  34  Fla-. 

167,  16  So.  80;  Brown- V.  Foatet,  112  Mo.  .297,  20' S.  W;;611;  tCase  v. 
Cise,  49^  Hun,  88/  1  N.  Y.  Swppi'  714.-  - 

4  Scott  V.  Lloyd,  9  Vkt:  418,  9  Lfed.  178; 'Louisville  &  N.  R.  Co.  V.  fifnion, 

107  Ala.  645,  18  So.  t5;  Tistihiet  v:  Apple,'  30'Fla.  132;  ll'So.'273; 
Hard  v.  Ashley,  117  N.  Y.  606,  23  N.  E.  177. 

SHageman  v.  Vand^erdoeis,  1/5  Aria.  <  3^2^!  I'3<A.1915A>  491,  AnB.  Cis.  IfiXSD, 
1197,  138  Pac.  1Q53;  General  Fire  Extinguisher  Co.  v.  iBeal^Doyle  Dry 
Goods  Co.  110  Ark.  49,  Ann..  Cas.  1915D,  791,  160  S.  W.  889;  Cojlison 
y.  Curtner,  141  Ark.  122,'  8  A.L.R.*V6b,  216  S.'W.  1059;  Simoneaii  v. 
Pacific.  Electeic  p.  Po.,  166  Gal..  264,  49  L.R.A.(N.S.)  737,  136  Pac, 
644;  Millar  v.  Millar,  1^5  !cal.  797,  L.R.A.1918B,  415,  Ami.  Gas.  i918E, 
184,  167  Pac.  394;  New  Yorkj  N.  H.  &  H.  R.  Co',  v.  Cella.,  88  Conn. 
515,  Ann.  Cas.  1917D,  590,  91  Atl.  972;  National  Council,  Knights  & 
Ladled  Security  v:  aienn,  76  Fla/692,  2  A.L.R*  1503>  80  So.  *1«;  Brown 
v.  Caylocy  144  Ga.  30^,  Anft.  Gae.. 19^60,  745,  87.  S.  E,i29^;..Qan^ble- 
Rqbinson  Commission, Go.sV...Unjon  P..  :R.  Co..  262  111.  400,,  Ann.  Gas. 
1915B,  89,  104  N.  E.  j666 ;  Turner  v.  Brien,  184  Iowa,  320,  3  A.L.R;.  1585, 
167  N.  W,  584;  O'Neial  v.  feainbridge,  94  Kan.  518,  Ann.  Gas.  1&17B;293, 
146  Pac.  ili55*  Emery^  v.  Benniett,  97  Kan.  490,  Anm  Cas.  1918D,  437, 
155  Pac.  1075;  McAdow  v.  Kansas  City  Western  R..  <?o.  100  Kan.  309, 
L.R.A.1917E,  539, 164  Pac.  177;  Cumberland  Glass  Mfg.  Co.  v.  De  Witt, 
120  Md.  381,  Ann.  Cas.  1915A,  702,  87  Atl.  987 ;  Buraham  v.  Dowd^ 
217  Mass.  351,  61  li.R.  A.  ^'N.S. ) '  7.7«,  104  .N.  £.841;  Rowell  V.  Battle 
Greet,  169  M?<ih.  19,  Anh.  Gas.  1913D,  1204,  185  N.  W*  79;  Barller  v. 
Woodwarrf,  l?!!- Mieh/  ^9,  Ann ;  Cas.  19180,  946,  158  N.  Wl  137  j  Daven- 
port V.  Silvey;'265  Mo.  543.  L.R,A.11>16A,  1240y  178  S.  Wv  168 ^  Myers 
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V.  Bender,  46  Mont.  497,  Ann.  Cas.  1916E,  245,  129  Pac.  330;  Murray 
V.  Omaha  Transfer  Co.  96  Neb.  175,  7  A.L.R.  1343,  145  N.  W.  360; 
Carpenter  v.  Carpenter,  78  N.  H.  440,  L.R.A.1917F,  974,  101  Atl.  628; 
Oarrifion  v.  Newark  Call  Printing  &  Pub.  Co.'  87  N.  J.  L.  217,  Ann. 
Cafi.  1917C,  33,  92  Atl.  590;  Mundy  v.  Irwin,  20  N.  M.  43,  Ann.  Cas. 
1918D,  713,  145  Pac.  1080;  Re  Howell,  215  N.  Y.  466,  Ann.  Cas.  1917 A, 
527,  109  N.  E.  572;  Sykes  v.  Everett,  167  N.  C.  600,  4  A.L.R.  761,  83 
S.  E.  686 ;  Bishop  v.  Readsboro  Cfaair  Mfg.  Co.  85  Vt.  141,  36  L.R. A. 
<NJS.)  1171,  Ann.  Cas.  1914B,  1163,  81  Atl.  454;  Barber  ▼.  Bailey,  86 
Vt.  219,  44  L.R.A.<N.S.)  98,  84  Atl.  608;  Lemcke  v.  Funk  &  Co.  78 
Wash.  460,  Ann.  Cas.  1915D,  23,  139  Pao.  234;  Ransom  v.  Wickstrom  & 
Co.  84  Wash.  419,  L.R.A.1916A,  588,  146  Pac.  1041;  Hightower  ▼. 
Union  Sav.  &  T.  Co.  88  Wash.  179,  Ann.  Cas.  1918A,  489,  152  Pac. 
1015;  Viss  V.  Calligan,  91  Wash.  673,  Ann.  Cas.  1918A,  819,  158  Pac. 
1012, 

6  Olmstead  v.  Webb,  5  App.  D.  C.  38. 

'  Fleming  v.  Yost,  137  Ind.  96,  36  N.  E.  705 ;  Ayers  v.  Ames,  —  Iowa,  — , 
74  N.  W.  741;  State  v.  McCollum,  119  Mo.  469,  24  S.  W.  1021;  Re- 
publican Valley  R.  Co.  v.  Boyse,  14  Neb.  130,  15  N.  W.  364. 

S  Jon^s  V.  Loggins,  37  Miss.  646;  Dawson  v.  Dawson,  26  Neb.  716,  42  N.  W. 
744 ;  Loopet  v.  Bell,  1  Head,  373 ;  Noell  v.  Bonner,  ^-  Tex.  Civ.  App.  — , 
21  S.  W.  553;  Vanscoy  v.  Stinchcomb,  29  W.  Va.  263,  11  S.  E.  937. 
Otherwise,  however,  of  an  objection  to  a  deposition  on  the  ground  of 
incompetency.    Vanscoy  v.  Stinchcomb,  29  W.  Va.  263,  11  S,  E.  937. 

(6)  View  by  jury. — Consideration  by  the  appellate  court  of 
a  ruling  by  tlie  trial  court  on  a  request  for  a  view  by  the  jury  is 
precluded  by  failure  to  save  a  timely  exception  thereto.* 

1  Carpenter  v.  Carpenter,  78  N.  H.  44b,  L.R.A.1917F,  974,  101  Atl.  628; 
Gilmore  v.  H.  W.  Baker  Co.  12  Wash.  46d,  41  Pac.  124. 

(7)  Instructions  and  charges. — ^The  correctness  of  instruc- 
tions and  charges  given  *  or  refused  *  cannot  be  questioned  in 
the  appellate  court  if  no  timely  exception  was  saved  in  the  trial 
court,  unless  otherwise  expressly  provided  by  statute,f  or  failure 
to  except  is  otherwise  excused.*  Objection  cannot  be  made  for 
first  time  on  appeal.* 

lEddy  y.  Lafayette,  168  U.  S.  456,  41  L.  ed.  225,  16  Sup.  Ct.  Rep.  1082; 
St,  Louis,  I.  M.  &  S.  R.  Co.  v.  Vincent,  36  Ark.  451;  Alllngham  v. 
Rix,  —  Cal.  — ,  28  Pac.  579;  Pielke  v.  Chicago,  M.  &  St.  P.  R.  Co. 
e  Dak.  444,  43  N.  W.  813;  McSwain  v.  Howell,  29  Fla.  248,  10  So. 
688;  Lowell  v.  Gathright,  97  Ind.  313;  Liefheit  v.  Jos.  Schlitz  Brewing 
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Co.  106  Iowa,  451,  76  N.  W.  730;  Missouri  P.  R.  Co.  v.  Johnson,  44 

Kan.  660,  24  Pac.  1116;  .Kennedy  v.  Cunningham,  2  Met.    (Ky.)   538; 

Pennsylvania  R.  Co.  v.  Reichert,  58  Md.  261;  Rawson  v.  Plaisted,  151 

Mass.  71,  23  N.  E.  722;  Longyear  v.  Gregory,  110  Mich.  277,  68  N.  W. 

116;   Shatto   v.   Abernethy,   35  Minn.   538,   29  N.  W.   325;    Drake  v. 

Surget,  36  Miss.  458 ;  McDonald  v.  Cobb,  44  Mo.  App.  167 ;  Burnet  v. 

Cavanaugh,  56  Neb.  190,  76  N.  W.  578;  Jenkins  v.  Dean,  130  N.  Y. 

275,  29   N.   E.    126;    Curtis  v.   Winston,   186   Pa.   492,  40  Atl.   786; 

Greene  v.   Duncan,  37   S.   C.   239,  15  S.  E.  966;    Hilton  v.  Advance 

Thresher  Co.  8  S.  D.  412,  66  N.  W.  816;  Thirkfield  v.  Mountain  View 

Cemetery  Asso.  12  Utah,  76,  41  Pac.  564;  Wheatley  v.  Waldo,  36  Vt. 

237;  State  v.  Anderson,  20  Wash.  193,  55  Pac.  39;  Simonds  v.Baraboo, 

93  Wis.  40,  67  N.  W.  40;  2  R.  C.  L.  p.  75,  §  53. 

So,  also,  as  to  part  of  a  charge.  Norris  v.  Kipp,  74  Iowa,  444,  38  N.  W. 
152;  Homiston  v.  Long  Island  R.  Co.  8  Misc.  687,  ?8  N,  Y.  Supp.  668; 
Bremmer  v.  Green  Bay,  S.  P.  &  N.  R.  Co.  61  Wis.  114,  20  N.  W.  687. 

Or  that  it  was  given  orally,  when  it  should  have  been  in  writing.  Sams 
Automatic  Car  Coupler  Co.  v.  League,  25  Colo.  129,  64  Pac.  642. 

S  Barrow  v.  Reab,  9  How.  366,  13  L.  ed.  177;  Leahy  v.  Southern  P.  R.  Co. 
65  Cal.  150,  3  Pac.  622;  Stewart  v.  Mills,  18  Fla.  57;  Stewayt  v.  Mur- 
ray, 92  Ind.  643,  47  Am.  Rep.  167 ;  Cox  v.  Allen,,  91  Iowa,  462,  69  N 
W.  335;  Runnells  y.  Pentwater,  109  Mich.  512,  67  N.  W.  568;  Omaha 
V.  McGavock,  47  Neb.  313,  66  N.  W.  415 ;  Roberts  v.  Lloyd,  4  N.  Y. 
Supp.  446;  Trumbo  v.  City  Street  Car  Co.  89  Va.  780,  17  S.  E.  124; 
Blumberg  v.  McNear,  1  Wash.  Terr.  141;  Thrasher  v.  Postel,  79  Wis. 
503,  48  N.  W.  600. 

So,  as  to  a  modification  of  a  requested  charge.    Greene  v.  Duncan,  37  S.  C. 

239,  15  S.  E.  956;  Trumbo  v.  City  Street  Car  Co.  89  Va.  780,  17  S. 
E.  124. 

iWaterbury  v.  Russell,  8  Bast.  159;  International,  T.  &  S.  F.  R.  Co.  v. 
Click,  6  Tex.  Civ.  App.  224,  23  S.  W.  838. 

Although  a  statute  declares  that  instructions  shall  be  deemed  excepted  to 
without  formal  exception  thereto  being  taken,  to  be  reviewed  they  must 
be  incorporated,  together  with  so  much  of  the  evidence  as  is  necessary 
to  explain  them,  in  the  bill  of  exceptions.  Kleinschmidt  v.  McDermott, 
12  Mont.  309,  30  Pac.  393.    See  Gassert  v.  Bogk,  7  Mont.  586,  1  L,R.A. 

240,  19  Pac.  281. 

Although  by  statute,  it  is  not  necessary  to  except  to  the  action  of  the 
court  in  giving  or  refusing  a  charge  requested  in  writing,  the  mere 
indorsement  "given"  or  "refused,"  with  the  signature  of  the  trial  judge, 
on  charges  requested,  does  not  make  them  a  part  of  the  recprd;  but 
they  must  be  presented  by  incorporation  in  a  bill  of  exceptions  and 
properly  assigned  as  errors.  Wesson  v.  State,  109  Ala.  61,  19  So.  614 ; 
Nuckols  V.  State,  109  Ala.  2,  19  So.  504. 

It  has  been  held  that  a  code  provision  dispensing  with  the  necessity  of  tak- 
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ing  exceptions  to  the  giving,  refusing,  or  modifying  of  instructions, 
does  not  (do  away  with  tW  reason  or  necessity  for  making  objections 
in. some  appropriate  way^  in  such  time  and  manner  as  tu  give  the  trial 
court  an  opportunity  to  correct  the  instruction,  if  found  erroneous, 
benyer  &  R.  G.  R.  Co.  v.  Ryan,  17  Colo.  98,  ^6  Pac.  19.  And  it  would 
seem  from  Bpurke  v.  Van  Keuren,  20  Colo.  95,  36  Rac.  882,  that  if 
an  appellant  wishes  to  preserve  his  right  to  an  appellate  review  of  the 
,instruction  cpmplained  of,  he  shouM  have  elither  the  objection  or  excep- 
tion appear  in  the  record  ^s  having  be^n  properly  saved.  '  But  in  Denver 
&  R.  G.<  R.  Co.' V.  Bedell,  11  Colo.  App.  139,  54  Pac.  280,  the  appellate 
courts  for  the  purpose  of.  sustsiinlng  a  judgment  for  plaintiff,  which 
was  attacked  on  the  ground  that, there  was  an  inconsistency  between 
the  general  verdict  and  a  special  finding,  which  entitled  defendant  to 
judgment  notwifhstandlng  thfe  verdict,  took  notic^  that  an  infttmction 
through  which  the  inconsistency  was '  sought  tb  be  deduced  was  erro- 
heous,  although  no  exception  was  taken  thereto.'    '    ' 

In  North  Carolina  it  is  not  necessary' to  excfept  to  chairgels  given  or  lefused 
at  the  trial;  liut  it  is  suflicient' Under  the  statute  and  a  rule  of  court  if 
they  are  set  otit  by  appellant  in 'preparing  his  case  On  appeal.  Lee  ▼. 
Williams,  111  K.  C.  200,  16  S.  E.  175rMOrriner  v.  John  L.  Roper 
Lumber  Co.  113  N.'  C.  62,  18  S.  Bi  94. 

And  in  Ohio,  if  the  record  shows  that  a  motion  for  'a  neW  triial  was  made 
on  the  ground  that  the  verdict  was  against  the  law  and  the  evidence 
and. that  the  overruling  of  the  motion  was  assigned  for  error,  and  that 
all  the  evidence  offered  on  the  trial,  together  with  the  charge  of  the 
court,  has  been  properly  brought  up  by  the  bill,  the  reviewing  court 
'  will,  in  conriecti'on  With  the  eviiielrce,  exfltnlRo  the  charge^  whether  ex< 
ceptfed  to  or  n6t.  Wfeybri>ght  f.  Fleming,  ^O 'Ohio  St:  62*;  Little  Miami 
R.  Co.  V.  Fitzpatrick,  42  Ohio  St.  318. 

4  Thus,' failurie  to  except  to  a  fucther 'instruction:  on- the  jury  returning  into  ' 
court  after  they  had  retired  it/  consider  their  verdict,  and  in  the  ab- 
sence of  counsel,  on  a  matter  niaterial  to  his  client,  and  adverse  to  his 
interests,  will  not  preclude  consideration  by  the  appellate  court  of  the 
correctness  of  the  instruction.  Wheeler  v.  Sweet,  137  N.  Y.  435,  33 
N.  E.^  433.  But  Stewart  v.  Wyoming  Cattle  Ranche  Co.  128  'U.  S.  383, 
.  32  L.  ed.  439*  9  Sup.  Ct.  Rep.  101,  disposes  o^ ,  this  question  thus : 
"The  absence  of  counsel,  while  the  court  is  in  session,  at  any  time 
between  the  impaneling  of  the  jury  and  the  return  of  the  verdict,  can- 
not limit  the  power  and  duty '  of  the  judge  to'  instruct  the  jury  in 
open  court  on  the  law  of  the  ease  ad  occasibn  itiay  require,  nor  dis- 
pense with  the  necessity  of  s^asondbly  excepting*  to  his  ralings  and 
instructions,  nor  give  jurisdiction  to  a  court  of  error  to  decide  ques- 
tions not  appearing  of  i^ecOrd.'^ 

If  a  case  is  submitted  to  the  jury  on  an  erroneous  theory  of  the  law,  a 
party  is  not  prejudiced  by' his  failure  to  except  to  the  judge's  charge; 
it  is  sufficient  that  an  ^ception  be  taken  to  the  refusal  of  a  nev^  trial 


.  ou    th^  gTqu94  .tl^fit :  ih»  verdiict.  ia  cojitrary  to  law.     OoMman  v. 
Swartwout.  1.17  App.  Dfiv.  1^5,  1Q2  K^  Y-  .Supp,  302*. , 

And  th.ej;en^rf4  t^^Jn^fiir  app^)latei4ivii8«aiL  ol:t}ie  N«W  York  supf'eme  eourt 
i^ill  review  instruction^, .  giyen  or  j^p^Ufeji,,  though .  Bot  formally  ei-. 
c^pted  to  on  the  trial.  Jacobs  y.  Sire,  4  Misc.  398,  23  N.  Y  Supp. 
1063;'  Vbrce  V.  Oppenheim,  37  App.  DiV.  69,  55  N.  Y".  Supp.  596.  So 
also  Wiirtliiel  geneW,!  tertd  of  the  cotamoii:  pleals  court.  Austin  ▼. 
Staten  Island  Rapid  Transit  R.  Co.  39  N.  Y.  S.  R.'  76,  14  N.  Y.  Supp* 
9S$3,.  Otheri^ia^,  lK>^fv^,,iQU  ai»peal  fjfom.the.ljfew.  Yo»k  City  court 
to  the  general, te^r^  of  thfit  cour^,  ,. Imperial  Blclg.  Gpu  v.. J.  H.  Wood* 
bury  Derttiatological  Infet.  69  N.  Y.  Supp.  186.  Or  to  the  general  term 
of  the  common  pleas  court.  Crane  v.  Schloss,  39  N.  Y.  S.  K.  92,  14 
N.  Y.  Supp.  886.  .,    y  ,  .   - 

To  aasthorizq  a  review  by  thet  general  term  without,  oxeepticmi  it  must  be 
e^videni  that  the .  trjal'  court  .miauRdeitsitood>  the  law,:  and  mii^led  and 
misdirected  the  jury.  /Ackart  v.Xansiug,  6  iEutt.  476;  Vbrce  t.  Oppen- 
heixQ,  .37  4pPr,  Wv,  6^,  .$6i  ;N..  Y*  Svipp.  5;96.,  And  ;ev^n  this  practice 
does  not  do  away  w^h.&i^d  revoke  the  usual  and  (»filutary  rule  that 
where  a  trial  judge  misstates  the  law  to  the  jury,  or  omits  to  state 
propositions  which  should  properly  htive  be^n  stated,  it  is  the  duty 
of  counsel  to  except  to  the  charge,,  or  request  the  judge  to  submit  the 
omitted  propositions  and  except  to  the  refusal.  Gobdenough  v.  Fuller, 
6  K:Y.  S.'R.  896."  ^"      ••  '      

But  a  local  practice  of  a  trial  court  to  regard  as  excepted  to  all  instruc- 
tions  given  or  refused  will  not  obviate  the  necessity  of  an  exception 
unless  that  practice  is  made  to  appear  upon  the  face  of  the  record. 
Steyer  V.  Curran,  48  Iowa,  680. 

B  Chicago  G^W;  B.  Co.  ir.  .McCormick,  200  Fed.  275,  47  L.aA.(N.S.)  18, 
118  C.  C.  A.  627;  Turner  v.  Brien,  184  {J«wa,,  320,.  ?  A.L.^,  J58;6,  3.67  . 
N.  W.  684;  Thayer  v.  Old  Colony  Street  R.  Co.  214  Mass.  234,  44  L.R.A. 
(N.  S.)  1125,  101  N.  E.  368,  Ann.  Cas.  1914B,  866;  McLellan  v.  Fuller, 
220t  Masti  4£|4,  Ash.  Cas;  19176v.l,  108^N.  £.  180  ^  Leonard  ^:  Sehall, 
132  Minn.  446,,  4  AX.R,  1166,  157  N,  W.'723;  JRiehard  V,  An^oslfieag 
Mfg.  Co.  —  N.  H.  — ,  8  A.L.R.  1426,  109  Atl.  88 ;  Miller  v.  Delaware 
Riv.  Transp.  Co.  85  N.  J.  L.  700,  Ann.  Cas.  1916C,  165,  90  Atl.  288; 
Wilson  V.  Northern  P.  R.  Co.  30  N.  D.  456,  L.R.A.  1915E,  991,  153  N. 
W.  429^;  Bauiiile  v.  Vetde,  33  Okla:  '243,  41  L.R.A.(N.S.)  840,  Ann. 
Cas.  1914B,  317, 124  Pact  1083;:  Osteen  v>.  Sbuthei^n  R;  Co.  101  S.  C.  530,. 
L.R.A.1916A,  665,  Ann.  Cas.  1917C,  505,  86  S.  E.  30;  Schmidt  v. 
Carpe!Bten  .27  &/D.  412,  Ana.  Cas.  19130,  296,  1011  N.  W.  723;  House  ' 
▼.  Chitsagd  &  If.  W.*B,  Co.  .30.  a.  D.  ^ai,  Ann.  Cas.  1916C,  1046,  138 
N.  W.  809 ;  McCarthy  v.  Niorthfleld,  89  VI.  99,  Ann.  Ca&  1918A,  943, 
«4  Ati  298;  ^iist  v.  lUttlefield,  87  Wash.  299f  Ann.  Cas.  1917P,  705, 
l&l.Pao.  780;  .Bishwaker  v.  Heok^  159  Wia.  672,  Ann.  Cas.  1M7A, 
4O0>  IdaK.W.  901.  I    .: 
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(8)  Verdict — Some  of  the  courts  will  not  consider  an  ob- 
jection to  the  form  of  the  verdict  unless  that  objection  was  called 
to  the  attention  of  the  trial  court,  and  an  exception  duly  saved  ;  * 
while  others  hold  that  no  exception  is  necessary.* 

So,  again,  the  objection  that  the  verdict  is  not  supported  by 
evidence  will  not  be  heard  by  some  courts  unless  presented  on  a 
proper  exception.' 

And  the  correctness  of  a  ruling  on  a  motion  to  set  aside  a 
verdict  will  only  be  considered  on  a  proper  exception  duly 
saved.* 

iRaulerson  v.  Rockner,  17  Fla.  809;  McNally  v.  Weld,  30  Minn.  209,  14 
N.  W.  895;  Chapman  v.  Whit«,  52  Mo.  179;  Sternberger  v.  Bernheimer, 
121  N.  Y.  194,  24  N.  E.  311;  Kuhlman  v.  WiUiams,  1  Okla.  136,  28 
Pac.  867;  Texas  &  R  R.  Co.  v.  Casey,  62  Tex.  112. 

«  Halderman  v.  BirdsaU,  14  Ind.  304.    Especially  where  the  verdict  h  based 
•on  an  erroneous  charge.    Levy  v.  Klepner,  15  Misc.  643,  37  N.  Y.  Supp. 

582. 

«Machauer  V.  Fogel,  21  Misc.  637,  47  N,  Y.  Supp.  1056;  Sch winger  v. 
Raymond,  105  N.  Y.  648,  11  N.  E.  952. 

Contra,  of  a  case  on  review  by  the  general  term  of  the  supreme  court.  See 
Schwinger  v.  Raymond,  105  N.  Y.  648,  11  N.  E.  952. 

And  the  fact  that  at  the  close  of  plaintiff's  case  a  motion  to  dismiss  or  for 
a  directed  verdict  was  denied  under  an  exception  will  not  avail  with- 
out an  exception,  when  the  issues  were  submitted,  having  been  then 
taken  to  an  adverse  ruling  upon  a  like  motion  to  dismiss  or  for  di- 
rected verdict.    Machauer  v.  Fogel,  21  Miso.  697,  47  N.  Y.  Supp   1056. 

♦  Nicolv.  Hyre,  58  Mo.  App.  134. 

(9)  Dismissal,  nonsvit,  directing  verdict,  etc, — Failure  to  ex- 
cept to  a  ruling  granting  *  or  denying  *  a  nonsuit  or  dismissal,  or 
to  a  ruling  on  a  motion  for  a  directed  verdict,*  is  fatal  to  the 
right  of  review. 

So,  also,  an  exception  is  necessary  to  bring  up  for  review  a 
refusal  of  the  court  to  take  off  a  nonsuit.* 

1  Palmer  v.  Bic6,  28  Ala.  430;  Vincent  v.  Rogers,  30  Ala.  471;  Wyatt  v. 
Evins,  52  Ala.  285;  Schtoeder  v*  Schmidt,  74  Cal.  459,  16  Pae.  243; 
Nelmes  v.  Wilson,  4  Cal.  Unrep.  267,  34  Pac.  341;  McBride  v.  Latham, 
79  Ga.  661,  4  S.  E.  928;  Heddy  v.  I>river,  6  Ind.  360;  Stewart  v.  Daven- 
port, 23  Minn.  346;  Harper  v.  Dail,  92  N.  C.  3»4;  Harrison  v.  Bank  of 
Illinois,  9  Mo.  161;  Pendleton  v.  Weed,  17  N.  Y.  72.    The  decision  not 
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being  an  order  finally  determining  the  rights  of  the  partiies  and  deemed 
to  be  excepted  to,  within  the  meaning  and' terms  of  a  California  statute. 
(§  647,  Code  Civ.  Proc.)  Flashner  v.  Waldron,  86  Cal.  211,  24  Pac. 
1063. 

«  Witkowski  v.  Hern,  82  Cal.  604,  23  Pac.  132;  Oakes  v.  Thornton,  28  N.  H. 
44;  Plumer  v.  Marathon  County  Supers.  46  Wis.  163;  Brown  v.  War- 
ren, 16  Nev.  228.  So,  on  appeal  to  the  general  term  of  the  New  York 
common  pleas  court.  VanDoren  v.  Jelliffe,  1  Misc.  354,  26  N.  Y.  Supp. 
636. 

Oontra,  Ballentine  v.  White,  77  Pa.  20;  Payton  v.  Sherburne,  15  R.  I. 
213,  2  Atl.  300.  And  on  appeal  from  the  New  York  city  court  to  the 
general  term  of  the  common  pleas.  Hopkins  v.  Clark,  14  Misc.  599, 
36  N.  Y.  Supp.. 456. 

»  Stock  Quotation  Teleg.  Co.  v.  Chicago  Bd.  of  Trade,  144  111.  370,  33  N.  E. 
42;  Haniford  v.  Kansas,  103  Mo.  172, 15  S.  W.  753;  Schwartz  v.  Family 
Fund  Soc.  26  Jones  &  S.  515,  12  N.  Y.  ^upp.  717,  13  N.  Y.  Supp.  888; 
Curtis  V.  Wheeler  &  W.  Mfg.  Co.  141  N.  Y.*511,  36  N.  E.  596;  Smith 
V.  Simmons,  66  Hun,  628,  21  N.  Y.  Supp.  47;  DeLendrecie  v.  Peck,  1 
N.  D.  422,  48  N.  W.  342;  Burke  v.  Ndble,  48  Pa.  168;  Barnum  v.  Cham- 
berlain Land  &  Loan  Co.  34  S.  D.  137,  Ann.  Cas.  1917A,  848,  147  N.  W. 
647;  Kirch  v.  Davies,  55  Wis.  287,  11  N.  W.  689;  Holum  v.  Chicago, 
M.  &  St.  P.  R.  Co.  80  Wis.  299,  50  N.  W.  99;  McKinnon  v.  Atkins, 
60  Mich.  418,  87  N.  W.  564. 

Contra,  Loving  v.  Warren  County,  14  Bush.  316;  Collins  v.  Potts,  9  Ky. 
L«.  Rep.  536.  And  where  the  direction  is  made  part  of  the  verdict 
and  embodied  in  the  bill.  Rosenthal  v.  Vernon,  79  Wis.  245,  48  N. 
W.  486. 

And  refusal  to  direct  a  verdict  will  be  reviewed  by  the  general  term  of 
the  New  York  supreme  court,  though  no  exception  was  saved.  Benson 
T.  Oerlach,  51  Hun,  640,  4  N.  Y.  <Supp.  273.  But  not  on  an  appeal  from 
the  New  York  city  court  to  the  general  term  of  the  common  pleas.  Paige 
T.  Chedsey,  4  Misc.  183,  23  N.  Y.  Supp.  879;  Eckensberger  v.  Amend, 
10  Misc.  145,.  30  N.  Y.  Supp.  915. 

And  where  a  verdict  has  been  ordered,  subject  to  the  opinion  of  the  court 
at  general  term,  an  exception  is  not  -necessary  to  obtain  a  review  of 
the  determination  of  a  question  of  law  arising  upon  the  verdict  so  or- 
dered.    Duryea  v.  Vosburgh,  121  N.  Y.  57,  24  N.  E.  309. 

So,  plaintiff  in  a  case  in  which  exceptions  were  ordered  to  the  appejl.ate 
division,  who  asked  leave  to  submit  further  evidence  on  an  intimation 
of  an  intention  to  non&uit  him  and  to  allow  an  exception,  is  entitled 
to  have  the  appellate  court  treat  the  case  as  though  an  exception  were 
taken,  though  no  formal  exception  was  taken  when  the  nonsuit  was 
actually  granted.  Deane  v.  Buffalo,  42  App.  Div.  205,  58  N.  Y.  Supp. 
810. 

4  Taylor  v.  Switzer,  110  Mo.  410,  19  S.  W.  736 ;  Bondt  v.  Pennsylvania  Co- 


^39  017X2;  ,  TltlAIo  BBIXSP. 

138  Pa.  443,  20  AtU  871  j  Ai^terson  v<  Oliver,.  138  P»?fifi6,^2Q3Al*  981; 
Harvey  V.  Pollock,  148  Pa*. 534,  23  AtL  1127;  PoUdck  v.  Hajr^ey,  148 
Pa.  536,  23.Ati.  1128;  Finch  v.,  Conrade,  194  Pat  4126,  26  Ati.  368; 
Miller  v.  Balfour,  138  Pa.  183,  22  Atl.  86.  " 
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2.  By  whom  exceptions  to  be.  taken. 
An  ex(3eptioD..tQ.bQ  available  must  betake»<by -the  party ^  who 

seeks  to  h^ve  reviewed  the  ruling  or  instruction  complained  of.* 
And  a  joint  eirception  taken  by  two  or  irioire  pai*ties  i^  Unavail- 
ing unless  Well  takeil  as  to  all.®      '    •     '  '   '       ' 

1  It  must  be  taken  by  a  party  to  the  suit.  Conrad  v.  Jojinsoo,  ^0  Xnd.  4^1  i 
Campbell  v.  SwAsiey,  12  Ihd;  70.       ,  ,.!,.•,;         ' : 

So,  an  exception  taken  by  an  attorn^  .a^  qmidf^  ciirio^will  npjtbe  no|bioed. 
Birmingham  Loan  .&.  Auctiop^  Co.  y.^.F^u-st/zNat.  3^ti^ky  lpO..A,^a..  249, 
13  So.  945;  Conrad  v^  Johi>§on-  2Q  Ind.,42J.;,  Ki^igh*  v.  Xip>^>.15  Ind. 
374;  Martin  v.  Tapley^ll^  Maias. ,1J.6,  '{■••,      <    /  ^J    5'.«    "    •' 

Ei^t  an  exception  tfUcen  by  ttjue/real  party  intere8t^d•  in  thiei<a{}peai,'itliough 
not  thjB  nominal  Appeljant,  ip*  sufficiejvt;/  Fories  v/.i.{foreh,  f49/lQWa»*  351. 

8  7he.  rulQ  iai.that  9«n  exfseptjipn  iakien  tby  one/pairty.  is  nxit  available  <fo  his 

adversary.    Bingham  v.  Stage,  123  Ind. ^31,  03  H.  B..7$6..  Bat  tbat  it 

,  must  be  taken  by  the  partjr  cL^iiping  tp, ,be,  ii^iif^^4''    Coates.y^  \yills«»# 

■"94^0.174. ■  ■;/  ■'  '..  ■",".  V   ..•  '.. ..'.,    ,   ,/..  ,  ,11  .. ' 

Bjit.in  Grand  JRapids  v.  Perkins,  78.Mi(*.  ^3,,, 43  NyW.  .10^7,. it  upheld 
that  the  fact  that  the  objection  and  exception  taken  to  a  ^luiirgeF  overe 
not  taken  by  the  counsel  represei^ting  the  appellant  wil}  not  nrevenjt 
him  from  availing  himself  of  th'emi  '  .. 

And  in  Buflo  v.  Juif,  "63.Mich...§15,^  N.  W./lQ5y«taa,htldiihat,.aWiM)ugh  it 
i0  not  Qtrictly  for  the  court^.to  determiqe  iyhe^.her>  anieieoeptioaV^oitld  be 
noted,  if  the  par^y  ^ees.fit  t(^, accept  the'judge's.aatdoti,  it  ift>diiffioient. 

SBosley  v.  National  Mach.  Co.  123  N.  Y.  5fiO,l25^N.  e!.'  990;' Schoonmaker 
y.  Bonnie,,  ip  N..  Y.  565,  23.<N,  S.  1106^  .^^ardoier.v.  Fviededeh,r.SA 
App.  Div.  521,  49  N.  Y.  Stvpp.  10177;  Markhaw  y.  iWafthburii^  46  N. 
Y.  S.  R.  683,  18  N.  Y.  S^upp,  355.  £specisally  iwjieir«  itiie^^e  ks  to 
whom  the  ruling  was  incorrect  m^de  no..xeqaeat  that* ^ its  'effect  be 
limited  by  appropriate  instructions.  Gardner  v.  FriedericJki,  25  App.. 
Div.  521,  49  N.  Y.  Supp.  IO77.  '  '  .  ""  '       '  '     '        '  . 

«,  •       ,-11  •      111-'**;.''  '        1 

..  "       ;j        ►  .•  .  •■.  .•.Jul'  '  ,  .  ' 

3.  When  to  be  taken.  ' 

And  to  gecure  the  right  of  review,  an  e^ceptior^  piust  be  taken 
at  the  time  when  the  ruling  ^  or  instruction  *  objected  to  is  given ; 
and  should  be  tben.jxoted.;^  but  if. seasonably  taken  the  judge- 
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may  allow  it  to  be  noted  before  the  verdict,*  but  not  atfter  ver- 
dict.*   

■  ••     t 

1  Turner  v.  Yates,  16  How.  14^  29,  14  .1^.  ed.  824,  831;  Hanna  v.  Maas, 
122  U.  S.  24,  30  L.  ed.^1117,  7,S,up.  Ct.  Rep.  1055;  Uater  v.  Georgjia, 
C.  &  N.  R.  Co.  90  Ga.  802,  17  S.  E,  113;  Horne  v,  Guiser  Mfg.  Co. 
74  Ga.  790;  Corniff  v,  Cook,  ^5  Ga.  6J,  61  Am.  St.  Rep.  55,  g2  g.  E.  47; 
Brown  v.  Caylor,  144  Ga.  302,  Ann.  Cas.  1916D,  745,  87  .S.  E,  295; 
Matsinger  v.  Fort,  118  Ind.  107,  20  N.  E.  653;  Kern  v.  Bridwell,  119 
Ind.  226,  12  Am.  St.  Rep.  409,  21  N._fi.  664;  thomas  v.  Griffin,  1  Ind. 
App.  457,  27  N.  E.  754;  Hughes  v.  Robertson,  1  T.  B.  Mon.  (Ky.)  215, 
15  Am.  Bee.  104^  Cobb  v.  Stewart,  4  M6t.'  tKy.)  255,  83  Am.  Dec.  465; 
Lee  Gin  &  Mach.  Co.  v. 'Duncan;  1  Miss:  Dec.  No.  18,  169,  28  So.  1018; 
Ecton  V.  KansaisCity;  O.  A;  S.  R.  CoV  96  M«.  App.  387;  Cari*€iiter  v. 
Carpenter,  78  K  H.  440,  L.R>J1917P,  974,  101  Atl.  628^  Allen  v. 
Sallinger,  108  N^  a  169^  12.  6.  (E*>'89q?  '8tew«rt  ▼.  Hundi^tm  Bank, 

II  Serg.  ft  It  267,  14  Am;  Dec.r6^;  Stedhftm'  t.  Creightonv  28  S.  C. 
609,  9  S.  E.  466;  Bransford  ▼.  Karn,  87  Va.  242,  12  S.  K  404.  See  also 
note  to  Miasojuri  v,  Hope,  8  X^.I^.A.  i^Oj^.;  Chic^agq,  h  ft  ^.  R,  Cov  v. 
Xinn,  30  Ind^  App..  8i8>  6&  K.  .E,.5|52^. Penney  v.  Hampto^a,  73  N.  H. 
45,  58  Atl.  :M)46,;  AHey  v,.Howell,  141  N.  C.  -113,  3Q  ig.  £.  ^31;  ffiUou 
▼,  Sedfield,  296^  Pa.  ^90,  ;^4  Atl.  8864         , 

So,  of  exceptions  to  the  improper  coiidiict  or  remarks  esf-  the  trial  judge,  or 
of  counsel.  Ohaiidlei^  v.>  Tbonpsion,  30  Fed.  88;  Hoyt  V.  Giirpenter,  6 
Kan.  App.  305,  51  Pac.  71;  Kennedy  v.' Ht^laday,  25  Jti<K'App.  503. 
The  ipiproper  restrictjion  .ol  tj^a  numler  0/  witnesse;^  on  any  .one  point. 
Skeen  t.  Moon^,,  S  Ut9*h,  1574'3a.Pa«.  .36^;  Meier,  v.  Morgan^  8^  Wis. 
289>  6^  N.  W«  174,'  Thfetimpropc^  adipoissipQ  oir.rejectip^  of  «;vi4ence. 
Watson  V.  LaQkaad  Roller  Skating  Rink  Go.  177  III.  203,  52  N,  £.  317; 
Brown  T.  ^Ib^S  Pa.  Supfir.  Ot*  413;  FeidWr.v.Motx;,  42  Kan.  519, 
22  Pac.  661;  McPheo,  v.  Sullivan,  77  WU»  33,  45  N,  W..  8j08j  Hangen 
V.  Hachemeister,  1,14;N..  Y^  666,  5  ]t/.R.A..  137,  24  N.  Y..S.  R.  5^^% 

III  Am.  St.  Rep.  691,' 21  N.  E.  1046.     . 

In  McAnaw  y.  Matthis,  129.  Mo.  142,  31  S.  W.  344,  it  is  held,  that,  thoug:)i 
the  reqoxjl  fail  ito.show.  A  .pJQ?pi>t  pcepjtion  to  certain  rulings  com- 
plained p^,,l?y  .fijie.ifsp  of  ^Jijich  phrases  as  "jihpn  and  there,"  "at  the 
moment,''.  "in^wecUateiy,", or  words  pf  like  import,  it  is  sufficient  if 
the  reeled,  doesj  ahow  jbhat  tfie  questions  ruled  on  were  raised  one 
after  the  other  on  the  same  day,  and  that  after  the  ruling  on  each 
question  an'  exception  was  takep. 

And  in  Lair4  ▼•  Uptpn»  8  N.  M*  409,. 46  Pf^c,  1010,  th^  words  ''during  the 
progress  of  a  trial,"  in  a  statute  requiring  exceptions  to  decision  of 
the  court  on  any  matter  of  law  arising  during  the  progress  of  a  trial 
io  be  taken  at  the  time  of  the  decision,  were  held  to  mean  during  the 
steps  taken  from  the  beginning  of  the  trial  to  its  final  disposition  in 
the  trial  court,  including  a  motion  in  arrest  and  a  motion  for  a 
new  tnaL 
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In  West  Virginia,  an  exception  to  a  ruling  of  the  court  upon  the  trial  may 
be  taken  at  any  time  before  the  retirement  of  the  jury.  Gilmer  v. 
Sydcnstricker,  42  W.  Va.  52,  24  S.  E.  566;  Greenbrier  Industrial  Expo- 
sition V.  Ocheltree,  44  W.  Va.  620,  30  S.  E.  78. 

« Kansas  P.  R.  Co.  v.  Twombly,  100  U.  S.  78,  25  L.  ed.  550;  'Holmes  v. 
Montauk  S.  B.  Co.  35  C.  C.  A.  556,  93  Fed.  731.  But  it  is  too  late  after 
part  of  the  jury  have  retired.     Spooner  v.  Handley,  151  Mass.  313,  23 

N.  E.'840. 

So,  of  failure  to  charge  on  a  special  point,  or  refusal  to  give  a  requested 
charge.    Thrasher  v.  Postel.  79  Wis.  503,  48  N.  W.  660. 

And  in  Fire  Asso.  of  PhUadelphia  v.  Kuby,  58  Neb.  730,  79  N.  W.  723. 
reversal  on  the  ground  of  omission  to  tile  the  instructions  with  the 
clerk  before  they  were  read  to  the  jury  was  refused  because  no  ex- 
ception was  taken  on  the  ground  before  they  were  read. 

In  some  of  the  states,  an  exception  is  npt  necessary  to  have  a  review  of 
the  action  of  the  trial  court  as  to  instructions.  For  cases,  see  supra, 
§l,c  (7). 

'An  exception  to  a  ruling  on  a  question  of  evidence  must  be  taken  and 
reduced  to  writing,  or  entered  in  the  minutes  at  the  time  the  ruling 
is  made;  but  an  exception  to  a  charge  given  to  the  jury  must  be  taken 
before  verdict.  N.  Y.  Civ.  Prac.  Act.  §  446.  And  see  Ruben leld  v. 
Rabiner,  33  App.  Div.  374,  54  N.  Y.  Supp.  68,  where  an  exception 
to  order  directing  a  verdict,  taken  after  the  discharge  of  the  jury, 
was  held  to  have  been  taken  too  late. 

And  §§  105,  108,  Civ.  Prac.  Act,  providing  for  relief  from  a  judgment  order 
or  other  proceeding  taken  against  one  through  his  mistake,  inadverture. 
or  excusable  neglect,  and  for  supplying  omissions  from  any  proceedings, 
cannot  be  invoked  for  the  purpose  of  supplying  exceptions  n4tnc  pro 
tunc  claimed  to  have  been  omitted  through  inadvertence  and  mistake. 
Fifth  Ave.  Bank  v.  Parker,  15  N.  Y.  Supp.  784. 

4Hunnicutt  v.  Peyton,  102  U.  S.  333.  354,  26  L.  ed.  113,  116;  Gibson  v. 
Beveridge,  90  Va.  696,  19  S.  E.  785. 

A  practice  of  the  trial  court,  not  embodied  in  a  rule,  permitting  excep- 
tions to  be  taken  after  the  close  of  the  trial,  and  included  in  the  bill 
of  exceptions  as  if  taken  in  proper  time,  does  not  obviate  the  neces- 
sity of  a  timely  exception  at  the  trial  and  before  verdict.  Johnson  v. 
Garber,  19  C.  C.  A.  556,  43  U.  S.  App.  107,  73  Fed.  528. 

•  United  States  v.  Carey,  110  U.  S.  61,  28  L.  ed.  67,  3  Sup.  Ct.  Rep.  424; 
Renfrpe  v.  Wynne,  74  Ga.  406;  Mann  v.  Maxwell,  83  Me.  146,  21  Atl. 
844;  Oakley  v.  Van  Noppen,  95  N.  C.  60;  Virgin  Cotton  Mills  v.  Aber 
nathy,  115  N.  C.  402,  20  S.  E.  522. 

So,  an  exception  appearing  only  in  the  statement  of  facts  filed  after  ad- 
journment for  the  term  will  not  be  noticed.  Mallory  v.  Smith,  70 
Tex.  262,  13  S.  W.  199.  So,  also,  of  one  raised  for  the  first  time  on 
the  motion  for  a  new  trial.    Garner  v.  State,  31  Fla.  170,  12  So.  G3S; 
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Barker  ▼.  Todd,  37  Minn.  370,  34  N.  W.  895.  Or  for  the  fircrt  time  .oi» 
appeal.  Knight  t.  Chicago,  B.  I.  ft  P*  R.  Oo.  SI  Iowa,  310,  46  N.  W. 
1112;  Stoith  v.  Pearson,  44  Minn.  897,  46  N.  W.  849;  MeGraw  v. 
Franklin,  2  Wash.  17,  25  Pac.  911,  26  Pac;  810. 

In  Iowa,  an  exception  to  a  ruling  or  decision  must  be  taken  at  the'  time 
it  is  made.  Nagel  v.  Guittar,  62  Iowa,  610,  17  N.  W.  (i71.  But  an  ex- 
ception to  instructions  ne«d  not  %»  taken  at  the  time,  but  may  he  at 
any  time  within  three  days  after  verdiot.  Watson  t.  Stotts,  6&  Iowa, 
659,  27  N.  W.  813.  They  may  be  taken  on  the  motion  for  a  new 
trial,  if  made  within  the  time  limited*  Beere  v.  Keedleay  65  Iowa,  101^ 
21  N.  W.  203;  Rowen  v.  Sommers,  101  Iowa,  735,  66  N.  W-  897. 
But  extending  tiie  time  in  whieh  to  |Lle  such  motion  doea  not  extend 
the  time  in  which  to  file  exceptions.  Leach  y.  Hill,  97  Iowa,  81,  66 
N.  W.  69.     . 

In  North  Carolina  an  exception  to  a  charge  or  refusal,  to  charge  may  be 
first  taken  in  the  appellant's  statement  of  case  on  appeal;  but  excep*^ 
tions  as  to  all  other  matters. must  be  taken  at  the  time.  Lee  v..  Wil- 
liams, 111  N.  G.  200,  16  S.  E.  175;  Marriner  v.  John  l*^  Roper  Lumber 
Co.  113  N.  C.  52,  18  S.  E.  94;  Smith  v.  Smith,  108  N.  C.  365,  12  S,  E.. 
1045,  13  S.  E.  113.  But  exceptions  to  a  charge,  filed  after  settlement 
of  the  case  on  appeal,  are  too  late, — especially  where  no  extension  of 
time  in  which  to  file  them  is  shown  by  the  record  or  in  writing, '  and 
appellant's  claim  of. consent  is  denied  by  appellee.  Hemphill  w  Morri'; 
•son,  112  N.  C.  766,  17  S.  E.  536. 

4.  Sufficiency. 

(k  Form  of  exceptiotL, — No  particular  fo,rin  in  alleging  and 
saving  exceptions  is  required ;  if  the  court  underatands  that  coun^ 
sel  except  to  a  ruling  or  refusal  to  rule,  instructions  given  or 
refusal  to  instruct,  it  is  sufficient.*  And  the  actual  use  of  the 
word  "exception'*  is  not  always  necessary  to  show  that  Oiie  was 
duly  taken ;  *  nor  on  the  other  ha^id  does  its  use  always  indicate 

that  an  exception  was  taken.* 

■    ",  •  ••  t .. . . ,  ^ ,      ,  . . 

X  Leavenworth  v.  Lafayette  Mills,  6  B:an.  288;   Tawing  v.  Clifford,.  136 

. .  Ma^s.  482.    An4.that  they  inteni^.  not  tp  abide  the  ruling.    Woolsey  v. 

Lasher,  35  App..i)iv.  108,  54  N..Y.'Supp.  737;;;;  /       '    :'\  .     .      "  *  * 

The. ganger  in  not  taking  an  exceptioi^.e^^ressly  and  f0]gnally.is  that  the 
judge- may  not  understand  that  counsel  inten4.to  except,,. and 'thus  the 
fiKoept|on  may  be  lost.  .  So  an  expeption  to  an  order  sdenyin^  a  inotion 
for  a  new  trial  asked  xm  the  .fipround  that  certain  ..findings  of  law  are 
^^ainst  the  law  ol  the  land  and  against  the  evidence  sufficiently  saves 
the  question  of  law  for  review,  though  no  formal  or  technical  eicep^ 
tiona  weye  saved. to  the  findings  themselves.  Leavenworth  v.  Lafayette 
Mills,  6  ICan:  28^ 

Abbott,  Civ.  Jur.  T.— 25. 
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But  merely  handing  to  the  judge  a  written  request  for  instructions  does 
not  necessarily  imply  that,  if  it  is  not  granted,  an  exception  is  saved ; 
if  the  party  intends  to  except  to-  the  charge  given^  as  not  conforming 
to  his  request,  it  is  his  duty  to  allege  exceptions  in  such  form  that 
the  judge  may  understand  them  to  be  intended  as  such.  L<3yland  y. 
Pingree,  134  Mass.  367. 

So,  also,  merely  objecting  to  the  admission  of  evidence,  the  record  not 
showing  a  speicifie  exception  to  the  ruling  on  the  objectionj  is  insuffi' 
cicnt.     Grabtree  v.  Vanhoozier,  53  Mo.  App.  405. 

And  simply  praying  an  appeal  is  not  equivalent  to  an  exception  to  the 
ruling  of  the  trial  court  assigned  as  error  so  as  to  dispense  with  the 
necessary  statutory  exception  to  such  ruling.  Fletther  v.  Waring,  137 
Ind.  159,  36  N.  E.  896. 

And  an  exception  taken  in  the  form  of  an  argument  will  not  be  noticed. 
Hall  V.  Hall,  45  S.  C.  33,  22  S.  E:  777. 

But  an  oral  exception  to  an  order  or  decision  is  sufficient  if  jntered  of 
record  and  the  grounds  appear  in  the  entry  at  the  end  of  the  decision. 
Cramer  v.  White,  29  Iowa,  336. 

In  Washington,  exceptions  to  rulings  need  not  be  noted  in  the  journal  of 
the  trial  court  or  come  up  to  the  appellate  court  in  the  form  of  journal 
entries.  Oregon  R.  &  Kav.  Co.  v.  Owsley,  3  Wash.  Terr.  250,  13  Pac. 
710. 

*  Tlius,  a  recital  in  the  bill  of  exceptions,  that  to  the  "action  of  the  court 
in  giving  said  instruction,  defendant  then  and  there  objected,  is 
sufficient  to  show  that  an  exception  was  reserved  to  such  instruction, 
Eisner  v.  Supreme  Lodge,  K.  L.  H.  98  Mo.  640,  11  S.  W.  991. 

So,  a  statement  of  th6  court,  in  ruling  oh  evidence,  that  certain  testimony 
was,  under  objectiony  subject  to  the  competency  of  the  witness^  KofEi- 
ciently  shows  that  effectual  objections  and  sufficient  exceptions  were, 
at  some  time  during  the  trial,  taken  to  its  admission.  Wlii,tney  v. 
Traynor,  74  Wis.  289,  42  N.  W.  267. 

And  an  objection  to  the  exclusion  of  testimony  on  the  ground  of  the  wit- 
ness's incompatency,  based  on  a  suggestion  to  the  court  that  there  is 
no  evidence  of  such  incompetency,  is  a  proper  mode  of  reserving  an  ex- 
ception to  the  court's  ruling.  Cromwell  v.  Horton,  94  Ala.  647,  10 
So.  358. 

'Thus,  counscrs  statements,  "I  except  to  that  statement,"  "I  take  excep- 
tion to  that  statement,"  "I  except,"  or  statements  by  the  coiirt  "let 
exception  be  noted,"  "note  the  exception,"  made  during  couniSel's  argu- 
ment to  the  jury,  are  not  sufficient  to  present  for  review  the  arguments 
complained  of,  unless  taken  to  an  adverse  ruling  on  previous  <)bjec- 
tions  properly  raised.  Marder  v.  Leary,  137  111.  319,  26  N.  E.  1093; 
North  Chicago  Street  R.  Co.  v.  Southwick,  165  HI.  494,  46  N.  E. 
377: 

As  to  the  necessity  of  an  objection  preceding  the  exception,  see  Bttpra, 
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§  1,  note  2;  and  for  the  necessity  generally  of  objections^  9ee  ante, 
chapter  ix..  Offers  of  Evidence  and  Objections.  • 

h.  Anticipatory  tiote  of  hdended  exception. — A  previous 
reservation  of  the  right  to  except  subsequently  is  not  a  sufficient 
exception.^ 

1  Gregory  v.  Dodge,  14  Wend.  693,  affirming  4  Paige,  557. 

c.  Stipulations  as  to  exceptions. — A  stipulation  of  counsel,  or 
a  direction  by  the  trial  judge  to  which  there  is  no  dissent,  that 
the  stenographer  should  enter  an  exception  to  whatever  there 
should  be  an  objection  to,,  does  not  make  a  subsequent  objection 
equivalent  to  an  exception ;  but  will  entitle  an  objecting  party  to 
have  an  exception  inserted  on  the  settlement  of  the  case.* 

Nor  is  a  stipulation  that  it  is  understood  that  an  exception 
follows  every  objection  on  the  trial,*  or  that  a  general  exception 
shall  serve  as  a  particular  exception  to  each  objection/  available 
as  an  exception. 

I  Stephens  v.  Reynolds,  6  N.  Y..454;  Briggs  v.  Waldron,  83  N,  Y.  582. 
Contra,  Stevenson  v.  Woltman,  81  Mich.  200,  46  N.  W*  826.  And 
see  Codes  and  statutes  in  various  states. 

« Greer  v.  Greer,  58  Hun,  251,  12  N.  Y.  Supp.  778.  » 

3  People  y.  Buddensieck,  103  K  Y.  501,  57  An.  Rep.  766,  9  N.  E.  44. 

d.  Particularity  and  definiteness.  (1)  In  general. — ^Excep- 
tions to  be  of  any  avail  must  present  specifically  the  ruling  or 
instruction  objected  to ;  ^  an  exception  to  one  ruling  will  not  avail 
to  hring  up  for  review  another.* 

1  Springfield  F.  &  M.  Ins.  Co.  v.  Sea,  21  Wall.  162,  22  L.  ed.  513$  Phil- 
adelphia Casualty  Co.  v.  Fechheimer,  220  Fed.  401,  Ann.  Cas*  11>17D, 
64,  136  C.  C.  A.  25;  Morse  v.  TUlotaon  &  W.  Co.  253  Fed.  34Q,  1 
A.L.R.  1485,  165  C.  C.  A.  122;  Birmingham  R.  Light  &  P.  Ca  v. 
Gonsalez,  183  Ala.  .273,  Ann.  Cas.  1916A,  543,  61  So.  80;  MiUar  ▼. 
Millar,  X75  CaL  797,  L.RA..1018B,  415,  Ann.  Cas.  1918E,  i84>.167 
Pac.  394;,  Garmody  v.  Capital  Traction  Co.  43  App.  D.  C.  245,  Ann. 
Cas.  1916D,  706;  Coons  v.  Pritchard,  69  Fla.  362,  L.R.Aa915F, 
558,  68  So.  225,  J^  N.  C.  C.  A.  483;  Suttles  v.  Smith,  76  Ga^.  830; 
Central  R.  Co.  v.  Freeman,  75  Ga.  331;  Devine  v.  Delano,  272  111. 
166,  Ann.  Cas.  1918A,  689,  111  N.  E.  742;  Davidson  Bros  Co.  v. 
Des  Moines  City  R.  Co.  170  Iowa,  467,  Ann.  Cas.  19170,  1226,  153 
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K.  W.  70}  Ingram  ▼.  Kansas  City,  S.  &  G.  R.  (3o.  134  La:  377,  50 
L.R.A.(N.S.)  688,  64  So.  146;  Cumberland  Glass  Mfg.  Co.  v.  De  Witt, 
120  Md.  381,  Ann.  Cas.  1915A,  702,  87  Atl.  927 ;  McLellan  v.  Fuller, 
.  220  Mass,  494,  Ann.  Cas.  1917B,  1,  108  N.  E.  180;  Baxter  v.  Wood- 
ward, 191  Mich.  379,  Ann.  Cas.  1918C,  946,  158  N.  W.  137;  Southard 
▼.  Latham;  18  N.  M.  503,  50  L.Il.A.(N.S.)  871,  138  Pac.  205;  Cleve- 
land ▼.  Bateman,  21  N.  M.  675,  Ann.  Cas.  1918E,  1011,  158  Pac.  648; 
Cureton  v.  Westfield,  24  S.  C.  457 ;  Lewis  v.  New  York,  L.  E.  &  W. 
R.  Co.  123  N.  Y.  496,  26  N.  E.  357 ;  Butler  v.  Oswego,  66  Hun,  358,  10 
N.  Y.  Supp.  768;  Russell  v.  Olson,  22  N.  D.  410,  37  L.R.A.(N.S.) 
12X7,  Ann.  Cas.  1914B,  1069,  133  N.  W.  1030;  Cununings  v.  Lobeitz, 
42  Okla.  704,  L.R.A.1915B,  415,  142  Pac.  993;  Sallaske  ▼.  Fletcher, 
73  Wash.  593,  47  L.R.A.  (N.S.)  320,  Anp.  Cas.  1914D,  760, 132  Pac.  648; 
Hubbard  v.  Equitable  Life  Assur.  Soc.  81  W.  Va.  663,  4  A.L,R.  886, 
96  S.  E.  811.  And  see  note  to  State  v.  Hope,  8  L.R.A.  60S;  Mt. 
Kdbo  Anthracite  Coal  Co.  v.  Williamson,  73  Ark.  530,  84  6.  W. 
779;  White  v.  Black,  14  Pa.  Super.  Ct,  459;  Magoon  y.  Before,  73 
Vt  231,  50  Atl.  1070;  Whipple  v.,  Preece,  24  Utah,  364,  67  Pac. 
1072;  Pennsylvania  Co.  v.  Whitney,  95  C.  C.  A.  70,  169  Fed.  673; 
Wood  V.  Dodge,  23  S.  D.  96,  120  N.  W.  774. 

•  Springer  Lithographing  Co.  v.  Falk,  8  C.  C.  A.  224,  20  U.  S.  App.  296, 
69  Fed.  707;  Travelers'  Ins.  Co.  v.  Murray,  16  Colo.  296,  26  Pac. 
774;  East  St.  Louis  Electric  R.  Co.  v.  Stout,  150  111.  9,  38  N.  E. 
963;  State  ex  rel.  Roe  v.  Weaver,  123  Ind.  512,  24  N.  E.  330;  West- 
lake  V.  Muscatine,  85  Iowa,  119,  52  N.  W.  117;  State  ex  rel.  Smith 
V.  Judge  of  Eighteenth  Dist.  Ct.  38  La.  Ann.  920;  Herman  v.  Jeffries, 
4  Mont.  613,  1  Pac.  11;  Schoonmaker  v.  Bonnie,  119  N.  Y.  566,  23 
N;  :E.  1106;  King  v.  Buffalo,  57  Hun,  586,  10  N.  Y.  Supp.  564;  Elk 
.  Twp.  V.  Beaver  Twp.  4  Sadler  (Pa.)  49,  18  W.  N.  C.  438,  7  Atl.  133; 
Schoonover  v.  CondcHi,  12  Wash.  475,  41  Pac.  195. 

Contra,  of  a  <3[uestion  necessarily  involved  in  the  one  duly  excepted  to. 
Re  Parker,  66  Hun,  604,  8  N.  Y.  Supp.  394.  So  where  the  court 
directs  a  verdict,  an  exception  to  the  court's  ruling  thereon,  in  the 
absence  of  anything  from  which  it  may  be  implied  that  the  right 
to  go  to  the  jury  has  been  waived,  is  sufficient  to  present  the  objec- 
tion on  appeal  that  tfiere  were  questions  of  fact  for  the  jury,  though 
-there  was  no  exception  to  his  previous  denial  to  go  to  the  jury*.  '  Kum- 
berger  v.  Congress  Spring  Co.  158  N.  Y.  339,  53  N.  E.  3.  And  so,  €fven 
though  there  was  no  specific  request  that  each  fact  be  submitted 
'  and  an  exception  saved  to  the  ruling  thereon.  Vail  -v.  '  Rey- 
nolds, 118  N.  Y.  297,  23  N.  E.  301.  And  when  a  motion  t6  diflmisa 
the  complaint  and  a  motion  to  go  to  the  jury  are  substantially  simul- 
taneous, an  exception  to  a  denial  of  the  latter  motion  is  equivalent 
to  an  exception  to  tho  granting  of  the  motion  to  dismiss.  Smith  v. 
Stephens,  47  Hun,  318.. 

(2)  Exceptions  in  gross. — So,  a  general  exception  directed  to 
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several  rulings  ox  instructions,  or  to  a  charge  involving  more 
than  a  single  proposition,  is  not  available  if  any  one  of  the 
rulings,  instructions,  or  propositions  is  correct;  *  but  each  rul- 
ing sought  to  be  reviewed  must  be  presented  on  a  timely  ex- 
ception.* 

iBoogher  v.  New  York  L.  In*.  Oo.  103  U.  S.  90,  26  L.  ed-  310;  Phil- 
adelphia Casualty  Co.  ▼.  F^chheimer,  Ann.  Cas.  1917D,  M,  220  Fed^ 
401,  136  C.  CL  A.  25;  Birmuigham  R.  ejbc.,.  Co.  v.  Gonzalez,  183  Ala. 
273,  Ann.  Caa.  1916A,  643,  61  So.  SO;  Whyte  v.  Rosencrantz,  123 
Gal.  634,  £»  Pac.  436;  Gray  t.  Elzroth,  10  Ind.  App.  587,  37. N.  E. 
551;  Eltcm  v.  Markham,  20  Barb,  343;  Jones  v.  Osgood,  6  N.  Y.  233; 
Cronk  v.  Canfield,  31  Barb.  171;  Luttrell  v.  Martin,  112  N.  C.  593 
17  S.  E.  573j  Neeley  v.  Democratic  Pub.  Co.  12  Wash.  659,  41  Pac 
173. 

Contra,  if  the  rulings  as  a  whole  embrace  but  a  single  proposition  of  law. 
Henkle  v.  Keota,  68  Iowa,  334,  27  N.  W.  250. 

« Walter  V.  Walter,  117  Ind.  247,  20  N.  K  148;  Kleinschmidt  v. 
Her,  6  Mont.  122,  9  Pac.  901;  Bosley  y.  National  Mach.  Co.  123  N. 
Y.  554,  -25  N.  E.  990;  Meekins  v.  Tatem,  79  N.  C.  546;  Murray  v. 
Murray,  6  Or.  17;  Pearce  v.  Suggs,  85  Tcmn.  724,  4  S.  W.  526;  Car- 
ron  V.  Little,  73  Wis.  52,  40  N.  W.  582. 

And  so  taken  that  there  shall  be  no  doubt  a6  to  the  speu:fic  ruling  bought 
to  be  reserved  for  review,  and  no  necessity  to  hunt  for  it  during  the 
progress  of  the  cause.  Kimball  v.  Carter,  95  Va.  77,  38  I4.R.A.  570, 
27  S.  E.  823 ;  Carroll  v.  Little,  73  Wis.  52,  40  N.  W.  582. 

(3)  Evidence. — ^Whether  or  not  evidence  was  improperly  ad- 
mitted or  excluded  will  not  be  determined  on  an  appellate  re- 
view, unless  the  exception  specifically  points  out  the  evidence 
considered  objectionable/  or  shows  what  the  evidence  offered 
and  rejected  was.*  Exceptions  to  rulings  on  evidence  should  be 
specific'  * 

Nor  can  the  correctness  of  a  ruling  on  a  motion  to  strike  out 
evidence  be  reviewed  if  the  exception  fails  to  point  out  the  evi- 
dence in  question  and  its  obj,ectionable  features.* 

IBirmiiigliam  v.  Pettit,  21  D.  C.  209;  Weston  v.  Moody,  29  Fhi.  169, 
10  So.  .612;  Minter  V.  State,  104  Ga.  743,  30  8.  E.  989;  louis- 
vUle  &  N.  R.  Co.  V.  Montgomery,  17  Ky.  L.  Rep.  807,  32  S.  W.  738 ; 
French  t.  Day,  89  Me.  441,  36  Atl.  909;  Wiley  v.  Logan,  95  N.  C.  358; 
Howard  ▼.  Quattlebaum,  46  S.  C.  95,  24  S.  E.  93.  And  see  note  to 
Shmners  y.  Proprietora  of  Locks  &  Canal,  12  L.R.A.  554. 

It  should  be  so  pointed  out  as  not  to  subject  the  court  to  unnecessary  labor 
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and  danger   of   mistakes    by   being   required   to   search   through  the 
record  for  it.    Kimball  v.  Carter,  95  Va.  77,  28  L.R.A.  570,  27  S.  E. 
823. 
Thus,  a  mere  reference  to  the  evidence  as  being  found  upon  certain  desig- 
nated pages  is  insufficient.    White  v.  Mosa,  92  Qfi.  244,  18  S.  E.  13. 

And  upon  a  general  exception  to  evidence,  partly  admissible  and  partly 
inadmissible,  the  court  is  not  bound  to  separate  the  legal  and  the 
illegal  portions.     Lowe  v.  State,  88  Ala.  8,  7  So.  97. 

So,  an  exception  to  a  question  put  to  a  witness  must  statd  the  name  of 
the  witness.  Freeny  v.  Freeny,  80  Md.  406,  31  Atl.  304.  And  what 
his  answer  was.  Baltimore  &  F.  T.  Tump.  Co.  v.  Hebb,  88  Md.  132, 
40  Atl.  879;  Cecconi  v.  Rodden,  147  Mass.  164,  16  N.E.  749;  Francis 
V.  Rosa,  151  Mass.  532,  24  N.  E.  1025.  And  that  it  was  unfavorable 
to  the  exceptant.    Cecconi  v.  Rodden,  147  Mass.  164,  16  N.  E.  7*9. 

And,  according  to  Toledo,  St.  L.  &  K.  C.  R.  Co.  v.  Jackson,  5  Ind.  App. 
547,  32  N.  E.  793,  and  Carpenter  v.  Willey,  65  Vt.  168,  26  Atl.  488, 
to  reserve  an  available  exception  to  the  exclusion  of  testimony,  a 
proper  question  must  be  asked,  and,  on  objection  thereto,  an  offer 
made,  stating  the  testimony  the  witness  will  give  if  permitted  to 
answer,  and  an  exception  taken  to  the  exclusion  of  the  evidence  as 
shown  by  the  question  and  oflFer. 

<Dunton  v.  Keel,  95  Ala.  159,  10  So.  333;  Marshall  v.  Hancock,  80  Cal. 
82,  22  Pac.  61;  DeGraflfenreid  v.  Menard/  103  Oa.  651,  30  S.  E.  560; 
Hirschl  v.  J.  I.  Case  Threshing  Mach.  Co.  85  Iowa,  451,  62  N.  W. 
363;  Gay  v.  Tower,  173  Mass.  385,  53  N.  E.  999;  Phoenix  Ins.  Co.  v. 
Padgitt,  —  Tex.  Civ.  App.  — ,  42  S.  W.  800 ;  Miller  v.  State,  28  Tex. 
App.  445,  13  S.  W.  646.  And  its  materiality.  Pennsylvania  Co.  v. 
Newmeyer,  129  Ind.  401,  28  N.  E.  860;  Meyers  v.  Cohn,  4  Misc.  185, 
23  N.  Y.  Supp.  996.  And  see  note  to  Sh inner s  v.  Proprietors  of  Locks 
&  Canals,  12  L.R.A.  554. 

8o,  an  exception  to  rejection  of  a  question  proposed  to  be  put  to  a  wit- 
ness must  set  out  the  question  (Masons'  Union  L.  Ins.  Asso.  y. 
Brockman,  20  Ind.  App.  206,  50  N.  E.  493;  Gipe  v.  Cummins,  116 
Ind.  511,  19  N.  E.  466;  Kern  v.  Bridwell,  119  Ind.  226,  21  N.  E. 
664;  Swearingen  v.  Hartford  Ins.  Co.  52  S.  C.  309,  29  S.  E.  722), 
the  answer  expected  (Tolbert  v.  State,  87  Ala.  27,  6  So.  284; 
Sullivan  County  Comrs.  v.  Arnett,  116  Ind.  438,  19  N.  E.  299;*  Paddle- 
ford  V.  Cook,  74  Iowa.  433,  38  N.  W.  137;  Todd  v.  Louisvllb  &  N. 
R.  Co.  10  Ky.  L.  Rep.  864,  11  S.  W.  8;  Smeth-arftt  v.  Proprietors  of 
Independent  Cong.  Church,  148  Mass.  261,  2  L.R.A.  695,  19  N.  E. 
387;  Peterson  v.  Mille  Lacs  Lumber  Co.  51  Minn.  90,  "fe2  N.  W.  l6d2; 
Sellars  v.  Foster,  27  Neb.  118,  42  K  W.  907;  Herring  v.  Mason,  17 
Tex.  Civ.  App.  559,  43  S.  W.  797;  McAuley  v.  Harris,  71  Tex.  631, 
9  S.  W.  679;  Westcott  v.  Westcott,  69  Vt.  234,  39  Atl.  199|,  and  show 
that  -the  answer  would  have  been  favorable  (Tolaon  v:  Inland  &  S. 
Coasting  Co.  6  Mackey,  39;  Todd  v.  Louisville  &  IST.  R.  Co.  10  Ky.  L 
Rep.  864,  11  S.  W.  8).  " 


xa. — EXCEPTioOT.  891 

•  Millar  v.  Millar,  175  Cal.  797,  L.R.A.1918B,  415,  Ami.  Cas.  19132,  184, 
167  Pac.  394;  Coons  v.  Pritchard,  69  Fla.  362,  L.R,A.1915F,  558, 
68  So.  225,  9  N.  C.  C.  A.  483;  Sherwin  v.  Aurora,  257  111.  458,  43 
L.ll.A.(N.S.)  1116,  100  N.  E.  938,  4  N.  0.  C.  A,  87;  Davidson  Bros.  Co. 
V.  Des  Moines  City  R.-  Co.  170  Iowa,  467,  Ann.  Cas.  1917 C,  1226,  153 
N.  W.  79 ;  Cumberland  Glass  Mfg.  Co.  v.  De  Witt,  120  Md.  331 ,  Ann. 
Cas.  1915A,  702,  87  Atl.  927 ;  Miller  v.  Journal  Co.  246  Mo.  722,  Ann. 
Cas.  1914B,  679,  152  S.  W.  40;  Garrison  v.  Newark  Call  Printing 
&  Pub.  Co.  87  N.  J.  L.  217,  Ann.  Cas.  1917C,  33,  92  Atl.  590; 
Comstock  V.  Jacobfly  SO  Vt.  133,  Aim.  Gas.  1918A,  465,  94,  Atl.  497; 
Hubbard  v.  Equitable  L.  Assnr.  Sqc.  81  W.  Va.  663,  4  A.L.R.  886, 
95  S.  E.  811.    . 

^Lippitt  V.  St.  Louis  Dressed  Beef  &  Provision  Co.  27  Misc.  222,  57  N. 

Y.  Supp.  747. 
And  an  exception  to  a  ruling  on  a  motion  to  strike  out  evidence,  part  of 

wbich  is  legal  and  part  illegal,  is  unavailing,  if  it  includes  both  the 

legal  and  illegal.     Henry  v.  Hall,.  106  Ala.  84,  17  So.  187;  Kahn  v. 

New  York  Elev.  R.  Co.  7  Misc.  53,  27  N.  Y.  Supp,  339. 

(4)  Instructions  and  charges, — A  general  exception  to  a 
charge,  not  directed  to  the  portion  objected  to  as  incorrectly  stat- 
ing the  law,  but  directed  to  the  charge  as  a  whole,  is  unavailing,* 
unless  the  charge  contains  but  a  single  proposition,*  or  unless  it 
is  erroneous  as  a  whole.' 

And  a  general  exception  to  a  charge  containing  two  or  more 
independent  and  distinct  propositions,  or  an  exception  in  gross 
to  several  instructions,  will  not  be.  noticed  if  any  one  of  them 
is  correct.* 

And  an  exception  to  a  portion  of  a  charge '  containing  several 
propositions  is  insufficient  if  any  of  the  propositions  are  correct.* 

So,  an  exception  to  one  instruction  is  not  available  to  bring 
up  for  review  another  instruction  not  excepted  to.'' 

But  in  taking  an  exception  to  the  charge  of  the  court  on  a  par- 
ticular proposition  it  is  not  necessary  to  segregate  the  remarks  of 
the  court  on  that  exception  from  all  other  portions  of  the  charge 
and  object  to  the  very  words  of  the  judge;  it  is  sufficient  if  the 
proposition  complained  of  and  the  ground  of  complaint  are 
clearly  called  to  the  attention  of  the  court.' 

1  Leuoir  Car  Works  v.  Trinkle,  3  A.L.R.  1394,  228  Fed.  634,  143  C.  C.  A. 
156;  Morse  v.  Tillotson  etc.,  Co.  1  A.L.R.  1485,  253  Fed.  340,  166 
C.  C.  A.  122;  Brown  v.  Kentfield,  50  Cal.  129;  Carmody  v.  Capital 
Trac.  Co.  43  App.  D.  C.  245,  Ann.  Cas.  1916D,  706?  Rogers  v.  Rogers, 
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'74  Ga.  698*   Ingram  v.  Kansas   City,  etc.,  R.  Co.  134  La.  377,   60 

L.R.A.(N.8.)    688,  64  So.   146;   Himtilig  v.  Downer,   151  Mass.  275, 

^3  N.   E.   832;    Rheiner   v.   Stillwater   Street  R.   &  Transfer  Co.    31 

[  Miiin.  193,  17  N.  W.  279 ;  Miller  v.  Delaware  River  Tranap.  Co.  85 

N.  J.  L.  700,  Ann.  Cas.  19160,  165,  90  Atl.  288;  Booth  v.  Suezey,  ft 

N.  Y.  276;  Hemphill  r.  Morridoii,  112  N.  C.  756,  17  S.  E.  635;  Rassell 

V.   Olson,  22  N.   D.   410,   37   L.R.A.(N.S.)    1217,   Ann.   Cas.   1914B, 

1069,  183  N.  W.  1030  y  Behrens  t.  Behrcns,  47  Ohio  St.  323,  26  N. 

E;    209;    Baumle    ▼:    Verde,    38    Okla.    243,    41    L.R.A.(N.8.)     840, 

Ann.  Cas.  1914B,  ^17,  124  Pac.  1083;  Oummings  ▼.  Lobsitz,  42  Okla. 

-704,  L.R.A.1915B,'415,   142   Pac.  993;    Bauskett  v.   Keitt,  22  8.   C. 

200;  Brigham  City  t.  Crawford,  20  Utah,  130,  57  Pac.  842;  Bowell 

>▼.  Fuller,  69  Yt.  688,  10  Atl.  853;   Harris  v,  Bf&merton,  86  Wash. 

64,  Ann.  Cas.  1916C,  160,  147  Pac.  638;  Smith  v.  Coleman,  77  Wis.  343, 

46  N.  W.  664. 

Thus,  a  general  Exception  to  the  charge  as  given  is  too  indefinite.    Pearce 
V.   !North   Carolina  R.   Co.   124  N.   C.   83,  44   L.R.A.   316,  82  S.    E. 
399;  Marks  v.  Tompkins,  7  Utah,  421,  27  Pac.  6.     Or  to  each  part 
of  a  charge.     Potter  v.  Seymour,  4  Bosw.  140;  Nevins  v.  Bay  State 
@.  ;B.  Co.  4  Boaw.  225..   Or  to  the  charge  of  the  court  as  given,  and 
to.  each  and  every  part  thereof.     McAllister  v.  Engle,  52  Mich.   56, 
17  N.  W.  694.    Or  to  the  charge  and  to- each  arl  every  part  and  to  the 
whole  thereof.    Yates  v.  Bachley,  33  Wis.  186.    Or  to  so  much  of  the 
'^following  charge"  as  is  set  forth  in  a  statement  containing  many 
independent   propositions.     Bouck  v.   Enos,   61   Wis.   660,   21   N.   W. 
>     825,  Or  to  the  last  half  of  the  charge.     Bigelow  v.  West  Wisconsin 
R.  Co.  27  Wis.  478.     And  an  exception  to  a  charge  covering  several 
pages,  as  follows:     At  the  conclusion  of  the  charge,  counsel  called 
the  attention  of  the  court  to  those  portions  of  the  charge  inclosed  in 
brackets,  and,  after  having  the  same  read  to  the  court  by  the  reporter, 
thereupon- stated  that  he. excepted  to  all- of  said  portions  so  read,  and 
to  which' the. attention  of  the  court  -was  so  called,  and  to  the  whole 
and,  to  each  and .  every  part  thereof, — presents  nothing  for  review* 
Tucker  v.  Salem  Flouring  Mills  Co.  15  Or.  581,  16  Pac.  426. 

«J5ddy  y.  Howard,  23  Iowa,  175;  Requa  v.  Holmes,  16  N.  Y.  193;  Kickum 

V.  Gaston,  24  Or.  380,  33  Pac.  671,  35  Pac.  31;   Buffalo  Barb  Wire 

Co  V.  Phillips,  87  Wis.  129,  30  N.  W.  296.     So  of  a  charge  which  i« 

not  a  portion  of  the  main  charge  but  stands  in  the  record  diaconnccteo 

.    from  and  independent  of  it.    Smith  y.  Matthews,  9  Misc.  427«  29  N. 

;  Y,;Si^pp.  1058. 

3  Memphis  &  C.  R.  Co.  v.  Reeves,  10  Wall.  189,  19  L.  ed.  912;  May  ▼. 

Gamble,  14  Fla.  467;   Snyder  v.  Viola  Min.  &  Smelting  Co!,  2  Idaho, 

.  .  771,  26  Pac.  127;  Hentig  v.  Kansas  Loan  &  T.  Co.  28  Kan.  617;  Red- 

^  ^nan  v,  Voss,  46  Neb.  612,  64  N.  W.  1094;  Langford  v.  Jones,  18  Or, 

,     ..  307,.  22  Pac.  1Q64. 

iBalMmore  &  P;  R.  Co.  v.:  Mackey,  167  U^  S.  72»  39  L.  ed.  624,  16,  Sup. 


XII. fiXOBPTIONS.  3©8' 

Cfc.  Rep.  491;  Anthony  v.  tiOuisville  &  N.  R.  Co.  132  U*  S.'172, 
33  L.  ed.  301,  10  Sup.  Ot.  Rep.  53;  Stev«ii80ii  v»Mo6dj,  83.  Ala.  418, 
3  ^.  695;  Quertermouft  v.  Hatfield,  64  Ark.  16,  14  S.  W.  1096;  Gock- 
rill  T.  Hall,  76  Cal.  192,  18  Pac.  318;  OaTalliaro  v.  Texasi  to  \Pi  R. 
Go.  110  Cal.  348,  42  Pac.  918;  W(>otoii  v.  Seigel,  5  Colo.  424;  Campbell 
V.  Carruth,  32  Fla.  264,  13  So.  432;  Kelly  y.  John,  13  Ind.  App. 
579,  41  N.  E.  1069;  Reeves  Bros.  ▼.  Hatfington,  85  Iowa,  741,  52  K. 
W.  517;  Ryan  t.  Madden,  46  Kan.  245,  26  Pac.  679;  State  v.  Flaherty, 
—  Me.  — ,  5  Atl.  563;  Woods  t.  Berry,  7  Mont.  195*  14  Pac.  758; 
Brooks  y.  Lutoher,  22  Neb.  644,  36  N.  W.  128;  24  lfeb«  300^  38  N« 
W.  780;  Reynolds  v.  Boston  &  M.  R.  Co.  43  N..  H^.  580;  Probst  t. 
Domestie  Missions,  3  N.  M.  373,  6  J*ae.  702,  rew^ioid  without  dis- 
cussing this  point  in  129  U.  S.  182|  32  L.  ed.  Q42>,.9  Sup.  Ct,  Jlep. 
263;.McAlister  v.  IC/ong,  33  Or.  368^  54  Pac.  194.  Seci.  also,  I^icljity 
T.  Tannatt,  11  Wash*  37,  39  Pa^Cf  :260,  wl^re  it  is  said  ^at  a  more 
liberal  rule  should  perhaps.be  applied  aa  to  oral  ipstructious;  the 
court  holding,  however,  that  a  general  expeption  to,  the  whole  of  the 
instructions,  but.  pi^rt^cularly  mentioning  portions  thereof^  will,  be 
available  ouly  as  to  tJi;ioBe  portions  particularly  .mentioned.  But  see 
McCosker  v.  Banks,  84  Md.  292,  35  Atl.  93.5,  where  it  is  h^ld  that,  the 
action  of  the  court  on  sev^rs^l  prayers  for  instructions  made  at  the 
same  time  is  but  a  single  decision,  a  general  e^eption  to  which  is 
sufficient.  And  see  cases  cited  in  note  1,  supra. 
Illustrations  of  insufficient  exceptions  within  the  above  ru}e;— -to  ^ach 
and  every  part  of  the  charge.  Caldwell  v.  Murphy,  11  ]^.  Y*  416; 
Shull  V.  Raymond^  23  Minn.  66.  To  all  and  each  part  of  the  foreg6- 
ing  charge  and  instructions.  Block  v.  Darling,  140  U.  S.  234,  35  L. 
ed.  476,  11  Sup.  Ct.  Rep.  832.  To  each  of  the  charges  made  by  the 
court  at  plaintiff's  request.  Piper  v.  New  York  C.  &  H.  R,  R.  Co. 
89  Hun,  75,  34  N.  Y.  Supp.  1072.  To  eaci  of  the  instructions  given 
to  the  jury  respectively.  Banbury  v.  Sherin,  4  S.  D.  88^  65  N.  W.«' 
723.  To  every  line,  sentence,  and  paragraph  of  the  charge.  Danielson 
T.  Dyckman,  26  Mich.  169.  To  each  paragraph  of  the  charge.  Scoiville 
y.  Salt  Lake  City,  11  Utah,  60,  39  Pac.  481.  An  exception  severally 
and  separately  to  each  and  every  section  and  each  and  every  paragraph 
of  said  charge  as  given.  Syndicate  Ins.  Co.  v.  Catchinga^  104  Ala., 
176,  16  So.  46.  To  the  charge  and  each  and  every  part  thereof.  Ed- 
wards v.  Smith,  16  Colo.  629,  27  Pac.  809;  Luedtke  v.  Jeffery,  89 
Wis.  136,  61  N.  W.  292.  Contra,  Lorie  v.  A4ams,  51  Kan.  692,  33 
Pac*  599.  To  the  giving  of  said  charge  and  such  several  propositions 
of  law  therein  coptained.  Keith  v.  Wells,  14  Colo.  321,  23  Pac.  991. 
To  the  giving  of  which  and  to  the  giving  of  each  part  thereof.  Meeker 
y.  Gardella,  1  Wash.  139,  23  Pac.  837.  To  which  charge  and  each 
and  every  part  of  it  defendant  excepted.  Mayberry  V.  Leech,  58  Ala.. 
339.  To  the  whole  of  the  charge  and  to  each  part  of  it,  Jones  y. 
Osgood,  6  N.  Y.  233.  To  the  whole  charge  and  every  part  thereof. 
Nichols  &  S.  Co.  V.  Chase,  103  Wis.  570,  79  N.  W.  772.    To  an  entire 
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charge  or  to  all  the  instructions  not  includied  in  brackets.  Crosby 
Y.  Maine  C.  R.  Co.  69  Me.  418.  To  the  charge  in  its  entirety  and  to 
the  following  portions  thereof,  followed  by  several  propositions  em- 
bracing substantially  the  same  charge.  Vider  t.  O'Brien,  10  C.  C. 
A.  885,  18  U.  S.  App.  711,  62  Fed.  326.  To  said  oral  instructiona 
and  each  and  every  part  thereof  by  tdie  court.  Moore  y.  Moore,  4 
Cal.  Unrep.  190,  34  Pac.  90.  An  exception  in  the  abstract  at  the  close 
of  the  instructions,  to  all  of  which  the  plaintiff  ''then  and  there''  ex- 
cepted.    Hallenbeck  v.  Garst,  96  Iowa,  609,  65  N.  W.  417. 

But  in  Phoenix  Ins.  Co.  y.  Moog,  81  Ala.  335,  1  So.  108,  an  exception  fol- 
lowing several  charges  given  and  expressed  thus:  ''The  defendant 
excepted  and  now  excepts  to  each  one  of  these  charges  as  given," — 
was  held  a  sufficient  reservation  of  a  separate  exception  to  each. 

And  where  instructions  are  in  separate  paragraphs  and  numbered,  an 
exception  to  the  instructions  and  to  each  and  every  of  them  then 
and  there  duly  taken,  is  sufficient.  Ritchey  v.  People,  23  Colo.  314, 
47  Pac.  272,  384.  So,  too,  is  an  exception  to  the  giving  of  each  of  such 
instructions  duly  and  severally  taken  at  the  close  of  all  the  instruc- 
tions, which  had  been  preceded  by  the  specific  exception  to  the  instruc- 
tion objected'  to,  sufficient  to  bring  it  up  for  review.-  Bradbury  y. 
Alden,  13  Colo.  App.  208,  57  Pac.  490.  And  in  Adams  y.  Chicopee, 
147  Mass.  440,  18  N.  E..  231,  an  exception  to  so  much  of  the  charge 
as  related  to  counsel's  contention,  which  was  substantially  incor- 
porated therein,  was  held  sufficient. 

•  The  rule  that  exceptions  should  not  be  based  upon  mere  extracts  from  the 

judge's  charge,  in  which  no  distinct  legal  proposition  is  stated,  does 
not  apply  where  the  judge,  in  his  charge,  has  stated  a  distinct  and 
separate  legal  proposition  as  applicable  to  the  case.  Garrick  y. 
Florida  C.  &  P.  R.  Co.  53  S.  C.  448,  31  S.  E.  334. 

•  Rice  Y.  Schloss,  90  Ala.  416,  7  So.  802;  Hughes  y.  Heyman,  4. App.  D. 

C.  444;  Small  v.  WUlUms,  87  Ga.  681,  13  S.  E.  589;.  Main  y.  Oien, 
47  Minn.  89,  49  N.  W.  523;  Detroit  Water  Coiinrs,  v.  Burr,  3  Jones 
&  S.  523;  Dickerman  v.  Quincy  Mut.  F.  Ins.  Co.  67  Vt.  609»  32  AtL 
489;  Corcoran  v.  Harran,  55  Wis.  120,  12  N.  W.  468. 

According  to  Anderson  v.  Southern  R.  Co.  107  Ga.  500,  33  S.  E.  644, 
the  rule  is  that  a  general  exception  to  an  extract  from  the  charge 
makes  the  simple  question  whether  the  whole  extract  is  erroneous, 
and,  unless  the  whole  of  it  be  illegal,  the  exception  must  specifically 
point  out  the  illegal  part;  otherwise,  it  cannot  be  ascertained  whether 
the  party  is  complaining'  of  the  part  that  U  sound,  or  of  that  which 
is  erroneous. 

To  raise  the  question  of  the  use  of  a  particular  word  by  the  trial  judge 
in  charging  tl^e  jury,  exception  must  be  made  to  the  word  specifically, 
And  not. to  the  portion  of  the  charge  in  which  it  appears.  Katipnal 
Gaah'Register  Co.  v.  Leland,  37  C.  C.  A.  372,  94  Fed,.  502. 
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•^Ryall  V.  Central  P.  R.  Co.  76  Cal.  474,  18  Pao.  430;  Varnum  v.  Taylor, 
10  Bosw.  148. 

•What  Cheer  Coal  Co.  v.  Johnson,  a  C.  C.  A.  148,  12  U.  S.  App.  490, 
66  Fed.  810. 

(5)  Refusal  or  failure  to  instruct. — So,  a  general  exception 
to  a  refusal  or  failure  to  give  several  requested  instructions  or  to 
charge  several  propositions  is  insufficient,*  unless  all  of  the  in- 
structions or  charges  were  proper  and  should  have  been  given  ' 
unless  otherwise  expressly  provided  by  statute  or  rule  of  court' 

^Fleming  v.  Latham,  48  Kan.  773,  30  Pac.  166;  Wimbish  v.  Hamilton, 
47  La.  Ann.  240,  16  So.  856;  EdgeU  ▼.  Francis,  86  Mich.  232,  48 
N.  W.  1095;  Carroll  v.  Willieton,  44  Minn.  287,  46  N.  W.  352;  NewaH 
T.  Bartlett,  114  N.  Y.  399,  21  N.  E.  990;  Foote  v.  Kelley,  126  Ga. 
799,  56  S.  E.  1045;  Walnut  Ridge  Mercantile  Co,  v.  Cohn,  79  Ark. 
338,  08  S.  W.  413;  White  v.  Lumiere  North  Americajji  Co.  79  Vt. 
206,  6  L.R.A.(K.S.)  807,  64  Atl.  1121}  Graham  v.  Edwards,  —  Tex. 
Civ.  App.  — ,  99  S.  W.  436. 

Thus,  an  excepti<)n  to  so  much  of  the  charge  a«  is  variant  lron%  the  re- 
quest is  insufficient  Beaver  v.  Taylor,  93  U.  S.  46»  23  L.  ed.  797. 
So,  also,  is  an  exception  to  the  refusal  and  charge  of  the  court  Jones 
T.  East  Tennessee,  V.  &  G.  R.  Co.  157  U.  S.  682,  39  L.  ed.  856,  15 
Sup.  Ct  Rep.  719. 

And  an  exception  to  a  refusal  to  charge  as  requested  and  to  the  charge 
as  given,  is  too  general.  Copp  v.  Hollins,  56  Hun,  640,  9  N.  Y. 
Supp.  57;  Bishop  v.  Goshen,  120  N.  Y.  337,  24  N.  E.  720.  Especially 
'where  some  of  the  requests  were  given  as  requested,  others  modified, 
and  some  refused.  Read  v;  Nichols,  118  N.  Y.  224,  7  L.R.A.'  130,  23 
1^.  E.  468.  But  Brick  v.  Bosworth,  162  Mass.  334,  39  N.  E.  36,  treated 
an  exception  to  rulings  on  requests  as  made  as  saving  to  the  exceptant 
exceptions  to  rulings  at  variance  with  those  requested  and  to  which 
the  attention  of  the  judge  was  specifically  directed  by  request  to  rule. 
And  Hayes  v.  Bush  &  D.  Mfg.  Co.  102  N.  Y.  648,  5  N.  E.  784,  holds 
that  a  single  exception  to  refusal  to  charge  as  requested  and  to  the 
court's  Charging  to  the  contrary  is  not  open  to  the  objection  that  it 
is  a  single  exception  to  two  propositions. 

So,  a  statement  by  the  judge  that  it  is  understood  that. every  omission 
and  modification  of  requests  is  deemed  excepted  to  by  each  counsel, 
is  insufiicient,  where  the  record  shows  no  omissions  or  modifications. 
Gray  v.  Eschen,  125  Cal.  1,  57  Pac.  664.  But  Weber  v.  Kansas  City 
Cable  R.  Co.  100  Mo.  205,  7  L.R.A.  822,  13  S.  W.  687,  holds  that  a 
statement  in  the  bill  that,  to  the  refusal  to  give  certain  numbered 
requested  instructions,  counsel  then  and  there  excepted  at  the  time, 
is  not  a  general  exception  to  th^  refusal  of  the  inatrtiction  as  a.  whole. 
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« Southern  P.  Co.  ▼.  He^zer,  1  L.R.A.(N.S.)  288,  68  C.  C.  A.  26,  135  Fed. 
272;  Teague  v.  Lindsey,  106  Ala.  266,  17  So.  538  j  Kansas  City 
Southern  R..Co,  v.  Morris,  80  Ark.. 528,  10  Ann.  Cas.  618,  98  S.  W. 
363;  Ingalls  v.  Oberg,  70  Minn.  102,  72  N.  W.  841;  Gardner  v.  State, 
55  N.  J.  L.  17,  26  Atl.  30;  Powers  v.  Hazelton  &  L.  R.  Co.  33 
Ohio  St.. 429;  Salomon  v.  Cress,  22  Or.  177,  29  Pac.  439;  Marks  v. 
Tompkins,  7  Utah,  421,  27  Pac.  6;  Gross  v.  Hays,  73  Tex.  515,  11 
S.  W.  523. 

So,  a  general  exception  to  inatter  superadded  to  a  requested  charge  given 
is  unavailing  if  any  part  of  it  is  corrects  Verdery  y.  Savannah,  F. 
&  W.  R.  Co.  82  6a.  685,  9  S.  E.  1133. 

On  a  general  exception  to  the  refusal  of  several  instructions  the  appellate 
review  is  confined  to  the  question  whether  some  one  of  them  was 
incorrect  and  therefore  properly  refused.  Yager,  v.  McCormack,  41 
Fla.  204,  26  So.  883. 

But,  though  an  exception  be  irregularly  taken,  the  question  eought  to  be 
raised  and  reviewed  may  be  reviewed  if  all  .the  parties  understood 
what  it  was,  and  the  judge  was  satisfied  with  the  exceptipns  as  pre- 
sented to  him.  National  Cash-Register  Co.  v.  Leland,  37  C.  C.  A. 
372,  94  Fed.  602. 

8  Thus,  in  Alabama,  where  an  exception  to  a  ruling  of  the  court  giying 
or  refusing  an  instruction  requested  in  writing  need  not  be  leserved. 
Code,  §  3016.  And  see  supra,  §  1,  o  (7),  note  3.  And  in  Iowa.  See 
White  v.  Elgin  Creamery  Ca  108  Iowa,  622,  79  N.  W*  283. 

See  also  note  3  to  next  succeeding  section. 

(6)  Specifying  error. — The  grounds  of  the  alleged  error  in 
the  question  sought  to  be  reviewed  must  be  presented  in  a  direct 
and  positive  form ;  *  and  an  exception  taken  on  one  ground  will 
not  support  an  assignment  of  error  on  another.* 

So;  the  correctness  of  a  ruling  admitting  or  excluding  evidence 
will  not  be  considered  unless  the  grounds  of  objection  are  made 
to  appear  in  the  exception ;  '  nor  will  an  objection  on  a  ground 
not  specified  in  the  exception  be  noticed.* 

And  exceptions  to  charges  and  instructions/  or  refusal  or 
failure  to  charge  as  requested,*  must  point  out  with  particularity 
the  errors  complained  of,  unless  otherwise  expressly  provided 
by  statute.^ 

And  an  exception  assigning  OT\e  ground  of  error  is  not  avail- 
able to  question  the  correctness  or  siifficiency  gf  a  charge  or  in- 
struction on  another  ground.' 

1  Gtiggenheim  v.  Kirchhofer,   14  0.  a  A.   72,  24  U.   S.  App.   664,  66 
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Fed.  756;  Hellbrbn  t.  Oenterville  &  K.  Irrig.  Ditch  C6.  76  Cal.  8, 
17  Pac.  982;  Georgia  R.  Co.  v.  Olds,  77  Ga.  673;  Coble  v.  Eltzroth, 
126  Ind.  429,  25  N.  E.  544;  Brante  v.  Marcus,  73  Iowa,  64,  35 
N.  W.  115;  Topeka  Primary  Asso.  t.  Martin,  39  Kan.  '756,  18 
Pac  941;  Jones  v.  Worden,  12  Ky.  L.  Re?p.  105,  13  S:  W.  911; 
Warner  v.  Clark,  45  La*  Ann.  863,  21  L.R.A.  602,  13  So.  203;  Balti- 
more &  O.  IL  Co.  T*  Mali,  66  M)d.  53,  6  Atl.  87;  Qooper  v.  Ciiicag<», 
St.  P.  M*  &,  O.  R.  Co.  37  Minn.  52,.  33  N.  W.  314;  Carr  v.  Moss,  36 
Mo.  App.  565;  Rosioa  v.  Trowbridge,  20  Nev.  105^17  Pac.  751;  Kins- 
ley V.  Norris,  61  N.  H.  639;  Hunter  v.  Manhattan.^.  Co.  141  N.  Y. 
281,  36  N.  E..40P;  Warlick  v.  J-owman,  1Q4:N.  a  403,  10  a  E.  474; 
Swift  V.  Mulkey,  17  Or.  632,  21  Pag.  871^  McCullougU  v.  Kervin,  49 
S.  C.  446,  27  S.  E.  456;  Betta  v.  Letcher,  1  S.  D.  188,  46  N.  W.  193^ 
Pearce  v.  Suggs,- 85  Tj'^nn*  724,  4,  S.  W,  526;  Buchanan  v.  Coo^,  70 
Vt.  168,  40  Atl.  102;  B^burg  v.  Pjrahl,  3  Wyou  325,. 23  Pac.  70. 

But  an  exception  that  "the  court  below  should  have  granted,  the  n<^suit 
asked  lor  by  the  defendai^i  at  the  clpae  ol  plaintiff's  testimonyi  and 
it  was  error  of  l&w  in  him  not  to  hare  done  so,"  is  not  .ol^jectipoable 
as  an  allegation  of  error  by  mere  reference  l^ack.  Huggins  y.  Watford, 
38  S.  C.  504,  17  S.  E.  363.  '     . 

SGambrill  v.  Schooley,  89  Md.  546,  43  AtL  918;  WiUey  v.  Portsmouth, 
64  N.  H.  214^  9  Atl.  220;  Lewis  v.  New  York,  L.  E.  &  Wi  R.  Co.  123 
N.  Y.  496,  26  N.  E.  357. 

«  Toplitz  V.  Hedden,  146  U.  S.  262,  36  Li  ed.  961,  13  Sup.  Ct.  Rep.  70 ; 
Larkin  v.  Baty,  111  Ali^.  303,  16  So.  666;  Cakes  y.  Miller,  U  Colo. 
App.  374,  55  Pac.,lSk3;  Daniel  t.  Hannah,  106  Ga.  91,  31  S.  K  734; 
Jcdiet  V.  Johnson  177  HI,  178,  52  N.  E.  498;  Sievers  y.  Peters  Box 
&  liumber  Co.  161  Ind.  642,  662,  50  N.  £.  677,  52  ]^.  E.  399,;  Puth 
▼.  Zimbleman,  99  Iowa,  641,  68  N.  W.  895;  Holman  v., Union  Street 
R.  Co.  114  Mich.  208,  72  N.  W.  202  >  Woodbury  v.  District  of  Gqlumbia, 
5  Mackey,  127;  Safety  Pund  Nat.  Bank  y.  Westlake,  21  Mo.  App. 
665;  Brown  y.  Third  Aye,  R^  Co.  19  Misc.  504,  43  N.  Y.  Supp.  1094; 
Saugertiee  Bank  y.  Mack,  36  APP-  I^i^-  398,  54  N.  Y.  Supp.  950.;^ 
Tilley  y.  Bivens,  110  N.  C.  343,  14  S.  E.  920;  Burton  v.  Seyerance,; 
22  Or.  91f  29  Pac.  200;  Land  Mortg.  Inyest.  &  Agency  Co.  y.  Gillam,^ 
49  S.  C.  345,  26  S.  E.  990,  29  S.  E.  203;  Allen  y.  Cooley,  53  S.  C. 
-77,  30  S.  E.  721;  Calhoun  y.  Quinn,  —  Tex.  Civ.  App.  — ,  21  S.  W. 
705;  Foster  y.  iWckerson,  64  Vt.  233,  24  Atl.  255.  Contra,  of  an  ex- 
ception to  the  exclusion  of  eyidence.  Hurlbut  y.  Hall,  39  Neb.  889, 
58  N.  W.  538;  Crow  y.  Stevens,  44  Mo.  App..  137. 

ind  the  omission  is  ant  cured  by  a  subsequent  statement  of  the  grounds 
to  the  assignment  of  errors.  North  Chicago  Street  R.  Co.  y^  St. 
John,  29  C  C.  A.  654,  67  U.  S.  App.  366,  85  Fed.  806: 

But  failure  to  so  state  the  grounds  of  objection 'to  either  the  admission 
or  exclusion  of  evidence  is  of  ^o  momfent  if  the  evidence  in  qnttstion 
was  in  fatet  illegal.    Pittsburgh  &  W.  R.'Co.  y.  Thompson,  27  C.  G.  A. 
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333,  64  U.  S.  App.  222,  82  Fed.  720;  McClellan  v.  State,  117  Ala.  140, 
23  So.  653;  Crow  v.  Stevens,  44  Mo.  App.  137;  Hardcastle  v.  Heine, 
25  Misc.  146,  54  N.  Y.  Supp.  169 ;  Louisville  &  N.  R.  Co.  v.  Eeagan, 

96  Temi.  128,  33  S.  W.  1050.  So,  even  though  the  objection  stated  be 
not  put  upon  the  proper  ground.  Witherpw  v,  Slayback,  158'  N.  Y. 
649,  63  N.  E.  68L 

And  failure  to  state  the  grounds  of  the  objection  at  the  time  of  the  ruling 
is  immaterial,  if  the  oourt  is  in  fact  advised  thereof  when  the  evidence 
is  offered.     Gray  v.  Brooklyn  Union  Pub.  Co;  35  App.  Diy.  2M,   65 
N.  Y.  Supp.  35. 

But  indefiniteness  of  an  exception  to  the  admission  of  eTidenee*  contained 
in  the  bill  of  exceptions  containing  the  evidence  is  obviated  by  a 
sufficiently  definite  exception  reserved  by  a  special  bill.  Starnes 
V.  Allen,  151  Ind.  108,  119,  45  N.  E.  830,  51  N:  E.  78. 

4TiM)et  v.  Sue,  125  Cal.  544,  58  Pac.  160;  Springfield  v.' McCarthy,  79 
m.  App.  388;  Burdick  v.  Raymond,  107  Iowa,  228,  77  N.  VV.  833; 
Turnbull  v.  Richardson,  69  Mich.  40©,  37  N.  W.  499;  Johnson  v. 
Okerstrom,  70  Minn.  303,  73  N.  W.  147;  Sloan  v.  Wherry  Bros.  51 
Neb.  703,  71  N.  W.  744;  Huntei^  v.  Batterson,  28  Misc.  479^,  59  N.  Y. 
Supp.  502;  Fort  Worth  &  D.  C.  R.  Co.  v.  Hogsett,  87  Tex.  685,  4 
S.  W.  365;  Foster  v.  Dickerson,  64  Vt.  233,  24  Ati.  253;. Coleman  v. 
Montgomery,  19  Wash.  610,  53  Pac.  1102.  JSo  of  exceptions  to  de- 
positions, except  on. the  ground  of  incomp&tency.bf  the  witness.  Long 
v.  Perine,  41  W.  Va.  314,  23  S.  E.  611. 

•  Hartranft  v.  Langfeld,  125  U.  S.  128,  31  L.  ed.  672,  8  Sup.  Ct.  Rep. 
732;  Frost  v.  Grizzly  Bluflf  Creamery  Co.  102  Cat.  525,  36  Pac.  921); 
Bell  V.  Sheridan,  21  D.  C.  370;  Anderson  v.  Southei^n  Jl.  Co.  W7  Ga. 
500,  33  S.  E.  644;  Young  v.  Youngman,  45  Kan.  65,  25  Pac.  209; 
Rock  V.  Indian  Orchard  Mills,  142  Mass.  622,  8  N.  E.'  401;  Mattiee 
V.  Wilcox,  147  N.  Y.  624,  42  N.  E.  270;  McKinnon  v.  Morrison,  104 
N.  C.  354,  10  S.  E.  513;  Kendriek  v.  Dellinger,  117  N.  C.  491,  23  S. 
E,  438;  Serviss  v.  Stockstill,  30  Ohio  St.  418;  Kearney  v.  Snodgrass, 
•  12  Or.  315,  7  Pac.  309;  Davis  v.  Elmore,  40  S.  C.  533,  19  S.  E»  204; 
Eddy  V.  Still,  3  Tex.  Civ.  App.  346,  22  S.  W.  525;  Goodwin  v.  Perkins, 
39  Vt.  598;  Hamlin  v.  Haight,  32  Wis.  237;  Newton  v.  Whitney,  77 
Wis.  515,  46  N.  W.  882. 

Thus,  a  general  exception  will  not  raise  the  question  of  deflnitenesB*  or 
completeness  of  the  instruction.  Hamilton  v.  Great  Falls  Street  R. 
Co.  17  Mont.  334,  42  Pac.  860,  43  Pac.  713.  And  an  exception  based 
merely  on  error  in  the  instructions  is  too  vague.     Boggan  v.  Howe, 

97  N.  C.  268,  2  S.  £.  224.  So,  also,  an  exception  for  miBdirectioh 
in  the  charge,  without  specifying  any  particulars,  ia  too  general. 
Everett  v.  Williamson,  107  N.  G.  204,  12  S.  E.  187.  So  alao  is  an 
exception  that  the  court  erred  in  its  general  charge  because  it  charged 
the  law  in  the  abstract  and  failed  to  apply  it  toi  the  facts  proved. 
Holman  v.  Herscher,  -:-  Tex.  — ,  1^  S.  W.  984.    Or  because  a  charge 
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clearly  Iftdicates  to  the  jury  the  jtidge's  opinion  on  the  facts  of  the 
case.  Dobson  t.  Cothran,  34  S.  C.  618,  13  S.  U.  679;  Greene  t.  Dun- 
esLi^f  37  8*  C>  039,  15  S.  £.  056.  Or  because  it  is  argumentative  and 
4.0^  npt  present  tlie  appellant'^  claims  aaJully  as  those  of  his  adver- 
sary. Owen  V.  Brown,  70  Vt.  621,  41  Atl.  1025.  Or  that  it  id  not 
a  correct  statement  of  the  law  of  the  state  as  applied  to  the  testi- 
mony in  the  case.  Disher  v.  South  Carolina  &  G.  B.  .Oo^  5f  S.  G, 
187,  33  S.  E.  172.  Or  that  it  does  not  cover  the  case  made  by  the  dec- 
laration land  proof.  Wh^lan  v.  Georgia  Midland  &  G.  R.  Col  84  Ga. 
506,  10  .&  E.  1091^  Or, that  it  kiafltateB  the  te8tiiiu>ny,  without 
showing  in  what  particular.  Keystone  Lumber  io  Salt. Mfg.  C^P*  v* 
Dole,  43  JVlich.  .370,  5  N.  W.  412..  Ox  that  it  states  principle*  of  law 
correct  in  an  action  between  grantor  and  grantee,  but  incorrect  in 
an  action  in  yrhich  the  issues  of  boundary  and  possession  are'  raised 
by  a  strangdr.  Connor  v.'  Johnson,  53  S.  C;  00,  30  S.  E.  833.  And 
if  the  absence  of  a :  qua/lifying  word  is  the  ground  td  error  •alleged, 
the  exception  should  SO:  specify.  Western  Coal  &  Min*  Gp. .  v. .  Ingra* 
ham,  17  C.  C.  A.  71,  36  U.  S.  App.  1,  70  Fed.  |tep,  219.        .  ,.  - 

«  Bishop  V.  Goshen,  120  N.  Y.  337,  24  N.  E.  720;  Welcome  v.  Mitchell, 
:  31  Wis^  566)  61  N).  W\  1080.  ^o,  an  exception  assigning .  aB  error 
quald&catdon^  of .  requested  charges;  which  it  i$  claimed  should  have 
been  given  as  requested,  is  too  general.  Gai^rick  v.  Florida  C^  &  P. 
R.  Co.  63.  S.  Cp  448,  69  Am.  St.  Rep.  874,  31  S.  E,  334;  Greeae  v. 
Duncan,  37  S,  €.  239,  15  S.  E.  956.  Or  tiyat  portions  of  the  charges 
given  were  variant  from  the  requests,  without  pointing  out  tlte  vari- 
ance. .B^^ANT.  V.  Taylor,  93  U.  S.  46,  23  L.  ed.  797;  Salonson  v.  Cress, 
22  Or.  177,  29  Pac.  439.  .        , 

And  where  the  court  failed  to  write  the  word  "given"  on  the  margin  as 
required  by  statute,  the  exception  must  be  specifically  taken  on  that 
ground.  Omaha  &  F.  Land  &  T.  Co.  v.  Hansen,  32  Nel>.  449,  49  N. 
W.  456. 

7  Sexton  V.  School  Dist.  No,  34,  9  Wash.  5,  36  Pac.  1052. 

Soy  in  Montana,  it  is  not  necessary,  in  an  exception  to  an  instruction,  to 
point  out  the  particular  error  complained  of,  whether  it  be  that  the 
instruction  is  against  the  law  or  against  the  evidence.  Woods  v. 
Berry,  7  Mont.  195,  14  Pac.  758. 

And,  in  Iowa,  exceptions  to  the  giving  or  refusing  of  instructions  may, 
under  the  express  provision  of  the  Code,  be  noted  by  the  shorthand 
reporter,  and  no  reason  for  such  exception  need  be  given.  White 
V.  Elgin  Creamery  Co.  108  Iowa,  522,  79  N.  W.  283.  But  the  exception 
must  be  taken  at  the  time;  otherwise  the  grounds  thereof  must  be 
stated.  Byford  v.  Girton,  90  Iowa,  661,  57  N.  W.  688;  Boyce  v. 
Wabash  R.  Co.  63  loWa,  70,  50  Am.  Rep.  730,  18  N.  W.  873;  Hall 
V.  Gibbs,  43  Iowa,  380,  384. 

In  North  Carolina  an  exception  to  a  refusal  to  give  specific  instructions 
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will  bet  reviewed,  aXthough  it  specifies  no  particular  «rrof  therein. 
.    See  Everett  v.  Williamson,  107  N.  C.  204, 12  S.  E.  187,  diotum, 

•  Walker  v.  Liddell,  103  Ga.  574,  SO  S.  E.  204;  Carlson  y.  Dow,  47  Miniu 

335,  60  N.  W;  282;  Gkinaway  V.  Salt  Lake  Dramatio  Assa  17 
:.      S7,63Pttc.:830.  ' 


1   ' '  J 


5i  Silh  of  !E!xbeptiO]id. 

Stetiites  in  the  several  states  det^nnine  the  steps  necessary 
to  reduce:  the  objectians  and  exoeptions  to  the  rulings  of  the 
court  to  "V^riting,  the  sealing  or  signing  of  the  same,  their  filing, 
etd.  How  they  are  to  be  included  in  the  record  for  the  court  of 
review  is  sometimes  determined  by  statute,  sometimes  by  court 
i:ule.  Like^wise,  the  question  of  who  may  sign  the  bill  of  excep- 
tiosis  is  determined .  locally.  E&ferenee  i»  therefore  made  to 
local  statutes  on  appellate  court  practice  for  further  informa- 
tion as  to  eiceptions.^ 


/  " 


1  Se»  also  CSiattertJon  v.  Bonelli,  — '  Wyo.  -^,  IM  Pac.  31(1  j  Gleason  v.  In- 
ternational Shoe  Co.  -^  Mo.  App.  — ;  ^28  &.•  W.  624}  PoseU  V.  Her- 
soovita,  -^  Mass.  — ^:  180  N.  B.  69;  Steffey  y.  Sandifer,  202  III.  App. 
605;  Oxjferan  V.  Craigi  —  W.  Va.  — ,  106  S.  B.  633;  Corona  Ck)al  & 
I.  Co.  V.  Spann,  205  Ala.  206,  87  Sd.  827;  Gary  A  S.  I^adtioa  Co.  v. 
'  €allner,—  Ind.  App.  — ,  130  N.  B.  425;  Hobbs  v.  Bolz  Cooperage  Co. 
145<  Ark.  435,  224  S.  W.  068;  PtfbpU  et  rel.  SchiiTer  ▼«  Cowen,  283 
HL  308,  110  N.  E.  335. 
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—WITHDRAWING  AND  STRIKING  OUT  EVI- 
DENCE. 

.  I 

r.  ,       . 

1-    Withdrawing. 

2.    Moving  to  strike  out.  '  .  . 

B.,  After  omitting  to  object. 

b.  After  adversary's  omission. 

c.  After  unsuceessful  objection. 

d.  Where  part  of  evidence  is  admissible.   • 

e.  Striking  depositions. 

3.  Delay  in  moving. 

4.  Form  of  motion.  .      • '  ... 

a.  Specifying  ei^denee. . 

b.  Specifying  grounds. 

5.  Power  of  the  court. 

•  p  *  ' 

1.  Withdrawing. 

One  who  has  adduced  evidence  against  objection,  as  by  calling 
forth  a  responsive  answer  or  by  reading  a  document,  has  not  a 
right  to  withdraw  it  pr  have  it  struck  out ;  ^  but  may  be  allowed 
in  the  discretion  of  the  court,  to  withdraw  it,  although  the  other 
party  has  taken  an  exception,*  provided  that  it  be  wholly  harm- 
less to  the  other  party,  and  the  latter  be  allowed  to  have  the 
benefit  of  it,  in  his  own  favor,  if  he  desire. 

If  it  is,  br  may  be,  injurious  to  the  p^rty  who  has  excepted,  it 
cannot  be  withdrawn  without  his  consent,  for  he  has  the  right  to 
meet  it.* 

1  Decker  ▼.  Bryant,  7  Barb.  182,  189 ;  Furst  ▼.  Second  Ave.  R.  Co.  72  N. 
Y.  542,  546;  Hubner  v.  Metropolitan  Street  R.  Co.  177  N.  Y.  523; 
Q9  N.  E.  1124;  Souttem  Coal  &  Coke  Co.  v.  Swinney,  149  Ala,  405, 
42  Bo.  808;  Himnicwtt .  v.  Higginbotham,  138  Ala.  4L72,  100  Am.  St. 
Hep.  45,  35  So.  469  $  Sweeney  v.  Sweeney,  121  Ga.  293,  48  S.  E.  984; 
O'Brien  v.  Knotta,  165  Ind.  308,  75  N.  E,  594. 

s State  T.  Towler,  13  R.  I.  6^1,  and  cases,  cited;  Boone  y.  Pui^iel}^  28  Md. 
007,  92  Ani:  Dec.  713;  Providence  L.  Ins.  &  Invest.  Co.  v.  Martin,  32 
Md.  310;  Fuller  v.  Jamestown  Sti^eet  R,  Co.  75  Hnn,  273,  26  N.  Y. 
Supp.  1078;  Kopetcky  v.  Metropolitan  Elev.  R.  Co.  14  Idisc.  311,  35 
N.  Y.  Supp.  7615;  Bell  v.  .Clarion,  120  Iowa,  382,  94  N.  W.  907;  Berry 
▼.  W.  M.  Ritter  Luinber  Co.  141  K.  Q.  366,  54  S.  S.  278. 

*  A  party  cannot  withdraw  his  own  evidence  if  it  is  favorable  ta  his  ad« 

.  ■  ^  ■    .  ..:      -.  ,    401 
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versary,  without  the  latter*s  consent.     Zipperer  v.  Savannah,  128  Cku 
.     135,  ^7  S.  E.  311.     . 

But  one  who  has  opposed  its  exclusion  and  objected  to  its  withdrawal 
from  the  jury  cannot  complain  of  its-  admission,  though  he  dvly  ob* 
jected  to  it  when  offered  and  admitted.  New  York,  C.  &  St.  L.  R.  Co. 
V.  Blumenthal,  160  111.  40,  43  N.  E.  809. 

If  the  answer  is  not  so  irresponsive  as  to  relieve  the  party  eliciting  it 
from  the  responsibility  of  it,  and  its' legality  is  doubtful,  he  should 
disclaim  it  and  decline  to  receive  it.  0*Hagan  v.  Dillon,  70  N.  Y. 
170. 

Whether  the  withdrawal  will  ciire  the  ferrbris  often  another  question. 

I 

2.  Hoving  to  strike  out. 

a.  After  omitting  to  object — A  party  who  has  allowed  ob- 
viously incompetent  evidence  to  be  received  withoiit  objection  is 
not  entitled  to  have  it  struck  out,^  but  at  most  to  have  the  Jury 
instructed  to  disregard  it.*  The  motion  is,  however,  addreseed 
to.  the  discrqtipn-  of  the  trial  judge.' 

.  But,  although  a  question  be  proper  and  pertinent,  if  the  an- 
swei:  be  irresponsive  and  objectionable  the  remedy  of  the  party 
aggrieved  is  to  move  that  the  objectionable  part  of  the  answer 
be  stricken  out,  or  to  request  that  the  jury  be  instructed  to  dis- 
regard it,*  before  the  case  is  submitted.* 

And  a  party  desiring  the  exclusion  of  evidence  apparently 
l^gal  when  givei^,  on  the  ground  that  it  has  since  become  illegal, 
should  move  to  have  it  stricken  out,* 

I  Payne  v.  Long,  121  Ala.  385,  25  So.  780;  Southern  Coal  &  Coke  Co.  r. 
Swinney,  149  Ala.  405,  42  So.  808;  Churchill  v.  More,  4  Cal  App. 
219,  88  Pac.  ^90;  Lissak  v.  Crocker  Estates  Co.  119  Cal.  442,  61 
Pac.  688;  Lake  Shore  &  M.  S.  R.  Co.  v.  Mclntosli,  140  Ind.  261,  38 
N.  E.  476;  Mabry  v.  State,  71  Miss.  716,  14  So.  267;  Hickfnan.v. 
Green,  123  ^o.  165,  29  L.R.A.  39,  22  S.  W.  455,  27  S.  W.  440:  Brown 
V.  Cleveland,  44  Neb.  239,  62  N.  W.  463;  Hoyt  v.  Hoyt,  112  K.  Y. 
514,  20  N.  E.  402 ;  Rodee  V.  Detroit  P.  &  M.  Ins.  Co.  74  Hiiit,  146. 
26  N.  Y.  Supp.  242;  Re  Morgan,  104  N.  Y.  74,  9  N.  E.  861;  Dall- 
,  meyer  v.  Dallmeyer,  -^  Pa;.  — ,  1«  Atl:  72;  Ingratd  v.  Sumter  Music 
Hohse,  51  S.  C.  281,  28  S.  E.  9365  Way  v.  Johnson,  6  S.  D.  237, 
58  N.  W.  652;  Atchison,  T:  &  S.  iP.  R.  Co.  v.  Bryan,  -*  Tex.  Civ.  App. 
— ,  37  S.  W.  234;  Wead  V.  St.  Johnsbury  A;'L.  C.  R.  Oo.  66  \t  420, 
29  Atl.  631 ;  Werner  v.  Ashland  Lighting  Co.  84  Wig.  652,  54  N.  W. 
996;  >   .  1: 

Contra,  Bloun  v.  Beall,  95  Ga.  182/22  S.  E.  52;  Patton  ▼.  Bank  of  La* 
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fayette,  124  Ga.  965,  5  L.R.A.(N.S.)  592,  4  Ann.  C«4,  639,  53  S.  E. 
664.  Especially  where  the  evidence  is  deadly  irrelevant  and  liurtful. 
Murray  v.  Silver  City,  D.  k  P.  R,  Co.  8  N.  M.  680,  9  Pao.  3«&. 

The  rule  is  one  of  practice,  and  is  applied  in  order  to  sav^  the  time  of 
the  court,  which  otherwise  would  be  uselessljr  consumed  in  listening 
to  testimony  and  then  striking  it  out;  and  also  to  prerent  a  piirty. 
from  obtaining  an  advantage  by  deliberately  consenting  that  a  witness 
may  give  evidence  upon  a  certain  point  With  the  expectation  and  belief 
that  it  may  be  favorable  to  him,  and  then  iiaving  it  excluded  vhen 
the  evidence  is  not  satisfactory.  People  v,  Wallace,  89  Cal.  158,  26 
Pac.  660. 

And  the  right  to  move  to  have  testimony  stricken  out  is  waived  by  with- 
drawing the  objection  to  the  question  put  to  the  witness  testifying. 
Re  Wax,  106  Cal.  343,  39  Pac.  624.  Or  by  proceeding,  without  objec- 
tion or /motion,  to  eross-examine  the  witness.  Brown  v.  Morrill,  45 
Minn.  483,  48  N.  W.  328.  So,  also,  it  is  too  late  to  object  to  the  evi- 
dence as  being  improperly  admitted  where  cross-examination  is  pro- 
ceeded with.    Hannum  v.  Powell,  187  Pa.  292,  41  Atl.  29. 

A  motion  to  strike  out  the  testimoi^  of  witnesses  is  not  the  proper  rem- 
edy for  their  refusal  to  prepare  tables  required  by  counsel.  Northern 
P.  R.  Co.  V.  Keyes,  91  Fed.  47-  . 

A  motion  to  exclude  evidence  received  without  objeetioB;  comes  too  late. 
Alabama  Cons6l.  Coat  &  I.  Co.  y.  Heald,  K»8  Ala.  626,  53  So.  162. 

s  Ponder  v.  Cheeves,  104  Ala.  307,  16  So.  145 ;  Lutton  v.  Vernon,  62  Conn*  ' 
1,  23  Atl.  1020,  27  Atl.  389;  Quin  v.  Lloyd,  41  N.  Y.  349,  356  (per 
Woodruff,  J.,  error  to  strike  it  out;  but  the  better  view  is  thai  it  is 
discretionary) ;  Marks  v.  King,  64  N.  Y.  628,  affirming  1  Hun,  435; 
Pontius  V.  People,  82  N.  Y.  339,  affirming  21  Hun,  328;  Woolaey  v. 
Ellenville,  155  N.  Y.  573,  $0  N.  E.  270;  Holnaes  v.  Moffat,  120  N.  Y. 
159,  24  N.  E.  275;  Brockett  v.  New  Jersey  S.  B.  Co.  18  Fed.  167. 

»De  Forest  V.  Uhited  States,  11  App.  D.  C.  458;  McClellan  r.  Hein,  56 
Neb.  600,  77  N.  W.  120;  Flynn  v.  Manhattan  R.  Co.  1  Misc.  188,  20 
N.  Y.  Supp.  652,  and  cases  cited;  Merslahn  v.  Irving  Nat.  Bank,  62 
App.  Div.  231,  70  N.  Y.  Supp.  988.  Even  though  the  objection  to  the 
testimony  be  well  founded.  Darling  v.  Klock,  33  App.  Div.  270,  53 
N.  Y.  Supp.  593. 

And  its  refusal,  if  error,  is  harmless  where  the  evidence  was  suljsequ6ntly 
stricken  out  by  consent.  Weber  Wagon  Co.  v.  Kehl,  139  111.  644,  29 
N.  E.  714. 

Or  it  has  been  received  absolutely  and  unconditionally,  and  not  upon  an 
unperformed  promise  to  show  its  relevancy.  Hickman  y.  Green,^  123 
Mo.  166,  29  L.RJu  39,  22  S.  W.  456,  27  S.  W.  440. 

Or  the  interr>oga|;ory  sought  to  be  stricken  out  is  not  answered.  Boruff  v. 
,  Hudson,  13$  Ind.  280,  37  N.  E.  786. 

So^  granting  or  refusing  the  motion,  if  error,  is  not  fatal  where  other  tet- 
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'-  Oniony' 'id  the  flame  effect  was  admitted  without  ohjection.  Speaur  v. 
'  Lyon,  89  Cal.  36,  26  Pac.  619;  Saatoff  t.  Scott,  103  Iowa,  SH)1»  72 
N.  W.  492;'  Baltimore  &  O.  R.  Co.  y.  State,  81  Md.  371,  32  Atl.  401; 
'  '  Hart  T.  McSwegan,  14  Miso.  540,  36.  N.  Y.  Supp.  11^  Landa  v.  Obert, 
...  5  Tex.  €ir*  App«  620,  25  S.  W.  342. 

Or  the  flame  faota  had  beeii  preyioiisly  established. by  oompeteat  testimony. 
Manmng'V.  Deh,  3'OaL  Unrep.  309,  24  Pac.'1092;  State  v.  Seveirson, 
76  Iowa,  653,  43  K  W.  -583;  Roe  v.  Kansas  Gity^lOO  Mo.  100,  J3  S. 
W.  404  j  Perrin  V.  (State,  81  Wis.  135,  60  N.  W.  616. 

And  thkt  evidence  do  'ildmitted  was  subsequently  stricken  oat^  if  error,  is 
not  fatal  where  the  record  discloses  that  it  was  in  fact  irrelevant. 
Re  La«ak,  131  ^N.  Y.  624,  30  N.  E.  112.       - 

According  to  Lowrey  v.  Robinson,  141  Pa.  189,  21  Atl.  613,  refusal  of  flucli 
a  motion  is  not  reviewable  on  appeal. 

But  according  to  some  authorities  it  is  the  duty  df  the  court  when  proper- 
ly moved,  at  any  stage  of  the  trial,  to  exclude  or  direct  the  jury  to  dis- 
"regard  incompetent  testimony.  Smith  v.' State,  25  fla.  517,  6  So.  482; 
Sailors  v.  Nixon-Jones  Printing  Co.  20  111'.  App.  509.  See  ahb  South 
Covington  &  C.  Street  R.  Co.  v.  McCleave,  18  Ky.  L.  Rep.  1086,  88  S. 
'  '  W.  1055,  where  it  is  held  that  the  court  should,  when  properly  moved, 
exclude  the  testimony  of  an  incompetent  witness  -upim  being  uifotmed 
'by  oounflel  nnakiikg  the  motion  that  he  had  allowed  the  witness  to  be 
sworn-  inadvertently  and  while*  suffering  from  a-  severe  headache^ 

*  And  in  Wendt  v.  Chieago^  St.  P.  H.  A^  a  R.  Co.  4  6.  D.  476,  67  N.  W. 
'226,  refusal  to  fltrike. out  material  incompetent  evidence  was  held  pre- 
BumptiTely  prejudicial^  requiring  reversal  unless  no  prejudice  ifl  shown 
'    to  have  resulted. 
4MdJ)onald  v.  Wood,  118  Ala.  689,  24  So.  86;  People  v.  Dixon,  94  Cal.  265, 
''    29<Pac.'6049  Woodiey  v:  Baltimore  &.P.  R.  Co.  8  Mackey,  642:  Lake 
Side  Press  A  Photo-Engraving  Co.  v.  .Camphell>  39  f!la.  523,  23  So. 
: .    .878<;  Chicago,  P«  A;  St.  L.  R.  Co.  v.  Blume,  137  III  448,  27  N.  £.  601; 
0     .Jones,  v*'S1}ate;  118  Jiid,  Sp,  20  N.  £.  634;  Duer  v.  Alien,  96  Iowa,  36, 
•    64  N.  W.  682;  A|;chison  v.  Rose,  43  Kan.  605,  23  Pac.  561;  Mulliken 
.    V.  Corunna,  UO  Mich,  212,  68  N.  W.  141;  Hall  v.  Austin,  73  Minn,  134, 
76  N.  W.  1121;  Bur^s  v*  Lindell  R,  Co.  24  Mo.  App.  JO;  German  Kat. 
Bank  v.  Leonard,  40  Neb.  676,  59  N.  W.  107;  Standard  Life,*;  Acci. 
.     ,  Ins.  Co^,  V.  Davis,  59  Kan,  521,  53  Pac.  856 ;  Holmes  v.  Roper,  141.  N. 
'      Y.  64,  36  N,  E.  180;  Parsons  v.  :^^ew  York  C.  &  H.  R,  Ri  Co.  113  N.  Y. 
355,  3  L.R;A.  683,  21  N.  E.  145;   Deming  v.  Gainey,  96  N.  C.  528; 
Smith  V.  Northern  P.  R.  Co.  3  N.  D.  655,  58  N.  W.  345;  Price  v.  Rich- 
7,  mond  &  D.  R,  Co.  38  S.  C.  199,  17  S.  E.  732;  Wendt  v.  Chicago,  St 
P.  M.  &  b.  'R.  Co.  4  S.  D.  476,  57  N.  W.  226^  Lindner  v.  St.  PAul  F. 
ft  M.  Ins.  Co.  93  Wis.  526,  67  N.  W.  1126;   Supple  v.  Suffolk  Sav. 
''     Bani,  *1^8  M&ss.  393,  126  Am.  St.  Rep.  451,  84  N.  E.  432;  Coih.  v.* 
Howe,  35  Pa.  Super.  Ct.  554;  ^Terbert  v.  Herbert,  20  8.  D*  86, 104  N.  W. 
-"•-'911.  ^    •  .    -        .  ..  .•  '       ' 
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Re  McEiBnna,  143  CaL  580^  77  Baa  462,;  Diaiftoiid  Bloek  Coal  Co.  y.  Cuth- 
bertson,  166  Ind.  290,  76  N.  £.  1060;  Dainw  r.fioly  Terror  Mis.  Co.  20 
S.  D.  309,.  107  N.  W.  1374;  South^rlk  E.  Co.  t.  Crowder,  136  Maii  417, 
33  So.  335;  Levidow  V.  Starki,  77  Oond^  600, 60  Atl.  123;  ArabisA  JQEorse 
Co.  V.  Bivens,  4  Neb.  (Unof.)  823,  96  N.  W.  621;  McDerjoatt  v.  Brook- 
lyn Heights  B.  Co.  94  N,  Y^.Supp.  516?  Piblj^yv.  Thowafil,  13^  Ala. 
350,  31  So.  432;  Qerminder  t.  Machiuery  Mut.  Jxia,  A^sq.  120  Iowa, 
ei4,  94  N.  W..  1108;  Borin  v.  Jobneo;i,  63  Kan.  885,  65  Pac.  640; 
Hdioken  v.  New  York^  90  .AbP-  Biv.  135,. 85  N.T.  Supp.  1048 j  Bfown 
V.  Brown,  110  App.  Diy.  913,  96  N.  Y.  Supp,  1002;  Kramer  v.  >Volf 
Cigar  Stores  Co.  90  Tex.  597,  9.7  S.,  W,  775;  Buckley  v.  Westchester 
Lighting  Co.  183  N.  Y.  606,  76  N.  E.  1090.  See  also  Blake  v.  Meyer, 
110  App.  Diy.  734,  97  N.  Y,  Supp.  424;  Missouri  P.  R.  Co.  v.  Fox^ 
60  Neb.  631,  83  N.  W.  744. 

Especially  if  there  w^»  no  opportunity  to  previously  object  because  the 
question  did  not  indicate  the  nat^r^ofthe  i^nswer.  Nichols  v.  Ijlowe, 
•  43  Mii^n.  181,  45  N.  W»  14. ,  An4  the  answer  was  given  too  quickJy  to 
permit  the  interposition  of  an  objection.  Ba^-kly  v..Copeland,  86  Cal. 
483,  25  Pac.  1,  405;  Tate  v,  Fratt,  112  CaU  S13,  44  Pac.  1061;  Board 
of  llrade  Teleg.  Co.  v.  Blume,  176  ^11.  247»  52  N.  jB.  2^8;  Vernon  Ins. 
Co.  v.  Glenn,  13  Ind.  App.  340,  40  N.  E.  7^9,  41  N.  E.  829.. 

Otherwise,  however,  if  the  question  clearly  discloses  the  nature  of  the  an- 
swer. Campbell  v.  Conno^r,  15  Ind.  App.  .23,  43  N.  E.  453,  4?  N.  E. 
688;  Larson  v.  Kelly,  72' Minn.  116,  75  N.  W.  13.'  '       ' 

*  Farmers*  Bank  V.  Cowan,  2  Abb,  App.  De<i.  881    •       '      •     ■ 

«  Jacksonville,  T.  &  K.  W.  R.  Co.  v.  Peninsular  Land,  Transp.  &  Mfg.'  Co. 
27  Fla.  1,  157,  17  L.R.A.  33,  65,  9  So.  661,  689;  State  v.  Farrell,.  82 
Iowa,  553,  4^  N.  VV.  940;  Beaudette  v.  Qagnei,  87  Me.  534,  33  Atd.  23<; 
St.  Louis  Dredging  Co.  v.,  Crown  Coa^  &  Tow.  Cp.  77  Mo.  App.  362. 

8o,  counsel  may^  after  eliciting  on  cross-examination ,  facts  allowing  that 
.  statements  made  voluntarily  by  the  witness  on  his  direct  examination 
were  irrelevant .  and  incompetent,  have  the  statements  stricken  out, 
Brandon  V.  Lake  Shore  &  M.  S.  R.  Co.  8  Ohio  C,  D.  642. 

t 

6.  After  itdversary's  omissiorb, — One  who  has  drawn  out  In-, 
competent  evidence,  even  from  his  owil  witness,  which  has  been 
received  withouj;  exception  being  taken  by  his  adversary,  niay  be 
allowed,  in.  the  discretion  of  the  court,  to  have  it  atruck  but^ 
before  the  case  is  submitted,*  : 

1  Birmingham  Lumber  Co.  v.  Brinson,  94  Ga.  517,  20  S.  E.  4^7  f  Clark  v. 
Boston  &  M.  IL  Co.  164  Mass.  434,  41  N.  E.  666;  Burant  y,  Lexington 
Coal  Min.  Co.  97  Mo.  62,  10  S.  W.  48)4;  Carpenter  v.  V^ar^,  ;J0  N.  Y. 
243,  246  (wjiere  the  adi^ersary's  right  to  impei^ch  was^  reserved^ 
Koberts  ▼.  Johnsop,  5  Jones  &  S^  157^  affirmed  in  68  ^.  Y.  619^  with- 
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out  distiactly  passing  on  this  question  (motion  granted,  thoogli  made 
after  long  delay ) ;  Rutledge  v.  Mayfield,  —  Tex.  Civ.  App.  -^,  26  8.  W. 
910.  According  to  Lynch  v.  McNally,  7  Daly,  126,  the  motion  must  be 
immediately  made  (affirmed  in  73  N.  Y.  347,  without  passing  on 
the  question). 

And  it  is  error  to  allow  withdrawal  from  the  jury  of  an  improper  tftate- 
ment  volunteered  by  a  witness,  or- made  by  mistake  or  inadvertence, 
on  his  cross-examination  in  answer  to  a  proper  question.  Chicago,  £1. 
&  W.  R.  Co.  V.  Muller,  45  Kan,  85,  25  Pac.  210;  American  Oak  Extract 
Co.  V.  Ryan,  112  Ala.  337,  20  So.  644.  Unless  the  party  himself  was  at 
fault  in  calling  it  out.  American  Oak  Extract  Co.  v.  Ryan,  112  Ala. 
337,  20  So.  644. 

Other  courts,  however,  hold  that  a  party  calling  out  illegal  evidence  has 
no  right  to  have  it  excluded  on  his  own  motion.  Toliver  v.  State,  94 
Ala.  Ill,  10  So.  428;  Wheelock  v.  Godfrey,  100  Cal.  578,  86  Pfec.  317; 
Byrne  v.  Reed,  76  Cal.  277,  17  Pac.  201;  Reeves  Bros.  v.  Harrington, 
86  Iowa,  741,  52  N.  W.  517;  Bryan  v.  Olsen,  20  Misc.  604,  46  N.  Y. 
Supp.  349}  Faulcon  v.  Johnston,  102  N.  C.  264,  9  S.  E.  394.  And  that 
it  is  error  to  grant  his  motion  over  his  adversary's  objection.  Toliver 
V.  State,  94  Ala.  Ill,  10  So.  428. 

«  Farmers'  Bank  v.  Cowan,  2  Abb.  App.  Dec.  88. 

c.  After  unsuccessful  objection, — A  party  against  whose  ob- 
jection and  exception  evidence  has  been  received^  because  ap- 
parently competent/  or  upon  the  faith  of  a  promise  to  connect,* 
is  not,  on  subsequently  establishing  its  incompetency,  or  on  fail- 
ure to  connect,  entitled  as  matter  of  right  to  have  it  stricken 
out,  but  only  to  have  the  jury  instructed  to  disregard  it.  But 
the  court  may,  in  its  discretion,  grant  a  motion  to  strike  it  out.' 

1  This  is  the  rule  in  New  York.  Gawtry  v.  Doane,  51  N.  Y.  84,  affirming 
48  Barb.  148  (notary's  certificate  afterwards  shown  void  by  extrinsic 
evidence ) . 

Other  courts,  however,  have  not  allowed  this  rule,  but  holds  that  a  mo- 
tion to  strike  is  proper  and  should  be  granted.  People  v,  Wallace,  89 
Cal.  158,  26  Pac.  650;  Collar  v.  Collar,  86  Mich.  507,  13  L.R.A.  621, 
40  N.  W.  551.  Even  though,  after  repeated  objections,  the  party  ob- 
jecting finally  consented  on  request  of  juror  that  the  evidence  be  al- 
lowed.   People  V.  Wallace,  89  Cal.  158,  26  Pac.  650. 

And  cross-examining  a  witness  as  to  illegal  evidence  which  he  has  been 
allowed  to  give  over  objection  does  not  waive  the  right  to  have  the 
evidence  stricken  out  on  motion.  Babcock  v.  Murray,  69  Minn.  199, 
71  N.  W.  «13;  AchiUes  v.  Achilles,  137  111.  580,  28  N.  E.  45. 

t  Marks  V.  King,  64  N.  Y.  628,  affirming  1  Hun,  435;  Platner  v.  Platner, 
78  N:  Y,  90;  Kolka  v.  Jones,  6  N.  D.  461,  71  K.  W:  668. 
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the  otlier  hand,  other  courts  hold  that'  in  snch  case  the  motion  to  strike 
out  is  proper  and  should  be  granted.  People  v.  Powell,  87  €•.!.  348, 
11  L.R.A.  75,  25  Pac.  481;  Wood  V.  Chapman,  24  Colo.  134,  4^^  Pac. 
136;  Seligman  v.  Ten  Eyck,  60  Mich.  267,  27  N.  W.  514;  l^ittle 
Klamath  Water  Ditch  Co.  v.  Reart,  27  Or.  12&,  39  Pac,  WSj'Hiickins 
V.  Kapf,  4  Tex.  App.  Civ.  Cas.   (Willson)   37,  14  S.  W.  1016.       ' 

Axid  in  Florida  the  court  should  of  its  own  motion  exclude  the  evidence. 

Jenkins  v.  State,  35  Fla.  737,  18  So.  182. 
»  Stokes  V.  Johnson,  57  N.  Y.  673. 

The  motion  ought  to  be  granted  where  the  evidence  is  so  prejudicial  that 
instructions  would  not  remove  its  effect.  Anderson  v.  Rome,  W.  &  O. 
R.   Co.  54  N.  Y.  334;  O'Sullivan  v.  Roberts,  7  Jones  &  S.  360. 

Or  where  evidence  to  meet  it  has  been  excluded  on  the  ground  that  the 
point  is  immaterial.     Gilbert  v.  Cherry,  57  Ga.  128. 

Or  where  its  remaining  in  is  sought  to  be  used  as  a  foundation  fof  further 
evidence  not  otherwise  admissible. 

d.  Where  part  of  evidence  is  admissible. — : Where  part  of 
the  evidenee  is  admissible,  a  general  motion  to  strike  out  is  im- 
proper, since  all  the  evidence  cannot  be  stricken  because  sonie  of 
it  is  improper.^ 


'  I 


iBarnewell  v.  Stephens,  142  .Ma.  609,  39  So.  662;  Southern  P.  R.  Co.  y, 
San  Francisco  Sav.  Union,  146  Cal.  290,  70  L.R.A.  221,  ip6  Am.  St. 
Rep.  36,  79  Pac.  961,  2  Ann.  Cas.  962 ;  Spencer's  Appeal,  77 
Conn.  638,  60  Atl.  289;  Leath  v.  Hinson,  117  Ga.  589,  43  S.  E.  986; 
Fitzsimons  &  C.  Co.  v.  Braun,  199  111.  S90,  59  L.R.A.  421,  65  K.  E. 
249;  HoHingworti  v.  Ft.  Dodge,  125  Iowa,  627,  101  N.  W.  456;  Wilson 
V.  Pritchett,;  99  Md.  583,  58  Atl.  360 ;  Einolf  v.  Thompson,  95  Minn:  230, 
103  N.  W.  1026,  104  N.  W.  547 ;  Hopkins  v.  Modern  Woodmen,  94 
Mo.  App.  402,. 66  S.  W.  220;  Powell  v.  Hudson  Valley  R.  Co.  8»  App. 
IHv.  133,  84  N.  Y.  Supp.  337 ;  Circleville  v.  Sohn,  20  Ohio  C.  G.  368, 
11  Ohio  C.  D.  193;  Texas  &  P.  R.  Co.  v.  Hall,  31  Tex.  CiV;  App.  464, 
72  S.  W.  1052;  Spokane  v.  Costello,  42  Wksli.  182,  84  Pac.  «52;  Metz 
V.  Willitts,  14  Wyo.  511,  85  Pac.  380;  Swafford  v.  Board  of  Education, 
127  Cal.  484,  69  Pac.  900;  Jarman  v.  Reila,  137  Cal.  389,  70  Pac.  216; 
Powley  V.  Swensori,  146  Cal.  471,  80  Pac.  722;  itoodless  v.  J&rnigan, 
51  Fla.  211,  41  So.  194;  Dorais  v.  Doll,  ^  Atont.  314,  83  Pac.  884; 
Murray  v.  Montana  Lumber  Mfg.  Co.  25  Mont.  14,  63  Pae.  719;  Vwb- 
treeca  V.  Be^kwith,  112  App»  Div.  72,  98  N.  Y.  Supp-  134;  Schultz  v. 
Ford  Bros.  193  Iowa,  402,  109  N.  W.  614,  12  Ann.  Cas*  428;  Ray 
County  Sftv.  Bank  v.  Htitton,  224  Mo.  42,  123  S.  W.  47. . 

e.  Strikvag  depositions, — 'Depositions  should  be  stricken  out 
after  the  witnesses  appear.^, 

iFlannery  V.  Central  Brewing  Co.  70  N.  X  L:  T15,  69  Atl.  16T;  G*9tUin  v. 
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KnottB,  166  Ind.  308,  76  N.  E.  694;  Wyeor  Land  Co,  v.  Jones,  24  Ind. 
App.  461,  50  N.  E.  46;  Waddell  v.  Metropolitan  Street  R.  Co.  113  Mo. 
App.  680,.  88  S.  W.  766;  Travelers'  Ins,  Co.  v.  Hunter,  30  Tex.  Civ. 
App.  489,  70  S.  W.  798;  Vale  v.  Suiter,  58  W.  Va.  353,  62  S.  E.  313; 
Re  Evans,  114  Iowa,  240,  86  N.  W.  283 ;  Birmingham  R,  Light  &  P. 
Co.  V.  Livingston,  144  Ala.  313,  39  So.  374;  Metz  v.  Wmitte,  14  Wye. 
611,  85  Pac.  380. 

3.  Delay  in  moving. 

Omission  to  object  to  the  evidence  at  the  time  is  not  fatal  to 
a  motion  to  strike  it  out  at  any  time  before  the  close  of  the  evi- 
dence, if  the  delay  is  shown  to  have  been  from  mistake  or  in- 
advertence ;  but  the  discretion  should  be  carefully  exercised,  so 
that  no  harm  may  come  to  the  other  party.^  If  the  motion  be 
not  made  with  reasonable  promptitude  it  is  not  error  to  deny  it.' 

I  Miller  v.  Montgomery,  78  N.  Y.  282,  affirming  in  effect  3  Redf.  154;  South 
Covington  &  C.  Street  R.  Co.  v.  McCleave>  18  Ky.  L.  Rep.  10^6,  38  6. 
W.  1056. 

Contra,  if  there  is  nothing  to  excuse  the  delay.  Falvey  v.  Jackson,  132 
Ind,  176,  31  N.  E.  531. 

«Qoldman  v.  State,  75  Md.  621,  23  Atl.  1097;  Gilmore  v.  Pittsburgh,  V. 
^  C.  R.  Co.  104  Pa.  275. 

Thus,  where  the  motion  is  not  made  until  the  close  of  the  cross-examina- 
tion.   Boweir  v.  Bower,  142  Ind.  194,  41.  N.  E.  525;  Briesenmeister  v. 
.Supreme  Lodge,  K.  P.  81  Mich.  525,  45  N.  W.  977   (error  to  grant); 
Caldwell  v.  Central  Park,  N.  &  E.  River  R.  Co.  7  Misc.  67,  27  N.  Y. 
Supp.  397;  Bruce  v.  State,  31  Tex,  Crim.  Rep.  590,  21  S.W.  681.    Or 
until  after  plaintiff's  testimony  in  chief  is  all  in.    Warden  ▼.  Phila- 
delphia, 167  Pa.  523,  31  Atl.  928.    Or  until  after  the  evidence  is  closed. 
.     East  Tennessee,  V.  &  G.  R.  Co.  v.  Turvaville,  97  Ala.  122,  12  So.  63; 
Yetzer  v.  Young,  3  S,  I>.  263,  52  N.  W.  1054  (error  to  grant) ;  Rob- 
erston  v.  Coatcs,  1  Tex.  Civ.  App.  664,  20  S.  W.  875;  Lashus  v.  Cham- 
.    berlain,  6  Utah,  385,'  24  Pac.  188.     And  the  case  partially  argued. 
Kansas  City,  M.  &  B.  R.  Co.  v.  Phillips,  98  Ala.  159,  13  So.  65.    Or 
the  trial  closed.    Yetzer  v.  Young,  3  S.  D.  263,  52  N.  W.  1054. 

But  according  to  Galveston,  H.  &  S.  A.  R.  Co.  v.  Scott,  18  Tex.  Civ^  App. 
321,  44  S.  W.  689,  and  Edisto  Phosphate  Co.  ▼.  Standford,  112  Ala. 
493,  20  So.  613,  the  motion  is  not  too'  late  even  after  the  evidence  has 
closed,  if  the  evidence  is,  in  fact,  illegal;  the  party  injured  by  the 
ruling,  if  surprised,  having  his  remedy  by  asking  for  an' adjournment. 
Edisto  Phosphate  Co.  v.  Standford,  112  Ala.  493,  20  Sa  613. 

And  Hamilton  y.  New  York  C.  &  H.  R.  R.  Co.  61  N.  Y.  100,  holds  that 
omisflioit  to  object  when  evidence  is  offered  does  not  so  concede  its 


XIII. ^WITHDBAWIITGh  ANJ>  STBXKIKG  OUT  EVIDBNOB.       40Q 

l^^ity  as  to  absolutely  preclude  its  eubsequently  being  vithdrawn 
from  the  consideration  of  the  jury,  a.t  the  instance  of  the  party  ob- 
jecting. 

1  Form  of  motioii. 

a.  Specifying  evidence. — ^A  motion  to  strike  put  evidence 
should  be  directed  specifically  to  the  particular  evidence  con- 
sidered objectionable,  and  it  is  not  error  to  deny  a  motion  if 
any  of  the  evidence  to  which  it  is  directed  waa  properly  ad- 
mitted.* 

1  Camden  ▼.  Boremus,  3  How.  516,  11  L.  ed.  705;  Thomas  t.  Lawson,  21 

How.  331,  Id  L.  ed.  82;  Toplitz  v.  Hedden,  146  U;  S.  252,  36  L;  ed. 

961,  13  Sup.  Ct.  Rep.  70;  Preferred  Aeci.  Ins.  Co.  v.  Gray,  123  Ala. 

482,  26  So.  517;  HeUman  v.  McWUliama,  70  Cal.  494,  11  Pac.  659; 

CJolorado  Mortg.  &  Inirest.  Co.  t.  Rees,  21  Colo.  435,  42  Pac.  42;  -Woods 

T.  Trinity  Parish,  21  D.  C.  540;  Birminghani  Lumber  Co.  v.  Briason, 

94  Oa.  517,  20  S.  E.  437;  Louisville,  N.  A.  &  0.  R.  Co.  r,  Falv^,  104 

Ind.  409,  3  N.  E.  889,  4  N.  E.  908;  Southern  Kansas  R.  Co.  v.  Michaels, 

57  Kan.  474,  46  Pac.  938;  Wicks  v.  Dean,  19  Ky.  L.  Rep.  1708,  44 

.  S.  W.  397;  Roeller  v.  Hall,  62  Minn.  241,  64  N.  W.  559;  Magee  v. 

State,  —  Miss.  — ,  21  So.  130;  Lee  v.  Brugmann,  37  Neb.  232,  55  K  W. 

1053;  Delaney  v.  State,  61  N.  J.  L.  37,  16  AtL  2^7;  McCabe  v.  Bray 

ton»  38  N.  Y.  196;  Thomas  Roberts  Stevenson  Co.  v.  Tucker,  14  Misc. 

297,  35  N.  Y.  Supp.  682;  Fle(*  v.  Rau,  9  App.  Div.  43,  41  N,  Y.  Supp. 

64;  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  v.  tester,  3  N.  D.  480, 

67  N.  W.  610;   Finnegan  v.  Sullivan,  1  Ohio  Dec,  231;  Jennings  v. 

Gamer,  30  Or.  344,  48  Pac,  177 ;  Eifert  v.  Lytle,  172  Pa,  356,  33  Atl. 

578;  Knoxville,  C.  6.  &  L.  R.  Co.  v.  Beeler«  90  Tenn.  548,  18  S.  W. 

391;  Brown  T.  Mitchell,  88  Tex.  350,  36  L.R.A.  64,  31  S.  W.  621; 

Norfolk  &  W.  R.  Co.  v,  Ampey,  93  Va.  108,  25  S.  E.  226;  Yake  v.  Pugh, 

13  Wash.  78,  42  Pac.  528. 

6.  Specifying  grounds. — And  the  motion  should  specify  the 
grounds  upon  which  it  is  based;*  .    . .; 

1  Jltna  Ins.  Co.  r.  !Le  Roy,  15  Ind.  App.  49,  43  N.  E.  570^    The  motion  is 
in  the  nature  of  an  dbjeetion  to  testimony,  and  even  though  there,  are . 
grounda  for  objection,  if  they  are  not  stated  the  eourt  is  not  required 
to  snatain  the  motion.    Smith  v.  Dawley,  92  Iowa,  312>  60  N.  W.  025. 

Bee  also  Gaffney  v.  Mentele,  23  8.  D.  38,  119  N.  W.  1030;  Cobum  v,  Moline, 
E.  M.  &  W.  R.  Co.  243  111.  448,  134  Am.  St.  Rep.  877,  90  N.  B.  741. 

So,  a  motion  directed  to  evidence  both  irresponsive  and  ihcompetent  ittiould 
specify  both  grounds,  and  be  carefully  limited  to  such  part  of  the  evi- 
dence as  ia  considered  objectionable.     Gundlin  v.  fiaraburg-American 
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Packet  Co.  ^  Misc.  291,  28  N.  Y.  Bupp.  572;  People  y.  Spiegel,   76 
Hutt,.l«l,  26  N.  Y.  -Supp.  1041, 

5.  Power  of  the  court. 

Irrelevant  evidence  may  be  stricken  out  by  the  court' ^  at  any 
stage  of  the  cause ;  *  but  a  patty  who  objected  and  excepted  to 
its  reception,  and  has  b^n  prejudiced  by  it,  still  has  a  right  to 
meet  it.' 

•     .  •  .  ' 

iMonfort  v.  Kowiand,  38  N.  J.  Eq.  181;  Durant  v.  Lexington  Coai  Min. 
Co.  97  Mo.  62,  10  S.  W.  484;  People  v.  Wilson,  141  N.  Y.  185,  36 
*  N.  E.  230.  Especially  where  the  court  gave  notice  at  the  time  of  its 
introduction  of  his  intention  to  do  so.  First  Nat.  Bank  v.  Home  Ins. 
Co:  33  Or.  234,  52  Pac.  1055.  And  in  Mandeville  v.  Guernsey,  51  Barb. 
99;  Newman  y.  Goddard,  3  Hun,  70,  And  Koehue  v.  New  York  &  Q. 
County  R,  Co.  32  App.  Div.  419,  52  N.  Y..  Supp.  1088,  the  practice  waa 
followed  by  the  trial  court,  but  not  passed  on  by  the  appellate  court, 
its  consideration  of  the  case  being  confined  to  the  effect  of  the  ruling, 
rather  than  the  action  itself.  And  in  Florida  it  is  the  duty  of  the 
court  to  strike  out  evidence  of  its  own  motion  repeived  conditionally, 
when  the  condition  is  not  complied  with.  Jenkins  v.  State,  35  Fla. 
737,  18  So.  182. 

Contra,  Lewars  v.  Weavef,  121  Pa.  268,  15  Atl.  614,  where  it  was  held 
error  for  the  court  of  its  own  motion  to  exclude  as  privileged  com- 
munications certain  statements,  where  no  such  claim  was  taised  in 
opposition  to  their  introduction  when  elicited.  ■  And  according  to 
Thomas  v.  State,  103  Ala.  18,  16  So.  4,  the  court  should  not  of  its 
own  motion,  strike  out  testimony  of  a  witness,  elicited  on  cross-exami- 
nation, as  to  statemeiits  made  by  him  apparently  contradicting  his 
testimony  in  chief,  together  with  his  explanation  of  those  statements. 

The  questi6n  seems  to  be,  however,  not  so  much  the  power  of  the  court, 
but  rather  the  proper  exercise  of  its  judicial  discretion,  so  that  the 
party  who  gave  the  evidence  shall  not  be  misled  or  placed  at  a  dis- 
.    advantage.    .Ke  Lasak,  131  N.  Y.  624,  30  K.  £.  112. 

Where  the  court  has  already,  of  its  own  motion,  excluded  evidence  from 
the  jury,  it  is  not  error  to  refuse  to  again  exclude  it  on  a  motion  to 
strike  out.    RoUiiiS  v.  O'Farrel,  77  Tex;  90,  13  S.  W.  1021. 

Se^  the  following  cases  as  to  striking  out'  on  judge's  motion:     Boyeor  v. 
Pacific  Mat.  L.  Ins.  Co.  1  Cal.  App.  54,  81  Pac.  671  (refusal  to  re- 
ceive Inadmissible  papers  attached  to  judgment  roll) ;  McCartney  v. 
Washington, '  124  Iowa,  382)  100  N.  W.  80   (witn^s /repeating  state- 
ment) ;  Brown  v.  Moosic  Mountain  Coal  Co.  211  Pa.  579,  61  Atl.  76 
.  ^  (incompetjept,  privileged  communication,  counsel  should  move) ;  Rhodes 
..v..  Rhodes,  18  Pa,  Super.,  Ct.  231    (incompetent,  relevant  testimony 
,.    ]ij,  executor,,  court  ha?  no  power  tp.  strike  out) ;  Baker  v.  MatheWj,  137 
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Iowa,  410,  1.15  N.  W.  15  (illegal  testimony) ;  Bean  v.  Missoula  Lumber 
Co.  40  Mont.  31,  104  Pac.  869  (incompetent  evidence)  ;  Spotswood  v. 
Spotswood;  4  Cal  App.  711,  89  Pa.  362  (improper  evidence). 

«  Maurice  v.  Worden,  64  Md.  233,  251,  39  Am.  Rep.  384;  Schields  v.  Hor- 
bach,  49  Neb.  262,  68  N.  W.  524 ;  Wright  v.  Gillespie,  43  Mo.  App.  244*. 

As,  during  argument  of  counsel.  Dunn  v.  JafTray,  36  Kan.  408,  13  Pac. 
781.  And  even  after  it  has  been  commented  on  in  the  argument  of 
counsel  who  adduced  it.  Crenshaw  v.  Johnson,  120  N.  C.  270,  26  S. 
E.  810. 

*  See,  for  instance,  Anderson  v,  Rome,  W.  &,  0.  R.  Co.  54  N.  Y.  384,  and 
O'Sullivan  v.  Roberts,  7  Jones  &  S.  360. 


I ; 


:    3:1V.— USE  OF  THE  PLEADINOa 

I    ■  y  •  ■ 

L  Beading  adversary's  pleading, 
a.  In  general. 
''b.  Amending. 
'    c.  Original,  after  amendment. 

d.  Showing  personal  sanction. 

e.  Contradicting  part. 

'    '      f.'  Allegations  in  v^erification  of  adversary's  pleading, 
g.  Mere  extract  may  be  read, 
h.  But  adversary  may  read  residue. 

2.  Pleading  of  one  party  not  admissible  against  another* 

3.  Reading  one's  own  pleading. 

a.  Matter  in  issue. 
J    b.  Matter  admitted. 

4.  Necessity  of  putting  a  pleading  in  evidence. 

5.  Heading  pleadings  in  another  action. 

6.  Copy  not  best  evidence. 

1.  Seading  adversary's  pleading. 

a.  In  general. — The  pleading  of  a  party  in  the  action  on 
trial  is  competent  evidence  against  him  of  any  relevant  matter 
of  fact  contained  therein,  and  is  conclusive/  unless  the  court 
allow  an  amendment.  A  party  whose  pleading  admits  a  con- 
clusion of  law  is  not  thereby  estopped  from  contesting  it* 

1  McNail  V.  Welch,  26  111.  App.  482,  affirmed  In  125  111.  623,  18  N.  E.  737 ; 
Cook  V.  Barr,  44  N.  Y.  156,  158  (Earl,  C.) ;  Neely  v.  Bair,  144  Pa. 
250,  22  Atl.  673;  Stockwell  v.  Loecher,  9  Pa.  Super.  Ct.  241,  following 
Bowen  v.  De  Lattre,  6  Whart.  430;  Cook  v.  Hughes,  37  Tex.  343;  Gar* 
rett  y.  McMahan,  34  Tex.  307;  Lindner  v.  St.  Paul  F.  k  Ins.  Co. 
93  Wis.  526,  67  N.  W.  1125;  Lederer  v.  Rosenthal,  99  Wis.  235,  74  N. 
W.  971,  citing  Cook  v.  Barr  with  approval. 

Even  though  the  pleading  offered  has  been  prepared  by  the  party  without 
the  knowledge  or  consent  of  his  counsel.  Pence  v.  Sweeney,  3  Idaho, 
181,  28  Pac.  413. 

The  disclosure  of  a  garnishee  is  competent  evidence  in  favor  of  an  inter- 
vening claimant,  as  against  plaintiff,  to  show  that  the  property  im- 
pounded by  the  garnishment  is  the  .same  property  to  which  the  claim- 
ant is  asserting  a  right,  but  not  to  support  his  claim.  Bradley  t. 
Thome,  67  Minn.  281,  69  N.  W.  909. 

But  where  an  answer  in  a  libel  suit  pleads  the  truth  of  the  matter  ehargcd 

4ia 
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to  be  libelotis,  and  alio  a  general  denial,  it  is  error  to  «d^ilt  in.evi- 
dence  against  defendant  the  former  plea;  as  a .  republicatioiv.  to  .^ow 
xaalice.  Young  ¥.  Kiihn,  71  Teiu  046^  9  8.  W.  860.  The.veitftciii  ia.that 
the  effeot  of  its  admission  would  be  to  destroy- 'defendant's  right  to 
plead  inconsistent  defenses. 

In  Massachusetts,  by  statute,  pleadings  in  a  cause  are  not  evidence  in  a 
trialf  but  the  allegations  therein  bind  the  party  making;  them.  \  G^n. 
Xjaws  1021,  chap.  231,  §  86.  The  admissibility  as  evidence,  of  pleadings 
containing  admissions  against  interest  is  discussed  in  an  exhaustive 
'note  in  14  A.L.R.  22.  This  rule,  howeVer,  is  limited'  to '  ttie 
suit  in  which  they  are  pleaded;  outside  6f  that,  admissions  and.  deolai- 
rations  of  a- party  in  his  pleadings  are  competent  against  hin^  if  they 
appear  to  be  his  act,  and  not  merely  that  of  his  attorney.  JohiiLSon  y. 
Russell,  144  Mass.  40ft,  11  N.  E.  670.    See  further,  infra/ §  5. 

But  the  weight  to  be  given  to  it  as  evidence  is  solely  for  the  jury.  Whitney 
V.  Ticonderoga,  53  Hun,  214,  6  N.  Y.  Supp.  344,  citing  Mott  v.  Con- 
sumers' Ice  Co.  73  N.  Y.  543. 

t  People  ex  rel.  Purdy  v.  Marlborough  Highway  Comrs.  64  NJ  T.  2J76,  13 
Am.  Rep.  581;  Greer  v.  Latimer,  47  6.  C.  175,  26  Sw  E,  186.  ^ 

A  conclusion  of  law  in  a  pleading  is  not  admitted  by  failure  to  deny.  Dix 
V.  German  Ins.  Co.  65  Mo.  App.  34,  .   -     /   . 

&.  Amending. — The  court  has  a,  discretionary  powpr  to  refuse 
to  allow  a  ^arty  to  amend  at  the  trial  by  striking  out  an  admisr 
aion  which  his  adversary  relies  on,  where  the  applicant  does  not 
show  that  it  was  made  under  a  mistake  of  fact;  ^  and  wheref  the 
amendment  proposed  presents  issues  entirely  new  and  different 
fronx  those  framed  by  the  pleadings  as  they,  stand.* 

1  Miller  v.  Moore^  1  E.  D..l?mith,  739. 

So,  alsQ,  if  the  pleading  sought  to  be  amended  contain  averments  which, 
though  claimed  merely  to  be  immaterial  and  unneoe^9axy^  Vi9y>  if  true, 
.  •  and  not  wholly  itielevant,  be  advantagfeous  to  th^  .adversary 'as  e^n  ad- 
mission.   Heller  v.  Royal  Ins.  Co.  i51.Pa..l01,f25  At.1  83/      .; . 

Leave  to  amend  may  h^  granted  without  prejudice  to  ugiug- the  admiiiion. 
Kenah  t.  The  John  Markee,  Jr.,  3*  Fed.  45;  Strongly.;  Cwight,  Irl'^li^bb. 
Pr.  N.  S.  310.  ■'*':.         .      :'    •         ..-J  ..  •: 

«McGin  r.  Holmes,  22  Misc.  614,  4«  If ;  Y:  S*pp.  1000. 

Or  where  it  is  sought  by  amending  the  answer  so  as  to  deny  def^dknt's 
liability,  at  the  commencement  of' the  second- trial, -after  a  previous 
trial  and  appeal  on  the  same  plekdings.  Bishop  y.  Ayerill,  19  Wash. 
490,53  Pac.  726.     '  :   ::     /  ' 

But  where  defendant,  though  he  admits  signing  a  paper  similar  to!  the 
contract  sued  on,  has  not  knowledge  or  information  sufficient  to  torn 
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a  belief  as  to  whether  the  one  set  out  as  such  is  it,  in  fact,  and  there- 
fore denies  same,  and  asks  leave  to  amend  his  answer  so  as  to  deny 
the  genuineness  of  the  signature,  after  the  original  contract  has  been 
|>ut  in  evidence,  it  is  error  to  refuse  the  amendment.  Corn  Palace  & 
Interstate  Fair  Asso.  v.  Hornick,  100  Iowa,  578^  68  N.  W.  1018. 

d.  Original,  after  amendment, — A  pleading  or  an  admission 
or  allegation  in  a  pleading,  notwithstanding  it  had  been  with- 
drawn or  struck  from  the  record  by  amendment,  is  competent 
in  evidence  against  the  party  from  whom  it  proceeded,  like  any 
other  admission  or  declaration,  subject,  however,  to  explanation 
by  himself.^  This  rule  rests  on  the  general  principle  that  what- 
ever a  party  has  said  about  his  case  may  be  proved  against  him. 
In  its  application,  a  question  remains  as  to  whether  he  who 
offers  a  pleading  not  signed  or  verified  by  the  adverse  party 
must  give  evidence  to  bring  knowledge  of  it  home  to  him.' 

The  weight  of  the  evidence  is  another  question.' 

I  Note  14  A.L.R.  22;  Barton  v.  Laws,  4  Colo.  App.  212,  35  Pac.  284,  and 
cases  cited;  Bloomingdale  v.  DuKell,  1  Idaho,  33;  Baltimore  &  O.  &  C. 
R.  Co.  V.  Evarts,  112  Ind.  533,   14  NE.   369 ;  Ludwig  v.  Blackshere,  102 
Iowa,  368,  71  N.  W.  356;  Juneau  v.  Stunkle,  40  Kan.  T56,  20  Pao.  473; 
Walser  v.  Wear,  141  Mo.  443,  42  S.  W.  9^,  and  cases  cited  (ovefrruling 
in  effect  all  earlier  conflicting  cases) ;  Woodworth  v.  Thompson,  44  Neb. 
311,  62  N.  W.  456;  Strong  v.  Dwight,  11  Abb.  Pr.  N.  S.  319  (where  the 
pleading  has  been  verified  by  the  party  personally)  ;  Fo^g  v.  Edwards, 
20  Hun,  90;  New  York  &  L.  C.  Transp.  Co.  v.  Hurd,  44  Hun,  17,  and 
cases  cited;  Alliance  Review  Pub.  Co.  v.  Valentine,  9  Ohio  C.  C.  387, 
6  Ohio  C.  D.  323;  Willis  v.  Tozer,  44  S.  C.  1,  21  S.  E.  617;  Goodbar 
Shoe  Co.  V.  Sims,  —  Tex.  Civ.  App.  —,  43  S.  W.  1065   (overruling 
previous  cases  to  the  contrary,  and  holdii>g  it  error  to  exclude^  ;  Kil- 
patrick-Koch  Dry  Goods  Co.  v.  Box,  13  Utah,  494,  45  Pac.  629;  Oregon 
R.  ft  Nav.  Co.  V.  Dacres,  1  Wash.  195,  23  Pac.  415   (unless  a  mistake 
is  shown) ;  Lindner  v.  St.  Paul  F.  &  M.  Ins.  Co.  93  Wis.  626,  67  N. 
W.  1126;   Frearson  v.  Loe,  L.  R.  9  Ch.  Div.  48,  66,  25  Moak,  Eng. 
Rep.  747,  763,  27  Week.  Rep.  183   (Jessel,  M.  it.).    Contra,  Meeham 
V.  McKay,  37  Cal.  154,  and  Ponce  v.  McElvy,  51  Cal.  222   (reversing 
judgments  for  error  in  admitting  the  original  after  amendment) ;  Oil 
more  v.  Borders,  2  How.  (Miss.)   824;  Little  Rock  &  Ft.  6.  R.  Co.  v. 
C]ark,  58  Ark.  490,  25  S.  W.  504,  and  cases  cited;  Stern  v.  Loewenthal, 
77  Cal.  340,  19  Pac.  579,  and  cases  cited;  Wheeler  v.  West,  71  €al. 
126,  11  Pac.  871,  and  cases  cited;  Osment  v.  McElrath,  68  Cal.  .466, 
9  Pac.  731;  Ralphs  v.  Hensler,  114  Cal.  196,  45  Pac.  1062;  Miles  v. 
Woodward,  115  Cal.  308,  46  Pac.  1076^  47  Pac.  360;  Lane  v.  Bryant, 
100  Ky.  138,  36  L.R.A.  709,  37  S.  W.  584  (where  the  portion  sought 
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to  be  introduced  |\ad  been  abandoned  en  a  Diotipn  to  compel  election 
between  counts) ;  Smitb  v^  Davidson,  41, Fed.  172  (wherie  the  pleading 
was  verified  by  counsel  for  the  pleader). 

0,  an  original  pleading  verified  by  the  pleader  may  be  used  id  impeaxidi 
him  as  a  witness,  if  its  statements  plainly  contradict  his  eridence. 
Re  O'Connor,  118  Oal.  69,  60  Pac.  4. 

According  to  the  considered  case  of  Vogel  v.  Osborne^  32  Minn.  167,  20  Nj 
W.  129,  this  is  necessary,  and  without  such  evidence  it  is  error  to 
admit  it.  To  the  same  ^'^t  is  Corbett  v.  Clough,  8  S.  D.  176,  66  N. 
W.  1074,  ,  . 

According  to  Bowen  v.  Powell,  1  Lans.  1,  it  would  be  ferror  to  hold  that  the 
mere  fact  that  the  party  had  obtained  standing  in  court  by  a  pleading 
not  signed  nor  verified  by  him,,  nor  otherwise  brought  home  to  him, 
was  evidence  of  an  admission  of  the  truth  of  all  contained  in  it. 

So,  an  original  complaint  of  an  infant  stating  the  cause. of  action  on  in- 
formation  and  belief  cannot  be  read  against  him  where  it  was  verified 
only  by  his  guardian  ad  litetn^  and  it  was  not  shown,  that  plaintiff 
was  in  any  way  responsible  for  it.    Geraty  v.  National  Ice  Co.  16  App. ' 
Div.  174,  44  N.  Y.  Supp.  659. 

I  It  was  justly  said  in  EUzabetbport  MIg.'  Co.  v.  Oampl^ell,  13-  Abb.  Pr. 
86,  that  a  reference  to  original  will  not  alone  falsify  Btatements  of  the 
amended  pleading.  The  prima  facie  effect  of  amendment  is  an  ac- 
knowledgment of  mistake,  and  not  an  implication  of  having  wilfully 
or  knowingly  made  a  false  statement,  its  value  depending  upon  its 
languagie  and  the  circumstances  under  which  ^igiied,  and  tbe  explana- 
tion, if  any,  given  of  it.  Kil|Mitriek*Koeh  Dry  GbodB  Co.  vJ  Box;  13^ 
Utah,  494,  4d  Pao.  629.  So,  in  Graham  y.  Graham,.  50  H.  J.  £q.  701,  > 
25  Atl.  358,  where  an  amendment  was  allowed  on  counseVa  represan,ta.'- 
tion  that  the  averment  sought  to  be  used  as  an  admission  was  made 
inadvertently,  an^  that  the  amendment  alleged  what  was  really  in- 
tended  to  be.  said,  it  was  held  that  while  the  averment  might  have 
probative  force  to  the  extent  that  the  pleader  made  the  admission,  it 
was  of  but  small  moment  in  view  of  counsel's  explanation. 

And  see  note  14  A.Ii.R.  p.  75«      . 

d.  Showing  personal  sanction. — The  party  may  be  asked 
whether  he  has  given  the  facts  to  his  attorney  or  counsel,  for  the 
purpose  of  pleading;  because^  if  the  conversation  is  not  ealled 
for,  this  does  not  violate  the  rule  of  privilege.^ 

.iRoaaL^win  v.  Redfield,  68  N.  Y.  627. 

e.  Cantmdicting  pari, — A  party  vrho  puts  in  evidence  his 
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adversary's  pleading  is  not  thereby  estopped  from  denying  or 
disproving  statements  contained  in  it.* 

» 

iMoti  T.  Consumers'  Ice  Co.  73  N.  Y.  543;  Toung  v*  Katz,  22  App.  Div. 
642,  48  N.  Y.  Supp.  187  (divtufn) ;  Cleveland^  C.  C.  4b  6t.  L.  R.  Co.  t. 
Gray,  148  Ind.  266,  46  N.  E.  675,  and  cases  oited.  Contra,  McCord  y. 
Durant,  134  Pa.  184,  10  All.  489. 

So  held  where  plaintiff  suing  a  master  put  in  evidence,  to  show  the  injury, 
the  answer  alleging  the  act  to  have  been  the  wilful,  and  not  negligent, 
act  of  the  servant.  Held,  error  to  hold  plaintiff  estopped  thereby. 
See  also  Fogg  v.  Edwards,  20  Hun,  90. 

/.  Allegations  in  verification  of  adversary's  pleading. — ^Alle- 
gations of  agency,  etc.,  in  past  transactions,  contained  in  the 
usual  affidavit  of  verification,  are  not  competent  evidence  of  such 
agency  against  the  party  whose  pleading  is  thus  verified,  with- 
out other  evidence  to  connect  him  therewith.* 

i.Bowen.v.  Powell,  1  Lans.  1;  Omaha  &  G.  Smelting  &  Bef.  Co.  v.  Tabor, 
13  Colo-  41,  5  L.R.A.  236,  21  Pac.  926.  .....,.- 

g:  Mere  extract  may  "be  read. — A  party  may  read  in  evidence 
a  mere  extract  from  his  adversary's  pleading,  however  brief, 
provided  he  does  not  omit  a  part  of  the  sentence  or  clause  which 
qualifies  that  part  which  he  reads,  so  as  to  pervert  the  sense  or 
render  it  uncertain!* 

1  Granite  Gold  Min.  Co.  v.  Maginness,  118  Cal.  131,  50  Pac.  269;  Jones 
V.  United  States  Mut.  Acci.  Asso.  92  Iowa,  652,  61  N.  W.  485;  Bom- 
part  v.  Lucas,  32  Mo.  123 ;  Algase  v.  Horse  Owners*  Mut.  Indemnity 
Asso.  77  Hun,  472,  29  N.  Y.  Supp.  101 ;  Cromwell  v.  Hughes,  12  Misc. 
372,  33  N.  Y.  Supp.  643 ;  Gossler  v.  Wood,  120  N.  0.  6©,  27  S.  B.  33; 
and  cases  cited;  Jones  v.  Norfolk  Southern  R.  Co.  176  N.  C.  260,  97 

S.  E.  48,  19  N.  C.  C.  A.  258;  McDonald  v.  McDonald,  16  Vt.  630. 

_-,  ,    .    .      .     .  •-...'» 

Thus,  the  answer  of  the  defendant  may  be  read  in  evidence  by  the  plain- 
tiffin  an  action  for  conversion  to  prove  possession  of  the  gckxls  by  the 
defendant,  even  though'  defendant  by  his  other  allegations  avers  that 
such  possession  Was  lawful  by  virtue  ol  a  pur4diaBe'  of  the  goods  frofa 
a  person  having  title  thereto,  and  even  though  such  admission  con- 
stitutes the  only  evidence  of  possession  by  defendant,  and  plaintiff  re- 
lies on  other  evidence  to  show  the  wrongful  possession.  Foster  v. 
Henry,  5  Alb.  L.  J.  173. 

But  it  24  not  fatal  error  to  ^lude  a  paragraph  of  a  pleading  offered  in 
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evidence  to  establish  a  c^tain  fact,  where  the  fact  is  shown  by  the 
testimony  of  a  witness.  Western  U.  Teleg.  Co.  v.  Sanders,  —  Tex.  Civ. 
App.  — ,  26  S.  W.  734. 

h.  But  adversary  moAf  read  residue. — ^When  one  party  has 
read  in  evidence  an  extract  from  his  adversary's  pleadings,  the 
adversary  has  a  right  to  read  as  much  more  as  may  be  necessary 
to  qualify  or  explain  that  which  has  been  read,  but  not  an  allega- 
tion of  a  distinct  fact  in  avoidance.^ 

1  This  appears  to  be  the  sound  rule  and  in  harmony  with  the  general  prin- 
ciple as  to  putting  in  evidence  the  whole  of  the  declaration  or  admission 
(Rouse  V.  Whited,  26  N.  Y.  170,  80  Am.  Dec.  337,  reversing  25  Barb. 
279),  which  is  properly  applicable  to  written  declarations,  affidavits, 
etc.,  as  well  as  oral.  Grattan  v.  Metropolitan  L.  Ins.  Co.  92  N.  Y.  274, 
284,  44  Am.  Kep.  372;  Honstine  v.  O'Donuell,  6  Hun,  472,  474.  It 
was  applied  to  a  pleading  in  Gtoodyear  v.  De  La  Vergne,  10  Hun,  637, 
530. 

The  conflict  of  opinion  on  this  point  may  be  shortly  stated  as  the  ques- 
tion: Which  should  prevail, — ^the  old  common-law  rule  that  when  a 
party  has  read  a  portion  of  a  book  or  other  dociunent  on  his  own 
behalf  the  adverse  party  is  entitled  to  read  anything  else  from  tlie 
same  document,  or  the  modern  rule  as  to  admissions  generally,  that 
when  a  party  proves  an  admission  or  declaration  the  adverse  party  is 
entitled  to  prove  as  much  of  the  residue  as  tends  to  explain  or  qualify 
it,  but  not  statements  of  distinct  matters  f 

The  latter  I  deem  to  be  the  true  rule  applicable  to  the  reading  of  plead- 
ings as  evidence,  because  they  are  read  simply  as  admissions;  and  it 
is  supported  by  Gimn  v.  Todd,  21  Mo.  303;  Granite  Gold  Min.  Co.  v. 
Maginness,  118  Gal.  131,  60  Pac.  269;  Spencer  v.  Fortescue,  112  N.  C. 
268,  16  S.  E.  898;  Medlin  v.  Wilkens,  1  Tex.  Civ.  App.  465,  20  S.  W. 
1026. 

To  the  contrary  in  Godden  v.  Pierson,  42  Ala.  370,  and  the  headnote  in 
Gildersleeve  v.  Mahoney,  4  Duer,  383,  which,  however,  is  not  borne  out 
\fj  the  decision. 

See,  further,  on  the  origin  of  this  question.  Hart  v.  Ten  Eyck,  2  Johns.  Ch. 
90;  Green  v.  Hart,  1  Johns.  580;  McDonald  v.  McDonald,  16  Yt.  634. 

2.  Pleading  of  one  party  not  admissible  against  another. 

It  is  a  general  rule,  however,  that  the  pleading  of  one  party 
is  not  admissible  in  evidence  against  another  party,  unless  there 
is  shown  to  be  a  joint  interest,  privity,  fraud,  collusion,  or  com- 

^Abhott,  Civ.  Jur.  T.— 27. 
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bihation  "between,  them,^  or  unless  it  is  adopted  by  the  party 
against  whom  it  is  sbught  to  introduce.* 

1  Indianapolis,  D.  &  W.  R.  Co.  v.  Center  Twp.  143  Ind.  63,  40  N.  E.  134; 
Walker  v.  Cole,  —  Tex.  Civ.  App.  — ,  27  S.  W.  882;  Wytheville  Crystal 
Ice  &  Dairy  Co.  v.  Frick  Co.  96  Va.  141,  30  S.  E.  491. 

So,  statements  in  an  answer  of  one  defendant,  admitting  his  authority  as 
agent  for  a-  codefendant  to  make  the  contract  sued  on,  are  not  com- 
:   ^et^t  evidence  i^b' against  his  codefendant  to  prove  the  agency.    Fisher 
V.  White,  94  Va.  236,  26  S.  ^J.  673. 

And  in  an  action  against  the  infant  and  other  heirs  of  a  decedent,  an  an- 
.,;  .^swer,  1^  the  personal  representative  of  decedent,  though  it.Qontain« 
^admissions  of  facts  alleged  In  the  bill,  is  not  evidence  again^  the 
, .    infant  heirs.    Ingram  v.  Illges,  98  Ala.  511,  13  So.  548.  ^ 

But  in  lan  action  by  a  vendee  of  land  against  his  vendor  and  a  grantee 
r    undera  conveyance  from  the  vendor,  to  cancel  the  conveyance  and  for 
'■      ^pteific  performance,  the^  answer  of  the  vendor  is  admissible  against 
r  ".  his  grabtee.    Lockman  v.  Miller,  —  Miss.  — ,  22  So.  822. 

8  Hanover  Nat.  Bank  v.  Klein,  64  Miss.  141,  8  So.  208,  and  cases  citidd. 

8.  Beading;  one's  own  pleading. 

a.  Mditer  in  issue, — A  party  is  not  entitled  to  read  to  the 
jury  from  his  own  pleading  anything  which  has  been  put  in 
issue^^  Qzcept  so  far  as  it  may  be  necessarily  read  to  explain  a 
responsive  pleading  necessarily  in  evidence,  ev^n  though  the 

jury  be  instructed  by  the  court  that  it  is  not  evidence.*:    : 

'....,•.,........„■.■  .•  >  .  ■   •■  .  •       .  •  . 

XQreen  v.  Morse,. 67  Neb.. 391,  77  N.-W.  926;  Stewart  v.  Demming,  54  Neb. 
^     -7,,74;N..W;  266;.  Corcoran  v.  Trich,  9  Sadler  (Pa.)   110,  20  W.  N.  C. 
;;>      372,  11  Atl.  677;  Scales  v.  Qulf,  C.  &  S.  F.  R.  Co,  —  Tex.  Civ.  App.. 
'    r— ,  35 -S,  W.  205,  and  cases  cited. 

And  according  to  Sweetzer  v.  Claflin,  74  Tex.  667,  12  S.  W.  395,  pleadings 
_  .  t^at  have  be^n  formally  witjidrawn  during  the  trial  cannot  be  sub^- 
.    ,    quQntly  introduced  in  evidence  by  the  pleader. 

Pleadings  containing  self-serving  declarations  as  evidence  is  the  snl^j^et  of 
an  exhaustive  note  in  1  A.L.E.  39. 

8  The  principle  is  well  stated  in  Lancaster  v.  Arendell,  2  Heisk.  434,  a 
case,  however,  which  arose  on  the  reading  of  a  petition  for  discovery. 
Judgment  reversed  for  error  in  allowing  it  to  be  read  even  with  such 
instructions. 

But  a  defendant  who,  oq  a  petition  for  discovery  being. read  in  eviddnce, 
fails  to  ask  any  instruction  or  ruling  limiting  its  use  to  showing  to 
what  the  answer  is  responsive,  where  the  answer  would  otherwise  be 
unintelligible,  cannot  coinplain  on   appeal   that   its  use  was  not  so 
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limited, — especially  if  he  cannot  haye  been  prejudiced  by  the  reading 
of  any  portion  of  the  petition  to  which  the  answer  was  responsive. 
Grimes  v.  Hilliary,  160  III.  141,  36  N.  E.  977. 

6.  \Maiter  admitted, — ^Material  allegations  in  a  cdmplaint 
which  are  not  put  in  issue,  or  in  an  answer  requiring  a  reply 
and  admitted  by  failure  to  reply,  are  competent  evidence  *  in 
favor  of  the  party  making  the  allegation,  except  allegations  as 
to  amount  of  damages.' 

iLettick  ▼.  Honnold,  63  111.  335;  Boeker  v.  Hess,  84  111.  App.  832. 

B  Jennings  v.  Asten,  6  Duer,  696,  3  Abb.  Pr.  378  (di&tum). 

The  reason  of  this  exception  is,  that  allegations  of  damages  are  not  ad- 
mitted by  failure  to  deny. 

4.  Necessity  of  putting  a  pleading  in  evidence. 

The  pleadings  ixx  a  cause  are  before  the  court  and  jury,  and 
may  be  read  and  commented  upon  for  the  purpose  of  defining 
the  issue  and  showing  what  part  of  the  charge  to  be  tried  is  ad- 
mitted without  having  been  formally  put  in  evidence.*  There 
is,  however,  a  disagreement  as  to  the  necessity  of  introducing  a 
pleading  in  evidence  as  other  evidence  is  offered  before  it  may 
be  made  use  of  as  proof;  according  to  the  majority  rule  plead- 
ings containing  admissions  against  interest  must  be  offered  in 
evidence  before  being  made  use  of  as  proof  of  the  admissions 
contained  therein.' 

iShepard  ▼.  Mills,  70  111.  App.  72;  Sturgeon  v.  Sturgeon,  4  Ind.  App.  232, 
30  N.  K  805;  School  Town  v.  Grant,  104  Ind.  168,  1  N.  E.  302;  Claflin 
V.  New  York  Standard  Watch  Co.  3  Misc.  629,  23  N;  Y.  Supp.  324; 
Holmes  v.  Jones,  69  Hun,  346,  23  N.  Y.  Supp.  631;  Holmes  v.  Jones, 
121  N.  Y.  461,  24  N.  K  701,  and  see  ante,  chapter  vi.  §  2;  White  t. 
&nith,  46  N.  Y.  41S  (before  a  referee) ;  Baltzer  v.  Chicago,  M.  &  N.  R. 
Co.  89  Wis.  257,  60  N.  W.  716.  Contra,  Fash  v.  Third  Ave.  R.  Co.  1 
Daly,  148;  Mullen  v.  Union  Cent.  L.  Ins.  Co.  182  Pa.  150,  37  Atl. 
988;  Carpenter  v.  Carpenter,  126  Mich.  217,  85  N.  W.  576;  Page  v. 
Life  Ins.  Co.  131  N.  C.  115,  42  S.  E.  543.  And  see  Frank  v.  Daven- 
port, 105  Iowa,  588,  75  N.  W.  480,  where  the  court  prefaced  its  oral 
charge  by  reading  a  pleading  not  supported  by  any  evidence,  which, 
while  not  expressly  declared  to  be  error,  was  held  not  to  be  fatal,  be- 
cause later  in  the  charge  it  called  attention  specially  to  the  issues 
which  had  support  in  the  testimony. 

This  principle  was  impliedly  recognized  in  Cook  v.  Merritt,  15  Colo.  212, 
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25  Pac.  176,  where,  although  an  attempt  by  one  to  read  hi's  own  plead- 
ings  in  order  to  show  admissions  by  his  adversary  was  denied,  the 
denial  was  held  justifiable  because  the  issue  framed  by  the  pleadings 
was  clearly  defined,  and  thoroughly  understood  at  the  trial  by  all 
parties. 

The  rule  was,  however,  held  not  to  apply  to  original  pleadings  which  had 
been  superseded  by  amendment  or  otherwise,  in  Leach  v.  Hill,  97  Iowa, 
81,  66  N.  W.  69,  and  Folger  v.  Boyintoh,  67  Wis.  447,  30  N.  W.  715. 
Contra,  Smith  v.  Pelott»  63  Hun,  632,  18  N.  Y.  Supp.  301. 

According  to  Greenville  Comrs.  v.  Old  Dominion  S.  S.  Co.  104  N.  C.  91,  10 
S.  E.  147,  the  pleadings  furnish  no  evidence  on  which  the  jury  can  act, 
unless  they  are  formally  introduced. 

«Note  14  A.L.R.  p.  89. 

5.  Reading  pleadings  in  another  action. 

The  pleading  of  a  party  in  another  action  is  competent  evi- 
dence against  him  of  any  relevant^  matter  of  fact  contained 
therein,  if  it  be  shown  that  the  matter  was  inserted  with  his 
knowledge  and  sanction.*  Like  other  admissions,  however,  they 
are  subject  to  rebuttal  and  explanation  or  qualification,  unless 
the  circumstances  render  them  estoppels  under  the  law.' 

But  a  pleading  in  another  action  is  not  competent  evidence  as 
against  one  who  was  a  stranger  thereto,  and  in  no  way,  by  priv- 
ity or  otherwise,  connected  with  the  pleader.* 

Nor  can  either  party  read  in  evidence  in  his  own  favor  his 
own  pleadings  in  another  action.* 

1  Gibson  v.  Herriott,  55  Ark.  85,  17  S.  W.  589 ;  Miles  v.  Strong,  68  Conn. 
273,  36  Atl.  55;  Robinson  v.  Woodmansee,  SO  Ga.  249,  4  S.  E.  497; 
Printup  V.  Patton,  91  Ga.  422,  18  S.  E.  311 ;  Kankakee  &  S.  R.  Co.  ▼. 
Horan,  131  111.  288,  23  N.  E.  621;  Wadsworth  v.  Duncan,  164  111.  360, 
45  N.  E.  132;  Vi^adsworth  v.  Laurie,  164  111.  42,  46  N.  E.  436;  Anglo- 
American  Pkg.  &  Provision  Co.  v.  Baier,  31  111.  App.  653 ;  Fairbanks  ▼. 
Badger,  46  111,  App.  644;  Kentucky  &  I.  Cement  Co.  v.  Cleveland,  4 
Ind.  App,  171,  30  N.  E.  802;  Manatt  v.  Scott,  106  Iowa,  203,  76  N. 
W.  717;  Parsons  v.  Copeland,  33  Me.  37D,  64  Am.  Dec.  628;  Rad- 
clyffe  V.  Barton,  161  Mass.  327,  37  N.  E.  373;  Goodrich  v.  McDonald, 
77  Mich.  486,  43  N.  W.  1019 ;  O'Riley  v.  Clampet,  53  Minn.  539,  56  N. 
W.  740;  Rich  v.  Minneapolis,  40  Minn.  82,  41  N.  W.  455  (not  error  to 
reject  when  irrelevant) ;  Murphy  v.  St.  Louis  Type  Foundry,  29  Mo. 
App.  541;  Williamson  Corset  &  Brace  Co.  v.  Western  Corset  Co.  70 
Mo.  App.  424  (not  error  to  exclude  if  irrelevant) ;  Neudecker  v.  Kohl- 
berg,  81  N.  Y.  296  (holding  it  error  to  receive  it  when  not  relevant)  ; 
Feldman  v.  McGuire,  34  Or.  309,  65  Pac.  872;   Kline  v.  First  Nat. 


XIV. USE   OF   THE    PLEADINGS.  421 

Bank,  2  Monaghan  (Pa.)  448,  15  Atl.  433;  Buzard  v.  McAnulty,  77 
Tex.  438,  14  S.  W.  138,  and  cases  cited  (where  the  pleading  wsi^  signed 
and  sworn  to  by  the  party) ;  Davis  v.  Converse,  —  Tex.  Civ.  App.  — , 
46  S.  W.  910;  Lee  v.  Chicago,  St.  P.  M.  &  0.  R.  Co.  101  Wis.  352,  77 
N.  W.  714  (error  to  exclude).  See,  also,  Kashman  v.  Patrsons,  70 
Conn.  295,  39  Atl.  179,  where  this  principle  was  applied  to  a  request 
for  special  findings  in  a  former  similar  action  between  the  same  par- 
ties; Keesling  v.  Doyle,  8  Ind.  App.  43,  35  N.  E.  126,  an  action  for 
malicious  prosecution  by  the  defendant  in  a  former  ejectment  suit 
against  the  plaintiffs  therein  and  their  grantee,  in  which  the  complaint 
and  judgment  in  the  ejectment  suit  were  held  competent  evidence 
against  defendants,  as  tending  to  show  malice  and  want  of  probable 
cause,  and  plaintiff's  right  to  possession  of  the  land,  even  though 
defendant's  grantee  was  not  a  party  to  the  ejectment  suit.  But  Key- 
ser  v.  Pickrell,  4  App.  D.  C.  198,  seems  to  hold  that  the  record  of 
another  and  different  action  by  another  plaintiff,  although  against  the 
same  defendant,  cannot  be  introduced  against  defendant  to  show  ad- 
missions or  recitals  of  facts  made  by  him  therein. 

But  relevancy  is  necessary  as  well  as  sanction  and  knowledge.  New  York 
V.  Fay,  63  Hun,  553,  23  Abb.  N.  C.  390,  6  N.  Y.  Supp.  400.  And  there 
is  no  error  in  excluding  a  pleading  offered  to  show  a  fact  expressly 
admitted  by  the  pleader.  Boseli  v.  Doran,  62  Conn.  311,  25  Atl.  242. 
Nor  is  its  improper  admission  fatal  error  where  the  fact  is  otherwise 
fully  established.    Solari  v.  Snow,  101  Cal.  387,  36  Pac.  1004. 

A  verified  answer  in  another  action  by  another  plaintiff,  against  the  same 
defendant  cannot  be  introduced  as  part  of  the  cross-examination  of  the 
pleader  to  contradict  or  impeach  him, ,  though  it  seepis  it  may  be  in- 
troduced for  that  purpose  after  he  has  been  properly  examined  as  to 
whether  he  had  made  statements  therein  variant  from  his  testimony. 
Williams  v.  Miller,  6  Kan.  App.  626^  49  Pac.  703. 

According  to  Gardner  v.  Meeker,  169  111.  40,  48  N.  E.  307,  a  second  action 
against  the  same  parties  on  the  same  cause  of  action,  a  plea  of  set-off 
and  copy  of  account  attached  thereto  are  inadmissible  without  the 
declaration. 

Note  14  A.L.R.  pp.  51  et  seq. 

8 Duff  V.  Duff,  71  Cal.  513,  12  Pac.  670,  and  cases  cited;  Cook  v.  Barr,  44 

N.  Y.  156 ;  Eisenlord  v.  Clum,  126  N.  Y.  552,  12  L.R. A.  836,  27  N.  E. 

1024  {dictum). 

So  held  where  the  other  action  was  brought  in  the  name  and  for  the  benefit 
of  the  party  by  his  attorney  in  fact,  and  was  prosecuted  with  his 
knowledge  and  consent.  Kamm  v.  Bank  of  California,  74  Cal.  191,  15 
Pac.  765.  Otherwise,  however,  where  the  agency  is  established  only 
by  the  declaration  of  the  alleged  agent  in  verifying  the  pleading.  Its 
only  legitimate  purpose  in  such  case  is  to  impeach  the  testimony  of 
the  agent.  Omaha  &  G.  Smelting  &  Kef.  Co.  v.  Tabor,  13  Colo.  41,  5 
L.R.A.  236,  21  Pac.  925. 
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This  principle  was  recognized,  though  not  directly  involved  in  Crocker  v. 
Carpenter,  98  Cal.  418,  33  Pac.  271,  where  a  general  objection  to  the 
introduction  of  an  unverified  pleading  as  irrelevant,  etc,  was  held  to 
have  been  properly  overruled  as  too  general,  the  court  stating  that  if 
the  objection  had  specified  insufficient  showing  of  knowledge  and  sanc- 
tion as  the  true  ground  <hi  which  exclusion  was  sought,  knowledge  and 
sanction  might  have  been  shown  and  the  objection  obviated. 

So,  under  a  statute  providing  that  an  allegation  in  a  complaint  not  denied 
in  the  answer  shall  be  taken  as  true,  the  pleadings  in  a  former  action 
against  the  same  defendant  on  the  same  cause  of  action  are  admissible 
to  show  that  defendant  had,  in  the  former  action,  admitted  by  not 
denying  a  fact  pleaded  in  defense  of  the  present  action.  Grant  v. 
Gooch,  105  N.  C.  278,  11  S.  E.  571. 

In  California,  although  a  superseded  original  pleading  is  not  competent 
evidence  against  the  pleader  in  the  same  action  (  see  supra,  §  1,  c),  this 
rule  does  not  apply  to  a  superseded  original  pleading  in  another  action. 
Coward  v.  Clanton,  79  Cal.  23,  21  Pac.  369. 

The  fact  that  the  pleading  is  made  on  information  and  belief  does  not  affect 
its  competency,  but  goes  only  to  its  weight,  as  evidence.  Pope  v. 
AUis,  115  U.  S.  363,  29  L.  ed.  393,  6  Sup.  Ct.  Rep.  69,  and  cases  cited. 

So,  as  to  a  pleading  signed  only  by  counsel,  specific  and  particular  allega- 
tions  of  matters  of  action  or  defense  which  cannot  be  presumed  to  have 
been  made  under  a  general  authority  of  the  attorney,  but  are  obviously 
from  specific  instructions  of  the  party,  are  competent.  Johnson  v.  Rus< 
sell,  144  Mass.  409,  11  N.  E.  670 ;  Dennie  v.  Williams,  185  Mass.  28, 
and  cases  cited.  Especially  where  it  further  appears  that  the  pleader 
in  effect  adopted  the  pleading  by  making  it  the  basis  of  his  claim  for 
the  judgment  in  his  favor  which  he  obtained  in  the  other  action. 
Miles  V.  Strong,  68  Conn.  273,  36  Atl.  55,  and  cases  cited.  And  it  is 
error  to  exclude  such  a  pleading,  notwithstanding  the  pleader  tes- 
tifies that  he  had  never  seen  the  pleading  and  did  not  know  its  con- 
tents, though  not  denying  that  he  had  given  instructions,  ks  his  testi- 
mony cannot  overcome  the  presumption  that  it  was  made  under  his 
instructions.    Johnson  v.  Russell,  144  Mass.  409,  ll  N.  E.  670. 

But  a  pleading  signed  by  an  attorney  containing  former  allegations  which 
may  be  presumed  to  have  been  made  without  special  instructions  from 
his  client,  or  at  least  are  not  shown  to  have  been  made  on  information 
from,  or  with  knowledge  of,  the  client,  is  not  competent.  Delaware 
County  Comrs.  v.  Diebold  Safe  &  Lock  Co.  133  U.  S.  473,  33  L.  ed. 
674,  10  Sup.  Ct.  Rep.  399;  Solari  v.  Snow,  101  Cal.  387,  35  Pac.  1004; 
-  Dennie  v.  Williams,  135  Mass.  28,  and  cases  cited;  Farr  v.  Rouillard, 
172  Mass.  303,  52  N.  E.  443;  Brown  v.  Jewett,  120  Mass.  215.  And  so, 
even  though  the  pleading  cont&in  express  admissions  of  fact,  where  the 
attorney  who  drew  it  testifies  that  his  client,  in  stating  the  case  to 
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him,  did  not  make  the  admissions.     InternfttlQQibl  4  ipl.  N.  H*/:^9.  % 
.  .;     Mulliken,;10'Tex.  Civ.  App.  665,  32  §.  W,  162. 

And  in  McDermott  v.  MitchelJ,  47  Cal.  249,  a  joint  answer  by  two  defend- 
ants, signed  by  their  attorneys  and  verified  by  only  one  of  them,  was 
held  inadmissible  in  a  subsequent  action  agalns^^^the  defendfint  who 
did  not  sign  or  verify  it.     \  ^  . 

But  in  Georgia  all  allegations  of  fact  material  and  necessary  to  the  plead- 
ing, though  it  be  tinverilied  and  signed  only  by  counsel,  are  regadled  as 
having  been  made  by  the  party  himself,  and,  as  su(di/>are' his  decla- 
rations, and  if  against  his  interest. are  admii^ible  against  him^  Lamar 
V.  Pearre,  90  Ga.  377,  17  S.  E.  92.  -     ; 

A  pleading;  signed  by  an  attorney  is  not,  in  a  subsequent  action  between 
other  parties,  competent  as  against  a  party  thereto,  o^n  the  grotind  that 
the  party  for  whom  the  pleading  was  filed  was  acting '&&  his  ageiit, 

^  ''where  there^  is-^na  evidenee '.thiat  they  were  made  on  infdt*^ti<m  fur- 
nished by  or  with  knowledge  of  the  agent.  Udndon  ^  L^  F.  ikib.  Co. 
V.  Schwulst,  —  Tex.  Civ.  App.  — ,  46  S.  W.  89. 

8  Gibson  v.  Herriott,  55  Ark.  85,  17  S.  W.  689;  Robinson  v.  Parker,  11 
App.  D.  C.  132;  Lamar  v.  Pearre,  90  Ga..377,  17  S.  E.  92;  Harris  v. 
Amoskeag  Lumber  Co.  101  Ga.  641,  29  S.  E.  302;  Kentucky  &  I. 
Cement  Co.  v.  Cleveland,  4  Ind.  App.  171,  30  N.  E,  802,  and  cases  cited; 
Sweet  y.  Tuttle,  14  N.  Y.  465. 

But  refusal  to  permit  a  party  to  introduce  an  entire  complaint  verified  by 
him  in  a  former  action,  to  explain  the  portion  admitted  in  behalf  of  his 
adversary,  is  proper,  where  the  court's  offer  to  receive  any  portion 
which  it  is  thought  will  explain  the  portion  admitted  is  unaccepted, 
and  no  effort  is  made  to  specify  the  explanatory  portions  of  the  com- 
plaint.   Loftus  V.  Fischer,  113  Cal.  286,  46  Pac.  328. 

*  Southern  Kansas  R.  Co.  v.  Pavey,  57  Kan.  521,  46  Pac.  969;  Stockbridge 
V.  Fahnestock,  87  Md.  127,  39  Atl.  95;  Tyler  v.  Old  Colony  R.  Co.  157 
Mass.  336,  32  N.  E.  227 ;  Hodge  v.  Eastern  R.  Co.  70  Minn.  193,  72  N. 
W.  1074;  Davis  v.  Green,  102  Mo.  170,  11  L.R.A.  90,  14  S.  W.  876; 
Missouri  P.  R.  Co.  v.  Heidenheimer,  82  Tex.  195,  17  S.  W.  608;  Euless 
V.  Russell,  —  Tex.  Civ.  App.  — -,  34  S.  W.  176. 

So,  allegations  or  admissions  made  in  a  petition  filed  by  former  receivers 
after  the  commencement  of  the  present  action  and  signed  only  by  their 
solicitor,  reciting  the  facts  on  which  they  sought  an  order  of  court 
authorizing  them  to  settle  the  account  and  differences  with  the  plain- 
tiff, their  successor,  are  not  admissible  against  the  plaintiff.  Liver- 
pool &  L.  &  G.  Ins.  Co.  V.  McNeill,  32  C.  C.  A.  173,  59  U.  S.  App.  499,  89 
Fed.  139. 

6  Bush  V.  Monroe,  20  Ky.  L.  Rep.  547,  47  S.  W.  215;  Johnson  v.  Stone,  69 
Miss.  826,  13  So.  858 ;  Bell  y.  Throop,  140  Pa.  641,  21  Atl.  408.  Kote 
14  AJi.R.  pp.  84  et  seq. 
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6.  Copy  not  best  evidence. 

If  a  pleading  is  offered  in  evidence  as  an  admission  of  the 
party,  his  original,  and  not  a  copy  of  record,  is  the  best  evidence.* 

iNash  T.  Hunt,  116  Mass.  237,  248;  Belt  t.  State,  103  Ga.  12,  29  8.  E. 
451.  It  is  now  provided  in  Georgia  (Pack's  Anno.  Code,  §  5775)  that 
either  party  may  avail  himself  of  allegations  or  admissions  made  in 
the  pleadings  of  the  other  without  offering  the  same  in  evidence. 
And  in  Withrow  v.  Adams,  4  Tex.  Civ.  App.  438,  23  S.  W.  437,  record 
copies  were  admitted,  their  legitimacy  as  evidence  being  questioned, 
not  as  being  secondary,  but  as  being  irrelevant,  etc. 

But  the  admission  of  record  proof  of  undenied  allegations  is  not  prejudi- 
cial.   Jones  V.  Allen,  29  C.  C.  A.  318,  56  U.  S.  App.  529,  85  Fed.  523. 

Whether  the  original  copy  served  by  him  on  the  party  offering  it  would  b« 
competent,  compare  Pratt  v.  Norton,  5  Thomp.  k  C«  8,  Abb,  N.  T. 
Dig.  Evidence,  §  405. 
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1.  Exhibiting  person* 

a.  Identity. 

b.  Age;  legitimacy;  paternity. 

c.  Personal  injury. 

2.  Exhibiting  chatteL 

3.  Photographs. 

4.  View. 

a.  In  general. 

b.  Discretion  of  eonrt. 

c.  Object. 

d.  ApplicatioB. 

e.  Vacating  order. 

f.  Time. 

g.  Mode. 

h.  Experiment  upon  ground  viewed, 
i.  Unauthorized  view, 
j.  View  beyond  jurisdiction. 
6.  Experiments. 

1.  Exhibiting  person. 

a.  Identity, — On  the  trial  of  an  issue  involving  the  identity 
of  a  person,  the  court  may  allow  him  to  be  brought  before  the 
jury  in  order  that  a  witness  may  look  upon  him  and  testify.* 

And  a  party  summoned  as  a  witness,  though  not  sworn,  may, 
on  request  of  his  adversary,  be  required  to  uncover  his  face  to 
permit  a  witness  on  the  stand  to  identify  him.' 

1  Atty.  Gen.  v.  Fadden,  1  Price,  403  (where  habea%  oorpua  ad  te$tifioamdum 
was  allowed,  to  bring  him  up). 

•  Rice  V.  Rice,  —  N.  J.  Eq.  — ,  19  Atl.  736. 

This  for  the  purpose  of  identification  only,  however;  whether  he  may  be 
required  to  do  some  act  in  or  out  of  court  by  which  he  will  be  furnish- 
ing of  giving  testimony  against  himself  is  another  question. 

As  to  admissibility  of  finger  prints  to  prove  identity,  see  notes  in  43  L.R.A. 
(N.S.)   1206;  3  B.  R.  C.  70.    As  to  palm  prints,  see  3  A.L.R.  1694. 

.  &.  Age;  legitimacy;  paternity. — On  the  trial  of  an  issue  in- 
volving the  age  of  a  child,  the  court  may  allow  the  child  to  be 
shown  to  the  jury.^ 

426 
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So,  also,  on  an  issue  of  the  legitimacy  of  a  child  alleged  to  be 
of  mixed  blood.*         ;  .      ^     .   .'\ 

But  as  to  whether,  on  an  issue  of  paternity,  the  court  should 
allow  the  child  to  be  shown  to  the  jury,  the  decisions  are  not 
harmonious.*  Some  of  the  courts  allow  it  to  be  done  *  irre- 
spective of  the  child's  age.*  Others  have,  however,  refused  to 
do  so  when  the  child  was  a  mere  infant,*  but  allow  it  to  be  done 
if  the  child  has  attained  an  age  when  its  features  have  assumed 
some  degree  of  maturity  and  permanency.''  Still  others  go  to 
the  extent  of  excluding  the  child,  irrespective  of  its  age.* 

I N.  Y.  Civ.  Prac.  Act  1920,  §  834 ;  Penal  Code,  817.-    In  any  proceeding  it 
is  a  matter  of  right  to  exhibit  the  child,  on  a  question  of  age. 

«Warlick  v.  White,  76  N.  C.  175  (refusal  to  allow  it  to  be  exhibited  held 
error). 

'See  notes,  reviewing  all  the  authorities,  in   52  L.R.A.  502,  and  L.R.A. 
1917B,  1148. 

*  It  is  allowed  for  the  purpose  of  having  ,the  jury  by  inspection  trace  any 
possible  resemblance  between  the  child  and  its  alleged  father,  the  court 
proceeding  on  the  theory  that  any  such  resemblance,  if  traceable,  is 
relevant  to  the  issue,  and  the  best  evidence  of  it  is  produced  by  an  in- 
spection. Scott  v.  Donovan,  153  Mass.  378,  26  N.  £).  871$  Qaiini  v. 
State,  60  N.  J.  L.  490,  14  Atl.  600;  Crow  v.  Jordan,  49  Ohio  St.  655,  32 
,  N.  £.  760.  And  that,  although  taken  by  itself,  proof  of  such  resem- 
blance would  be  insufficient  to  establish  paternity.  It  clearly  is  a 
circumstance  to  be  coosidered  in  connection  with  other  facts  tending 
to  prove  the  issue  on  which  the  jury  are  to  pass.  Finnegan  v.  Dugan, 
14  Allen,  197  (where  the  judge's  charge  that  the  jury  might  consider 
whether  there  was  any  resemblance  between  the  child,  who  was  in 
court,  and  the  defendant,  was  upheld).  And  the  same  court  in  Eddy  v. 
Gray,  4  Allen,  435,  sustained  a  ruling  rejecting  testimony  upon  the 
same  subject,  upon  the  ground  that  it  did  not  come  within,  the  rule 
of  expert  testimony. 

In  State  v.  Woodruff,  67  N.  C.  89,  the  charge  of  the  court  that  the  resem- 
blance of  a  child  to  its  alleged  father  was  relevant,  was  held  good. 

And  in  State  v.  Horton,  100  N.  C.  443,  6  S.  £.  238,  a  prosecution  for  se- 
*.    ductioQ,  th0  child  was  exhibited  to  the  jury  on  the  theory  that  the  re- 
semblance traceable  was  corroborative  of  the  fact  of  sexual  intercour84, 
between  the  prosecutrix  and  the  defendant. 

In  Jones  v.  Jones,  45  Md.  144,  the  court  permitted  the  jury  to  judge  as  to 
a  personal  resemblance,  but  not  to  hear  testimony  on  that  subject; 
on  the  ground  that 'where  the  parties  are  before  the  jury  whatever 
resemblance  there  is  will  be  directly  apparent,  capable, of  being  traced 
by  the  jurors  themselves,  but  to-  permit  third  persons  to  give  their 
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opinions  would  be  raising  a  class  of  experts  where  expertism  does 
not  exist. 

In  the  New  York  cases  which  prohibit  testimony  upon  resemblances,  the 
question  of  inspection  by  the  jury  does  not  arise.  But  in  Petrie  y. 
Howe,  4  Thomp.  &  C.  85,  the  court  in  rejecting  testimony  says:  "If 
this  species  of  physiological  evidence  is  admissible,  it  should  not  be 
covertly  introduced."  In  that  case,  which  was  for  crim-.  con.,  the  court 
had  received  testimony  as  to  the  color  of  the  hair  ai  the  plaintiff's 
other  children,  the  illegitimate  child  having  hair  of  a  different  color. 

In  Gilmanton  v.  Ham,  38  N.  H.  108,  counsel  commented  on  the  resemblance 
of  the  child  to  defendant,  and  his  right  to  do  so  was  sustained  on  the 
ground  that  the  matter  was  relevant  and  the  parties  before  the  jury. 
See  also  People  v.  Wing,  116  Mich.  698,  74  K.  W.  179. 

s  Scott  V.  Donovan,  153  Mass  378,  26  N.  E.  871,  and  eases  cited.  Its  youth 
going  rather  to  the  weight  of  the  Evidence. 

6  Overlock  v.  Hall,  81  Me.  348,  17  Atl.  169  (child  six  months  old) ;  aark 
▼.  Bradstreet,  80  Me.  464,  15  Atl.  66  (child  six  weeks  old),  a  well- 
considered  case  in  which  many  cases  are  collated  and  classified;  State 
V.  Harvey,  112  Iowa,  416,  52  L.B.A.  600,  84  Am.  St.  Rep.  350,  84  N. 
W.  535   (child  nine  months  old). 

And  in  Gopeland  v.  State,  —  Tex.  Crim.  Rep.  — ,  40  ^  W,  589,  the  profert 
of  a  child  six  .weeks  old  was  held  to  have  been  properly  refused,  in  the 
absence  of  any  offer  to  prove  a  resemblance  as  to  features. 

f  Shorten  v.  Judd,  56  Kan.  43,  42  Pac.  337.  Even  though  the  comparison 
is  to  be  made  with  a  photograph  of  the  putative  father  who  is  dead. 
Ibid. 

Thus,  an  infant  two  years  old  may  be  exhibited  to  the  jury  (State  v.  Smith, 
54  Iowa,  104,  6  K.  W.  153),  while. an  infant  three  months  old  cannot 
(State  v.  Danforth,  48  Iowa,  45). 

This  discrimination  was  disapproved  in  22  Alb.  L.  J,  43,  and  in  Gaunt  v. 
State,  50  N.  J.  L.  490,  14  Atl.  600,  was  said  to  rest  ''upon  a  physiolog- 
ical notion  adopted  by  the  court,  which  can  scarcely  find  justification 
as  a  rule  of  evidence." 

SRobnett  v.  People,  16  111.  App.  299;  Hanawalt  v.  State,  64  Wis.  84,  24 
N.  W.  489. 

In  Ingram  v.  State,  24  Neb,  33,  37  N.  W.  943,  the  prosecuting  attorney's 
request  that  the  prosecutrix  turn  the  child's  face,  to  the  jury  for  in- 
spection was  denied  by  the  court  and  the  child  at  once  removed  from 
the  jurji's  presence. 

In  Risk  v.  State,  19  Ind.  152,  a  child  three  months  old  was  put  in  evi- 
dence, but  the  court  held  that,  as  there  had  been  no  objection  to  the 
evidence,  the  jury  had  a  right  to  consider  it. 

In  Reitz  v.  State,  33  Ind.  187,  while  showing  the  child  was  regarded  as 
improper,  the  error  was  cured  by  the  court  charging  the  jury  that 
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they  must  regard  only  the.  oral  evidence  on  the  question  of  resem- 
blance. 

In  LaMatt  v.  State,  128  Ind.  123,  27  N.  E.  346,  while  this  question  was  not 
directly  involved  it  was  held  that  any  misconduct  of  the  jury  in  in- 
specting the  child  during  a  recess  of  court  was  not  ground  for  new 
trial,  where  the  court  subsequently  instructed  the  jury  that  they  must 
consider  only  the  oral  testimony  given. 

As  to  exhibition  of  child  in  civil  action  for  seduction,  see  note  in  1  A.L.R. 
622. 

c.  Personal  injury. — The  court  m^if  allow  a  witness  testify- 
ing in  his  own  behalf  respecting  injuries  to  his  person,  to  ex- 
hibit the  injured  part  to  the  jury.^ 

And  the  court  may  allow  a  physician  testifying  as  an  expert 
on  behalf  of  the  party  injured  to  examine  the  injured  parts  in 
the  presence  of  the  jury,  and  exhibit  and  describe  the  then  con- 
dition of  the  party.* 

But  whether  the  court  can  compel  the  witness  to  so  exhibit 
his  wounds,  or  to  submit  to  a  medical  examination  in  presence 
of  the  jury,  is  coi^tested.' 

1  Union  Pacific  R.  Co.  v.  Botsford,  141  U.  S.  250,  35  L.  ed.  734,  11  Sup.  Ct. 
Rep.  1000;  Townsend  v.  Briggs,  ~  Cal.  -— ,  ^2  Pac.  307;  Chicago  &  A. 
R.  Co.  V.  Clausen,  173  111.  100,  50  N.  E.  68t);  Indiana  Car  Co.  v.  Parker, 
100  Ind.  199;  Hess  v.  Lowrey,  122  Ind.  225,  7  L.R.A.  90,  23  N.  E.  156, 
and  cases  cited;  Topeka  v.  Bradshaw,  5  Kan.  App.  879,  48  Pac.  751; 
Ottawa  V.  Gilliland,  63  Kan.  165,  88  Am.  St.  Rep.  232,  65  Pac.  262,  10 
Am.  Neg.  Rep.  49 ;  Graves  v.  Battle  Creek,  95  Mich.  266,  19  L.R.A.  641, 
35  Am.  St.  Rep.  561,  54  N.  W.  757;  Edwards  v.  Three  Rivers,  96  Mich. 
625,  55  N.  W.  1003 ;  Hatfield  v.  St.  Paul  &  D.  R.  Co.  33  Minn.  130,  53 
Am.  Rep.  14,  22  N.  W.  176;  Landro  v.  Great  Northern  R.  Co.  117  Minn. 
306,  Ann.  Cas.  1913D,  244,  135  N.  W.  991 ;  May  v.  Northern  Pac.  R.  Co. 
32  Mont.  622,  70  L.R.A.  111,  4  Ann.  Cas.  606,  81  Pac.  328;  Hiller  v. 
Sharon  Springs,  28  Hun,  344;  Mulhado  v.  Brooklyn  City  R.  Co.  30  N. 
Y.  370;  Jordan  v.  Bowen,  14  Jones  &  S.  355;  Cunningham  v.  Union  P. 
R.  Co.  4  Utah,  206,  7  Pac.  795;  Carrico  v.  West  Virginia  C.  A  P.  R. 
•  Co.  39  W.  Va.  86,  24  L.R.A.  50,  19  S.  E.  571 ;  Lapointe  v.  Berlin  Mills 
Co.  75  N.  H.  294,  73  Atl.  406;  Felsch  v.  Babb,  72  Neb.  736,  101  N.  W. 
1011.  But  see  Carstens  v.  Hanselman,  61  Mich.  426,  28  K.  W.  159. 
In  this  case,  however,  an  action  for  malpractice,  several  years  had 
elapsed  since  the  date  of  treatment,  and  the  court  based  its  refusal 
on  the  ground  that  as  the  injury  was  healed  no  inspection,  ^part  from 
some  knowledge  of  the  character  of  the  injury  and  the  method  of  treat- 
ment, could  enable  even  a  medical  expert  to  decide  upon  the  merits 
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or  demerits  of  the  treatment;  and  that  the  jury's  guessing  fronl  an 
inspection  would  be  of  no  value  whatever;  and  on  the  further  ground 
that  by  reason  of  the  location  of  the  injury  the  inspection  would  have 
been  improper,  if  not  indecent.  And  according  to  French  v.  Wilkinson,. 
93  Mich.  322,  53  N.  W.  530,  a  suit  for  injuries  caused  by  a  dog  bite, 
in  which  the  trial  took  place  over  three  years  after  the  bite  and  nine 
months  after  the  expiration  of  the  time  fixed  by  the  declarataion  dur- 
ing which  plaintiff  suffered  from,  the  bite,  he  could  not  exhibit  the 
then  condition  of  his  limb  without  any  testimony  tending  to  show  no 
change  for  the  worse.  Held  not  error  for  four  year  old  boy  (plaintiff) 
on  crutches  to  remain  in  court  room.  Bryant  v.  Kansas  City  E.  Co. 
—  Mo.  — ,  228  S.  W.  472. 

Held,  child's  injury  to  eye  properly  viewed  by  Jury.  Friedler  v.  Hekeler, 
96  Conn.  29,  112  Atl.  661. 

The  propriety  of  the  practice  cannot  be  questioned  on  the  ground  that  the 
exhibition  would  tend  to  unduly  excite  the  sympathy  of  the  jury  by 
reason  of  the  youth  and  comeliness  of  the  witness,  who  is  a  female. 
Omaha  Street  R.  Co.  v.  Emminger,  57  Neb.  240,  77  N.  W.  676.  Nor  on 
the  ground  that  the  injury  has  not  been  properly  treated.  Plummer 
V.  Milan,  79  Mo.  App.  439. 

And  the  jury  may  be  permitted  to  examine  with  their  fingers  the  scars 
caused  by  the  alleged  blow,  for  which  damages  are  asked.  Jackson  v. 
Wells,  13  Tex.  Civ.  App.  275,  35  S.  W.  528. 

^5o,  the  court  may  allow  the  witness  to  be  brought  in  on  a  cot  or  lounge 
and  remain  thereon  while  testifying.  Sherwood  v.  Sioux  Falls,  10 
S.  D.  405,  73  N.  W.  913 ;  Selleck  v.  Janesville,  100  Wis.  157,  1  L.R.A. 
663,  75  N.  W.  975.  His  right  to  be  present  certainly  cannot  be  qi.es- 
tioned,  and  if  his  condition  as  thus  exhibited  excites  sympathy  it  is 
the  result  of  defendant's  negligence. 

In  Blanchard  v.  Holyoke  Street  R.  Co.  186  Mass.  582,  72  N.  E.  94,  however, 
the  court  denied  a  motion  to  permit  plaintiff  to  be  brought  into  court 
On  a  stretcher  for  the  purpose  of  appearing  as  a  witness  in  her  own 
behalf. 

't  Lanark  v.  Dougherty,  153  111.  163,  38  N.  E.  892;  Freeman  v.  Hutchinson, 
15  Ind.  App.  639,  43  N.  E.  16. 

And  place  him  in  different  attitudes,  to  enable  the  jury  to  determine  the 
extent  of  his  disability.  Citizens'  Street  R.  Co.  v.  Willoeby,  134  Ind. 
563,  33  N.  E.  637.  But  where  there  are  no  wounds  or  injuries  that 
can  be  seen  by  the  jury,  it  is  improper  to  permit  the  exhibition  of  plain- 
tiff's person  for  the  purpose  of  conducting  experiments  to  prove  that 
he  will  cry  out  with  pain,  or  that  his  muscles  will  grow  rigid  when 
his  legs  are  manipulated  in  a  certain  manner.  Landro  v.  Great  North- 
ern R.  Co.  117  Minn.  306,  Ann.  Cas.  1913D,  244,  135  N.  W.  991. 

Where  a  person  who  alleged  that  he  suffered  an  injury  to  his  eye  exhibited 
dt  to  the  jury,  and  bis  physician  attempted  to  point  out  the  injury,  the 
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adverse  party  was  held  entitled  to  call  medical  experts  in  rebuttal. 
St.  Louis  Southwestern  R.  Co.  v.  Smith,  38  Tex.  Civ.  App.  507,  86  S. 
W.  943. 

•  Affirmative:— Alabama  G.  S.  R.  Co.  v.  Hill,  90  Ala.  71,  9  L.RJL  442,  8 
So.  90;  St.  Louis  S.  W.  R.  Co.  v.  Dobbins,  60  Ark.  486,  31  S.  W.  147 
(discretionary  to  order  it  to  be  made  in  court  or  out) ;  Hall  v.  Man- 
son,  99  Iowa,  698,  34  L.R.A.  207,  68  N.  W.  922;  Schroeder  ▼.  Chi- 
cago, R.  I.  &  P.  R.  Co.  47  Iowa,  375  (a  well-reasoned  case) ;  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Thul,  29  Kan.  466,  49  Am.  Rep.  484  {citing  and 
quoting  with  approval  Schroeder  v.  Chicago,  R.  I.  &  P.  R.  Co.  47 
Iowa,  375) ;  Hatfield  v.  St.  Paul  &  D.  R.  Co.  33  Minn.  130,  53  Am. 
Rep.  14,  22  N.  W.  176;  Miami  &  M.  Tump.  Co.  v.  Baily,  37  Ohio  St. 
104;  Bagley  v.  Mason,  69  Vt.  175,  37  Atl.  287;  White  v.  Milwaukee 
City  R.  Co.  61  Wis.  636,  50  Am.  Rep.  154,  21  N.  W.  524.  And  accord- 
ing to  Demenstein  v.  Richardson,  2  Pa.  Dist.  R.  825,  one  suing  for 
personal  injuries  the  extent  of  which  can  be  determined  only  by  such 
an  examination  puts  his  person  in  evidence,  and  whether  the  exam- 
ination is  required  of  him  in  the  court  room  or  in  an  adjacent  room, 
during  trial  or  before  trial,  is  mere  matter  of  detail.  See  also  Graves 
V.  Battle  Creek,  95  Mich.  266,  19  L.R.A.  641,  54  N.  W.  757  (sustaining 
the  power  on  the  theory  that  as  the  injured  party  may  exhibit  his 
woimds  to  the  jury,  the  right  to  compel  him  to  do  so  ought  to  be  ac- 
corded his  adversary,  if  it  can  be  done  with  due  regard  to  decency,  and 
in  the  orderly  conduct  of  the  trial). 

Some  courts,  however,  seem  to  regard  this  power  as  discretionary,  to  be 
exercised  or  not,  according  as  there  is  shown  to  be  a  necessity  for,  and 
a  profitable  benefit  to  be  derived  from,  the  examination.  Terre  Haute 
&  I.  Co.  V.  Brunker,  128  Ind.  542,  26  N.  £.  178.  And  if  such  a  show- 
ing be  made,  refusal  of  the  application  is  fatal  error.  Alabama  G.  S. 
R.  Co.  V.  Hill,  90  Ala.  71,  9  L.R.A.  442,  8  So.  90. 

But  the  application  should  not  be  granted  if  the  examination  will  neces* 
sarily  involve  the  use  of  anaesthetics.  Sturgeon  v.  Sand  Beach,  107 
Mich.  496,  65  N.  W.  616. 

As  to  abuse  of  discretion  in  refusing  order  for  physical  examination,  see 
also  notes  in  15  L.R.A.(N.S.)  663. 

This  power  is  recognized,  however,  if  the  party  has  already  voluntarily 
submitted  the  injured  part  to  the  inspection  of  the  jury  as  evidence. 
(Heynes  v.  Trenton,  123  Mo.  326,  27  S.  W.  622;  Winner  v.  Lathrop, 
67  Hun,  511,  22  N.  Y.  Supp.  516),  the  courts  proceeding  on  the  theory 
that  as  it  is  then  in  evidence,  it  stands  on  the  same  footing  as  any 
other  evidence,  the  character  or  quality  of  which  is  in  issue,  and  can- 
not be  withdrawn  until  the  party  affected  by  it  has  had  an  opportun- 
ity to  apply  every  proper  test  for  the  purpose  of  overcoming  or  re- 
ducing its  probative  force  and  effect. 

As  to  waiver  of  right  to  object  to  physical  examination  or  exhibition  of 
person,  see  note  in  2  L.R.A.(N.S.)  386. 
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Negative:— tJnion  Pacific  R.  Co.  v.  Botsford,  141  U.  S.  260,  35  L.  ed.  784, 
11  Sup.  Ct.  Rep.  1000 ;  Illinois  C.  R.  Co.  v.  Griffin,  26  C:  C.  A.  413,  63 
U.  S.  App.  22,  80  Fed.  278;  Mills  v.  Wilmington  City  R.  Co.  HjMarv. 
(Del.)  269,  40  Atl.  1114;  Peoria,  D.  &  E.  R.  Go.  v.  Rice,  144  111.  227, 
33  N.  £.  961,  and  cases  cited;  Parker  v.  Enslow,  102  111.  272,  40  Am. 
lUp.  688;  People  v.  MeCoy,  46  How.  Pr.  216  (criminal  cases). 

In  McSQuigan  v.  Delaware,  L.  &  W.  R.  Co.  129  N.  Y.  50,  14  L.R.A.  466, 
29  N.  E.  235,  the  rule  laid  down  Jij  Union  P.  R.  Co.  v.  Botsford,  141 
U.  S.  260,  36  L.  ed.  734,  11  Sup.  Ct.  Rep.  1000,  that  neither  the  com- 
mon law  nor  the  inherent  power  of  courts  in  the  exercise  of  their 
jtirisdiction  warrants  or  authorizes  a  physical  examinatian  of  the 
party  withoiit  his  consent^  was  followed.  And  this  rule  was  applied 
to  compulsory  examinations  both  before  and  at  trial.  Ibid.,  and  cases 
cited.  By  §  306,  Civ.  Prac.  Act,  power  was  expressly  given  trial  courts 
to  order  a  compulsory  physical  examination  of  one  suing  for  personal 
Injuries,  if  the  requisite  showing  he  made  by  the  parl^  applying  there- 
for. But  this  power  is  limited  to  examinations  before  trial  (I^on  t. 
Manhattan  R.  Co.  142  N.  Y.  298,  25  L.R.A.  402,  37  N.  E.  113;  Green  t. 
Middlesex  Valley  R.  Co.  31  App.  Div.  412,  63  N.  Y.  Supp.  500;  Sewell  v. 
Butler,  16  App.  Div.  77,  44  N.  Y.  Supp.  1074),  and  does  not  apply  to 
examinations  during  trial  and  in  the  presence  of  the  jury.  Cole  v.. 
Fall  Brook  Coal  Co.  87  Hun,  584,  34  N.  Y.  Supp.  572;  Neill  v.  Brook- 
lyn Elev.  R.  Co.  18  Misc.  403,  34  N.  Y.  Supp.  1144., 

In  several  states  the  express  questions  stated  in  the  text  seems  tnever  to 
have  been  directly  involved  and  passed  upon;  the  cases  involving^ 
rather,  the  question  of  the  existence  or  nonexistence  of  the  power 
of  the  court  during  trial  to  compel  the  injured  party  to  submit  him- 
self to  a  physical  examination  by  experts,  to  be  either  selected  by  the 
court  or  agreed  upon  by  the  parties,  with  a  view  to  their  subsequently 
testifying  as  to  the  nature  and  extent  of  the  injuries  as  shown  by  the 
examination.  See,  for  instance,  Missouri  P.  R.  Co.  v..  Johnson,  72  Tex. 
95,  10  S.  W.  325 ;  Gulf,  C.  &  S.  P.  R.  Co.  v.  Nprflpet,  78  Tex.  3^1,  14 
S.  W.  703;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Pendery,  14  Tex.  Civ.  App.  60, 
36  S.  W.  793;  Houston  &  T.  C.  R.  Co.  v.  Berling,  14  Tex.  Civ.  App. 
544,  37  S.  W.  1083;  Smith  v.  Spokane,  16  Wash.  403,  47  Pac.  888; 
Savannah,  F.  &  W.  R.  Co.  v.  Wainwright,  99  Ga.  255,  25  S.  E.  622; 
Southern  Kansas  R.  Co.  v.  Michaels,  57  Kan.  474,  46  Pac.  938;  Belt 
Electric  Line  Co.  v.  Allen,  19  Ky,  L.  Rep.  1656,  44  S.  W.  89;  Owens 
▼.  Kansas  City,  St.  J.  &  C.  B.  R.  Co.  95  Mo.  169,  8  S.  W.  350,  and 
cases  cited  (a  leading  case) ;  Fullerton  v.  Fordyce,  121  Mo.  1,  25  S. 
W.  687;  Chadron  v.  Glover,  43  Neb.  732,  62  N.  W.  62;  Lane  v.  Spokane 
Falls  &  N.  R.  Co.  21  Wash.  119,  46  L.R.A.  153,  75  Am.  St.  Rep.  821, 
67  Pac.  367  (considering  and  classifying  the  cases). 

For  other  cases  and  a  full  review  of  the  subject,  see  note  in  14  L.RA. 
466,  and  supplemental  note  in  23  L.R.A.(N.S.)  463. 

See  also  note  in  16  L.R.A.  (N.S.)  663,  on  question  when  the  refusal  of  an 
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order  for  physical  examination  an^ounts  to  an  abuse  of  discretion,  and 
note  in  2  L.RJL(N.S.)  386,  <m  waiver  of  the  right  to  object  to  physical 
examination  or  exhibition  of  person. 

That  the  court  cannot  compel  plaintiff  in  an  action  for  personal  injuries  to 
submit  to  the  taking  of  an  X-ray  photograph  of  the  injured  portion  is 
declared  in  Dean  t.  Wabash  R.  Co.  229  Mo.  425,  129  S.  W.  953,  on 
the  ground  that  injuries  sometimes  result  to  the  patient  from  the  ap* 
plication  of  such  photographic  process. 

2.  Exhibiting  chattel. 

On  the  trial  of  an  issue  involving  the  quality  or  condition  of 
a  chattel  the  court  may  allow  the  thing  to  be  shown  to  the  jury, 
upon  proper  evidence  as  to  the  identity  of  1;he  thing  and  of  its 
condition  at  the  time  in  question  ;*  but  not  where  its  condition 
at  the  time  of  the  trial  is  such  that  the  determination  of  its 
original  condition  or  quality  is  not  a  question  of  common  knowl- 
edge, but  necessarily  requires  a  particular  scientific  knowledge 
and  expertness.*  Whether  the  court  can  compel  a  party  to  pro- 
duce a  chattel  for  such  examination,  even  though  it  be  in  court, 
is  not  clear.' 

And  it  is  proper  to  exhibit  to  the  jury  any  physical  object 
which  tends  to  establish  any  controverted  fact  or  issue.^ 

1  American  Exp.  Co.  v.  Spellman,  90  HI.  455;  Von  Reeden  v.  Evans,  52  111. 
App.  209;  Columbia  City  v.  Langohr,  20  Ind.  App.  395,  50  N.  E.  831 
(a  board  from  the  walk  at  the  place  where  plaintifif  wc^s  injured) ;  Fogg 
v.  Rodgers,  84  Ky.  558,  2  S.  W.  248;  Morton  v.  Fairbanks,  11  Pick. 
(Mass.)  368;  Hudson  y.  Roos,  76  Mich.  173,  42  N.  W.  1099;  Stevenson 
v.  Michigan  Log  Towing  Co.  103  Mich.  412,  61  N.  W.  536;  King  t. 
New  York  0.  &  H.  R.  R.  Co.  72  N.  Y.  607  (iron  hook  broken  from 
aUeged  flaw.  In  this  case  some  stress  was  laid  on  the  fact  that  the 
question  was  one  of  common  knowledge  as  justifying  the  exhibition  of 
the  object) ;  People  v.  Gonzalez,  35  N.  Y.  49;  Ruloff's  Case,  11  Abb. 
Pr.  N.  8.  245,  s.  c,  less  fully,  as  Ruloflf  v.  People,  45  N.  Y.  213;  Peo- 
ple Y.  Muller,  32  Him,  209  (photographs;  on  indictment  for  the  sale  of 
them,  as  deemed  obscene) ;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  McKel- 
vey,  12  Ohio  C.  C.  426,  5  Ohio  C.  D.  561  (sparks  shown  to  have  come 
from  an  engine  claimed  to  have  set  buildings  on  fire) ;  Philadelphia, 
Johnson  V.  Rule,  93  Pa.  15;  Robson  y.  Miller,  12  S.  C.  586,  32  Am.  Rep. 
518;  Bloch  v.  American  Ins.  Co.  132  Wis.  150,  112  N.  W.  45;  Luie  v. 
Taylor,  3  Fost.  &  F.  731. 

In  an  action  for  personal  injuries  from  defendant's  negligence  in  bottling 
Coca  Cola  it  was  not  error  to  permit  in  evidence  the  bottle  and  decom- 
posed rat.  Coca  Cola  Bottling  Co.  v.  Barksdale,  17  Ala.  App.  606,  88 
So.  36. 
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But  its  condition  must  be  shown  to  have  remained  unchanged.  Foote  v. 
Woodworth,  66  Vt.  216,  28  Atl.  1034. 

And  it  must  be  fully  identified.  McGrail  y.  Kalamazoo,  94  Mich.  62,  53 
N.  W.  955.  Bales  of  hay  are  not  admissible  for  the  inspection  of  the 
jury  as  bearing  upon  the  quality  of  a  carload  of  hay,  on  a  counter- 
claim for  breach  of  warranty,  where  it  does  not  clearly  appear  that  the 
bales  of  hay  are  a  sample  of  the  hay  involved  in  the  suit.  Whaley  v. 
Vannatta,  77  Ark.  238,  7  Ann.  Cas.  228,  91  S.  W.  191. 

In  California,  by  statute,  ''material  objects  presented  to  the  senses"  are 
made  evidence  >and  may  be  exhibited  to  the  jury  if  they  have  such  a 
relation  to  the  fact  in  dispute  as  to  afford  reasonable  grounds  of  be- 
lief respecting  it,  or  to  make  an  item  ui  the  sum  of  the  evidence. 
And  according  to  Thomas  Fruit  Co.  v.  Stark,  107  Cal.  206,  40  Pac.  336, 
samples  of  work  done  under  contract,  although  not  shown  to  be  fair 
samples,  may  be  exhibited  on  t^e  question  of  defective  performance  of 
the  contract.  Whether  they  are  fair  samples  or  not  is  a  circumstance 
affecting  their  weight,  and  not  their  admissibility,  as  evidence. 

See  note  on  exhibition  of  article  or  sample  to  jury  on  issue  of  quality  of 
goods  in  35  L.R.A.(N.S.)   1021. 

Whether  articles  proposed  to  be  exhibited  in  court  are  too  cumbrous  or  not 
is  a  question  addressed  to  the  discretion  of  the  presiding  judge.  Jack- 
son V.  Pool,  91  Tenn.  448,  19  S.  W.  324. 

s  So,  held,  on  an  issue  of  the  soundness  or  unsoundness  of  a  railroad  rail, 
as  to  pieces  of  the  broken  rail  claimed  to  have  been  picked  up  at  the 
time  of  and  six  months  after  the  accident,  during  which  time  they 
had  been  exposed  to  the  weather.  Stewart  v.  Evarts,  76  Wis.  35,  44 
N.  W.  1092. 

s  According  to  Hunter  v.  Allen,  35  Barb.  42,  and  Withey  v.  Pere  Marquette 
R.  Co.  141  Mich.  412,  1  L.R.A.(N.S.)  352,  113  Am.  St.  Rep.  353,  104 
K.  W.  773,  7  Ann.  Cas.  948,  it  is  not  error  to  refuse.  Dictiim, 
that  it  would  be  error  to  compel  it.  But  query.  But  Groundwater 
Y.  Washington,  92  Wis.  56,  65  N.  W.  871,  holding  that  granting  such 
ai|  application  is  within  the  discretion  of  the  trial  court. 

*  As  the  clothing  worn  by  a  party  when  injured,  as  tending  to  show  which 
of  two  conflicting  theories  as  to  the  cause  of  the  accident  is  ciu'rect. 
Senn  r.  Southern  R.  Co.  108  Mo.  142,  18  S.  W.  1007.  See  also  Tudor 
Iron  Works  ▼.  Weber,  129  111.  535,  21  N.  E.  1078;  McMurrin  v.  Rig- 
by,  80  Iowa,  322,  45  N.  W.  877. 

Or  a  boot  showing  the  indentations  on  it  as  tending  to  show  that  the  wear* 
er's  foot  had  been  run  over  by  a  car  wheel,  and  that  the  brake  had  not 
been  applied.  Hays  v.  Gainsville  Street  R.  Co.  70  Tex.  602,  8  S.  W. 
491. 

And  according  to  Williams  ▼.  Nally,  20  Ky.  L.  Rep.  244,  45  S.  W.  874,  the 
bones  of  a  fractured  leg  which  had  to  be  amputated  may  be  introduced 
Abbott,  Civ.  Jur.  T.— 28. 


434  •  '     CIVIL   TBIAL   BBIl^F. 

for  inspection  by  experts,  upon  the  question  as  to  whether  the  leg 
properly  treated. 

In  CohankUB  Mfg.  Co.  t.  Rogers,  29  Ky.  L.  Rep.  747,  96  S.  W.  437,  per- 
mitting jury  to  examine  dangerous  machine  was  held  to  be  within  the 
discretion  of  the  court. 

Otherwise,  if  the  inspection  is  merely  an  appeal  to  the  feelings  and  sym- 
pathies of  the  jurors.  Louisville  &  N.  R.  Co.  v.  Pearson,  97  Ala.  211« 
12  So.  176  (a  boot  worn  by  plaintifif  when  injured).   . 

And  Rost  Y.  Brooklyn  Heights  R.  Co.  10  App.  Div.  477,  41  N.  T.  Supp. 
1069,  holds  that  the  amputated  foot  of  a  child  cannot  be  shown  to  the 
jury  to  show  the  size  of  the  child  at  the  time,  where  she  is  present  in 
court  at  the  trial,  and  defendant  admits  that  the  amputation  waa 
properly  done. 

Permitting  jury  to  inspect,  through  a  microscope,  particles  of  steel  and 
iron  collected  with  a  magnet  from  a  building  alleged  to  have  been  in- 
juriously affected  by  the  erection  of  an  elevated  railroad,  was  disap- 
proved in  Cotton  v.  Boston  Elev.  R.  Co.  191  Mass.  103,  77  N.  £.  698. 

3.  Photographi. 

On  the  trial  of  an  issue  involving  the  condition,  appearance, 
or  identity  of  a  person/  place,*  or  thing,*  at  a  previous  time, 
a  photograph  taken  at  the  time  in  question  is  competent  upon 
proper  evidence  of  its  fidelity.* 

1  Hoyt  V.  Chicago  City  R.  Co.  166  111.  App.  361 ;  Simpson  v.  Peoria  R.  Co. 
179  111.  App.  307;  Davis  v.  Seaboard  Air  Line  R.  Co.  136  N.  C.  116, 
1  Ann.  Cas.  214,  48  S.  E.  501;  RuloflTs  Case,  11  Abb.  Pr.  N.  S.  246; 
less  fully  as  Ruloflf  v.  People,  45  N.  Y.  213 ;  s.  p.  Cowley  v.  People,  83 
N.  Y.  465;  Alberti  v.  New  York,  L.  E.  &  W.  R.  Co.  118  N.  Y.  77,  6 
L.R.A.  765,  23  N.  E.  35.  Thus,  a  photograph  of  a  child  seven  years  old 
at  the  time  of  its  death  alleged  to  have  been  caused  by  another's  negli- 
gence is  competent  on  the  question  of  its  physical  development,  as  tend- 
ing to  show  probable  further  development,  although  it  was  taken  twe 
years  before  the  death  of  the  child.  Taylor,  B.  &,  H.  R.  Go.  v.  Warner, 
88  Tex.  642,  32  6.  W.  868.  The  fact  that  it  had  been  taken  two  years 
before  the  death  of  the  child  is  a  circumstance  affecting  its  weight  only. 

But  where  a  material  issue  was  the  appearance  as  to  age  of  a  young  girl 
at  the  time  of  her  employment^  it  was  held  to  be  erroneous  to  admit  a 
photograph  of  her  in  her  communion  dress  taken  a  year  before  she 
was  employed,  because  it  would  necessarily  be  misleading  on  account 
of  the  rapid  changes  in  persons  of  her  age.  Dresch  v.  Elliott,  137  App. 
Div.  262,  122  N.  Y.  Supp.  14. 

X-ray  photographs  are  subject  to  the  rules  applicable  to  ordinary  photo- 
graphs, and  are  admissible  under  similar  conditions,  including  the  testl- 
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mony  of  experts  to  explain  the  process  of  taking  such  pictures  and  the 
difference  between  them  and  ordinary  photographs. 

The  subject  of  X-ray  photographs  and  their  use  as  evidence  is  considered  in 
Chicago  &  J.  Electric  R.  Co.  v.  Spence,  213  111.  220,  104  Am.  St.  Rep. 
213,  72  N.  E.  796;  State  v.  Matheson,  130  Iowa,  440,  114  Am.  St.  Rep. 
427,  103  N.  W.  137,  8  Ann.  Cas.  430;  Wingfield  v.  McClintock, 
85  Kan.  207,  113  Pac.  394;  Ligon  t.  Allen,  157  Ky.  101,  51  L.R.A.(N.S.) 
842,  162  S.  W.  536;  DeForge  v.  New  York,  N.  H.'  &  H.  R.  Co.  178 
Mass.  59,  86  Am.  St.  Rep.  464,  59  N.  E.  669;  Carlson  v.  Benton,  66 
Keb.  486,  92  N.  W.  600,  1  Ann.  Cas.  159;  Miller  v.  Minturn, 
73  Ark.  183,  83  S  W.  918;  Chicago  &  J.  Electric  R.  Co.  v.  Spence, 
213  111.  220,  104  Am.  St.  Rep.  213,  72  N.  E.  796;  Jameson  v.  Weld, 
93  Me.  345,  45  Atl.  299;  Geneva  v.  Buriiett,  65  Neb.  464,  58  L.R.A. 
287,  101  Am.  St.  Rep.  628,  91  N.  W.  275;  Mauch  v.  Hartford,  112 
Wis.  40,  87  N.  W.  816;  Miller  v.  Dumon,  24  Wash.  648,  64  Pac.  804. 

So,  also,  as  to  a  photograph  taken  by  the  cathode  or  X^ray  process,  to 
show  the  condition  of  bones  as  affected  by  an  injury.'  Smith  v. 
Grant  (Colo.  Dist.  Ct.)  29  Chicago  Leg.  News,  145;  Bruce  v.  Beall, 
99  Tenn.  303,  41  S  W.  445.  As  to  displaying  photographs  of  palm 
prints  to  the  jury  in  connection  with  expert  testimony,  see  State  v. 
Kuhl,  42  Nev.  185,  3  A.L.R.  1694,  175  Pac.  190. 

So  held,  also,  as  to  copies  of  photographs  of  a  deceased  person  sought  to 
be  identified,  which  were  recognized  by  witnesses  well  acquainted  with 
him  in  his  lifetime  as  true  likenesses  of  him.  Wilcox  v.  Wilcox, 
46  Hun,  32. 

Otherwise,  however,  if  the  photograph  will  be  of  no  assistance  to  the  jury, 
but  will  rather  tend  to  confuse  them.  Ortiz  v.  State,  30  Fla.  256,  11 
So.  611;  Rock  Island  v.  Drost,  71  111.  App.  613.  And  its  exhibition  is 
merely  calculated  to  arouse  their  sympathy.  Selleck  v.  Janesville, 
104  Wis.  570,  47  L.R.A.  691,  76  Am.  St.  Rep.  892,  80  N.  W.  944. 

So,  on  an  issue  of  mental  or  testamentary  capacity,  a  testator's  photo- 
graph is  not  admissible,  even  though  shown  to  fairly  represent  him. 
Varner  v.  Varner,  16  Ohio  C.  C.  386,  9  Ohio  C.  D.  273.  (Error  tp 
admit.) 

And  a  photograph  offered  to  show  physical  appearance  is  properly  ex- 
cluded where  direct  evidence  may  be  easily  obtained.  Gilbert  v.  West 
End  Street  R.  Co.  160  Mass.  403,  36  N.  E.  60. 

For  further  cases  on  the  question .  of  the  admissibility  of  photographs  of 
persons,  see  note  to  Dederichs  v.  Salt  Lake  City  R.  Co.  35  L.  R.  A. 
802,  805,  and  supplemental  note  in  51  L.R.A.(N.S.)  842.  The  effect 
and  conclusiveness  of  photographs  as  evidence  are  discussed  in  a  note 
in  15  L.R.a!(N.S.)   1162. 

SELansas  City,  M.  &  B.  R.  Co.  v.  Smith,  90  Ala,  25,  8  So.  43;  Dyson  v. 
New  York  &  N.  E.  R.  Co.  57  Conn.  9,  17  Atl.  137;  Bedell  v.  Berkey, 
76  Mich.  435,  43  N.  W.  308;  Pec^le  v.  Buddensieck,  103  N.  Y.  487, 
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9  N.  B.  44;  Archer  v.  New  York,  N.  H.  &  H.  R.  Co.  106  N.  Y.  689,  13 
N.  E.  318;  Williams  v.  Brooklyn  Elev.  R.  Co.  57  Him,  591,  10  N.  Y. 
Supp.  929,  reversed  on  other  grounds  in  126  N.  Y.  96,  26  N.  £.  1048; 
Warner  v.  Randolph,  18  App.  Div.  468,  46  N.  Y.  Supp.  1112;  Cozzens 
V.  Higgins,  1  Abb.  App.  Dec.  451;  Beardslee  v.  Columbia  Twp.  188  Pa. 
496,  41  Atl.  617 ;  Missouri,  K.  &  T.  R.  Co.  v.  Moore,  4  Tex.  App.  Civ. 
Cas.  (Willson)  323,  16  S.  W.  714  (error  to  exclude) ;  Dedericha  v. 
Salt  Lake  City  R.  Co.  14  Utah,  137,  36  L.R.A.  802,  46  Pac.  656,  and 
cases  cited.  But  in  North  Carolina  the  rule  seems  to  be  that  photo- 
graphs may  only  be  used  by  a  witness  in  connection  with  and  to 
explain  his  testimony,  and  are  not  admissible  as  evidence  per  se. 
Hampton  v.  Norfolk  &  W.  R.  Co.  120  N.  C.  534,  35  L.R.A.  808,  27 
S.  £.  96,  2  Am.  Neg.  Rep.  444;  Pickett  v.  Atlantic  Coast  Line  R. 
Co.  153  N.  C.  148,  69  S.  E.  8. 

According  to  Scott  v.  New  Orleans,  21  G.  C.  A.  402,  41  U.  8.  App.  498,  76 
Fed.  373,  the  difference  between  the  images  produced  upon  a  photo* 
graphic  plate  and  the  retina  of  the  human  eye  does  not  affect  the 
admissibility  of  the  photograph;  but  is  merely  a  circumstance  affect- 
ing its  weight.  But  the  jury  should,  by  proper  instructions,  be  warned 
against  the  liability  of  such  evidence  to  mislead. 

Nor  is  its  admissibility  affected  by  the  fact  that  there  has  been  a  change 
in  the  condition  or  appearance  of  the  place  since  the  time  in  question 
and  before  the  photograph  was  taken,  due  to  some  action  of  the  party 
opposing  its  admission,  Stott  v.  New  York,  L.  E.  &  W.  R.  Co.  66 
Hun,  633,  21  N.  Y.  Supp.  353.  So  held  in  Beardslee  v.  Columbia  Twp. 
188  Pa.  496,  41  Atl.  617,  if  the  substantial  identity  of  the  place  be 
not  destroyed,  and  the  changes  are  pointed  out  to  the  jury.  Contra 
of  a  photograph  taken  long  after  the  time  in  question  g,nd  after  ma- 
terial changes  had  taken  place,  from  both  natural  and  'human  causes, 
— especially  where  the  party  offering  it  has  had  the  benefit  of  a  map 
of  his  own  making  and  introduced  by  him.  Hampton  v.  Norfolk  &  W. 
R.  Co.  120  N.  C.  534,  35  L.R.A.  808,  27  S.  E.  96. 

Photographs  taken  shortly  after  a  railroad  accident  were  held  admissible 
in  Bach  v.  Iowa  C.  R.  Co.  112  Iowa,  241,  83  N.  W.  959;  Louisville  & 
N.  R.  Co.  V.  Brown,  127  Ky.  732,  13  L.R.A.(N.S.)  1135,  106  S.  W. 
796;  Kirkpatrick  v.  Metropolitan  Street  R.  Co.  211  Mo.  68,  109  S.  W. 
682;  St.  Louis  &  S.  P.  R.  Co.  v.  Nichols,  39  Okla.  522,  136  Pac.  159. 
And  this  is  true  although  some  work  has  been  done  on  a  wreck. 
Halloran  v.  New  York,  N.  H.  &  H.  R.  Co.  211  Mass.  132,  97  N.  E. 
631 ;  Maynard  v.  Oregon  R.'  &  Nav.  Co.  46  Or.  15,  68  L.R.A.  477,  78 
Pac.  983. 

Otherwise  if  the  photograph  be  not  a  true  representation  of  the  place. 
Threlkeld  v.  Wabash  R.  Co.  68  Mo.  App.  127;  Leidlein  v.  Meyer,  95 
Mich.  586,  65  N.  W.  367.  And  its  only  effect  would  be  to  mislead 
and  confuse  the  jury.  Harris  v.  Ansonia,  73  Conn.  359,  47  Atl.  672; 
Carey  v.  Hubbardston,  172  Mass.  106,  51  N.  E.  621. 
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a  photograph  is  not  admissible  if  the  jury  have  viewed  the  prem- 
ises. Dobson  V.  Philadelphia,  7  Pa.  Dist.  R.  321.  Contra  if  the  view, 
though  proper,  be  impracticable.  Omaha  Southern  R.  Go.  v,  Beeson, 
36  Nev.  361,  64  N.  W.  557. 

For*  further  cases  on  the  admissibility  of  photographs  of  places,  see  notes 
-      in  36  L.R.A.  802  and  51  L.R.A.(N.S.)    842. 

»  Turner  v.  Boston  &  M.  R.  Co.  158  Mass.  261,  33  N.  E.  520;  Wurmser  v. 
Frederick,  62  Mo.  App.  634;  Conrad  v.  Richter,  13  Pa.  Co.  Ct.  478; 
Chestnut  Hill  &  S.  H.  Turnp.  Co.  v.  Piper,  16  W.  N.  C.  66. 

*  The  court  will  not  judicially  notice  the  fidelity  of  a  photograph  offered  in 
evidence;  but  that  fact  must  be  established  by  proper  evidence.  Var- 
ner  v.  Varner,  16  Ohio  G.  C.  386i  »  Ohio  C.  D.  273,  and  cases  cited; 
Goldsboro  v.  Central  R.  Co.  60  N.  J.  L.  49,  37  Atl.  433;  Beardslee  v. 
Columbia  Twp.  188  Pa.  496,  41  Atl.  617,  and  cases  in  notes  in  36 
L.R.A.  803,  and  15  L.R.A.(N.S.)    1162. 

And.  while  it  is  usually  the  better  practice  to  verify  the  fidelity  of  a  photo- 
graph by  testimony  of  the  photographer  who  took  it,  it  is  not  ab- 
solutely necessary  that  it  be  so  verified.  Roosevelt  Hospital  v.  New 
York  Elev.  R.  Co.  66  Hun,  633,  21  N.  Y.  Supp.  205,  306.  But  it  may 
be  verified  by  any  person  of  equally  correct  vision  and  powers  of  ob- 
servation who  is  familiar  with  the  object  photographed.  Roosevelt 
Hospital  y.  Nisiw  York  Elev.  R.  Co.  supra;  Nies  v.  Broadhead,  75  Hun, 
255,  27  N.  Y.  Supp.  52. 

Where  witnesses  in  a  negligence  case  had  on  cross-examination  described 
the  passenger  who  claimed  to  have  been  injured,  it  was  held  that  a 
photograph  of  the  passenger  could  not  be  introduced  to  contradict 
£uch  witnesses^  they  not  having  been  interrogated  concerning  it.  Stias- 
ny  V.  Metropolitan  Street  R.  Co.  58  App.  Div.  172,  68  N.  Y.  Supp.  694. 


4. 

a.  In  general. — The  Tight  to  send  the  jury  out  to  have  a 
view,  although  of  common-law  origin/  is  now  generally  regu- 
lated by  statute,*  though  it  may  be  done  with  the  consent  of 
the  parties.' 

1  While  it  is  uncertain  when  a  view  by  the  jury  would  be  granted  or  re- 
fused at  common-law,  the  prevailing  opinion  seemed  to  be  that  views 
were  sanctioned  by  the  common-law  practice,  although  allowed  only 
in  certain  real  actions.  The  view  was  not  a  matter  of  right,  however, 
but  proceeded  upon  the  opinion  of  the  judge  as  to  its  propriety  and 
necessity.  See  Springer  v.  Chicago,  135  111.  662,  12  L.R.A.  609,  26 
N.  E.  514,  and  cases  in  note  to  People  v.  Thorn,  42  L.R.A.  868.  And 
in  Newham  v.  Taite,  6  Scott,  575,  1  Arnold,  244,  the  court  refusecT 
a  view,  saying  it  had  difficulty  in  seeing  how  the  rule  could  be  en- 
forced if  granted. 
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And  a  statute  making  it  obligatory  on  a  court  to  permit  a  jury  in  eminent 
domain  proceedings  to  view  the  premises  on  application  of  either 
party  was  held,  in  Springer  v.  Chicago,  135  111.  552,  12  L.R.A.  609, 
26  N.  E.  514,  not  to  preclude  the  common-law  power  of  the  court 
in  other  cases  to  permit  a  view  in  its  discretion. 

In  Jenkins  v.  Wilmington  &  W.  R.  Co.  110  N.  C.  438,  16  S.  E.  193,  the 
practice  is  characterized  as  one  not  to  be  encouraged  and  as  ''most 
usually  unnecessary  for  any  good  purpose,  .  .  .  productive  of  de- 
lay and  expense,  and,  on  occasions,  possibly,  of  irregularities/'  though 
it  is  held  discretionary  with  the  trial  judge  to  grant  or  refuse  the 
view;  and  should  be  refused  if  a  map  of  the  locality  and  evidence  of 
witnesses  are  sufficient  to  convey  to  the  jury  an  intelligent  compre- 
hension of  the  issues. 

s  Under  the  general  form  of  statutes  authorizing  a  view  whenever,  in  the 
opinion  of  the  judge,  it -is  proper  for  the  jury  to  have  a  view,  it  is 
usually  allowed  in  any  kind  of  action,  without  reference  to  the  sub- 
ject-matter. Washburn  v.  Milwaukee  &  L.  W.  R.  Co.  69  Wis.  364, 
18  N.  W.  328.  But  it  is  not  a  matter  of  right,  the  application  being 
discretionary  with  the  trial  judge.  Leidlein  v.  Meyer,  96  Mich.  686, 
55  N.  W.  367;  Andrews  v.  Youmans,  82  Wis.  ai,  52  N.  W.  23.  The 
question  being  whether  the  view  is  proper  and  necessary.  See  also 
cases  cited  in  notes  to  People  v.  Thorn,  42  L.R.A.  370 ;  and  Springer  v. 
Chicago,  12  L.R.A.  611.     See  also  subdiv.  b,  infra. 

And  statutes  apparently  designed  for  other  purposes  have  been  held  to 
authorize  views  by  the  jury.  Thus,  in  Illinois  the  court,  in  a  proceed- 
ing providing  that  in  cases  of  this  character  the  hearing  shall  be  con- 
ducted to  confirm  a  special  assessment,  may,  in  its  discretion,  under 
a  statute  as  any  other  case  at  law,  order  a  view  of  the  locus  in  quo 
by  the  jury.  Vane  v.  Evanston,  150  111.  616,  37  N.  E.  901.  And  ac- 
cording to  Traut  v.  New  York,  C.  &  St.  L.  R.  Co.  1  Monaghan  (Pa,) 
394,  15  Atl.  678,  a  statute  giving  the  court  to  which  an  appeal  from 
the  report  of  reviewers  is  taken  power  to  order  what  notices  shall 
be  given,  connected  with  any  part  of  the  proceedings,  and  to  make  all 
such  orders  connected  therewith  as  may  be  deemed  requisite,  authorizes 
an  order  in  eminent  domain  proceedings  directing  the  jury  to  view  the 
premises  after  they  are  impaneled  and  sworn. 

There  is  express  statutory  authority  for  views  in  some  particular  classes 
of  cases.  Thus,  in  New  York,  §  628  of  the  Real  Property  Law,  Laws 
1920,  chdp.  930,  §  1  (McKinney's  Consol.  Law,  1921  Supp.)  provides: 
"In  an  action  for  waste  it  is  not  necessary  either  upon  the  execution 
of  a  writ  of  inquiry  or  upon  the  trial  of  an  issue  of  fact  that  the 
jury,  the  judge,  or  the  referee,  should  view  the  property.  Where 
the  trial  is  by  a  referee,  or  by  the  court  without  a  jury,  the  referee 
or  the  judge  may,  in  his  discretion,  view  the  property,  and  direct 
the  attorneys  for  the  parties  to  attend  accordingly.     In  any  other 
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case  the  court  may  in  its  discretion  by  order  direct  a  view  by  the 
jury." 

^^liether  the  United  States  courts  must  follow  the  state  practice  on 
applications  for  view  does  not  appear  to  have  been  settled.  If  it  were 
a  mode  of  taking  evidence  the  state  practice  would  not  be  applicable 
(see  Ex  parte  Fisk,  113  U.  S.  713,  28  L.  ed.  1117,  6  Sup.  Ct.  Rep.  724), 
but  doubtless  it  still  might  be  allowed  oh  consent,  though  consent 
would  not  make  it  matter  of  right.  Considered  as  simply  qualifying 
the  jury  to  understand  evidence,  the  question  whether  the  state  prac- 
tice controls  in  the  United  States  courts  depends  on  the  application 
of  the  distinction  in  Nudd  v.  Burrows,  91  U.  S.  426,  23  L.  ed.  286. 
Owens  V.  Missouri  P.  R.  Co.  38  Fed.  571,  did  not  involve  this  question, 
but  merely  held  that  permitting  the  jury  in  an  action  for  damages 
for  personal  injuries  caused  by  a  collision  with  a  locomotive  to  ex- 
amine  a  railroad  engine,  though  against  the  objection  of  the  defend- 
ant, was  not  a  ground  for  a  new  trial  where,  in  reaching  a  verdict,  the 
jury  had  to  decide  for  themselves  whether  the  person  was. struck  by 
the  engine  and  how  he  came  to  be  struck,  and  whether  he  was  walking 
or  lying  down  on  the  track  when  lie  was  struck. 

When  view  is  allowed,  they  follow  the  state  practice  as  to  expenses.  Hunt- 
ress V.  Epson,  15  Fed.  732. 

8  Milledgeville  v.  Brown,  87  Ga.  599,  13  S.  E.  638  (where  no  question  was 
made  as  to  the  duty  or  power  of  the  court,  because  the  view  was  had 
by  consent  of  both  parties). 

6,  Discretion  of  court.— It  Is  not  a  matter  of  right,  however, 
but  the  application,  whether  under  the  practice  at  common  law 
or  under  the  statutes,  is  addressed  to  the  discretion  of  the  trial 
judge,^  and  may  be  granted  by  him  if  he  deems  it  proper  and 
necessary.' 

1  Saint  V.  Guerrerio,  17  Colo.  448,  30  Pac.  335;  Coons  v.  Pritchard,  69 
Fla.  362,  L.R.A.1915F,  568,  68  So.  226,  9  N.  C.  C.  A.  483 ;  Broyles  v. 
Prisock,  97  Ga.  643,  25  S.  E.  389;  Springer  v.  Chicago,  136  IH.  552, 
12  L.R.A.  609,  26  N.  E.  514;  Chicago  v.  Baker,  39  C.  C.  A.  318,  98 
Fed.  830;  Jackson  County  v.  Nichols,  139  Ind.  611,  38  N.  E.  526; 
Banning  v.  Chicago,  R.  I.  &  P.  R.  Co.  89  Iowa,  74,  56  K  W.  277; 
Lenderson  &  C.  Gravel  Road  Co.  v.  Cosby,  19  Ky.  L.  Rep.  1851,  44 
S.  W.  639;  Memphis  &  C.  Packet  Co.  v.  Buckner,  108  Ky.  701,  57 
S.  W.  482;  Mulliken  v.  Corunna,  110  Mich.  212,  68  N.  W.  141;  Dupuis 
V.  Saginaw  Valley  Traction  Co.  146  Mich.  161,  109  N.  W.  413;  Brown 
V.  Kohout,  61  Minn.  113,  63  N.  W.  248;  Jenkins  v.  Wilmington  &  W. 
R.  Co.  110  N.  C.  438,  15  S.  E.  193;  Rudolph  v.  Pennsylvania  S.  Valley 
R.  Co.  186  Pa.  541,  40  Atl.  1083;  Rodgers  v.  Hodge,  83  S.  C.  569, 
18  Ann.  Ca^.  729  and  note,  65  S.  E.  819;  Bellingham  Bay  &  B:  0.  R. 
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Co.  y.  Strand,  4  Wash.  311,  30  Pac.  144;  Gunn  v.  Ohio  River  R.  Co. 
36  W.  Va.  165,  14  S.  E.  465;  Klepsch  v.  Donald,  4  Wash.  436,  31 
Am.  St.  Rep.  936,  30  Pac.  991;  Andrews  v.  Youmans,  82  Wis.  81, 
52  N.  W.  23;  Koepke  v.  Milwaukee,  112  Wis.  475,  88  N.  W.  238; 
Bibb  County  v.  Reese,  115  Ga.  346,  41  S.  E.  636;  Maloney  v.  King, 
30  Mont.  158,  76  Pac.  4;  Alberts  v.  Husenetter,  77  Neb.  699,  110  N. 
W.  657 ;  Pplebitzke  v.  John  Week  Lumber  Co.  173  Wis.  509, 181  N.  W. 
730. 

8  The  court  must  always  determine  from  the  peculiar  facts  in  each  case 
as  to  whether  it  is  necessary  and  proper  for  the  jury  to  have  a  view 
to  enable  them  to  reach  a  just  decision.  Henderson  &  C.  Gravel  Road 
Co.  V.  Cosby,  19  Ky.  L.  Rep.  1861,  44  S.  W.  639.  And  its  decision  will 
not  be  disturbed  on  appeal,  unless  it  clearly  appears  that  the  view 
was  necessary  and  practicable,  and  that  its  denial  probably  injured 
the  party  applying.  Gunn  v.  Ohio  River  R.  Co.  36  W.  Va.  165,  14 
S.  E.  465. 

If  the  jury  is  granted  a  view,  the  information  derived  from  such  a  view 
cannot  control  their  deliberations,  which  must  be  based  on  the  evi- 
dence in  the  case,  and  not  on  the  view.  Keller  v.  Harrison,  151  Iowa, 
320,  128  N.  W.  851,  131  N.  W.  53,  Ann.  Cas.  1913A,  300. 

In  the  following  cases  inspection  by  the  jury  was  permitted:  Jones  v.  F. 
S.  lioyster  Guano  Co.  6  Ga.  App.  506,  65  S.  E.  361  (inspecting  fertil- 
izer factory  in  action  for  nuisance) ;  Wood  County  v.  Shinnew,  30 
Ohio  C,  C.  158  (ditch  improvement;  second  view  refused) ;  Lee  v. 
Northwestern  R.  Co.  84  S.  C.  125,  65  S.  E.  1031  (place  of  alleged 
injury) ;  Olsen  v.  North  Pacific  Lumber  Co.  55  C.  C.  A.  665,  119  Fed. 
77  (sawmill  in  operation) ;  Cram  v.  Chicago,  94  111.  App.  199  (prem- 
ises claimed  to  have  been  injured  by  the  construction  of  a  viaduct) ; 
Cleveland,  C.  C.  A  St.  L.  R.  Co.  v.  Penketh,  27  Ind.  App.  210,  60  N.  E. 
1095  (railroad  crossing  at  place  of  accident) ;  Louisville  A.  &  P. 
Valley  Electric  R.  Co.  v.  Whipps,  27  Ky.  L.  Rep.  977,  87  S.  W.  298 
(premises  intended  for  a  railroad  station) ;  Louisville  v.  Caron,  28  Ky. 
L.  Rep.  844,  90  S.  W.  604  (change  of  grade  resulting  in  injury  to 
abutting  owner) ;  Flint  v.  Union  Water  Power  Co.  73  N.  H.  483,  62 
Atl.  788  (premises  injured  by  fiowage  of  water) ;  Hampton  v.  Macon, 
113  Ga.  93,  38  S.  E,  387  (defective  street) ;  Board  of  Internal  Im- 
provement V.  Moore,  23  Ky.  L.  Rep.  1885,  66  S.  W.  417  (injured  phae- 
ton) ;  Northwestern  Mut.  L.  Ins.  Co.  v.  Sun  Ins.  Office,  85  Minn.  65, 
88  N.  W.  272  (building  injured  by  fire.  But  knowledge  so  acquired 
cannot  be  used  in  determining  the  total  loss) ;  Dobbins  v.  Little  Rock, 
R.  &  Electric  Co.  79  Ark.  85,  95  S.  W.  794,  9  Ann.  Cas.  84  (inspection 
of  controller  on  a  street  car). 

And  a  view  is  properly,  refused  where  the  conditions  existing  at  the  time 
in  question  have  changed  materially  (Henderson  &  C.  Gravel  Road  Co. 
V.  Cosby,  19  Ky.  L.  Rep.  1851,  44  S,  W.  639;  Broyles  v.  Prisock,  97 
Ga.  643,  25  S.  £.  389;   Stewart  v.  CincinniUi,  W.  4  M.  B.  Co.  89 
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Mich.  315,  17  L.R.A.  539,  50  N.  W.  852 ;  Beck  v.  Siaats,  80  Neb.  '482, 
16  L.R.A.(N.S.)  768,  114  N.  W.  633;  Lydston  v.  Rockingham  County 
Light  &  P.  Co.  75  N.  H.  23,  21  Ann.  Cas.  1236,  70  Atl.  385;  Chambers 
V.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  37  N.  D.  377,  Ann.  Cas. 
1918C,  964,  163  N.  W.  824) ;  or  the  facts  involved  are  of  su6h  a 
character  that  they  can  be  accurately  described  to  the  jury  (Ohio  & 
M.  R.  Co.  V.  Wrape,  4  Ind.  App.  100,  30  N.  E»  428) ;  or  where  request 
is  made  after  evidence  is  all  in  (Sanitary  Pist.  v.  McGuirl,  86  111. 
App.  392).  See  further,  as  to  the  discretion  of  the  court,  cases  cited 
in  note  to  People  v.  Thorn,  42  L.R.A.  372  also  note  LJl.A.1915Bj,  703. 

c.  Object — Whether  a  view  when  had  is  merely  to  enable 
the  jury  to  understand  the  evidence,  or  is  to  be  also  a  source  of 
additional  evidence,  is  a  disputed  question.* 

1  There  seem  to  be  three  different  lines  of  authorities.  According  to  one 
view  what  the  jury  may  observe  when  sent  out  to  view  the  premises  in 
dispute  can,  under  no  circumstances,  become  evidence,  nor  can  the  jury 
take  it  into  consideration  otherwise  than  as  affording  them  means  td 
better  understand  and  apply  the  evidence  adduced.  Lanin  v.  Chi- 
cago, W.  &  N.  R.  Co.  33  Fed.  415;  Machader  v.  Williams,  54  Ohio  St. 
344,  43  N.  E.  324;  Wright  v.  Carpenter,  49  Cal.  607;  Close  v.  Samm, 
27  Iowa,  603;  Schultz  v.  Bower,  57  Minn.  493,  47  Am.  St.  Rep.  630, 
59  N.  W.  631;  Wadsworth  v.  Manufacturer's  Water  Co.  266  Pa.  106, 
100  Atl.  577,  Ann.  Cas.  1917E,  1099;  Solberg  v.  Robbins  Lumber  Co. 
147  Wis.  259,  37  L.R.A.(N.S.)   790,  133  N.  W.  28. 

Hence  it  is  error  to  instruct  the  jury  that  they  are.  to  take  into  consider- 
ation their  personal  examination,  like  the  evidence.  Wright  y.  Car- 
penter, 49  Cal.  607;  Close  v.  Samm,  27  Iowa,  503. 

But  the  jury  is  not  bound  to  accept  the  testimony  of  any  witness  which 
they  believe  to  be  untrue  after  a  view  of  the  premises.  Whaley  v. 
Sloss-Sheffield  Steel  &  I.  Co.  164  Ala.  216,  20  Ann.  Cas.  922,  51  So. 
419. 

Where  referees,  upon  the  trial,  inspected  premises  (in  the  presence  of 
counsel)  and  based  their  findings  upon  the  proofs  and  such  view, — 
Held,  that  if  such  inspection  was  additional  ocular  evidence  it  must 
appear  in  the  case  on  appeal,  or  the  appellate  court  could  not  regard 
it  in  determining  whether  the  findings  were  justified  by  the  evidence. 
Claflin  V.  Meyer,  75  N.  Y.  260,  31  Am.  Rep.  467,  reversing  11  Jones  & 
S.  1.  Compare,  Maxted  v.  Seymour,  56  Mich.  129,  22  N.  W.  219: 
Omaha  &  R.  Valley  R.  Co.  v.  Walker,  17  Neb.  432,  23  N.  W.  348. 

According  to  another  line,  what  may  perhaps  be  termed  ^'mute"  evidence 
may  be  used  by  the  jury  in  reaching  th^ir  conclusion  like  any  other 
evidence  offered,  and  under  some  circumstances  it  may  even  be  taken 
M  determinative  of  the  dispute,  to  the  exclusion  of  the  oral  evideDjze. 
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Rock  Island  &  P.  R.  Co.  v.  Leisy  Brewing  Co.  174  III.  647,  61  N.  K. 
&72;  Chicago,  K.  &  W.  R.  Co.  v.  Willits,  46  Kan.  110,  26  Pac.  576. 

Still  other  authorities,  taking  the  middle  ground,  permit  the  jury  to  use 
their  observations  as  evidence,  but  not  as  preponderating,  and  in  order 
to  uphold  the  verdict  as  supported  by  the  evidence  the  conclusions  of 
the  jury  must,  measurably  at  least,  be  supported  by'  what  actually 
appears  in  the  record.  Topeka  v.  Martineau,  42  Kan.  387,  6  L.RJ^. 
776,  22  Pac.  419 ;  Detroit  v.  Detroit,  G.  H.  &  M.  R.  Co.  112  Mich,  304, 
70  N.  W.  673;  Bigelow  v.  Draper,  6  N.  D.  152,  69  N.  W.  670. 

According  to  Denver,  T.  &  Ft.  W.  R.  Co.  v.  Pulaski  Irrig.  Ditch  Co.  11 
Colo.  App.  41,  52  Pac.  224,  the  jury  should  be  told  that  they  are  to 
use  what  they  see  to  aid  them  in  understanding  the  testimony,  and  un- 
less the  fact  be  an  absolute  physical  one  which  is  evident  to  the  eye, 
and  not  dependent  upon  any  other  consideration  or  any  other  proof, 
they  must  not  use  it  as  against  the  testimony  offered  and  base  their 
verdict  on  their  own  judgment  other  than  the  exact  fact  seen  by  them. 
It  was  held  in  that  case,  however,  that  allowing  them  to  consider  what 
they  had  observed  just  as  they  consider  the  testimony  of  the  witnesses 
was  not  so  inherently  and  fatally  vicious  as  to  require  reversal  if  in 
fact  there  was  abundant  evidence,  aside  from  that  required  by  obser- 
vation at  the  view,  to  sustain  the  verdict. 

For  a  comprehensive  discussion  of  the  cases  illustrative  of  the  three  phases 
of  this  question  and  suggesting  an  explanation  of  the  apparent  con- 
flict, see  note  to  People  y.  Thorn,  42  L.R.A.  385. 

d.  Application. — It  is  not  error  to  allow  counsel,  in  arguing 
his  application  for  a  view,  to  state  to  the  judge  in  the  hearing 
of  the  jury  what  they  will  see.^ 

iBoardman  v.  Westchester  F.  Ins.  Co.  64  Wis.  364,  11  N.  W.  417. 

In  Pennsylvania  it  is  held  necessary  to  move  before  trial.  Bure  v.  Hoff- 
man, 79  Pa.  71,  21  Am.  Rep.  42. 

But  participating  without  objection  waives  the  omission  of  previous  mo- 
tion.    Brown  v.  O'Brien,  3  Clark   (Pa.)   115. 

e.  Vacating  order. — The  court  may  vacate  a  previous  order 
for  a  view  upon  its  appearing  unnecessary.^ 

iNesbit  V.  Kerr,  3  Yeates,  194. 

/.  Time; — The  time  when  the  jury  shall  take  the  view,  if  it 
be  allowed,  is  in  the  discretion  of  the  court.* 

1  Galena  &  S.  W.  R.  Co.  v.  Haslam,  73  111.  494;  Springer  ▼.  Chicago,  135 
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m.  552,  12  L.R.A.  609,  26  N.  B.  514 ;  X^eidlein  v.  Meyer,  95  Mich.  586, 
55  N.  W.  367.  See,  also,  cases  cited  in  note  to  People  v.  Thorn,  42 
L.R.A.  375; 

g.  Mode, — If  a  view  is  demanded  in  a  proper  case  the  jury 
should  be  sent  in  a  body,  in  charge  of  a  sworn  officer.^ 

1  Brooklyn  v.  Patchln,  8  Wend.  47,  65,  84,  affirming  2  Wend.  3.77,  384. 

The  omission  of  the  court  to  cause  the  officers  in  charge  of  the  jury  to  take 
the  statutory  oath  is  an  irregularity  only,  and  may  he  waived  hy 
defendant.  People  v.  Johnson,  110  N.  Y.  134,  17  N.  B.  684.  No  ad- 
ditional oath  need  he.,  administered  to  the  officer  in  charge  of  the 
jury,  unless  required  hy  statute.  Emporia  v.  Juengling,  78  Kan.  595, 
19  L.R.A.(N.S.)  223,  96  Pac.  850.  As  to  the  attendance,  supervision, 
and  conduct  of  jury  while  out  on  a  view,  see  note  to  People  v.  Hiorn, 
42  L.R.A.  377. 

A  request  for  the  judge  to  participate  in  a  view  with  the  jury  must  he 
made  hefore  a  motion  for  a  view  is  decided;  otherwise  the  failure  of 
the  judge  to  make  the  view  will  not  he  available  as  error.  Moritz  v. 
Larsen,  70  Wis.  569,  36  N.  W.  331.  See  further,  as  to  the  necessity  of 
the  presence  of  the  judge,  note  to  People  ▼.  lliorn,  42  I/.R.A.  381. 

h.  Experiment  upon  ground  viewed, — It  is  not  matter  of 
right  to  have  an  experiment  tried  in  the  presence  of  the  jury, 
upon  the  ground  viewed.* 

1  Smith  V.  St.  Paul  City  R.  Co.  32  Minn.  1,  18  N.  W.  827 ;  Moore  v.  Chi- 
cago, St.  P.  &  K.  C.  R.  Co.  93  Iowa,  484,  61  N.  W.  992  (reversible 
error  to  permit,  although  a  verdict  is  directed  by  the  court  upon  the 
evidence  without  regard  to  such  proceedings).  But  allowing  it  by 
consent  is  not  error.  Stockwell  v.  Chicago,  C.  A  D.  R.  Co.  43  Iowa,  470. 
The  making  of  trifling  experiments  has  been  held  nonprejudicial.  Em- 
poria V.  Juengling,  78  Kan.  595,  19  L.R.A.(N.S.)  223,  96  Pac.  860. 
See  also  cases  cited  in  note  to  People  ▼.  Thorn,  42  L.R.A.  383,  384; 
also  in  note  in  34  L.R.A.(N.S.)  720. 

i.  Unauthorized  view. — ^Jilisconduct  of  a  juror  in  going  to 
take  a  view  is  waived,  if  objection  to  continuing  the  trial  before 
him  is  not  promptly  made,  on  discovery  of  the  fact^  A  view, 
unauthorized  by  the  court  and  taken  without  the  knowledge  of 
one  of  the  parties,  is  a  ground  for  a  new  trial.* 

1  Consolidated  Ice-Mach.  Co.  v.  Trenton  Hygenian  Ice  Co.  57  Fed.  898; 
Stampofski  v.  Steffens,  79  111.  303;  Shelby ville  v.  Brant,  61  111.  App. 
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163;  Easley  v.  Missouri  P.  R.  Co.  113  'Mo.  236,  20  S.  W.  1073;  Whit- 
cher  V.  Peacham,  52  Vt.  242.  See  further,  on  the  question  of  unauthor- 
ized views,  note  to  People  v.  Thorn,  42  L.R.A.  394  et  seq.  Also  note 
L.R.A.1916B,  703. 

8  Peppercorn  v.  Black  l^iver  Falls,  89  Wis.  38,  46  Am.  St.  Rep.  818,   61 
N.  W.  79. 

j.  View  beyond  jurisdiction. — Permitting  the  trier  of  facts 
to  view  the  locus  in  quo  in  another  state  is  not  so  far  beyond 
the  jurisdiction  of  the  court  as  to  vitiate  all  subsequent  pro- 
ceedings.^ 

1  Carpenter  v.  Carpenter,  78  N.  H.  440,  L.R.A.1917F,  974,  and  note,   101 
Atl.  628. 

5.  Experiments. 

The  court  may  allow  experiments  or  demonstrations, to  be 
made  in  the  presence  of  the  jury,  if  they  are  made  under  sim- 
ilar conditions  and  like  circumstances  to  those  existing  at  the 
time  of  the  thing  sought  to  be  demonstrated,^  or  if  the  question 
is  within  the  range  of  ordinary  knowledge  or  experience.* 

1  Leonard  v.  Southern  P.  Co.  21  Or.  655,  15  L.R.A.  221,  28  Pac.  887,  and 

cases  cited;  Pennsylvania  Coal  Co.  v.  Kelly,  156  IlL  9,  40  N.  E.  938; 
Jackman  v.  Brotherhood  of  American  Yeoman,  132  Iowa,  64,  8  L.R.A. 
(N.S.)  974,  106  N.  V^.  350.  See  also  notes  in  15  L.R.A.  221;  34  L.R.A. 
(N.S.)   717. 

But  this  does  not  mean  that  a  witness  should  be  allowed  to  illustrate  to 
the.  jury  the  manner  in  which,  in. his  opinion,  an  accident  happened, 
which  he  did  not  himself  see.  Chicago  &  £.  R.  Co.  v.  Lee,  17  Ind. 
App.  215,  46  N.  E.  543.  On  experimental  evidence  generally  as  af- 
fected by  similarity  or  dissimilarity  of.  conditions,  see  notes  in  8 
L.R.A.(N.S.)    974;   8  A.L.R.  18. 

2  Thus,  where  plaintiff  claimed  to  be  paralyzed  by  a  fall,  her  medical  at- 

tendant, though  not  sworn,  may  demonstrate  her  loss  of  feeling  by 
thrusting  a  pin  into  the  side  said  to  be  paralyzed.  Osborne  v.  Detroit, 
32  Fed.  36.  See  also  cases  cited  in  note  to  Leonard  v.  Southern  P. 
Co.  15  L.R.A.  221. 

In  the  following  cases  physical  tests  were  permitted:  Birmingham  R. 
Light  &  P.  Co.  V.  Rutledge,  142  Ala.  195,  39  So.  338;  Minden  v. 
Vedene,  72  Neb.  657,  101  N.  W.  330  (permitting  injured  person  to 
walk  before  jury) ;  Adams  T.  Thief  River  Falls,  84  Minn.  30,  86  N.  W. 
767    (iUustrating  power  to  use  an  injured  arm,  by  movements  before 
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the  jury) ;  Missouri,  K.  &  T.  R.  Co.  ▼.  Lynch,  40  Tex.  Civ.  App.  643, 
90  S.  W.  511  (permitting  a  physician,  by  experimenting  with  plaintiff 
in  the  presence;  of' the  jury,  to  demonstrate  the' nature  and  extent  of 
the  injury)  ;  American  Brake  Shoe  &  Foundry  Co.  v.  Jankus,  121  111. 
App.  267  (jury  permitted  to  take  hold  of  plaintiff's  arm  and  move  it 
to  ascertain  extent  of  injuries). 

But  permitting  plaintiff  in  an  action  for  personal  injury  to  give  a  spec- 
tacular exhibition  of  symptoms  of  what  he  or  his  physicians  have 
testified  to  be  some  nervous  affection  resulting  from  the  injury;  as, 
by  taking  a  glass  of  water  with  both  hands  and  spilling  the  water 
through  the  trembling  of  his  hands, — ^was  held  in  Clark  v.  Brooklyn 
Heights  R.  Co.  177  N.  Y.  359,  69  N.  E.  647,  to  be  improper,  and, 
while  not  an  abuse  of  judicial  discretion,  to  be  on  the  border  line  of 
such  error. 

In  Chicago  Teleph.  Supply  Co.  v.  Marne  &  E.  Teleph.  Co.  134  Iowa,  252, 
111  N.  W.  935,  a  telephone  test  wi|.8  allowed  in  the  presence  of  the 
jury. 

But  an  application  to  use  chemicals  to  test  the  quality  and  composition  of 
ink  alleged  to  have  been  used  in  preparing  a  will  should  be  refused; 
without  proper  safeguards  to  preserve  the  paper  and  ink  as  pres^ited. 
Re  Gartland,  60  Misc.  33,  112  N.  Y.  Supp.  719. 

And  in  Hughes  v.  General  Electric  Light  &  P.  Co.  107  Ky.  486,  54  8.  W. 
723,  the  right  to  perform  an  experiment  showing  the  manner  of  oper- 
ating an  electric  plant  was  denied,  the  other  party  and  his  counsel 
not  being  present. 
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1.  Abbreviations. 

2.  Absent  witness. 

3.  Abstract  of  title. 

4.  Accident. 

5.  Accounts,  books  of. 

6.  Acknowledgment. 

7.  Admissibility  of  evidence. 

8.  Admissions. 

a.  In  general. 

b.  Of  what  witness  would  proye. 

c.  By  counsel. 

d.  Of  fact  during  settlement. 

9.  Adultery. 

10.  Adverse  parly. 

11.  Affidavits. 

12.  Affidavits  for  oontinuanceii 

13.  Age. 

14.  Agency. 

15.  Alterations. 

16.  Attorneys. 

17.  Alternative  claims. 

18.  Authentication  of  an  act. 

19.  Best  and  secondary  evidence. 

a.  In  general. 

b.  Notice  to  produce;  sufficiency. 

c.  Writings  beyond  jurisdiction  of  the  court. 

d.  Where  original  is  lost  or  destroyed. 

e.  Quality  of  secondary  evidence. 

f.  Secondary  evidence  not  rebuttable. 

g.  Voluminous  documents. 

20.  Bill  of  particulars. 

a.  As  limiting  evidence. 

b.  Amending. 

21.  Books  of  science. 

a.  Inductive  science. 

b.  Exact  science. 

c.  Of  history,  etc. 

22.  Burden  of  proof. 

a.  In  general. 

b.  As  to  negative. 

c  As  to  fact  peculiarly  within  the  knowledge  of  one  party. 
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d.  Legal  presumption  shifts  the  burdeiu 

e.  Burden  of  proof  in  certain  issues. 

23.  Corporate  agent's  declarations. 

24.  Corporate  deed. 

25.  Date. 

26.  Depositions. 

a.  Right  to  read. 

b.  Heading  part. 

27.  Destruction  and  suppression  of  evidence. 

28.  Document. 

a.  In  general. 

b.  Referred  to. 

c.  Producing  on  notice. 

d.  Refusal  to  produce. 

e.  Inspecting  on  notice  to  produce;   admissibility. 

29.  Entire  conversation  or  writing. 

30.  Examination  before  trial. 

31.  Exclusion  and  separation  of  witnesses. 

32.  Exhibition  of  injury. 

S3.  Explaining  omission  of  evidence. 

34.  Fact  after  suit  brought. 

a.  Receipt. 

b.  Precautions  after  accident. 

35.  Family  Bible. 

36.  Feelings. 

37.  Fraud. 

38.  Handwriting. 

39.  Identity. 

40.  Illegality. 

41.  Impression. 

42.  Intent ;  Right  of  one  to  testify  as  to  his  own  intent. 

a.  The  common-law  rule. 

b.  Rule  under  statutes  permitting  parties  to  testify. 

43.  Intent  of  a  tiransaction. 

44.  Interrogating  to  discover  other  witnesses.  ^ 

45.  Judges  and  justices  of  the  peace  as  witnesses. 

46.  Judicial  notice. 

47.  Jurisdictional  facts. 

a.  Inferior  court  or  statutory  proceeding. 

b.  Court  of  general  jurisdiction.  .  ' 

48.  Law  of. other  jurisdictions...  .        . 

49.  Letters. 

50.  Letter  book. 

51.  Loss  of  earnings  or  income. 

52.  Mailing.  i 

53.  Memorandum. 

-I  •  '  .  '  ■  . 

54.  Memory  of  one  witness  aided  by  another. 
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55.  Mental  capacity. 

56.  Minutes. 
67.  Motive. 

58.  Notary's  seal. 

59.  Objections. 
59a.  Offer  of  evidence. 

60.  Official  act. 

61.  Oral  to  vary. 

62.  Order  of  proof, 

63.  Pedigree. 

64.  Phonographs. 

65.  Photographs. 
65a.  Possibility  of  issue. 

66.  Reason  for  positiveness. 

67.  Receipt. 

68.  Reference  to  a  third  person. 

69.  Relevancy. 

70.  Remote  evidence. 

71.  Res  gestcB. 

72.  Speed. 

73.  Statute  of  frauds. 

74.  Stenographer's  minutes. 

75.  Stipulation  as  to  facts. 

76.  Subscribing  witness  to  prove  execution. 

77.  Tampering. 

78.  Telegrams. 

79.  Telephones. 

80.  Trust. 

81.  United  States  courts. 

82.  Usage. 

83.  Valuie  and  damages.  i 

84.  X-ray  photographs. 

[Under  this  heading,  without  undertaking  to  state  the  law 
fully,  have  been  briefed  a. selection  of  most  useful  authorities 
on  those  questions  of  evidence  which  are  most  frequently  con- 
tested, and  are  not  so  trite  but  that  ready  reference  to  author- 
ity is  often  indispensable  to  correct  practice  at  trial.] 

1.  Abbreviations. 

Courts  may  take  judicial  notice  of  ordinary  abbreviations  of 
Christian  names;  also  of  certain  abbreviations  referring  to  offi- 
cial titles,  such  as  "J.  P."  for  Justice  of  the  Peace;  also  of  ab- 
breviations used  in  descriptions  relating  to  land.* 

iFeld  V.  Loftis,  240  111.  105,  88  N.  E.  281;   Rowley  ▼.  Berrian,  12  HL 
200;   McChesney  v.  Chicago,  173  111.  75,  60  N.  E.  191. 
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»         •         ,     '  I  ' 

2.  Absent  witness.  ^ 


»     I 


•    t ' ' . 


The  unexplained  failure  to  call  to  the  stand,  a  witnefss  Ivho, 
under  the  circumstances  would  be  expected  to  be  produced, 
raises  a  presumption  against  the  party  to  whose  interest  such 
person  would  most  likely  incline.^ 

1  Zimmerman  v.   Zimmerman,  149  111.  App.  '231;    Princ^ville  v.  Hiteh^> 
cook,  161  lU.  App.  SSa. 

t  .  •  •  ■ 

8.  Abstract  of  title. 

Where  neither  party  can  produce  copies  of  original  (Je^ds,  mi 
well  as  record  books,  in  which  they  were  recorded,  resort  may 
be  had  to  secondary  evidence  to  prove  their  contents,  and  ab- 
stracts of  title,  made  by  persons  engaged  in  thkt'buisinessy'are 
evidence  in  all  courts  of  law  or  equity,  apd  may  bexeceived  to 
prove  the  contents  of  such  deeds.* 

1  Miller  V.  Shaw,  103  111.  277.  '    '.       '  / 

'.  '  ■  •        •  •        » 

4.  Accident. 

Proof  descriptive  of  surrounding  conditions  and  location  ©f; 
accident  is  admissible,  and  so  is  proof  showing  conditions  im- 
mediately after  accident,  provided  conditions'  reitiain  tin-' 
changed. 

^Gardner  y.  CkicagOyX/^  S.  &,'E*:B«  Cp.,  164  111.  Appe.l78j;^  QWcago  AN. 
W.  K.  Co.  V.  GiUisop,  173  III.  204,  64  Am,  St.  Rep.\il7,  50  KE.  657, 
4, Am.  Neg.  Rep.  368;  Kedes  V.  Christian  Countjf  Coal  Co'.  149  UL 
App.  434.  "     '      '      ^  •  '■   ^    ^''^'^  ■'«'•• 

5.  Accounts,  books  of. 

Account  books  of  a  party,  the  entries  in  which  ar6  t^stifi^d  to  . 
be  correct  by  the  persons  who  made  them,  are  competent  in  his 
own  f avoi*.'*  '-:..:  , ./ 


«    .    rt 


1  JItna  laa.  Co.  ▼.  Weid*,  9  Wall.  677,.  J9  L.  ed.  810.    See  local  statutes.* 

A  book  of  accoumt  is  adn^issible  if  it  contains  Entries  as  they 
occur  in  the  regular  course  of  business;  if  it  has  been  fairly 
kept;  i£, it  is  a  book  o^  original  entry. ^ 

IMiaferro  v.  Ives,  51  111.  247;   Chisholm  v.  Beaman  Mach.  Oo.  160  111. 
Abbott,  Civ.  Jur.  T.— 29. 
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101,  43  N.  E.  796 ;  McDavid  v.  Ellis,  78  111.  App.  38JL.  Ledger  alone 
is  not  sufficient,  MeCormick  v.  Elston,  16  111.  204.  Loose  leaf  ledger 
admissible,  Fargo  Mercantile  Co.  v.  Johnson,  —  N.  D.  — ,  181  N.  W. 
953. 

I 

i  I 

Entries  made  by  private  parties  are  not  admissible  in  evi- 
dence, unless  they  were  made  contemporaneously  with,  the  facts 
to  which  they  relate,  by  parties  having  persoi^al  knowledge  of 
the  facts,  and  are  corroborated  by  their  testimony,  if  living  and 
accessible,  or  by  proof  of  their  handwriting,  if  dead,  insane,  or 
beyond  reaoh.^ 

1  Chaffee  v.  United  States^  18  Wall.  516,  21  L.  ed.  908.  And  see  Maxwell 
V.  Wilkinson  (Parsons  v.  Wilkinson)  113  U.  S.  656,  28  L.  ed.  1037, 
5  Sup.  Ct.  Rep.  691,  and  cases-  cited;  Ocean  Nat.  Bank  v.  Carll,  55 

N.  Y.  440,  9  Hun,  239. 

•  ,  -    '      - 

When  it  is  necessary  to  prove  the  results  of  voluminous  facts 
or  of  the  examination  of  many  books  and  papers,  and  the  ex- 
amination cannot  conveniently  be  made  in  court,  tibie  results 
may  be  proved  by  the  person  who  made  the  ex^iuiatioiL* 

XGreenL  Ev.  $  93,  applied  in  Burton  v.  Driggs,  20  Wall.  125,  22  L.  ed. 
299.  -  -    -  -  - 


The  state  of  the  account  and  the  balance  due  at  a  given  time, 
when  collaterally  involved,  are  provable  by  the  testimony  of 
the  person  in  whose  books  it  was,  without  production  of  the 
books.* 

*     •  -   . 

I  Lewis  V-  Palmer,  28  N,  Y.  271,  278. 

When  complex  transactions  are  already  in  evidence,  state- 
ments made  by  experts  of  the  resujt  of  the  account,  upon  the 
several  theories  of  the  law  whiich  the  case  jnay  be  subject  to, 
are  competent,  not  necessarily  as  evidence  of  the  facts  stated 
in  them,  but  to  assist  the  jury  in  calculation.* 

IHome  Ins.  Co.  v.  Baltimore  Warehouse  Co.  93  U.  S.  527,  647,  28  L.  ed. 
868,  870. 
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It  is  not  error  to  refuse  to  allow  a  witness  with,  tfae  books 
before  him  to  give  a  summaary  of  their  contents.^ 

i.Von  Sachs  v.  Kretz,  72  N.  Y.  548,  affirming  10  Hun,  95;  but  see  Schotte 
V.  Puscheck,  79  111.  App.  31,  where  it  is  held  thkt  contents  of'  aceouiit 
books  cannot  be  stated*  The  book  itself,  if  competent,  should  be  re-' 
ceiyed. 

Entries  in  books  are  always  explainable,  and  the  truth  of  the 
transaction  can  be  shoWn  independently  of  them.^ 

iThe  Patapsco,  13  Wall.  329,  ^0  L.  ed.  696;  a.  p.  Foster  v.  Persch,  68  N. 
Y.  400,  reversing  6  Daly,  164. 

For  a  fuller  treatment  of  the  subject  of  accounts,  with  a  review  of  the 
authorities,  see  Abbott^s  Brief  on  Mode  of  Proving  the  Facts,  and 
notes  in  62  L.R.A.  546,  52  L.R.A.  689,  52  L.R.A.  833,  and  53  L.R.A. 
613,  36  L.R.A.(N.S:)  899. 

•  Where  a  statute  provides  conditions  under  which  books  of 
account  ate  admissible,'  these  conditions  must  be  satisfied.' 
Thus,  in  Illinois,  preliminary  proof  of  facts  required  by  gtatute 
are  essential,  before  books  of  account  may  be  received  in  evi- 
dence.* 

1  Jackson  ▼.  Glos,  249  111.  388,  94  N.  E.  502. 

Books  of  account,  kept  by  plaintiff  in  bis  own  handwriting, 
regularly  in  usual  course  of  business,  and  qualified  as  such  by 
'witness,  and  known  to  be  correct  when  made  are  properly  usfed 
as  a  means  of  refreshing  recollection.* 

iSaUivaa  v.  Miller,  169  111.  App.  607.  ^ 

ft  Acknowliedfment 

I 

What  defects  in  an  acknowledgment  preclude  its  admission 
in  evidence.*  "  ■ 

U5  Abb.  N.  C.  269,  note;  14  Abb.  N.  C.  453,  note;  Dtmoan  ▼.  BttncaA,  203 
lU.  461,  67  N.  £.,  763.    And  see  Authentictition  of  an  Act»  infra,  §  18w '. 

Local  statutes  should  be  consulted  for  what  documents  require  acknowledg- 
nent. 


/ 
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7.  Afimiswbility  of  eTidenxje. 

Problems  relating  to  the  admissibility  of  .evid^ice  are  for  the 
court  to  decide.* 

I  '  .  »  r 

■     I  ■  1      .1        ,  . 

1  Miller  v.  Metzger,  16  IlL  390. 

Evidence  competent  for  any  purpose  is  admissible  dver  general  objection. 
Goodwin  v.'  Tony  Pocahontas  Coal  Co.  —  W.  Va.  — ,  106  S.  E.  76. 

8.  Admissions. 

a.  In  general. — The  rule  that  what  a  party  has  said  about 
his  case  may  always  be  proved  against  him  does  not  let  in  what 
he  has  said  merely  in  the  way  of  repetitio^  of  :the  sayings  of 
others.* 

1  Stephens  v.  Vroman,  10  N.  Y.  381. 

Self-serving  statements  made  by  a  party  to  a  transaction  are 
not  admissible  in  evidence  in  his  own  behalf,  nor  can  they  be 

admitted  when  offered  by  his  voluntary  grantees.* 

,  ■    '  •  • 

1  Oswald  y.  Nehls,  233  III.  438,  8^  F.  £.619.'  Tlie  same  is  true  of  self- 
serving  letters.    O'Meara  y.  Cardiff  Opal  Co.  15i  III.  App.  321. 

Admission  by  one  of  several  parties  having  a  joint  interest 
is  in  general  competent  against  all;  but  unless  party  against 
whom  they  are  offered  is  connected  with  third  persons,  admi$- 
sions  by  such  third  persons  are  not  admissible.* 

iMoMillan  v.  McDill,  110  111.  47;  Aiken  v.  Hodge,  61  ill:  436. 

r  •  ^ 

.    .  .     .  .  "-    .  .    .  ■     -  I  • 

h.  Of  what  witness  woiUd  prove, — An  admigsion  of  the  facts 
proposed  to  be  proved  by  aix  absieixt  witness  i9  conclusive  evi- 
dence against  the  party  who  prevented  postponement  thereby, 
if  it  be  read  to  the  jury  as  a  ipBLtt  of  the  evidence  on  the  trial ; 
otherwise  it  cannot  be  considered  by  them.* 

But  an  admission  that  a  witness,  if  present,  woujd  testify  to 
specified  statenients,  is  not  conclusive,  either  as  to  the  compe- 
tentcy  of  the  witness,  or  the  admissibility  or  the  trutjt  of  the 
testimony.* 

Kor  is  a  consent  of  an  adverse  party,  that  such  a  statement 
be  read  to  the  jury,  conclusive  as  to  the  truth  of  the  fitflt^ment.' 

iPannell  v.  State,  29  Ga.  681;  Lowrie  v.  Vemer,  3  Watts,  317. 
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Afl  to  admiBsibllity '  on  subsequent  trial  of  adniliEJsidti  made  for  purpose 
of  defeating  continuance,  see  note  iA  25  L.R.A.(N.S.)   109. 

The  effect  of  admission  by  adverse  party  to  dispense  witli  production  of 
attesting  witnesses  is  discussed  in  tiie  note  35  L.R.A.  346. 

•  State  V.  Deddis,  42  Iowa,  264;  Edmonds  v.  State,  34  Ark.  720.    But  ad- 

mission that  an  absent  witness  would  testify  to  certain  facts,  to 
avoid  a  continuance,  is  a  jtidicial  admission  which  the  party  cannot 
be  permitted  to  dispute.  Chicago  City  R.  Co.  v..Duffin,  126  III.  100, 
18  K.  E.  279. 

•  Burton  v.  Brooks,  25  Ark.  216. 

Admissions  made  by  deceased  in  his  lifetime,  against  his  interest^  are 
competent  after  his  death,  Sehell  v.  Weaver,  225  111.  159,  80  N.  E. 
95,  8  Ann.  Cas.  339. 

c.  By  cQunsel.^rA,  f oriDAl ,  admiBsiom  of  a  material  fact,* 
made  by  counsel  in  the  courae  of  the  trial  of  the  issues/*  for  the 
purpose  of  influencing  the  course' of  the  trial,*  is  conclusive 
upon  the  clieht  *  for  the  purposes  of  the  trial  *  and  isountervails 
a  contrary  allegation  or  denial  in  his  pleading,  but  does  not  sup- 
ply the  lack  of  an  essential  allegation  or. 4^111^1  in  either  his  or 
his  adversary's  pleading.® 

1  For  instance!  the  amount  due»  Wilson  v.  Spring,  64  111.  14.  Or  the  fact 
of  partnership.  Oliver  v.  Bennett,  65  N".  Y.  659.  An  admission  of 
the  law  does  not  necessarily  bind  the  client.  Mitchell  v.  Cotton,  8 
Fla.  134.  Kor  does  an  admission  that  a  prima  facie  case  eKista. 
Spalding  v.  Hood,  8  Cush.  602. 

I  An  admission  of  what  ah  absent  witness  would  prove,  made  before  swear- 
ing the  jury,  even  though  made  in  their  presence,  is  n6t  enough. 
It  should  be  presented  as  part  of  the  evidence.  Lowrie  ▼.  Verner, 
3  Watts,  317. 

Admissions  by  attorney  of  record  are  conclusive  in  the  case.  Fray  t. 
Myers,  —  Tex.  Civ.  App.  —,  113  B.  W.  592, 

Silei^ee  following  statements  by  opposing  counsel  in  presence  of  oourt, 
jury  and  counsel,  that  a  certain  fact  is  admitted,  implies  concur- 
rence in  auoh  statement.    Graham  v.  Hockford,  142  111.  App.  306. 

>  Usually,  it  must  l^ove  been  made  for  the  purpose  of  dispensing  with 
formal  proof.  Treadway  v.  Sioux  City  &  St.  P.  R.  Co.  40  Iowa,  526; 
Starke  v.  Kennan,  11  Ala.  8iX3. 

But  an  admission  made  even  in  the  opening,  not  for  the  purpose  of  dis- 
pensing with  proof  by  the  adversary,  but  as  an  avowal  of  inability  or 
a  disavowal  of  intention  to  prove,  is  enough.  Oscanyan  v.  Winchester 
Repeating  Arms  Co.  103  U.  S.  263,  26  L.  ed.  541. 

Admit^sions  before  trial  may  be  proved  (see  Smith  ▼.  Dixon,  3. Met  <Ky.) 
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488),  their  effeot  depending  on  eircumstances.  Admissiong  mtA»  in 
pleading  in  another  action  may  be  shown,  American  Brewing  Co.  y« 
Berner-Mayer  Co.  83  111.  App.  446;  Byrne  v.  Byrne,  47  111.  507, 

4  Even  though  she  be  a  married  woman.  Wilson  v.  Spring,  64  IlL  14. 
As  to  clients  who  are  non  8ui  juria^  query.  "When  the  rights  of  ini 
fants  are  in  question,  the  facts  cannot  be  established  by  admissiona 
.(Cooley,  J.,  in  partition).  Clazton  v.  Claxton^  56  Mich.  557,  23  N. 
W.  310. 

According  to  Mitchell  v.  Cotton,  3  Fla.  134,  it  is  necessary  that  the  client 
be  present.  The  rule  is  qualified  by  the  like  intimation  in  Colledg^ 
V.  Horn,  3  Bing.  119,  130  Eng.  Reprint,  459,  10  J.  B.  Moore,  431,  3 
L.  J.  C.  P.  184,  28  Revised  Rep.  606;  but  according  to  Lord  Ellen- 
borough,  in  Young  v.  Wright,  1  Campb.  139,  the  authority  of  attorney 
or  counsel  is  presumed,  and  this  we  take  to  be  the  generally  recognized 
rule. 

BOscanyan  v.  Winchester  Itepeating  Arms  Co.  103  U.  S.  263,  26  L.  ed. 
541;  Stanley  v.  Northwestern  Mut.  L.  Ins.  Co.  (Ind.  Nov.  23,  1883), 
13  Ina.  L.  J.  347,  353  (95  Ind.  254,  appears  to  be  a  different  decision) ; 
Thompson  y,  Thompson,  9  Ind.  323;  Boston  &  W.  R.  Co.  v.  Dana, 
1  Gray,  83.  And  see  Arthur  v.  Homestead  F.  Ins.  Co.  78  N.  Y* 
462,  34  Am.  Rep.  550.  It  may  affect  other  trials,  if  in  writing. 
MuUin  V.  Vermont  Mut.  P.  Ins.  Co.  56  Vt.  39. 

•  Jackson  v.  Whedon,  1  E.  D.  Smith,  141. 

» 

The  court  may  relieve  the  party  from  an  admission  made  by 
his  attorney  or  counsel  on  the  trial, .  if  prpper  explanation  be 
made.^ 

i.Oscanyan  y.  Winchester  Repeating  Arms  Co.  103 'U.  S.  263,  26  L.  ed. 
541 ;  8,  p.  Behr  v.  Connecticut  Mut.  L.  Ins.  4  Fed,  357.  But  see 
People  V.  Garcia,  25  Cal.  531,  where  it  was  held  not  error  to  refuse 
to  do  so.    Compare  Lewis  v.  Sumner,  13  Met.  269. 

d.  Of  fact  during  settlement* — Admission  of  distinct  fact, 
though  made  in  the  course  of  a  negotiation  for  settlement,  is 
competent.^ 

But  it  is  not  admissible  if  the  statement  cannot  be  separated 
from  the  offer  and  still  convey  the  intelided  idea.* 

1  Bartlett  ▼.  Tarbox,  1  Abb.  App.  Dec.  120. 

8  Home  Ins.  Co.  V.  Baltimore  Warehouse  Co.  93  U.  S.  627,  23  L.  ed.  888. 

9.  Adultery. 

,   Direct. proof  of  adultiery,  being  difficult  to  furmshi  is  not  re- 
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quired  in  actions  for  divorce,  but  the  charge  may  be  pjroved  by 
such  facts  and  circnlmstances  as  by  fair  inferences  would  raise 
in  the  mind  of  a  reasonable  and  just  man  a  pre9umption  of  co- 
habitation and  unlawful  intimacy.^  Mere  suspicion  is  insuffi- 
cient.' Opinion  of  witness  that  adultery  committed  proi>erly 
admitted,  where  he  based  it  upon  sounds,  noises,  and  conversa- 
tions heard  in  an  adjoining  room.* 

IHeyman  ▼.  Heyman,  210  lU.  624,  71  N.  E.  691. 

>  Jones  ▼.  Jones,  124  III.  App.  201. 

>  Carter  ▼.  Carter,  152'  lU.  434,  28  K.  E.  948,  38  N.  E.  669. 

10.  Adverse  party. 

A  party  having  called  an  adverse  party  as  a  witness  cannot 
thereafter  introduce  what  is  known  as  directly  impeaching  tes- 
timony.* 

1  American  Hoist  &  Derrick  Go.  t.  Hfill^  208  IIU  697,  70  N.  E.  581.  But 
see  local  statutes  providing  for  calling  adverse  party  to  stand  with- 
out being  bound  by  his  testimony. 

11.  Affidavits. 

Affidavits  used  by  the  party  in  the  same  cause  are  not  neces- 
sarily conclusive  as  evidence  against  him  on  the  trial.* 

An  affidavit  made  by  the  party  is  conclusive  evidence  against 
him  in  a  matter  founded  upon  the  proceeding  sought  to  be  con- 
tradicted or  growing  out  of  the  adjudication  obtained  in  reli- 
ance upon  the  affidavit,  or  if  it  has  been  acted  on  by  the  other 
party  so  as  to  raise  an  estoppel;  otherwise  it  does  not  neces- 
sarily conclude  him.* 

Affidavits  which  have  been  used  against  a  party  on  a  former 
motion  are  not  made  admissible  in  evidence  on  the  trial  by  the 
mere  fact  that  he  did  not  make  an  affidavit  in  contradiction.* 
'  An  affidavit  of  a  party  in  his  own  favor  is  not  made  admis- 
sible by  the  mere  fact  that  he  has  put  in  evidence  the  counter 
affidavit  of  his  adversary.* 

1  Mather  v.  Parsons,  32  Hun,  338. 
>Maybee  v.  Sniffen,  2  £.  D.  Smith,  1,  12,  14. 
>We]irkamp  V.  Willet,  4  Abb.  App.  Dec.  648,  66ft. 
« Degraff  v.  Hovey,  16  Abb.  Pr.  120. 
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IS.  Affidavits  for  contintiance. 

Such  affidavits  are  usually  regulated  by  local  statutes.  They 
invariably  must  st^te  as  to  what  the  absent  witness  would  testi- 
fy, and  if  the  party  opposing  the  continuance  will  admit  such 
testimony  would  b^  offered,  the  trial  is  permitted  to  proceed.* 

1  Chicago  City  R.  Co.  v.  Duffin,  126  111.  100,  J8  N.  E..279, 

13.  Age. 

The  following  records  have  been  admitted  to  prove  age: 
family  record,*  family  bible,'*  school  record,^  declarations  of  de- 
ceased persons.*    A  person  is  competent  to  testify  to  his  own 

age." 

'    ■  ■         ■     ■ .  .  .     '  •     •     •      . 

1  :^reltz  V.  IBehrensmeyer,  125  111.  Ul,  8  Am.  St.  liep.  349^  17  K.  B.  232. 
«  Swift  &  Co.  V.  Rennard,  119  111.  App.  173. 
8  Swift  &  Co.  V.  Rennard,  119  111.  App.  173. 
^Harvick  v.  Modern  Woodmen,  158  111.  App.  570. 
5  Raymond  v.  People,  226  111.  433,  80  N.  E.  996. 

14.  Agency. 

The  admissions  and  declarations  of  an  agent  are  not  evidence 
of  his  agency  unless  brought  home  to  the  alleged  principal.^ 
But  the  court  may,  in  its  discretion,  admit  the  declarations,  on 
assurance  that  evidence  of  the  agency  will  afterward  be  given.' 

1^  Bacon  v.'jdlmson,  56  Mich.  182,  22  K  W.  276;  Stringham  v.  St.  Nicliolas 
Ins.  Co.  4  Abb.  App.  Dec.  315;  Omaha  &  G.  Smelting  &  Ref.  Co.  t. 
Tabor,  13  Colo.  41,  5  L.R.A.  236,  16  Am.  St.  Re^p.  185,  91  Pac.  925, 
16  Mor.  Min.  Rep.  184;  Pepper  v.  Cairns,  133  Pa.  114,  7  L.Rj1.  750, 
19  Am.  St.  Rep.  625,  19  Atl.,336;  Merchants'  Nat.  Bank  y.  Nichols 
&  S.  Co.  223  111.  41,  7  L.R.A.(N.S.)   762,  79  N.  E.  38. 

«  First  Unitarian  Soc,  v.  Faulkner,  91  U.  S.  415,  23  L.  ed.  283;  Erie  &  P. 
.    Despatch  v.  Cecil,  112  lU.  180. 

Agency  cannot  be  shown  by  appearances,  except  in  favor  of 
one  who  relied  on  them.* 

1  People  ▼.  Bank  of  North  America,  75  N.  Y.  547. 

Party  dealing  with  an. agent  must  prove  that  the  facts  giving 
color  to  the  agency  were  known  to  him  whto  he  dealt  with 
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agent.  If  he  has  no  knowledge  of  guch  facta,  he  does  not  act 
in  reliance  upon  them,  and  is  in  no  position  to  claim  anything 
on  account  of  them.^ 

1  Alton  Mfg.  Co.  V.  Garrett  Biblical  Inst.  243  111.  208,  90  K  E.  704. 

Distinction  between  conditional  authority  and  ab^solute  au- 
thority, subject  to  limitations  peculiarly  within  the  agent's 
knowledge.* 

iMerefaants'  Bank  ▼.  Griewold,  72  N.  Y.  472,  28  Am.  H^.  160.  < 

The  right  to  prove  agency  by  evidence  of  similar  acts  by  the 
alleged  agent  has  arisen  in  a  number  of  cases.  While  the  lan- 
p:iiage  used  by  the  courts  in  some  of  these  cases  tends  to  indi- 
cate the  doctrine  that  agency  may  be  established  by  proof  of 
tlie  ratification  by  the  principal  of  similar  acts  of  the  agent,  yet 
the  language  has  been  used. in  disposing  of  cases  wherein  there 
was  other  evidence  of  agen:cy  than  the  mere  ratification  by  the 
principal  of  similar  contracts. or  transactions  of  the  agent  in 
the  name  of  the. principal.  If  the  purpose  of  such  evidence  is 
to  aid  in  establishing  a  general  agency,  it  is  competent.  .  But 
it  is  incompetent  if  it  is  sought  thereby  to  show  agency  in'  an- 
other matter,  with  a  view  to  infer  such  agency  in  the  matter  in 
controversy.* 

lAs  said  by  the  court  in  Reynolds  v.  Collins,  78  Ala.  ^4':  "As  a  general 
rule,  the  fact  of  agency  cannot  be  established'  by  proof  of  the  acts  of 
the  professed  agent,  in  the  absence  of  evidence  tending  to  show  the 
principal's  knowledge  of  6uch  acts,  or  assent  to  them;  yet  where  the 
acts  are  of  such  character,  and  so  continuous,  as  to  justify  a  reason- 
able inference  that  the  principal  had  knowledge  of  thfem,  and-  would 
not  have  permitted  them  if  unauthorized,'  the  a(its  themselves  are  com- 
petent evidence  of  agency.*'  See  atso  Peter  Scho'enhofen  Brewing  Co. 
V.  Wengler,  67  111.  App.  184. 

lliis  was  also  the  doctnine  i^uaficiated  in  Watson  y.'  Race,  46  MOi  App.< 
546;  and  Forsyth  v.  Day,  41  Me.  382^  likewise  sterns  to  support  the 
doctrine. 

Broadstreet  v.  McKamey,  41  Ind.  App.  272,  83  N.  E.  773,  probably  5go^, 
as  far  as  any  case  towards  sustaining  the  right  to  establish  agency 
by  proof  of  similar  acts  ty  the  alleged  agent,  ^at  case  involves  an 
action  on  a  note' signed  by  a  fsithet^  in  his  name  as  principal  attd'Iiis 
son's  name  as  nirety.    There  .was  no  ahowing  that  the  father  had'  poy 
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express  authority  to  sign  the  note  in  suit,  but  evidence  was  offered 
that  it  was  a  business  custom  of  the  father  and  son  for  the  father 
to  sign  both  their  names,  the  note  so  signed  being  honored  by  the 
son.  This  fact,  together  with  the  fact  of  the  relationship  of  the  par- 
ties, was  held  to  be  sufficient  to  establish  the  agency  of  the  father 
for  the  son  in  reference  to  the  transaction  in  question. 

One  theory  by  which  evidence  of  prior  general  course  of  conduct  of  deal- 
ing between  principal  and  agent  is  competent  is  that  it  tends  to  show 
agency.  Albert  Haas  Lumber  Co.  v.  Harty  Bros.  &  H.  Co.  169  111. 
App.  323. 

Evidence  that  a  son  had  repeatedly  signed  his  father's  name  to  notes  which 
the  father  had  afterwards  recognized  and  paid  was  held  competent 
to  prove  agency  of  the  son,  in  Hammond  v.  Varian,  54  N.  Y.  398. 

No  inference,  however,  of  agency  to  sign  a  written  contract  can  arise  from 
the  fact  that  the  alleged  agent  twice,  in  the  presence  of  the  principal, 
drew  up  and  signed  in  the  principars  name  similar  contracts.  Fadner 
V.  Hibler,  26  111.  App.  639. 

And  evidence  that  one  acted  as  agent  for  another  in  a  single  transaction 
is  not  competent  to  prove  agency  in  another  transaction  of  similar 
character.  Bartley  v.  Rhodes,  —  Tex.  Civ.  App.  — ,  33  S.  W.  604; 
Woods  V.  Francklyn,  46  N.  Y.  S.  R.  396,  19  N.  Y.  Supp.  377;  North 
▼.  Metz,  67  Mich.  612,  24  N.  W.  769. 

Ratification  must  also  be  of  contracts  of  a  similar  nature,  and  under  sub- 
stantially similar  conditions  and  circmnstances.  Smith  v.  Qeorgia  k 
A.  R.  Co.  113  6a.  625,  38  S.  £.  966.  And  must  be  made  by  the  prin- 
cipal, with  a  knowledge  of  all  the  facts.  Tebbetts  v.  Moore,  19  N. 
H.  369. 

As  to  presumption  of  husband's  agency  for  wife  from  the  fact  of  his  acting 
for  her  in  similar  matters,  see  Hawkins  v.  Windhorst,  77  Kan.  674, 
17  L.R.A.(N.§.)  219,  127  Am.  St.  Rep.  445,  96  Pac.  48;  Foster  v. 
Jones,  78  Qa.  150;  Maxcy  Mfg.  Co.  v.  Burnham,  89  Me.  538,  56  Am. 
St  Rep.  436,  36  Atl.  1003;  McNichols  v.  Kettner,  22  111.  App.  493; 
Anderson  v.  Armstead,  69  111.  452;  Bodine  v.  Killeen,  53  N.  Y.  93; 
Horr  V.  Hollis,  20  Wash.  424,  65  Pac.  565;  Cunningham  v.  Mitchell, 
30  Xnd.  362;  Lovell  v.  Williams,  125  Mass.  439;  Molt  v.  Baumann, 
65  App.  Div.  445,  72  N.  Y.  Supp,  832;  Ham  v.  Brown  Bros.  2  Ga. 
App.  71,  58  S.  £.  316. 

For  a  detailed  review  of  the  authorities  on  this  question,  see  note  in  17 
L.R.A.(N.S.)  219. 

15.  Alterations. 

Where  an  instrument  contains  «m  apparent  alteration  which 
changes  its  legal  effect,  its  operation,  and  the  liability  of  the 
parties  theretOi  and  is  of  such  a  character  as  to  amount  to  sus- 
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picious  circumstances,  the  instrument  should  not  be  admitted 
in  evidence  without  explanation.^ 

iLandt  v.  McCullough,  206  lU.  214,  69  N.  E.  107.  JChe  mere  fact  of  an 
interlineation  or  an  erasure  appearing  in  an  inatrument,  does  not,,  of 
itself,  raise  any  presumption  of  law  for  or  against  the  validity  of  the 
writing,  but  the  questiob  when,  hy  whom,  and  with  what  intent  it 
was  made,  is  one  of  fact  to  he  submitted  to  the  jury.  Gatlin  Coal  Ca 
V.  Lloyd,  180  IlL  398,  72  Am.  St.  Rep.  216,  64  N.  B.  214. 

16.  Attorneys. 

Attorneys  licensed  to  practise  in  a  court  are  judicially  no- 
ticed by  it.* 

1  Weber  y.  Powers,  114  lU.  App.  411;  Jerris  V.  Commercial  Nat.  Bfnk, 
158  111.  237,  41  N.  E.  1118. 

An  attorney  is  a  competent  witness,  even  though  he. does  not 
withdraw  from  the  case,  but  the  fact  he. is  oonnact^d  with  the 
suit  may  affect  the  weight  of  his  testimony.*  ; 

iNix  V.  Thackaberry,  240  111.  352,  88  If.  B.  81L     - 

Evidenqe  that  plaintiff  has  agreed  to  give  his  attorney  a. part 
of  the  recovery  is  ordinarily  incompetent.^  But  if  the  attorney 
is  a  witness  such  evidence  is  competent  on  his  credibility,  and 
he  may  be  required  to  answer.' 

ISussdorff  V.  Schmidt,  55  N.  Y.  319;  Courtright  r.  Burns,  14  Cent.  L.  J. 
89  (opinion  hy  McCrary,  J.). 

•  Moats  V.  Rymer,  18  W.  Va.  642. 


17.  Alternative  claims. 

Where  a  party  claims  premises  by  two  titles,  either  of  which 
18  good,  if  available,  he  should  be  permitted  to  introduce  evi- 
dence of  both.* 


,  I )  1,.^ .  ** 


M'   . 


lEnders  ▼.  Sternhergh,  2  Ahh.  App.  Dee.  31  (holding  that  where  a  pftrty> 
having  proved  title  hy  deed,  offered  evidence  of  title  to  the  same  prop- 
erty hy  will,  it  wsLs  error  to  refuse  to  admit  it,  even  though  ^e  title ' 
by  deed  was  uncontroverted).  .      v    •  . 
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18.  Autlientibation  of  an  act. 

An  oflScial  authentication  of  an  act,  if  not  necessary  to  its 
validity,  but  simply  to  facilitate  its  proof,  is  not  objectionable 
because  made  after  the  action  was  commenced.* 

Thus  the  formal  entry  of  an  order  of  court,  as  actually  de- 
clared, may  be  made  at  any  tipie  when  necessary  for  purposes 
of  evidence.' 

1  For  instance,  an  acknowledgment  of  a  deed.     Holbrook  v.  New  Jersey 

Zinc  Co.  57  N.  Y.  616.  Or  the  seal  on  letters  of  administration.  Ma- 
loney  v.  Woodin,  11  Hun,  202. 

2  People  V.  Myers,  2  Hun,  6.    In  ^eeley  v.  Morgan,  17  Jones  &  S.  346,  this 

principle  was  extended  to  the  case  of  a  corporate  resolution  adopted 
pending  the  trial,  to  evidence  a  ratification  claimed  to  have  been  given 
before  the  action  (reviewing  cases). 

19.  Best  and  secondary  evidence. 

a.  In  general:- — The  eo^istence  of  an  instrument  and  the  ex- 
istence of  the  relation  under  it  may  be  proved  by  parol,  without 
producing  the  instrument.* 

1  Sprague  v.  Hosmer,  82  2^.  Y.  466,  471. 

Contents  of  a  notice  may  be  proved  by  secondary  evidence 
withbut  giving  notice  to  produce.* 

r 

1  Eagle  Bank  v.  C^apin,  3  Pick.  IBO,  183. 

Original  papers  are  not  made  merely  secondary  evidence  by 
record,  pursuant  to  a  statute  requiring  them  to  be  filed  or  re- 
corded.* 

1  Chapman  v.  Gates,  54  N.  Y.  132   (county  judge's  order  in  highway  pro- 
ceedings); Haddow  v.  Lundy,  59  N.  Y.  320   (surrogate's  minutes). 

.TJhe  i?ule  excluding,  secoiudary  evidence  does  not  apply  to  an 
incidental  and  qpljateral  ria,atter  drawn  out  on  crqss:ex^mina- 
tion  to  test  the  temper  and  credibility  of  the  witness,  and  in  no 
wise  affecting  the  merits  of  the  controversy  between  the  par- 
ties. .,'•♦•;  .    '      . 

iKlfidn  y.  Ewsell,  19  Wall.  439,  464,  2?.L.  ed.  110,  124;  Kalk  v.  Fielding, 
50  Wis.  339,  7  N.  W.  296.  \x  ... 
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But  a  paper  the  contents  of  which  are  sought  to  be  used  to 
credit  or  contradict  a  witness^  m  containing  his  own  statements 
ccmtrary  to  his  testimoiiy,  must  be  produced.  ,  A  copy  will  not 
do.*  ■        ,     .  . 

iNeweomb  v.  Griswold,  24  N.  Y.  298;.  Pratt  t.  Norton,  5  Thonap,  A  C.  8 
(a  ceHifled  <x>py  assignment  in  bankruptcy); : e.  p4.Nasli,y.  Hunt)  116 
Mass.  237,  248  (a  copy  pleading). 

h.  Notice  to  produce;  sufficiencj/. — Where  a  writing  is  di- 
rectly involved  in  the  cause  of  action  or  defense,  so  that  the  na- 
ture of  the  action  or  the  contents  of  the  pleading  in  effect  give 
notice  that  it  will  be  required,  no  further  notice  to  produce  is 
necessary  to  permit  secondary  evidence  of  its  contents  to  be 
given.*    The  same  is  true  if  the  paper  is  in  court.*    . 

A  notice  to  produce  is  to  be  deemed  sufficient  if  it  fairly 
apprise  the  party  of  the  paper  wanted,  though  it  be  informal 
and  inaccurate  in  particulars.' 

1  Howell  V.  Huyck,  2  Abb.  App.  Dec.  423;  Lawson  v.  Bachman,  81  K.  Y. 
616,  reversing  .12  Jones  &  S.  396  j  Continental  L.  Ins.  Co.  v.  Rogers, 
119  111.  474,  10  N.  E.  242.  '  ' 

« Field  V.  Zemansky,  9  IH.  App.  479. 

S  Frank  v.  Manny,  2  Daly,  92;^  JoBee  v;  Parker,  20  N".  ,H.  31;  United  States 
y.  Duff,  6  Fed.  46.  Whether  a  document  that  ha&  been  produced  on 
notice  is  admissible  in  favor  of  the  producer  is  discvi^sed  in  note  in  33 
L.R.A.  (N.S.)    553. . : 

-      .  .■      .         «        . 

c.  Writings  beyond  jurisdiction  of  the  cot^ri.— There  is  some 
conflict  in  the  authorities  as  to  how  far  a  party  may  rely  upon 
absence  from  the  state  of  a  writing  as  a  basis  for  secondary  evi- 
dence of  its  contents.  Some  hold  th£|,t  secpijdary  evidence  is  ad- 
missible upon  the  showing  that  the  original  is  beyond  the  juris- 
diction of  the  court  ;^  others  require  the  additional  showing  that 
a  reasonable  eflFort  was  made  to  obtain  iti*  Where,  howdver,  rea- 
sonable eifort  has  been  made,  without  success,  to  obtain  the  orijg- 
inal,  it  is  well  settled  that  secondary  evidence  niay  be  admitted.* 

iNote  L.R.A.1917D,  530.  \  ,'  ,  .   '        ' 

«Threadgill  v.^  White,. 33  N.  C,   (11  Ired.  t.'.)   591;  ^Schillito  v.  Rbbblns,  7 

Ohio  L..  J.  74,  citing  Van  Alstyne  v.  N^Ltjoijal  . Commercial' Bank,  4 

Abb.  App.  Dec.  449;   Kearney  v.  New  York,  02  k.  Y.  B17;   Wiseman 

v.  Northern  P.  R.  Co.  20  Or.  425,  23  Am.  St.  Rep.  135,  26  Pac.  272; 


t 

462  OiviL  'rniAt,  bbie**. 

Bunch  ▼.  Hurst,  3  S.  C.  Eq.  (3  Desauss.)  273,  6  Am.  Dee.  551;  Shaw 
y.  Mason,  10  Kan.  184. 
In  the  latter  case  the  court  said:  ''While  a  contract  is  in  a  foreign  staiA 
its  production  cannot  be  compelled.  But  the  question  as  to  how  it 
happens  to  be  in  that  state  may  become  material.  Was  it  placed  then 
through  the  instrumentality  of  the  party  seeking  to  introduce  the 
secondary  evidence?  Is  it  permanently  or  only  temporarily  there t 
Had  the  custodiati  been  applied  to  for  the  instrument,  or,  if  applied 
to,  refused  to  deliver?  ...  In  this  case  •  •  •  for  aught  that 
appears  the  custodian  may  have  left  the  state  the  day  before  the  trial, 
at  the  instance  of  the  plaintiff,  to  avoid  the  production  of  the  con- 
tract, and  intending  to  return  on  the  day  succeeding." 

The  admissibility  of  secondary  evidence  of  writing  which  is  beyond  ter- 
ritorial jurisdiction  of  court  is  discussed  in  an  extensive  note  in  L.RA 
1917D,  630. 

i  United  States  ▼.  Reyburn,  6  Pet.  354,  8  L.  ed.  425;  Burton  t.  Driggs, 
20  Wall.  125,  134,  22  L.  ed.  299,  302;  Ware  v.  Morgan,  67  Ala.  461; 
Young  V.  East  Alabama  B.  Co.  80  Ala.  100 ;  Bozeman  v.  Bro'-^  'ag, 
31  Auk,  364;  Gordon  v.  Scaring,  8  Cal.  49;  Owers  v.  Olathe  Sil  .r 
Min.  Co.  6  Colo.  App.  1,  39  Pac.  980;  Shepard  v.  Giddings,  22  Conn, 
282;  Jackson  v.  Clifford,  5  App.  D.  C.  312;  Bowden  v.  Achor,  95  Ga. 
.  244,  22  S.  E.  254;  Bishop  v.  American  Preservers*  Co.  157  111.  284,  48 
Am.  St.  Rep.  317,  41  N.  E.  765;  German -American  Bldg.  Asso.  v 
Droge,  —  Ind.  App.  — ,  41  N.  E.  397;  Montgomery  v.  Routh,  10  La. 
Ann.  316;  Stevens  v.  Miles,  142  Mass.  571,  8  N.  E.  426;  Knicker- 
bocker V.  Wilcox,  83  Mich.  200,  21  Am.  St.  Rep.  595,  47  N.  W.  123; 
Thomson-Houston  Electric  Co.  v^  Palmer,  52  Minn.  174,  38  Am.  St. 
Rep.  536,  53  N.  W*  1137;  Brown  v.  Wood,  19  Mo.  476,'  Roll  v.  Rea, 
50  K.  J.  L.  264,  12  Atl.  906;  Maxwell  v.  Hofheimer,  81  Hun,  56X,  30 
K.  Y.  Supp.  1090;  Reed  v.  State,  15  Ohio,  217;  Vinal  v.  Gilman,  2)L 
W.  Va.  301,  45  Am.  Rep.  662;  Bonner  v.  Home  Ins.  Co.  13  Wis.  677. 

This  fleoondaiiry  evidence  may  be  the  results  ^f  examinations  by  competent 
witnesses.  Provident  Sav.  Life  Assur.  Soc.  v.  King,  216  111.  417,  75 
N.  E.  166. 

d.  Where  original  is  lost  or  destroyed. — It  is  well  settled  that 
secondary  evidence  of  the  contents  of  a  written  instrument  is 
admissible  where  it  appears  that  the  original  was  lost  op  de- 
stroyed without  any  fault  of  the  party.*  But  diligence  in  at- 
tempting to  find  the  original,  when  lost,  must  be  shown.'         , 

1  Minor  ▼.  Tillotson,  7  Pet.  99,  8  L.  ed.  621;  Renner  v.  Bank  of  Columbia, 
9  Wheat,  581,  6  L.  ed.  16^;  Stebbins  v.  Duncan,  l08  U.  S.  32,' 27  L. 
ed.  641,  2  Sup.  Ct.  Rep.  313;  Davidson  v.  Kahn,  119  Ala.  364,  24  So. 
583;   Bank  of  United  States  v.  Sill,  5  Conn.  106,  13  Am.  Dec.  44; 
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Sellar  t.  Clelland,  2  Colo.  546;  Mayfield  t.  Turner,  180  111.  3^2,  54 
N.  E.  418;  Grimes  v.  Talbot,  1  A,  K.  Marsh.  205;  Cpok  v.  Bertram, 
86  Mich.  366,  49  N.  W.  42;  Church  v.  Hempstead,  27  App.  Div.  412, 
50  N.  Y.  Supp.  325;  GoulA  v.  Lee,  55  Pa.  99;  Timberlake  v.  Jennings, 
1  Va.  Dec.  741,  18  S.  E.  28;  Goldberg  t.  Ahnapee  &  W.  R.  Co.  106 
Wis.  1,  47  L.R.A.  221,  76  Am.  St  Rep.  899,  80  N.  W.  920;  N.  Y.  Civ. 
Prac.  Act  1920,  §  833. 

•  Minor  v.  Tillotson,  7  Pet.  99,  8  L.  ed.  621;  United  States  ▼.  Doebler, 

Baldw.  521,  Fed.  Cas.  No.  14,977;  Mayfleld  v.  Turner,  186  111.  332,  64 
N.  E.  418;  Kearney  v.  New  York,  92  N.  Y.  617;  Young  v.  People,  221 
111.  51,  77  N.  E.  536. 

Where  adverse  party  has  possession  or  control  of  primary  evidence  and 
fails  or  refuses  to  produce  same,  resort  may  be  had  to  secondary 
evidence.    Marlow  v.  Marlow,  77  111.  683. 

The  rule  allowing  secondary  evidence  of  the  contents  of  a 
writing  on  proof  of  the  loss  or  destruction  of  the  writing  is  ap- 
plicable to  the  case  of  copies'  or  transcripts  taken  from  a  party's 
books  of  original  entry.^  But  the  absence  of  the  books  them- 
selves must  J  of  course,  first  he  accounted  for.*  And  a  copy  is 
inadmissible  where  no  explanation  is  given  of  the  voluntary  de- 
struction of  the  original.* 

1  Holmes  v.  Marden,  12  Pick.  169;  Baldridge  v.  Penland,  6S  Tex.  441,  4 
S.  W.  565;  Moore  v.  Voss,  1  Cranch,  C.  C.  179,  Fed.  Cas.  No.  9,778; 
Batre  v.  Simpson,  4  Ala.  306;  Tucker  v.  Bradley,  33  Vt.  324;  Mills 
V.  Glennon,  2  Idaho,  105,  6  Pac.  116;  Fielder  v.  CoUier,  13  Ga.  496; 
Green  v.  Dishrow,  7  Lans.  381. 

Contra,  Higgs  v.  Shehee,  4  Fla.  382;  Creamer  v.  Shannon,  17  Ga.  65,  63 
Am.  Dec.  226. 

•  Price  V.  State,  —  Tex.  Crim.  Rep.  — ,  40  S.  W,  596;  Phillips  v.  Trow- 

bridge Furniture  Co.  86  Ga.  699,  13  S.  E.  19;  Rousa  t.  McDowell, 
88  Hun,  532,  34  N.  Y.  Supp.  776. 

•  Palmer  v.  Goldsmith,  15  111.  App.  544, 

To  lay  a  foundation  for  secondary  evidence  of  the  contents 
of  a  lost  paper,  the  person  last  known  to  have  had  possession  of 
it  must  he  examined  as  a  witness  to  prove  its  loss ;  and  even  if 
he  is  out  of  the  state  his  deposition  must  be  taken  or  excuse 

shown/ 

1  Kearney  v.  New  york,  92  N.  Y.  617» 
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And  a  party  is  precluded  from  proving  the  contents  of  a 
wi'iting  by  the  fact  that  he  destroyed  it  voluntarily/  but  this 
rule  does  not  apply  if  it  was  destroyed  by  mistake  *  or  according 
to  his.  custpm,  without  fraudulent  intent,  and  before  any  dif- 
ference had  arisen  respecting  it.* 

1  Blade  v.  Nolan,  12  Weud.  173;  Renner  v.  Bank  of  Columbia,  9  Wheat. 
581,  6  t.  ed.  166;  Broadwell  v.  Stiles,  8  N.  J.  L.  58,  60;  Bank  of 
United  States  v.  Sill,  5  Conn,  106,  13  Am.  Dec.  44;  Joannes  v.  Ben- 
nett, 5  Allen,  173,  81  Am.  Dec.  741;  Palmer  v.  Goldsmith,  15  111.  App. 
544. 

«  Riggs  V.  Tayloe,  9  Wheat.  483,  6  L.  ed.  140;  Bagley  v.  Eaton,  10  Cal.  148. 

8  Steele  v.  Lord,  70  N.  Y.  280;  26  Am.  Rep.  602. 

,  e.  Quality  of  secondary  evidence. — In  England^  and  in 
some  of  the  states,*  it  is  held  that  there  are  no  degrees  of  sec- 
ondary evidence;  but  in  other  states  this  rule  is  disapproved, 
and  it  h  held  that  there  are  degrees  of  secondary  evidence  and 
that  the  best  evidence,  possible  under  the  circumstances  of  the 
case  must  be  produced.* 

I  Brown  v.  Woodman,  6  Car.  &  P.  206;  Doe  ex  dem.  Rowlandson  v.  Waiii- 
wright,  }  Nev.  &  P.  8,  5  Ad.  &  El.  620,  111  Eng.  Reprint,  1262.  2 
Harr.  &  W.  391,  6  L.  J.  K.  B.  N.  S.  35;  Doe  ex  dem.  Coyle  v.  Cole,  0 
Car.  &  P.  359;  Rex  v.  Hunt,  3  Barn.  &  Aid.  566,  106  Eng.  Reprint, 
.768,  22  Revised  Rep.  485;  Whitfield  y.  Fausset,  1  Ves.  Sr.  38U,  27 
Eng.  Reprint,  1098;  Doe  ex  dem.  Gilbert  v.  Ross,  7  Mees.  &  W  102. 
151  Eng..  Reprint,  696,  8  Dowl,  P.  C.  389,  4  Jur.  321,  10  L.  J.  Exch. 
N.  S.  201. 

« Carpenter  v.  Dame,  10  Ind.  125;  Rawlings  v.  Young  Men's  Christian 
Asso.  48  Neb.  2l6,  66  N*.  W.  1124;  Allerkamp  v.  Gallagher,  —  Tex. 
Civ.  Api>.  «*-,  24  g.  W.  372. 

8Tobin  V.  Roaring  Creek  &  C.  R.  Co.  86  Fed.  1020;  United  States  v.  Long 
Hop,  55  Fed.  58;  Philipson  v.  Barts,  2  Mo.  116,  22  Am.  Dec.  444; 
Harvey  v.  Thorpe,  28  Ala.  250,  65  Am.  Dec.  344;  Palmer  v.  Logan, 
4  111,  56;  Conger  [V.Coaverse,  9  Iowa,  5^;  Belk  v.lMeagher,  3  Mont. 
65,  1  Mor.  Min.  Rep., 522;  Den  ex  dem.  Popijao  v.  McAllister,  7  N.  J. 
L.  46;  Stevenson  v»  Hoy,  43  Pa.  191;  Dennis  v.  Barber,  6  Serg.  &  R. 
420 ;  Ford  v.  Cunningham,  87  Cal.  209,  26  Pac.  403 ;  Felix  v.  Cald- 
well, 235  111.  159,'  86  N.  E.  228.  ' 

In  Harvey  v.  Thorpe,  28  Ala.  250,  65  Am.  Dec.  344,  the  court,  after  de- 
claring that  the  rule  which  requires  a  pa^rty  to  ,pri)duce  the  best  kind 
of  secondary  evidence  that  is  ih'  hid  power"  is  more' reasonable  than 
the  English  rule,  which  recognizes  no  degrees  in  secondary  evidence, 
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adds:  'fBut  wherever  this  tu1«  is  invoked  against  a  party  he  is , per- 
mitted to  show  that  what  appears  to  be,  is  not  in  faet^  a  higher  de- 
gree of  secondary  evidence/' 

Parol  evidence  to  establish  the  contents  of  a  lost  document 
should  be  clear  and  certain  and  such  as  to  leave  no  reasonable 
doubt  of  the  substantial  parts  of  the  paper.^  In  case  of  a  lost 
deed,  it  should  show  that  the  deed  was  properly  executed  with 
all  the  formalities  required  by  law,  and  should  show  all  the  eon- 
tents,  not  literally,  but  substantially.* 

1  Runner  v.  Bank  of  Golumbia,  9  Wheat.  681,  6  L.  ed.  1W» 
« Edwards  v.  Noyes,  65  N.  Y^  125. 

Parol  evidence  to  establish  the  contents  of  an  instrument 
which  the  adverse  party  refuses  to  produce  on  notice  is  com- 
petent, although  vague  and  indistinct.*  . 

1  Benjamin  v.  Ellinger,  80  Ky.  472. 

Where  the  instrument  is  a  familiar  legal  form, — e,  g.,  a  judg- 
ment roll  or  execution, — it  may  be  presumed  to  have  been  ade- 
quate to  sustain  the  official  acts  by  which  its  existence  is  proved.* 

iMatideviUe  v.  Reynolds,  68  N.  Y.  528,  536/ affirming  5  Hun,  338. 

The  following  designate  what  is  best  evidence  of  the  items 
named:  (a)  telegram — the  original  telegram  filed  in  the  send- 
ing office  is  the  best  evidence  of  its  contents,  and  the  copy  re- 
tained for  the  files  of  the  receiving  office  is  not  admissible 
where  it  is  not  shown  it  was  a  copy  of  the  original  or  that  the 
original  was  lost  or  destroyed ;  ^  (b)  deed-r-certified  copy  by 
recorder;*  (c)  one  copy  of  instrument  executed  in  duplicate.' 

1  Young  V.  People,  221  111.  61,  77  N.  E.  536. 
«Judson  V.  Freutel,  266  111.  24,  107  N.  E.  207. 
"Hayes  v.  Wagner,  220  111.  256,  77  N.  E.  211. 

/.  Secondary  evidence  not  rebuttable. — He  who,  by  refusing 
to  produce,  lets  in  secondary  evidence,  cannot  contradict  it  by 
parol.^ 

^fiogart  V.  Brown,  5  Piek.  18.    'Where,  in  an  action  between  partners,  tlie 
Abbott,  Civ.  Jur.  T.— 30. 
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defendants,  Iiaring  the  books,  i^efused,  on  notice,  to  produce  them  and 
put  plaintiff  to  secondary  proof, — Held,  that  on  rebuttal  defendants 
could  not  contradict  that  proof,  and  the  judgment  was  affirmed  by  the 
court  of  appeals  after  argument  on  this  point.  Mem.  in  Piatt  y. 
Piatt,  68  N.  y.  646,  649. 

gr,  VolimUn(yus  documents. — The  evidence  of  a  bookkeeper, 
accountant,  op  other  person  skilled  in  the  work  of  that  char- 
acter, is  competent  to  show  footing  of  a  column  of  figures  or  to 
show  the  result  of  any  calculation  from  a  complicated  set  of 
figures  which  cannot  be  readily  carried  in  the  mind  of  the  jury, 
where  the  calculation  is  purely  mathematieaL^ 

1  Smythe  t.  Evans,  209  111.  376,  70  N.  E.  906. 

The  originals  must,  however,  be  at  hand,  so  that  the  opposite 
party  may  have  an  opportunity  to  examine  them  to  verify  the 
correctness  of  such  schedules.* 

1  Doyle  V.  Illinois  C.  R.  Co.  113  111.  App.  532. 

20.  Bill  of  particulars. 

a.  As  limiting  evidence. — A  bill  of  particulars,  even  though 
voluntarily  served,*  has  the  effect  to  restrict  the  proof  to  the 
matters  set  forth  in  it.*  Its  effect  is  to  limit  the  plaintiff  in  the 
trial  to  proof  of  the  particular  cause  of  action  therein  men- 
tioned. 

1  Payne  v.  Smith,  19  Wend.  122. 

8  Bowman  y.  Earle,  3  Duer,  691;   McKinnie  t.  Lane,  280  lU.  544,  120 
Am.  St.  Rep.  338,  82  N.  E.  878. 

An  order  to  exclude  proof  for  failure  to  serve  a  sufficient  bill 
of  particulars  must  be  obtained  before  trial,  to  make  exclusion 
a  matter  of  right.* 

iWhitehaU  &  P.  R.  Co.  v.  Myers,  16  Abb.  Pr.  N.  S.  34;  s.  p.  Chesapeake 
&  0.  Canal  Co.  v.  Knapp,  9  Pet.  541,  564,  9  L.  ed.  222,  231. 

Without  an  order  to  exclude  proof,  the  judge  may,  in  his 
discretion,  exclude  proof  for  concompliance  with  an  order  for 
a  bill  of  particulars.* 

1  Bank  of  United  States  y.  Lyman,  20  Vt.  666,  1  Blatohf.  2^7,  Fed.  Cm. 
No.  924. 
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h  Amending. — Bill  of  particulars,  amendable  like  a  plead- 

ing.^ 


iBaboock  ▼.  Thompson,  3  Pick.  446,  15  Am.  Dec.  235;  Melvin  t.  Wood,  4 
Abb.  Pr.  N.  S.  438;  Waidner  v.  Pauly,  141  111.  442,  30  N.  E.  1025. 


21.  Books  of  science. 

a.  Inductive  science, — Statements  made  in  books  of  induc- 
tive science^  siicli  as  standard  medical  works,  are  not  competent 
evidence  for  any  purpose.* 


1  United  States  courts— Union  P.  R.  Co.  t.  Tates,  40  L.R.A.  563,  26  C. 
C.  A.  103,  49  U.  S.  App.  241,  79  Fed.  684  (where  medical  books  are 
held  not  competent  as  independent  evidence  of  the  opinions  and  the- 
ories therein  expressed  or  advocated). 

California — Qallagher  v.  Market  Street  R.  Co.  67  Cal.  13,  6  Pac.  869. 

Illinois— North  Chicago  Rolling  Mill  Co.  y.  Monka,  107  111.  340  (book  on 
mechanics) ;  Gale  v.  Rector,  5  111.  App.  481  (medical  book) ;  Chicago 
City  R.  Co.  ▼.  Douglas,  104  111.  App.  41. 

Indiana — Cory  v.  Silcox,  6  Ind.  39  (sanctioning  use  as  argument  only). 
Iowa — Brodhead  ▼.  Wiltse,  36  Iowa,  429   (special  statute  which  may  ad- 
mit them). 

Kentucky — Said  to  have  been  the  practice  in  some  lower  oourta  to  receive 
them.     2  Ky.  L.  Rep.  &  J.  64. 

Maine — ^Ware  v.  Ware,  8  Me.  42. 

Maryland — Davis  v.  State,  38  Md.  16. 

Massachusettft— Ashworth  t.  Kittridge;,  12  Cush.  193,  69  Am.  Dec.  178 

(leading    case). 

Michigan:— Pinney  y.  Cahill,  48  Mich.  584,  12  N.  W.  862;  People  v.  Hall, 
48  Mich.  482,  42  Am.  Rep.  477,  12  N.  W.  665,  669. 

New  York — ^Harris  v.  Panama  R.  Co.  3  Bosw.  7,  18. 

North  Carolina— Huffman  y.  Click,  77  N.  C.  65. 

Texas— Fowler  v.  Lewis,  26  Tex.  Supp.  380;  cited  in  1  Meyer's  Dig.  374. 

(The  Texas  case  often  cited  to  the  contrary;  Wade  v.  DeWitt,  20  Tex. 

398,  seems  to  rest  on  the  fact  reasonably  inferable  from  the  report, 

that  counsel  sought  to  use  the  extract  as  argument  merely,  not  as 

stating  facts). 
Wisconsin— StiUing  v.  Thorp,  64  Wis.  628,  41  Am.  Rep.  60,  11  K.  W.  906; 

Boyle  v.  State,  i57  Wis.  472,  46  Am.  Rep.  41,  16  N.  W.  827. 

(Jontra,  State  v.  Hoyt,  46  Conn.  333  (but  this  case  can  best  be  sustained 
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as  exceptional  and. turning  on  surprise  in  excluding  what  had  heen 
before  permitted). 

The  reason  is,  "they  are  statements  wanting  the  sanction  of  an  oath;  and 
the  statement  thus  proposed  is  made  by  one  not  present  and  not  liable 
'to  cross-examination."    AshWorth  v.  Kittridge,  12  Cu9h.  193   (Shaw, 
Ch.  J.). 

See  also  note  to  Western  Assur.  Co.  y.  J.  H.  Mohlman  Co.  40  L.R.A.  561, 
for  exhaustive  collection  of  cases  on  this  question. 

.A. statute  making  books  of  science  or  art  presumptive^  evi- 
dence of  facta  of  general  nptoxiety  or  interest  does  not  include 
medical  works  so  as  to  make  them  evidence  of  the  opiniosB  or 
theories  therein  expressed  or  advocated.^ 

1  Union  P.  R.  Co.  ;v.  Yates,  40  L.R.A.  653,  25  C.  C.  A.  103,  49  U.  S.  App. 
241,  79  Fed.  584. 

A  Federal  court  is  not  bound  to  follow  the  state  court  de- 
cision as  to  the  adtnissibility  in  evidence  at  common  law,  of 
extracts  from  medical  works.^ 

1  Union  P.  R.  Co.  v.  Yates,  40  L.R.A.  553,  25  C.  C.  A.  103,  49  U.  S.  App. 
241,  79  Fed.  584,  and  cases  cited. 

h.  Exact  science. — Books  of  exact  science  or  mathematical 
calculations, — ^such  as  the  Northampton  tables  and  the  like, — 
recognized  by  the  court  as  such,  or  shown  to  be  such  by  the  tes- 
timony of  a  qualified  witness,  may  be  read  in  evidence.^ 

I  Abbott,  Tr.  Ev.  724,  22  Am.  L.  Reg.  105  note,  59  Am.  Dec.  185  notej 
s.  p.  Huffman  v.  Click,  77  N.  C.  55,  58. 

The  contrary  held  of  a  book  oil  mechanics,  in  North  Chicago  Rolling  Mill 
V.  Monka,  107  111.  340'. 

See  also  note  to  Union  P.  R.  Co.  v.  Yates,  40  L.R.A.  563. 

c.  Of  history,  etc. — A  book  published  in  this  country  by  a 
private  person  is  not  competent  evidence,  against  a  stranger  to 
it,  of  facts  stated  therein  of  recent  occurrence,  and  which  might 
be  proved  by  living  witnesses  or  other  better  evidence.^ 

iWhiton  y.  Albany  CitjriXns.  Co.  1Q9  Mass.  24,  31;  Morris  v.  Harmer,  7 
,       Pfit,  554,  8  L.  ed.  781;  Fuller  v.  Princeton,  2  Dane,  Abr,  334. 

Otherwise  by  special  statute.     See  Gallagher  v.  Market  Street  R.  Co.  67 
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Cal.  13,  6  Pac.  869 ;  Kuhns  y.  CJiica,go,  M.  &  ^t,  P.  B,..  Qo,  65  Iowa, 
628,  22  N.  W.  661.  '  .»,.,/,. 

•  ■•  ■       •     .     •    .       '  r.   ■■    •' 

Almanac  adinis3ible  to  show  time  of  rising  of  moon.^ 

iMunshower  v.  State,  66  Md.  11,  39  Am.  Kep.  414;  State  v.  Mortis;  47 
Conn.  179  (justifying  it  ratBer  asi  reftieshiiig •  memory  iiii!  aSdi  of  juoll' 
cial  notice).    See  also  nc*e  to  Union  P.  R.  Go.  v.  Yates,.ftULi.E.Ar  56a 


i  .    "V 


Standard  law  books  may  not  be  read  to  the  jury  in  ijivil 
trials.* 

I  WoWf ord  V.  People,  148  IH.  296;  36  N.  E.  107:  ' 

22.  Burden  of  proof. 

0.,  In  general. — The  test  as  to  "the  burden  of  proof"  as  tg 
any  point,  when  the  phrase  is  used  .respecting  the  order  ot 
proof  in  adducing  evidence,  is,  Which. party  would  be  unsuc- 
cessful if  no  evidence  at  all,  or  no  more  than  has  already  been 
received,  were  to  be  offered  ?  * 

II  Phil.  Ev.  Sl2;  1  Taylor,  Ev.  869,-  §  338.    The  burden  of  p*oof:  to  e«tal^ 

lish  the  truth  of  a  claim  by  a*  preponderance '  of '  thle  'evideii^e  Tests 
throughout  upon  the  party  asserting  the  affirmAtiVe .  of  the  issue. 
Chicago  Umion  Traction  Co.  v.  M«e,  218, IIL  9»  2  L.R.A,(N.S,)  ,736, 
75  N.  E.  800,  4  Ann.  Caa.  7* 

Where  the  party  upon  whota  the  burden  of  "proof  Teats  has  made  out  a 
prima  facie  case,  the  burden  of  overcoming  the  prima  lade  ciiae  shifts 
to  the  other '  party.  Thomell  v.  Misaouri  State  L»  Ins;  Go.  —  Tex. 
Civ,  App.  — ,  229  JS.  W.  663.  ,  .  i 

This  subject  is  well  discussed  in  Abrath  v;  North- Eastern  R.  Co.  (Eng. 
Ct.  App.  June,  1883),  32  Week.  Rep.  50,  62  L.  J.  Q.  B.  N.  S.  620, 
h.  R.  11  Q.  B.  DiF.  440,  49  L.  T,  N,.9  618,  47  J.  P.,  002.  I^  is 
not  usually  safe  to  ask  the  court,  under  the  same  circumstances,  to 
instruct  the  jury  that  the  burden  has  shifted.  See  post,  chap,  xxiii. 
The  Instructions.  See  also  Lamb  v.  Camden  &  A.  R:  &  Tranbp.'Col. 
46  N.  Y.  271,  281,  7  Am.  Rep,  327,, reversing. 2  Daly,  454}  Heinemarai 
V.  Heard,  62  N.  Y.  448;   Banker  v.  Banker,  63  N.  Y.  409. 

As  to  elfect  of  admissions  to  change  burden  of  proof,  see  note  in  61  ii.R.A'. 

■    613.     ;     '       .  ^  "  •■'  '  '•   ' 

I.  ■  ■  ,       .  '  I         1     • 

K  As  to  negative. — In  general,  whichever  party  asserts  k 
right  must  substantiate  it  and,,  if  the. right  .is  d^peo^ent  upon 
the  existence  of  a  negative,  must  establish  the.  truth  of  tbe,nef 
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ative  by  a  preponderance  of  proof,  unless  excused  by  the  fact 
that  the  matter  is  peculiarly  within  the  knowledge  df  the  ad- 
verse party.^  But  a  party  is  not  required  to  prove  the  nega- 
tive of  any  matter  where  the  existence  of  the  contrary  affirma- 
tive is  necessary  to  exempt  or  discharge  the  adversary  from  a 
duty  or  liability  already  proved  upon  him.*  He  who  makes  a 
negative  allegation  involving  a  charge  of  illegality,  against 
which  there  is  a  presumption  of  innocence,  must  prove  the  neg- 
ative.* 

11  Wharton,  Ev.  §  357;  1  Greenl.  Ev.  §  78;  1  Taylor,  Ev.  379,  §  347; 
Goodwin  v.  Smith,  72  Ind.  113,  37  Am.  Rep.  144,  with  note,  where  the 
application  of  the  rule  to  a  great  variety  of  eases  is  illustrated. 
Colorado  Coal  &  I.  Co.  v.  United  States,  123  U.  S.  307,  31  L.  ed.  182, 
8  Sup.  Ct.  Rep.  131. 

There  are  two  classes  of  negatives:  definite  or  specific,  and  indefinite  and 
universal.  An  averment  that  the  contract  was  not  performed  on  a 
day  specified  is  a  definite  negative,  and  it  is  not  ohjectionahle  to 
require  proof  of  a  definite  negative.  An  averment  that  the  contract 
was  never  performed  is  indefinite  or  universal,  and  it  is  only  of  nega- 
tives of  this  class  that  it  is  imreasonahle  to  require  proof. 

SI  Starkie,  Ev.  589;  Elkin  v.  Jansen,  13  Mees.  &  W.  655,  662,  153  Eng. 
Reprint,  274,  14  L.  J.  Exch.  N.  S.  201,  9  Jur.  353;  Com.  v.  Thurlow, 
24  Pick.  374,  381. 

'*The  amount  of  proof  required  to  support  the  negative  proposition  and  to 
shift  the  hurden  will  vary  according  to  the  circumstances  of  the  case; 
and  very  slender  evidence  will  often ^  be  sujfficient  to  shift  the  burden 
to  the  party  having  the  greatest  opportunities  of  knowledge  concern- 
ing the  fact  to  be  inquired  into."     Stephen,  Dig.  Ev.  art.  96. 

•  People  ex  rel.  Smith  v.  Pease,  27  N.  Y,  46,  84  Am.  Dec.  242,  25  How. 
Pr.  495,  afiSrming  30  Barb.  588. 

c.  A^  to  fcdi  peculiarly  within  the  knowledge  of  one  party, 
— Where  the  subject-matter  of  an  allegation  is  such  as  to  lie 
peculiarly  within  the  knowledge  of  the  adversary,  the  burden 
is  on  him  to  give  evidence  respecting  it.^ 

1  Taylor,  Ev.  §  347,  1  Whart.  Ev.  §  367 ;  Rugely  v.  Gill,  15  La,  Ann.  609. 
And  see  Bowman  v.  McElroy,  15  La.  Ann.  663;  Corwin  v.  Shoup,  76 
111.  246;  Haley  v.  Lacy,  1  Swan,  498;  Burton  v.  Blin,  23  Vt.  152. 

In  Smith  y.  New  York  C.  R.  Co.  43  Barb.  229,  Johnson,  J.,  states  the  rule 
thus:  "If  the  subject-matter  of  a  negative  averment  lies  peculiarly 
within  the  knowledge  of  the  other  party,  the  averment  is  taken  as 
true,  unless  disproved  l^  that  party."    Citing  1  Greenl.  Ev.  (  79;  1 
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Stark.  Er.  362,  365;  Wills^  Ciroumstantial  Ev.  183,  164.  Thig  applies, 
he  says,  in  all  civil  cases.  But  if  understood  to  justify  instructing 
the  jury  as  to  the  burden  of  proof,  this  statement  of  the  rule  is  too 
broad.  See  reversal  i^  46  N.  Y.  271,  281,  7  Am.  Hep.  327,  of  the 
decision  in  Lamb  v.  Camden  &  A.  R.  &  Transp.  Co.  2  Daly,  454,  where, 
at  page  463,  Judge  Johnson's  opinion  was  quoted  and  erroneously 
applied  to  sustain  instructions  to  the  jury* 

d.  Legal  presumption  shifts  the  burden.- — ^A  presumption  of 
law  arising  from  evidence  already  given,  or  from  the  pleading, 
is  suflScient  to  cast  the  burden  of  proof  on  the  other  party^  to 
show  (if  the  presumption  be  disputable)  that  the  fact  was 
otherwise  than  according  to  the  presumption.^ 

iBut  it  will  not  do  to  ask  the  court  to  instruct  the  jury  that  the  burden 
of  proof  is  shifted,  unleas  the  presumption  is  one  of  law  and  the  in- 
struction is  qualified  by  the  condition  that  the  evidence  is  believed 
by  the  jury.  For  when  the  burden  of  proof  is  said  to  shift,  all  that  is 
meant  is  that  the  party  from  whom  it  is  shifted  has  a  right  to  go. to 
the  jury  that  they  may  ^ay  whether  he  has  fulfilled. his  obligation  to 
prove  his  case,  unless  the  other  party  takes  up  the  biirden  of  ad- 
ducing evidence  and  gives  proofs. 

On  relation  of  doctrine  res  ipsa  loquitur  to  burden  of  proof,  gee  16  L.H.A. 
(N.S.)  627;  L.R.A.1916A  030. 

On  burden  of  proof  where  subject  of  bailment  is  destroyed  or  damaged  by 
fire,  see  note  in  9  AX.R.  569. 

As  to  burden  of  proof  in  action  for  injury  to  or  1«88  of  boat  during  bail- 
ment, see  note  in  11  A.L.R.  690. 

(?.  Burden  of  proof  in  certain  issues. — (a)  Abandonmjent-r- 
party  seeking  to  evade  enforcement  of  written  contract,  alleging 
same  was  abandoned  has  burden  of  proving  new  agreement;  ^ 
(b)  Abduction — burden  is  on  defendant  to  show  feniale's  past 
life;*  (c).  Abstracts  of  title — burden  i&  on  party  offering 
them;'  (d)  Assault  and  battery — ^burden  is  upon  plaintiff  to 
show  either  that  the  intention  was  unlawful  or  that  defendant 
was  in  fault ;  *  (e)  Assumpsit — burden  is  upon  plaintiff  to  prove 
defendant's  promise;*  (f)  Attorneys — ^burden  rests  upon  at- 
torney to  show  fairness,  accuracy  and  equity  in  transactions 
with  client;  *  (g)  Bad  faith — burden  is  on  party  alleging  bad 
faith;**  (h)  Brokers — ^burden  is  on  plaintiff  to  show  he  pro- 
duced a  purchaser,  ready,  able  and  willing  to  buy ;  "^  (hh)  Com- 
petency of  witness — burden  is  on  party  objecting  to  compe- 
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temy  of  a  witness  to  show  his  incompetency ;  *  (i)  Compromise 
and  settlement — ^where  fact  of  settlement  is  established  burden 
of  proof  is  upon  party  assailing  ^ame;®  (j)  Confession  and 
avoidance — burden  is  on  the  pleader ;  ^®  (k)  Consideration — 
where  seal  is  recogniz^,  burden  is  on  he  who  seeks  to  impeach 
the  recital  of  an  adequate  consideration;  ^^  (1)  Contracts — bur- 
den is  on  party  seeking  the  enforcement  of  a* contract;  "  (m) 
Corporations — hUrden  is  on  plaintiff  to  show  corporate  existence 
where  nv,l  tiel  corporation  has  been  pleaded;  ^^  (n)  Descent — 
the  presumption  is  that  a  person  dying  intestate  has  left  heirs 
capable  of  succeeding  to  his  estate,  and  the  burden  of  proof  is 
upon  the  party  asserting  contrary;"  (o)  Domicil^ — a  domicil 
once  acquired  is  presumed  to  continue,  and  one  alleging  a  change 
has  taken  place  has  the  burden  of  proof; "  (p)  Due  care — ^tbe 
burden  of  proof  is  on  the  plaintiff;"  (q)  Eraud — ^burden  is 
upon  party  alleging  fraud ; "  (r)  Homestead — burden  is  on 
party  relying  upon  it;^*  (s)  Judgment — rburden  is  on  party 
seeking  to  impeach;"  (t)  Limitations — burden  of  proving 
statute  of  limitations  is  upon  party  pleading  it;  *®  (u)  Negoti- 
able instruments- — burden  of  proof  is  on  defendant  to  prove 
want  of  consideration;  *^  (v)  Ordinances — burden  is  upon  par- 
ty asserting;**  (w)  Payment — bjarden  is  on  party  pleading 
payment;*^  (x)  Keceipt — burden  of  explaining  or  impeach- 
ing is  on  party  who  gave  it;  **  (y)  Eelease — paxty  charging  no 
consideration  or  fraud  has  burden;  ^^  (yy)  Settlement — burden 
is  on  defendant;*®  (z)  Undue  influence — burden  is  on  con- 
testant to  will  or  deed.*^ 

1  Croft  V.  Perkins,  174  111.  627,  51  N.  E.  816. 

«Bradshaw  v/ People,  153  111.  156,  38  N.  E.  652,  9  Am.  Crim.  Rep,  23. 

8  Chicftgo  &  A.  R.  Co.  v.  Keegan,  152  111.  413,  39  N.  E.  33. 

4  Wrought  Iron  Bridge  Co.  v.  Highways  Comrs.  101  111.  518. 

5  Day  V.  Wright,  233  111.  218,  84  N.  E.  226. 

eBradwell  v.  Pryor,  221  lU.  602,  77  N.  E.  1116. 

•a  Abrahams  v.  Kiijg,  111  Md.  104,  73  Atl.  694.     See  note  on  burden  of 
proving  fairness  of  transaction  in  Ann.  Cas.  1912A,  704. 

7  Waiss  V.  Cannon,  146  111.  App.  379. 

«  Standley  v.  Moss,  114  111.  App.  612. 

» Beebe  v.  Smith,  194  111.  634,  62  N.  E.  856. 

10  Millar  v.  Sollitt.  131  111.  App.  196. 
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11  McFarlane  V.  Williams,  107  111.  33. 

12  Young  V.  Farwell,  146  111.  466,  34  iN".  E.  373; 

18  Cozzens  v.  Chicago  Hydraulic-Press  Brick  Co.  166  III.  213,  46  N.  B.  7iB8: 
14  Fell  V.  Young,  63  111.  106.  -  ,  .        .i 

16  People  V.  Moir,  207  111.  180,  99  Am.  St.  Rep.  205,  69  N.  E.  905. 
16  Stack  V.  East  St.  Louis  &  Suburban  R.  Co.  245  111.  308,  137  Am,  St.  Bep, 

318,  92  N.  E.  241,  1  N.  C.  C.  A.  687. 
17 Dick  V.  Albers,  243  111.  231,  134  Am.  St.  Rep.  369,  90.  N.  E.  683.  ' 

18  Gillespie  v.  Fulton  Oil  &  Gas  Co.  236  111.  188,  86  N.  E.  219. 
wWhittaker  v.  Whittaker,  151  111.  266,  37  N.  E.  1017. 
MSchell  V.  Weaver,  225  111.  359,  80  N.  E.  95,  8  Ann.  Cas.  330^ 
21  Clement  v.  Bladworth,  166  111.  App.  68. 
M  People  ex  rel.  Blue  Danube  Co.  v.  Busse,  248  111.  11,  93.  N.  E..  387.  • 

23  Turner  V,  Tura»,  164  in.  App.  ,1. 

24  Ennis  v.  Pullman  Palace  Car  Co.  165  111.  161,  46  N.  E.  439. 
85  St.  Louis  &  B,  Electric  R.  Co.  v.  Erlinger,  112  lU;  App.  506. 

20 Omaha  Alfalfa  Milling  Co.  v.  Hallen,  —.Neb,  — ,  179  N.  W.  JPIO. 

27Kellan  v.  Kellan,  258  lU.  256,  101  N.fE.  614;  Lord  v.  Reed^  25*  111.  35Qi' 
98  N.  E.  553,  Ann.  Cas.  1913C,  139. 

•  .  * 

23.  Corporate  ageni^s  declarations. 

The  declarations  made  by  an  officer  or  agent  of  a  corpora- 
tion, in  response  to  timely  inquiries,  properly  addressed  ito  bim 
and  relating  to  matters  under  his  charge,  in  respect  to  which  h^ 
is  authorized  in  the  usual  course  of  business  to  give  informa- 
tion, may  be  given  in  evidence  againat  the  corporation.^ 

1  Abbott,  Tr\al,  Ev.  44;  Xenia  Bank  v.  Stewart,,  114  U.  S..  224,  22ft,  29 
L.  ed.  101,  103,  5  Sup.  Ct.  Rep.  845.  See  also  note  to  Ohio  &  M.  R. 
Co.  V.  Stein,  19  L.R.A.  733.  .    .^ 

24.  Corporate  deed. 

Where  the  common  seal  of  a  corporation  appears  to  be  af- 
fixed to  an  instrument,  and  the  signature  of  the  proper  officer 
is  proved,  there  is  a  legal  presumption  that  the  officer  did  not 
exceed  his  authority,  and  the  contrary  must  be  proved  by  the 
objecting  party.^ 

iCanaDdaigna  Academy  t.  McKechnie,  90  N.  Y*   618;   8^  p»  Belden  t. 

Meeker,  47  N.  Y.  307. 
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25.  Date. 

The  date  of  a  document  is  prima  facie  evidence  of  the  time 
whenitwfts  written.^ 

1  livingBton  v.  Arnoux,  66  IT.  Y.  607,  619,  affirming  15  Abb.  Pr.  N.  S.  158. 

The  date  of  a  private  instrument  unauthenticated  is  not  alone 
presumptive  evidence  of  the  time  the  document  was  written,  as 
against  a  stranger  to  it,  when  its  competency  depends  on  the 
time  it  was  written.^ 

1  Foster  v.  Beals,  21  N.  Y.  247,  250. 

26.  Depositions. 

a.  Right  to  read. — An  objection  to  the  reading  of  a  depo- 
sition, on  the  ground  of  an  irregularity  or  defect  which  might 
have  been  obviated  by  retaking  it,  cannot  be  raised  at  the  trial, 
unless  noted  when  the  deposition  is  taken,  or  presented  by  a 
motion  to  suppress  before  the* trial  is  begiin.^ 

1  Doane  v.  Glenn,  21  Wall.  33,  22  L.  ed.  476^  and  cases  cited ;  Hebbard  v. 
Haughian,  70  N.  Y.  64;  Fassin  v.  Hubbard,  65  N.  Y.  465;  Wright  v. 
Cabot,  89  ,N.  Y.  570. 

So,  also,  of  tbe  refusal  of  a  witness  to  answer  proper  questions.  Strum 
V.  Atlantic  Mut.  Ins.  Co.  63  N.  Y.  77. 

As  to  documents  annexed  to  deposition,  see  Kelley  v.  Weber,  9  Abb,  N.  C. 
65,  note.  And  as  to  right  to  read  a  deposition  taken  in  another  cause 
than  the  one  on  trial,  see  note  to  Fearn  v.  West  Jersey  Ferry  Co. 
13  L.R.A.  366.  The  admissibility  of  testimony  or  deposition  given  in 
'  actionls  for  personal  injury  in  another  action  growing  out  of  same  in- 
=  jury  in  which  witness  or  deponent  is  not  available  is  discussed  in 
note  L.R.A.1916A,  990. 

A  deposition  taken  conditionally  within  the  state  cannot  be 
read  if  the  personal  attendance  of  the  witness  can  be  secured; 
one  taken  without  the  state  can  be  read,  notwithstanding  the 
presence  of  the  witness^  unless  it  has  been  suppressed  by  order 
on  special  motion.^ 

1  Hedges  y.  Williams,  33  Hun,  646. 

*A  motion  to  suppress  a  deposition  taken  upon  written  inter- 
rogatories should  be  sustained  where  subsequent  to  the  giving 
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of  notice  of  inteation  to  take  the  same,  the  opposite  party  gave 
notice  of  his  election  to  take  it  upon  oral  interrogatories.^ 

1  Lewis  V.  Fish,  40  111.  App.  372. 

To  show  inability  to  have  witness  present,  the  fact  of  letters 
having  been  received  from  him  from  places  without  the  state, 
shortly  before  the  trial,  is  competent.*  So  are  his  declarations, 
in  response  to  inquiry  for  the  purpose^  that  he  is  too  unwell  to 
attend.' 

1  Carman  y.  Kelly,  6  Hun,  283.  ^ 

tMcArthUT  v.  Soule,  5  Hun,  63. 

Depositions  should  be  given  the  same  consideration  by  the 
jury  as  if  the  deponents  had  testified  in  open  court,  and  it  is 
highly  proper,  where  the  evidence  is  partly  oral  and  partly  by 
depositions,  to  give  an  instruction  to  that  effect* 

iGoburn  y.  Moline,  E.  M.  &  W.  R.  Co.  243  111.  448,  134  Am.  St.  Rep.  377, 
90  N^  B.  741. 

Objections  going  only  to  the  form  of  questions  or  answers 
should  always  be  made  at  the  time  a  deposition  is  taken  in 
order  that  the  opposing  party  may  have  an  opportunity  to  cor- 
rect the  vice,  and  if  not  then  made,  cannot  be  urged  upon  the 
trial;  but  objections  going  to  the  materiality  or  competency 
may  be  first  made  on  the  trial,  and  if  made  before  trial^  must 
be  renewed  on  the  trial.^ 

lAllen^y.  Allen,  —  Nev.  —,  196  Pac.  843. 

Objections  to  a  deposition  taken  without  notice  are  neverthe* 
less  waived  by  failing  to  file  exceptions.* 

iWebb  V.  Webb,  190  Ky.  574,  228  S.  W.  18. 

The  only  objection  to  a  witness's  deposition  permissible  at 
the  time  of  trial  is  on  the  ground  of  incompetency,  immaterial- 
ity or  irrelevancy.* 

1  Scott  v..  WiUon,  —  Iowa,  — ,  179  N.  W.  941. 
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b.  Readirog  part* — He  who  causes  a  deposition  to  be  taken, 
even  though  it  be  his  own  testimony,  may  read  part ;  but  what- 
ever he  omits  that  is  relevant  and  competent  may  be  read  by  the 
adverse  party.* 

iGellatly  V.  Lowery,  6  Bosw.  113.  Contra,  Southwark.  Ins.  Co.  v,  Bjiight, 
6  Whart.  327. 

So,  it  was  held  in  Railway  Passengers'  Assur.  Co.  v.  V^arner,  1  Thomp.  ft 
C.  addenda;  21,  that  an  adverfie  party  who  calls  out,  by  a  cross-iBteir- 
rogatory,  material  evidence,  is  entitled  to  have  it  read,  so  far  m  re- 
sponsive. 

But  a  party  cannot  offer  deposition  of  adverse  party,  or  parts 
thereof,  and  then  urge  objections  to  any  portions  so  offered  by 
hifn.*'-   ^' 

1  Worjbhijig  V,  Hall,  153  111.  App.  587. 

27.  Destruction  and  suppression  of  evidence. 

IVhere  a  person  is  proved  to  have  destroyed  any  written  in- 
strument, a  presumption  will  arise  that,  if  the  truth  had  ap- 
peared, it.  would  have  been  against  his  interest,  and  that  his 
conduct  is  attributed  to  bis  knowledge  of  the  circumstances.* 

1  tantoh  V.  KeHer,  187  111.  129,  47  1t^.  E.  376. 

Such  presumption,  however,  does  not  relieve  the  opposite 
party  from  the  burden  of  proving  his  case.  The  destruction 
does  not  make  proof.* 

1  Gage  V.  Parmelee,  87  111.  329. 

28.  Document. 

a.  In  general. — Neither  proving  the  signature  of  an  instru- 
ment, nor  marking  it  for  identification,  entitles  the  adverse 
party  to  see  it  or  to  cross-examine  on  it.  It  is  the  offer  in  evi- 
dence which  has  this  eff^t.* 

1  Stiles  V.  Allen,  5  Allen,  320. 

Documents  marked  for  identification  cannot  be  considered  as  in  evidence, 

unless  formally  introduoeid.     Shelton  v.  Holzwaeser,  46  Mab^,  76,  91 

N.  Y.  Supp.  328. 
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If  the  party  proving  its  execution '  ref tides  to 'dht>W  it  atfd  al- 
low cross-examination  of  the  witness  as  to  executioii,  its  iadmi&- 
sion  against  objection  is  error. 

1  Union  Mfg.  Cb.  v.  Byirigtoh,  1  Huh,'  44,  5  l^hdmiJ.  &  a  ^6.  *   * 

h.  Referred  to. — ^A  document  having  been  properlj.  xeceiyed 
in  evidence,  a,nothefr  distinctly  .i:eferre(i  to  and  recognised  wit 
may  be  received  without  further  proof  of  execution.^     •      » 

1  Clark  V.  Mix,  15  Conn.  162.  ... 


'1    « 


An  oral  contract  having  been  proVed',  an  instrument  referred 
to  in  it  as  containing  some  of  its  terms  may  be  received  "witbout 
further  proof  of  its  execution.*   *    ' 


<     •     1 1  > 


»  ' ' 


1  Smith  V.  New  York  C.  R.  Cb:  4  Alb.  App..'Dec.^62:         ' 

€.  Producing  on  riotice.—ii  a  parly  prbducies  3..  document 
on  notice  and  offers  to  prove  its  genuineness,  it  is  error  to  al- 
low the  party  who  gave  the  notice  to -give  seconds^ry.evideijLce 
of  contents  of  the  document  called  for  until  the  one  offered  has 
been  received  in  evidence  and  submitted  to  the  jury,V 


IStittv.  Huidekoper,  17  WalL  384,,  397,  21  L.  ed,  644,  648.. 


I  .   i 


d.  BefusaZ  to  produce. — In  the  courts  of  the  United  States, 
if  a  party  refuses  to.  produce  a  document  at  the  trial,  piirsu-; 
ant  to  order  made  on  motion  before  tri^l,  he  may  be  nonsuited,, 
if  plaintiff ;  and  a  verdict  against  him  may  be  directed,  if  de- 
fendant.* ,    :i:  .,  .  i 

1  United  States  Rev.  Stat.  §  724,  Comp.  Stat..  §  1469,  3  Fed.  Stat.  A^n9,. 
2d  ed.  p.  16Q.  As  to  the  power  In  the  state  courts,  see  82  N*.  Y.  260, 
and  cases  cited.  •:    ; 

(  t 

e.  Inspecting  ori  notice  to  produce;  admissihility. — If  a  par- 
ty obtains  and  inspects  la  paper  by  means  6f  notice  to  prbduee, 
has  the  one  who  produced  it  a  tight  to  put  i*  in  Evidence,  if 
relevant?  * 

lAffimative— Clark  v.  FletcW,  1  Allen,  53,'  57  (BigeioW,  Ch.'J.) ;  IjAw- 
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rwice  T.  Van  Home,  1  Gaines,  276,  285  (dictum) ;  Wallar  v.  Stewart, 
4  Cranch,  C.  C.  532,  Fed.  Gas.  No.  17,108;  Wharam  v.  Routledge,  6 
Esp.  235;  Wilson  v.  Bowie,  1  Gar.  &  P.  10;  Stephen,  Dig.  Ev.  art.  138. 

The  reason  assigned  for  this  view  is  the  same  which  prevents  a  party  who 
puts  a  question  from  excluding  from  the  record  a  responsive  answer 
because  it  is  not  what  he  wants, — that  otherwise  a  party  could  gain 
the  advantage,  if  any,  from  the  inquiry,  without  any  corresponding 
obligation. 

Negative — ^Eenny  v.  Glarkson,  1  Johns.  385,  394  (dictum) ;  Stalker  T. 
Gaunt,  12  N.  Y.  Leg.  Obs.  124  (dictum) ;  Garr  v.  Gale,  3  Woodb.  ft 
M.  38,  Fed.  Gas.  No.  2,435. 

The  negative  is  followed  in  the  New  York  courts.  See  Smith  v.  Rentz, 
131  N.  Y.  169,  15  L.R.A.  138^  30  N.  E.  54,  and  cases  cited.  See  also 
cases  cited  in  note,  15  L.S.A.  138. 

The  reason  assigned  in  the  reports,  for  the  negative  view,  is  that  notice  to 
produce  is  analogous  to  a  bill  of  discovery  where  the  answer  is  not 
evidence  for  him  who  makes  it,  and  that  to  hold  the  document  admis- 
sible would  tend  to  drive  parties  into  equity  for  discovery. 

A  better  justification  for  it  is  that  production  on  notice  is  not  obligatory, 
and  inspection  by  counsel  is  not  a  matter  of  evidence  at  all,  but  a 
mere  preliminary. 

A  party  obtaining  an  instrument  from  his  adversary  t>y  no- 
tice to  produce,  and  examining  it,  cannot  examine  a  witness  on 
it  if  he  will  not  offer  it  in  evidence.* 

1  Hotchkiss  V.  Germania  F.  Ins.  Co.  5  Hun,  91. 

Maps,  plats  and  diagrams  explanatory  of  locations  may  be 
introduced  in  evidence  in  connection  with  the  testimony  of 
witnesses  in  verification  thereof.* 

1  Harney  v.  Sanitary  Dist.  260  HI.  54,  102  N.  E.  1070, 

29.  Entire  conversation  or  writing. 

The  introduction  of  a  part  of  a  conversation*  o^:  writing* 
renders  admissible  as  much  of  the  remainder  as  tends  to  ex- 
plain (HT  qualify  what  has  been  received;  and  that  is  to  be 
deemed  a  qualification  which  rebuts  and  destroys  the  inference 
to  be  derived  from,  ox  the  use  to  be  made  of ^  the  portion  put  in 
evidence. 

I  JfaoB^  T.  Whited,  25  N.  Y.  170,  B%  Am.  Dec.  537 ;  Gildersleeve  ▼•  Lan- 
don,  73  N.  Y.  609. 
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S  Grattan  y.  Metropolitan  U  Ins.  Co.  92  N.  Y.  274,  284.  Wk^ther,  imdefr 
this  rule,  proving  an  interview  or  communication  may  let  in  a  subee- 
quent  one,  if  thus  connected,— compare  (in  affirmative)  Nesbit  v. 
Stringer,  2  Duer,  26;  (negative)  Downs  v.  New  York  C.  R.  Co.  47 
N.  Y.  83. 

The  use  of  whole  book  of  accounts  after  use  of  part  is  discussed  in  note 
62  L.R.A.  600. 

30.  Examination  before  trial. 

One  who  has  e:s^amined  his  adversary  before  trial  and  read 
the  examination  at  the  tyial  is  not  entitled  to  examine  him 
further  as  a  witness  on  the  same  subject,  unless  excuse  or  rea- 
son therefor  is  given.^ 

1  Wilmont  v.  Meserole,  8  Jones  &  S.  321. 

•  .'       ■'     '    ''■'      •    '      •  • 

It  is  within  the  discretion  of  tlie  judge  to  permit  further  pyal 
examination  at  the  trial,* 

1  Misland  r.  Boynton,  14  Hun,  625,  affirmed  in  79  N.  Y.  630. 

If  he  has  not  read  the  examination  at  the  trial  he  has  a  r^ght 
to  call  him  as  a  witness.* 

1  Berdell  r.  Berdell,  27  Hun,  24,  63  How.  Pr.  339. 

One  who  has  examined  his  adversary  before  trial  may  read  a 
part  of  his  examination  as  evidence,  but  cannot  be.  required  to 
read  the  whole.* 

i  Brooks  v.  Baker  (Per  Van  Hoesen,  J,)  9  Daly,  398,  402,  following  Gel- 
latly  V.  Lowery,  6  Bosw.  113. 

'     .         •  .  .  •  * 

When  one  has  read  at  the  trial  part  of  his  adversary'*  pre- 
vious examination,  his  adversary  is  not  entitled  to  put  the  whole 
examination  in  evidence,  but  only  the  answers  which  pertain  to 
the  same  subject,  or,  rather,  which  tend  to  qualify  what  has' 
been  read.* 

iLynde  t.  MeGreg<»ri  13  Allen,  172,    . 
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31.  Exclusion  and  separation  of  witnesses. 

Parties  to  a  suit  cannot  be  excluded  and  the  separation  of 
witnesses  during  their  examination  is  a  matter  of  discretion 
with  the  court,  and  its  exercise  will  not  be  reviewed.* 

lOdum  v.  Corn  Products  Refining  Co.  173  lU.  App.  348;  Errissman  t. 
Errissman,  25  lU.  135. 

A  witness  who  has  been  in  the  court  room  contrary  to  an 
order  excluding  witnesses,  though  punishable  for  contempt,  may 
be  permitted  in  the  discretion  of  the  court,  to  be  examined, 
notwithstanding  his  violation  of  the  order.* 

iGoon  Bow  Y.  People,  160  111.  438,  43  N.  E.  593. 

32.  Exhibition  of  injury. 

In  the  exercise  of  its  sound  discretion,  a  coutt  may  permit  a 
personal  injury  to  be  exhibited  to  a  jury  in  a  tortious  action.^ 

1  Chicago  Terminal  Transfer  R.  Co.  v.  Kotoski,  199  lU.  383,  65  N.  E.  350. 

33.  Explaining  omission  of  evidence. 

When  a  party's  good  faith  in  refraining  from  testifying  in 
his  own  behalf,^  or  calling  as  a  witness  a  person  shown  to  be  ac- 
quainted with  the  facts,  is  questioned,  he  has  a  right  to  give  evi- 
dence explaining  his  course. 

1  Woodruff  V.  Hurson,  32  Barb.  557. 

So,  in  reference  to  a  Chinese  certificate.  Greene,  Ch.  J.,  said:  **Nonpro- 
duction  of  a  certificate  is  a  circumstance  which,  if  alone  and  unex- 
plained,  may  properly  be  regarded  as  proof  that  the  person  lacking  it 
is  one  who  is  prohibited.  But  its  nonproduction  is  open  to  explana- 
tion, and  the  presumption  arising  from  its  nonproduction,  to  contra- 
di<itio]i."  Re  Lee  Yip,  cited  and  foUowed  in  Re  Ho  King,  14  Fed. 
724. 

34.  Fa^t  after  suit  brought 

a.  Receipt — Under  the  general  issue  or  any  plea  which  puts 
the  amounts  of  recovery  in  dispute,  a  receipt  given  after  the 
suit  was  brought  may  be  given  in  evidence  to  reduce  the  amount 
of  recovery.* 

1  Burdell  v.  Denig,  92  U.  S.  716,  23  L.  ed.  764. 
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h  Precaviions  after  accident, — Precautions  after  an  aeci-' 
dent  to  prevent  other  accidents  cannot  be  proved  for  the  pur- 
pose of  showing  that  they  were  needed  at  the  time  of  the  acci- 
dent, as  an  admission  of  negligence.^ 

1  Shinners  v.  Locks  k  Canals,  154  Hast.  168,  12  L.RJl.  554,  ^6  Am.  St'. 
Rep.  226,  28  N.  £.  10,  and  cases  cited;  Green  v.  Ashland  Water  Go. 
101  Wis.  258,  43  L.R.A.  117,  70  Am.   St.  Rep.  911,  77  N.  W.  722; 
Georgia  S.  &  F.  R.  Co.  v.  Cartledge,  116  Ga.  164,  59  L.R.A.  118,  42' 
S.  E.  405;  Anderson  ▼.  Chicago,  St.  P.  M.  &.O.  R.  Co.  87  Wis.  195,, 
23  L.R.A.  203,  58  N.  W.  79;  Standard  Oil  Co.  v.  Tierriey,  92  Ky.  367,' 
14  L.R.A.  677,  36  Am.  St.  Rep.  595,  17  S.  W.  1025;  Terre  Haute  &' 
I.  R.  Co.  V.  Clem,  123  Ind.  15,  7  L.R.A.  588,  18  Am.  St.  Rep.  303, 
23  N.  E.  965 ;  McGarr  v.  National  &  P.  Worsted  MiUs,  24  R.  I.  447, 
60  L.R.A.  122,  96  Am.  St.  Rep.  749,  53  Atl.  320;  Limberg  v.  Glenwood 
Lumber  Co.  127  Gal.  598,  49  L.R.A.  33,  60  Pac.  176;  Diamond  Rubber 
Co.  V.  Harryman,  41  Colo.  415,  15  L.R.A.(N.S.)    776,  92  Pac.  922; 
Stewart  &  Co.  v.  Harman,  108  Md.  446,  20  L.R.A.(N.S.)  228,  70  Atl. 
333. 

But  evidence  of  what  was  done  after  a  fatal  accident,  to  prevent  danger, 
is  admissible  for  the  purpose  of  showing  what  could  have  been  done 
to  avoid  the  accident.  Willey  v.  Boston  Electric  Light  Co.  168  Mass. 
40,  37  L.R.A.  723,  46  N.  E.  395. 

And  evidence  that  the  rules  of  a  railroad  company  required  turntables  to 
he  kept  locked  when  not  in  use,  and  that  immediately  after  an  acci- 
dent to  a  child  playing  upon  a  turntable  the  station  agent  locked  it, 
was  held  in  Chicago,  B.  &  Q.  R.  Co.  v.  Krayenbuhl,  65  Neb.  889,  59 
L.RA.  920,  91  N.  W.  880,  to  be  admissible  in  an  action  to  recover 
for  the  injuries  sustained  by  the  child. 

The  sabfleqaent  repair  or  removal  of  defect  o(r  obstruction  in  street  tts 
evidence  of  negligence  is  discussed  in  the  note  20  L.R.A.(N.S«)  667. 

Evidence  of  repairs  made  or  precautions  taken  after  accident  is  dtiGiM&0d^> 
in  note  in  32  L.R.A:(N.S.)  1127. 

See  also  cases  in  note  in  12  L.R.A.  559. 


35.  Family  Bible. 
See  Pedigree,  infra,  §  63.  .    :    -  .. 

36.  Feelings. 

A  review  of  the  authorities  shows  that  there  is  considerable 
conflict  as  to  the  admissibility  of  expressions  or  statements  of 
pain  made  during  sickness  or  subsequent  to  injury.*  In  some 
states  a  distinction  is  drawn  between  involuntary  expressions 

Abbott,  Civ.  Jur.  T.— 31. 
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of  pai»  and  mere  complaints  or  atatements;  the  former  being 
admitted,  and  the  latter  excluded.  Another  distinction  is  rec- 
ognized by  some  courts  between  statements  and  declarations 
made  to  physicians  and  those  made  to  laymen.  Neither  of  the 
distinctions  mentioned  is  recognized  by  many  of  the  courts. 
And  the  evidence  is  received  indiscriminately  for  what  it  is 
worth,  the  jury  being  allowed  to  decide  as  to  the  weight  to  be  ac- 
corded it.^ 

I  See  full  review  of  authoritiea  in  note  in  24  i.R. A.  (N.S. )    253. 

*  Hie  admissibility  as  res  gestae  of  statements  made  by  injured  person 
to  physician  while  latter  was  examining  him.  in  order  to  qualify  as 
a  witness  is. discussed  in  note  in  ^1  L.R.A. (N.S.)  826. 

Alabama — The  last  rule  stated  prevails  in  Alabama.  Postal  Teleg.  Cable 
Co.  V.  Jones,  133  Ala.  217,.. 32  So.  500;  Birmingham  Jt.  Light  &  P. 
Co.  V.  Enslen,  144  Ala.  343,  .39  So.  74;  .Louisville  &  N.  R.  Co.  v. 
Davener,  162  Ala.  060,  50  So.  ,276;  Helton  v.  Alabama  Midland  R. 
Co.  97  Ala.  275,  12  So.  276;  Western  Steel  Car  &  Foundry  Co.  v. 
Bean,  163  Ala.  255,  50  So.  1012  (expressions  of  pain  and  complaints 
to  laymen)  ;  Birmingham  Union  R.  Co.  v.  Hale,  90  Ala.  8,  24  Am. 
St.  Rep.  748,  8  So.  142;  Gregory  v.  State,  148  Ala.  566,  42  So.  829; 
Birmingham  R.  Light  &  P.  Co.  v.  Moore,.  151  Ala.  327,  43  ^o.  841. 

Arkansas — Complaint  to  a  layman  is  admissible  in  Arkansas  as  original 
evidence.  St.  Louis  &  S.  F.  R.  Co.  v.  Murray,  55  Ark.  248,  16  L.R.A. 
787,  29  Am.  St.  Rep.  32,  18  S.  W.  50. 

California — In  California  complaints  of  present  pain  and  suffering  made 
to  a  nurse  are  admissible  as  original  evidence.  Green  v.  Pacific  Lum- 
ber Co.  130  Cal.  435,  62  Pac.  747. 

Cofinecticut — Complaints  to  laymen  are  admissible  in  Connecticut  on  the 
ground  of  necessity.    Goo4win  V.  Harrison,  1  Root,  80. 

So  also  oomplain^ts  to  physicians,  are  admitted.  Gilmore  v.  Ajnerican  Tube 
&  Stamping  Co.  79  Conn.  498,  66  Atl.  4j  Martin  v.  Sherwood,  74 
Conn.  475,  61  Atl.  526;  Wilson  v.  Granby,  47  Conn.  59,  36  Am.  Rep. 
6L 

Dakota— Complaints  and  declarations  made  to  laymen  are. admissible  as 
original  evidence,  although  the  declarant  is  a  compeitent  witness.  San- 
ders V.  Reister,  1  Dak.  151,  46  N.  W.  680. 

Delaware—Involuntary  declarations  made  to  a  laymaij  and  indicating 
present  pain  are  admissible,  but  an  injured  person's  complaints  are 
excluded.    Wilkinsv.  Wilmington,  2  Marv.  (Del.)  132,  42  Atl.  418. 

District  of  Columbia— Statements  made  to  physicians  are  admissible.  Pat- 
terson V.  Ocean  Acci.  &  Guarantee  Corp.  25  App.  D.  C.  46. 

Georgia — The  questipn  as  to  complaints  still  appears  to.  be  somewhat  un- 
settled in  Georgia.     Complaints  of  pain  hstve  been  admitted  in  Bonne 
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esLWB,  apparently  as  an  exception  to  the  hearsay  rule,  although  made 
to  persons  other  than  physicians.  Central  B.  Co.  ▼.  Smith,  76  Ga. 
209,  2  Am.  St.  Eep.  31;  Nashville,  C.  &  St.  L.  E.  Co.  v.  MiUer,  120 
Ga.  493,  67  L.R.A.  87,  47  S.  E.  969,  1  Ann.  Cas.  210.     . 

But  since  parties  were  constituted  competent  witnesses  in  their  own  he- 
half,  such  evidence  has  been  excluded.  Atlanta  Street  R.  Co.  t.  Walk- 
er, 93  Ga.  462,  21  S.  E.  48;  Savannah,  F.  &  W.  R.  Co.  v.  Wainwright, 
99  Ga.  256,  26  S.  E.  622;  Atlanta,  K.  &  N.  R.  Co.  v.  Gardnef,  122 
Ga.  82,  49  S.  E.  818. 

And  no  distinction  is  recognized  between  complaints  made  to  a  physician 
and  those  made  to  other  persons.  East  Tennessee,  Y.  &  G.  R.  Co.  v. 
Smith,  94  Ga,  580,  20  S.  E.  127  (complaints  admitted);  Goodwyn  v. 
Central  R.  Co.  2  Ga.  App.  470,  58  S.  E.  688;  Atlanta,  K.  &  N.  R.  Co. 
v.  Gardner,  122  Ga.  82,  49  S.  E.  818  (complaints  excluded). 

Illinois — ^A  distinction  is  recognized  in  Illinois  between  natural  manifes- 
tations of  pain  and  mere  complaints.  The  former  are  held  admissible 
as  original  evidence,  although  made  in  the  presence  of  persons  other 
than  physicians.  Cicero  &  P.  Street  R.  Co.  v.  Priest,  190  111.  592,  60 
K.  E.  814;  Chicago  &  A.  R.  Co.  v.  Johnson,  128  111.  App.  20;  Salem 
V.  Webster,  192  111.  369,  61  N.  E.  323.  Contra,  Donnelly  v.  Chicago 
City  R.  Co.  131  III.  App.  302. 

But  it  is  held  that  mere  complaints  and  declarations  made  to  persons 
other  than  physicians  are  inadmissible.  West  Chicago  Street  R.  Co. 
V.  Kennelly,  170  111.  508,  48  N.  E.  996;  Chicago  City  R.  Co.  v.  Bundy, 
210  111.  39,  71  N.  E.  28;  Lake  Street  Elev.  R.  Co.  v.  Shaw,  203  111. 
39,  67  N.  E.'  374. 

Statements  as  to  patient's  bodily  condition  made  to  a  physician  during 
treatment,  however,  are  held  admissible.  Chicago  v.  McNally,  227 
111.  14,  81  N.  B,  23 ;  West  Chicago  Street  R.  Co.  v.  Carr,  170  111.  47i3, 
48  N.  E.  992;  Globe  Acci.  Ins.  Co.  v.  Gerisch,  163  111.  625,  54  Am. 
St.  Rep.  486,  451^.  E.  563;  Colling  v.  Waters,  64  111.  486. 

Indiana — IRo  distinction  is  recognized  in  Indiana  between  statei!ients  or 
exclamations,  and  both  are  held  admissible  as  original  evidence, 
wh^her  made  to  physicians  or  other  persons.  Anderson  v.  Citizens*' 
Street  R.  Co.  12  Ind.  App.  194,  38  N.  E.  1109;  Cleveland,  O.  C.  & 
St.  L.  R.  Co.  V.  Carey,  33  Ind.  App.  275,  71  K.  E.  244;  Chicago,  St. 
L.  &  P.  R.  Co.  V.  Spilker,  134  Ind.  380,  33  N.  E.  280,  34  N.  B.  218; 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Miller,  141  Ind.  633,  37  N.  E.  343; 
Carthage  Turnp.  Co.  v.  Andrews,  102  Ind.  138,  62  Am.  Rep.  653,  1 
N.  £1.  364  r  Indianapolis  Street  R4  Co.  v.  Haverstick,  36  lod.  App. 
2$1,  111  Am.  St.  Rep.  163,  74  N.  E.  34;  Cleveland,  C.  G.  &  L  R.  Co. 
V.  Newell,  104  Ind.  264,  54  Am.  Rep.  312,  3  N.  E.  836 ;  Indianapolis 
Street  R.  Co.  v.  Schmidt,  163  Ind.  360,  71  N.  E.  201  (statements  and 
exclamations  to  laymen) ;  Wabash  County  v.  Pearson,  120  Ind.  426, 
16  Am.  St.  Rep.  325,  22  K.  E.  134;  Indiana  Union  Traction  Ca  v. 
Jfacobfl,  167  Ind.  85,  78  N.  E.  325;  Louisville,  N.  A.  &  C.  R.  Co.  v. 
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Wood,  113  Ind.  544,  14  N.  E.  572,  16  N.  E.  197;  Indianapolis  &  M. 
R.  Tranait  Co.  v.  Reefer,  37  Ind.  App.  262,  76  N.  E.  816. 

Iowa — The  same  rule  that  prevails  in  Indiana  applies  in  Iowa.  McDonald 
V.  Franchere  Bros.  102  Iowa,  496,  71  N.  W.  427;  Hamilton  v.  Men- 
dota  Coal  &  Min.  Co.  120  Iowa,  147,  94  N.  W.  282;  Crippen  v.  Dee 
Moines,  —  Iowa,  — ,  78  N.  W.  688;  Johnston  v.  Cedar  Rapids  &  M. 
R.  Co.  141  Iowa,  114,  119  N.  W.  286;  Patton  v.  San\)orn,  133  Iowa, 
650,  110  N.  W.  1032;  Duflfey  v.  Consolidated  Block  Coal  Co.  147  Iowa, 
225,  30  L.R.A.(N.S.)  1067,  124  N.  W.  609;  Keyes  v.  Cedar  Falls,  107 
Iowa,  509,  78  N.  W.  227,  overruling  Ferguson  v.  Davis  County,  57 
Iowa,  601,  10  N.  W.  906.  Contra,  Battis  v.  Chicago,  R.  I.  &  P.  R. 
Co.  124  Iowa,  623,  100  N.  W.  543  (statements  and  exclamations  to 
laymen) ;  Townsend  v.  Des  Moines,  42  Iowa,  657;  Yeager  v.  Spirit 
Lake,  115  Iowa,  593,  88  N.  W.  1095;  Armstrong  v.  Ackley,  71  Iowa, 
76,  32  N.  W.  180   (statements  and  exclamations  to  physicians). 

KaQsas — And  the  same  rule  has  been  applied  in  Kansas.  Atchison,  T.  & 
S.  F.  R.  Co.  V.  Johns,  36  Kan.  769,  59  Am.  Rep.  609,  14  Pac.  237;  St. 
Louis  &  S.  F.  R.  Co.  v.  Burrows,  62  Kan.  89,  61  Pac.  439;  Federal 
Betterment  Co.  v.  Reeves,  77  Kan.  Ill,  93  Pac.  627,  15  Ann.  Cas.  796 
(statements  to  laymen) ;  Atchison,  T.  &  ,S.  F.  R.  Co.  v.  Frazier, 
27  Kan.  463   (to  physician). 

But  it  was  held  in  St.  Louis  &  S.  F.  R.  Co.  v.  Chancy,  77  Kan.  276,  94 
Pac.  126,  that,  before  the  declarations  are  admitted  for  the  purpose  of 
proving  an  injury  continuing  or  permanent,  sufi^cient  evidence  of  the 
appearance  or  conduct  of  the  declarant,  or  the  circumstances  under 
which  the  statements  were  made,  should  be  given  to  make  it  appear 
probable  that  they  were  natural  and  spontaneous,  and  not  the  result 
of  a  deliberate  purpose. 

Kentucky — Statements  to  laymen  are  admissible  as  original  evidence. 
Louisville  &  N.  R.  Co.  v.  Smith,  27  Ky.  L.  Rep.  257,  84  S.  W.  755. 

And  declarations  made  to  an  attending  physician  ore  also  held  admissible 
there.  Shade  v.  Covington-Cincinnati  Elev.  R.  &  Transfer  &  Bridge 
Co.  119  Ky.  592,  84  S.  W.  733. 

Maine — ^Complaints  made  to  laymen  are  held  admissible  on  the  ground 
of  necessity.  K^nnard  v.  Burton,  25  Me.  39,  43  Am.  Dec.  249.  .  But  a 
narrative,  of  the  sufferer's  cpndition  at  a  previous  time  is  inadmissible. 
Asbury  L.  Ins.  Co.  v.  Warren,  66  Me.  523,  22  Am.  Rep.  590. 

Maryland— <])omplaints  to  laymen  are  admissible,  apparently  as  original 
evidence.    Geiselman  v.  Schmidt,  106  Md.  580,  68  AtL  202. 

Massachusetts — The  rule  in  Massachusetts  admits  as  original  evidence  all 
natural  expressions  of  pain,  although  made  to  laymen,  but  excludes 
mere  statements  of  fact  and  narration  made  to  such  persons.  Bacon 
V.  Charlton,  7  Cush.  581;  Cashin  v.  New  York,  N.  H.  A;  H.  R.  Co.  185 
Mass.  543,  70  N.  E.  930;  Hatch  v.  Fuller,  181  Mass.  674;  Weeks  v. 
Boston  Elev.  R.  Co:  190  Mass.  563,  77  N.  E.  654. 

And  the  fact  that  the  statement  or  exclamation  is  made  post  litem  moiam 
^   not  render   it  incompetent.     Hatch   v.   Fuller,   131   Mass.   574; 
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Fleming  v.  Springfield/ 154  Mass.  520,  26  Am.  8t.  Hep.  26S,  28  K.  B. 
910. 

But  statements  by  a  patient  to  his  physician  as  to  his  ailments  and  his 
sensations  are  held  admissible  on  the  ground  of  necessity.  Barber 
V.  Merriam,  11  Allen,  322;  Fay  r.  Harlan,  128  Mass.  244,  35  Am.  Rep. 
372;  Fleming  v.  Springfield,  154  Mass.  520,  26  Am.  St.  Rep.  268,  28 
K.  E.  910. 

Michigan — Statements  and  exclamations  concerning  present  sufferings  and 
sensations  are  admissible  as  origitial  evidence,  although  made  to  lays> 
men.  Elliott  v.  Van  Buren,  33  Mich.  49,  20  Am.  Rep.  668;  Mulliken 
V.  Corunna,  110  Mich.  212,  68  N.  W.  141;  O'Dea  v.  Michigan  C.  R. 
Co.  142  Mich.  265,  105  N.  W.  746-,  Burleson  t.  Reading,  110  Mich. 
612,  68  N.  W.  294;  Grand  Rapids  &  I.  R.  Co.  v.  Huntley,  38  Mich. 
537,  31  Am.  Rep.  321. 

And  the  rule  is  the  same  although  the  declarations  are  made  post  litem 
tnotanif  if  not  made  in  contemplation  that  those  present  shall  become 
witnesses  at  the  trial.  Mott  v.  Detroit,  G.  H.  &  M.  R.  Co.  120  Mich; 
127,  79  N.  W.  3 ;  Strudgeon  t.  Sand  Beach,  107  Mich.  496,  65  N.  W. 
616. 

And  exclamations  to  an  attending  physician  are  admissible^     Heddle  T. 
City  Electric  R.  Co.  112  Mich.  547,  70  N.  W.  1096. 

Minnesota — The  rule  as  to  nonexperts  permits  them  to  testify  to  such 
complaints  and  exclamations  as  indicate  present  pain.  Firkins  v. 
Chicago  G.  W.  R.  Co.  61  Minn.  31,  63  N.  W.  172. 

Statement^  of  a  patient  to  an  attending  physician  are  admissible  when 
the  physician  is  called  to  give  an  opinion  based  on  such  statements. 
But,  in  the  absence  of  an  expert  opinion  based  on  the  statements, 
physicians  stand  on  the  same  footing  as  nonexperts.  Williams  r. 
Great  Northern  R.  Co.  68  Minn.  55,  37  L.R.A.  199,  70  N.  W.  860. 

In  the  following  cases,  statements  as  to  suffering  and  symptoms,  made  to 
attending  physician,  were  held  admissible:  Johnson  v.  Northern  P. 
R.  Co.  47  Minn.  430,  50  N.  W.  473 ;  Brusch  v.  St.  Paul  City  R.  Co.  62 
Minn.  512,  55  N.  W.  57;  Jones  v.  Chicago,  St.  P.  M.  &  0.  R.  Co.  43 
Minn.  279,  45  N.  W.  444;  Cooper  v.  St.  Paul  City  R.  Co.  64  Minn. 
379,  56  N.  W.  42;  Edlund  v.  St.  Paul  City  R.  Co.  78  Minn.  434,  81 
N.  W.  214. 

Mississippi — ^Exclamations  and  statements,  whether  made  to  a  physician 
or  layman,  are  admissible  (Field  v.  State,  57  Miss.  474,  34  Am.  Rep. 
476);  even  though  made  sometime  after  the  injury  (Mississippi  C. 
R,  Co,  V.  Turnage^  95  Miss.  85<  24  L.R.A.(N.S.)  253,  49  So.  840). 

Missouri*— Complaints  and  exclamations  made  to  laymen  are  admissible 
as  original  eiddence.  Squires  v.  Chillicothe,  89  Mo.  226,  1  S.  W.  23; 
Lindsay  v.  Kansas  City,  195  Mo.  166,  93  S.  W.  273;  Edmunds  v.  St. 
Louis  R.  Co.  3  Mo.  App.  603;  Estes  v.  Missouri  P.  R.  Co.  110  Mo. 
App.  726,  86  S.  W.  627 ;  McHugh  y.  St.  Louis  Transit  Co.  190  Mo. 
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.    B5,  88  S.  W.  853;  Heiberger  v.  Missouri  &  K.  Teleph.Co.  133  Mo.  App. 
452,  113  S.  W.  730. 

ISebila^ska — Declarations  and  complaints  to  laymen  are  admissible  on  the 
ground  of  necessity,  when  made  spontaneously.  Hewitt  v.  Eisenbart, 
36  Neb.  794,  65  N.  W.  252;  Omaha  Street  R.  Co.  v.  Emminger,  57 
Neb.,  240,  77  K  W.  675 ;  Western  Travelers*  Acci.  Asso.  v.  Munson,  73 
Neb.  858,  1  L.R.A.(N.S.)  1068,  103  N.  W.  688;  Ward,  v,  Mtm.  L. 
Ins,  Co.  82  Neb.  499,  118  N.  W.  70. 

New  Hampshire — Representations  as  to  the  nature,  symptoms,  and  effect 
of  a  disease  or  injury  are  admissible  as  original  evidence,  whether 
made  to  physicians  or  laymen  (Perkins  v.  Concord  R.  Co.  44  N.  H. 
'228;  Craig  V.  Gerriah,  58  N.  H.  513;  Howe  v.  Plainfield,  41  N.  H.  135; 
Plummer  v.  Ossipee,  59  N.  H.  55;  Towle  v.  Blake,  48  N.  H.  92;  Cham- 
berlin  v.  Ossipee,  60  N.  H.  212;  Norris  v.  Haverhill,  65  N,  H.  89,  18 
Atl,  85)  ;   even  though  made  post  litem  motam   (Towle  v.  Blake,  48 

'       N.  H,  92). 

Niew  Jersey — Declarations  to  an  attending  physician  are  admissible  on  the 
ground  of  necessity.  State  v.  Gedicke,  43  N.  J.  L.  86,  4  Am.  Crim. 
Rep.  6. 

New  York — Involuntary  exclamatioi;Ls  and  like  indications  of  pain  are  ad- 
missible as  original  evidence,,  although  made  to  laymen.  Hagenlocher 
V,  Coney  Island  &  B.  R.  Co.  99  N.  Y.  136,  1  N.  E.  536;  Kelly  v. 
Cohoes  Knitting  Co.  8  App.  Div.  156,  40  N.  Y.  Supp.  477;  Smith  v. 
Dittman,  16  Daly,  427,  11  N.  Y.  Supp,  769;  Teachout.v.  People,  41 
N.  Y.  13. 

Whether  declarations  and  complaints  to  laymen  are  admissible  in  this 
state  seems  to  be  still  open  to  question.  In  the  following  cases  such 
evidence  was  held  admissible  as  original  evidence:  Werely  v.  Per- 
sons, 28  N.  Y.  344,  84  Am.  Dec.  346;  Caldwell  v.  Murphy,  11  N.  Y. 
416;  Baker  v.  Griffin,  10  Bosw.  140;  Nichols  v.  Brooklyn  City  R.  Co. 
30  Hun,  437,  affirmed  in  100  N.  Y.  635 ;  Reed  v.  New  York  C.  R.  Co. 
45  N.  Y.  578;  Lewke  v.  Dry  Dock,  E.  B.  &  B.  R.  Co.  46  Hun,  283,  11 
.  N,  Y.  S^  R.  510;  Kennedy  v.  Rochester  City  &  B:  R.  Co.  130  N.  Y. 
654,  29  N.  E.  141;  De  Long  v.  Delaware,  L.  &  W.  R.  Co.  37  Hun,  282; 
Uransky  v.  Dry  Dock,  E.  B.  &  B.  R.  Co.  44  Hun,  119,  7  N.  Y.  S.  R. 
395. 

But  a  contrary  conclusion  was  reached  in  the  following  cases:  Donohue 
V.  Brooklyn,  Q.  C.  &  S.  R.  Co.  53  App.  Div.  348,  65  N.  Y.  Supp.  634; 
Roche  V.  Brooklyn  City  &  N.  R.  Co.  105  N.  Y.  294,  59  Am.  Rep.  506, 
11  N.  E.  630;  Reed  v.  New  York  C.  R.  Co.  45  N.  Y.  574;  Olp  v  Gard- 
ner, 48  Hun,  169;  Ryan  v.  Porter  Mfg.  Co.  57  Hun,  253,  32  N.  Y.  S.  R. 
621,  10  N.  Y.  Supp.  774;  Grant  v.  Groton,  77  Hun,  497,  28  N.  Y. 
Supp.  1014;  fiarrelle  v.  Pennsylvania  R.  Co.  21  N.  Y.  S.  R.  109,  4 
N.  Y.  Supp.  127. 

After  the  passage  of  the  statute  allowing  parties  to  testify  in  their  own 


XVI. trSBFUL  AUTHOBrriKS   ON   EVIDEKOE.  487 

liehalf,  some  of  the  caieg  mentioiied  this  as  a  reason  for  excluding^  such 
complaints.    But  there  seetns  to  be  no  line  drawn  from  that  time. 

It  is  clear,  however,  that  complaints  and  statements  to  attending  physicians 
are  admissible.  Jones  v.  Niagara  Junction  K.  Go.  63  App.  Diy.  607, 
71  N.  Y.  Supp.  647;  Murphy  v.  New  York  C.  R.  Co.  66  Barb.  126; 
Orlando  V.  Syracuse  Rapid  T.  R.  Co.  109  App.  Div.  356,  96  N.  Y.  Supp. 
S98;  Schuler  r.  Third  Are.  R.  Co.  1  Misc.  351,  20  N.  Y.  Supp.  688; 
Tobin  V.  Fairport,.12  N.  Y.  Supp.  224;  Cleveland  v.  Ne*  Jersey  S.  B. 
Co.  6  Hun,  523,  reversed  on  other  grounds  in  68  N.  Y.  306;  Meigs  y. 
Buffalo,  7  N.  Y.  S.  R,  866;  Mattheson  v.  New  York  C.  R.  Qo.  62  Barb. 
364;  Matteson  v.  New  York  C.  B.  Co.  35  N.  Y.  487,  91  Am.  Dep.  67. 
Contra,  Mosher.v.  Russell,  44  Hun,  12. 

North  Carolina — Declarations  of  slaves  were  held  admissible  from  neces- 
sity, whether  made. to  laymen  or  physicians.  Roulhac  v.  White,  3| 
N,  C.  (9  Ired.  L.)  63;  Biles  v.  Holmes,  33  N.  C.  (11  Ired.  L.)  16; 
Wallace  v.  Mcintosh,  49  N.  C.   (4  Jones,  L.)  434. 

North  Dakota — Exclamations  of  pain  a^re  admissible  as  original  evidence, 
although  made  to  laymen.  Bennett  v.  Northern  F.  R.  Co.  2  N.  D. 
112,  13  L.R.A.  465,  49  N.  W.  408. 

Ohio — A  nonexpert  may  testify  to  spontaneous  manifestations  of  pain, 
but  he  cannot  testify  to  statements.  Lake  Shore  &,  M.  S.  R.  Co.  v. 
Yokes,  12  Ohio  C.  C.  499,  6  Ohio  Ci  D.  699;  Cleveland  City  R.  Co.  v 
Roebuck,  22  Ohio  C.  C.  99,  12  Ohio  G.  D.  262. 

Oregon — Complaints  and  exclamations  are  'admissible  as  original  evidence, 
although  made  to  laymen,  but  narration  v  is  excluded.  Thomas  v. 
Herrall,  18  Or.  546,  23  Pac.  497;  State  v.  Madcey,  12  Or.  154,  6  Pae. 
648,  6  Am.  Crim.  Rep.  532. 

And  statements  made  to  physicians  are  admissible.  Vuilleumier  v.  Oregon 
Water  Power  Co.  55  Or.  129,  105  Pac.  706. 

Pennsylvania — Statements  of  pain  and  sensation  made  to  physicians  are 
admissible  as  original  evidence.  Lake  Shore  &  M.  S.  R.  Co.  t.  Rosen- 
zweig,  113  Pa.  519,  6  Atl.  645. 

South  Dakota — Mere  complaints  and  statements  to  laymen  are  not  ad- 
missible.   Klingaman  v.  Fish  &  H.  Co.  19  S.  D.  139,  102  N.  W.  601. 

Tennessee — Statements  and  complaints  of  a  slave  to  laymen  were  held 
admissible  as  res  geatas  (Jones  v.  White,  11  Humph.  268;  Lewis  v. 
Moses,  6  Coidw.  193) ;  and  such  statements  made  to  physicians  were 
also  admitted  (Yeatman  v.  Hart,  6  Humph.  376;  Looper  v.  Bell,  1 
Head,  373). 

Texas — Coniplaints  and  exclamations  which  are  the  usual  and  natural 
expressions  of  bodily  feelings  are  admissible  as  res  gestce  and  as  orig< 
inal  evidence,  although  mad^  to  laymen.  International  &  0.  N.  R. 
Co.  V.  !Kuehn,  2  Tex.  Civ.  App.  210,  21  8.  W:  58;  Texas  &  P.  R.  Co.  v. 
Lee,"  21  Tex.  Civ.  App.  174,.  51  S.  W.  361,  rehearing  denied  in  21 
Tte.  Civ.  Apjp.  176,  67  S.'W.  573;  Missouri,  K.  &  T.  R.  Co.  v.  Oslin, 
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.28  Ter.  Olv.  App.  379,  63  S.  W.  1089;  St.  Louis  eouthwestem  B.  Co. 
V.  Martin,  26  Tex.  Civ.  App.  231,  63  S.  W.  1089;  Texas  C.  R.  Co.  v. 
Wheeler,  52  Tex.  Civ.  App.  603,  116  S.  W.  83 ;  Houston  &  T.  C.  R.  Co. 
V.  Parnell,  —  Tex.  Civ.  App.  — ,  120  S.  W.  951;  Houston  &  T.  C.  R. 
Co.  V.  Shafer,.  54  Tex.  641;  Rogers  v.  Crain,  30  Tex,  284;  St.  Louis 
Southwestern  R.  Co.  v.  Haynes,  —  Tex.  Civ.  App. — >  86  S.  W.  934. 

But  declarations  which  are  mere  narratives  are  inadmifisible.  Gulf,  C. 
&  S.  F.  R.  Co.  V.  Ross,  11  Tex.  Civ.  App.  201,  32  S.  W.  730. 

And  mere  descriptive  statements  are  held  inadmissible  unliess  made  to  a 
medical  attendant  or  nurse,  for  the  purpose  of  treatment.  Runnells 
V.  Pecos  &  N.  T.  R.  Co.  49  Tex.  Civ.  App.  160,  107  S.  W.  647;  St. 
Louis  Southwestern  R.  Co.  v.  Martin,  2^  Tex.  Civ.  App.  231,  63  8.  W. 
1089. 

Excktmations  of  present  pain  to  laymen  have  been  admitted,  although 

'    made  after  suit  was  contemplated  or   actually  beg^n.     Jackson  v. 

Missouri,  K.  &  T.  R.  Co.  23  Tex.  Civ.  App.  319,  65  S.  W.  376.    But 

there  are  dicta  in  International  &  G.  N.  R.  Co.  v.  Kuehn,  2  Tex,  Civ. 

..Ak).  210,  21  S.  W.  58,  to  the  contrary. 

Complaints  and  exclamations  to  a  physician  are  also,  of  course,  admitted. 
Texas  State  Fair  v.  Marti,  30  Tex.  Civ,  App.  132,  69  S.  W.  432;  Dub- 
.  lin  Gas  &  Electric  Co.  v.  Frazier,  46  Tex.  Civ.  App.  288,  103  S.  W. 
197 ;  El  Paso  &  S.  W.  R.  Co.  v.  Polk,  49  Tex.  Civ.  App.  269,  108  S.  W. 
761;  Wheeler  v.  Tyler  Southeastern  R.  Co.  91  Tex.  356,  43  S.  W.  870; 
Missouri,  K.  &  T,  R.  Co.  y.  Dalton,  —  Tex.  Civ.  App.  — -,  120  S.  W. 
240.- 

Vermont^^Statementa  and  complaints  are  admissible,  as  original  evidence, 

although  made  to  laymen.     Brown  v.  Mt.  Holly,  69.  Vt.  364,  38  Atl. 

,69;  Drew  v.  Sutton,  55  Vt.  586,  45  Am.  Rep.  644;  Bagley  v.  Mason, 

69  Vt.  175,  37  AU.  287;  Sheldon  v.  Wright,  80  Vt.  298,  67  AtL  807. 

Aiid  declarations  to  an  attending  physician  are  likewise  admissible   (Earl 
.,      v.  Tupper,  45  Vt.  275;  Knox  v.  Wheelock,  54  Vt.  150),  although  the 

statements  were  made  post  litem  motam    (Kent  v.  Lincoln,  32  Vt. 

691). 

Virginia-7-Complaints  and  statements  made  to  laymen  or  physicians  are 
admissible  from  necessity  and  as  being  in  the  nature  of  res  geatoh 
Livingston  v.  Com.  14  Gratt.  592. 

Washington — Complaints  and  exclamations  are  admissible  as  original  evi- 
dence, although  made  to  a  layman.  Bothell  v.  Seattle,  17  Wash.  263, 
49  Pac.  491;  Shearer  v.  Buckley,  31  Wash.  370,  72  Pac.  76. 

West  Virginia — Complaints  made  to  laymen  are  admissible  as  original  evi- 
dence.   Stevens  v.  Friedman,  58  W.  Va.  78,  51  S.  E.  132. 

Wisconsin — And  the  same  rule  prevails  in  Wisconsin.    McKeigue  v.  Janeg- 

.      ville,  68  Wis.  60,  31  N.  W.  298 ;  KeUer  v.  GUman,  93  Wis.  9,  66  If.  W. 

800;  Hall  v.  American  Masonic  AQci.  Asso.  86  Wis.  618,  57  N.  W. 

366;  BredZau  v,  York,  115  Wis.  554,  92  N.  W.  261;  Bridge  Y.  Oah- 

kosh,  71  Wis.  363,  37  N.  W.  409. 
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And  statements  and  complaints  to  physicians  are  also  a^mis^l^le.    BfidjlB' 
V.  Oshkosh,  71  Wis.  363,  37  N.  W.  409;  Curran  v.  A.  H.  StanjjeyCo. 
98  Wis.  598,  74  N.  W.  377. 

But  statements  constituting  mere  narration  are  inadmissible,    .it^ller  v. 
Gilman,  93  Wis.  9,  66  N.  W.  800;  Tebo  v.  August*,  90  Wis.  408,  63' 
N.'  W.  1045. 

Federal  Courts — ^Declarations  when  confined  to  complsunts  and  exclama- 
tions showing  present  pain  are  admissible  as  original  evidence,  al-, 
though  made  to  laymen.  Travelers'  Ins.  Co.  v.  Mosley,  8  Wall.  397, 
19  L.  ed.  437;  Armour  &  Co.  v.  Skene,  82  C.  G.  A.  S95,  153  Eed.  241 ;: 
Baltimore  &  O.  R.  Co.  v.  Kambo,.  8  C.  C,  A,  6,  16  U.  S.  App.  277,  59. 
Fed.  75. 

And  statements  made  to  physicians  while  examining  or  att^ding  a  'per- 
son are  admitted  as  original  evidence*  Union  P.  B^  Co.  v.  Novak,  9.; 
C.  C.  A.  629,  15  U.  S.  App.  400,  61  Fed.  583.;  Northern  P.  R.  C9.  v. 
Urlin,  158  U.  S.  273,  39  L.  ed.  980,  15  Sup.  Ct.  Rep.  840;  Denver  & 
R.  G.  R.  Co.  V.  Roller,  49  L.R.A.  77,  41  C.  C.  A.  22,  100  Fed.  73^. 
But  it  has  been  held  that  the  declarations  must  be  made  during  actual 
treatment,  to  be  admissible.  Delaware,  L.  &  W.  R.  Co.  V.  Roalefs, 
16  C.  C.  A.  601,  28  U.  S.  App.  569,  70  Fed.  21. 

England — ^Declarations  of  a  person  as  to  the  state  of  his  health,  made  to 
a  layman,  are  admissible  as  original  evidence.  Reg.  v.  Johnson,  2' 
Car:  &  K.  354;  Aveson  v.  Kinnaird,  6  East,  188,  102  Eng.  Reprint, 
1258,  2  Smith,  286,  8  Revised  Rep.  455. 

Canada — ^And  the  same  rule  applies  in  Canada.  Reg.  v.  B4rub^^  3  Lower 
Can.  Rep.  (Dec.  Des  Tribunnaux)   212. 

As  to  admissibility  as  rea  gestcB  of  statements  or  declarations  made  by  in- 
injured  person  to  physician  while  latter  was  examining  him  in  ordeif 
to  qualify  as  a  witness,  see  note  in  21  L.R.A.  (N.S.)  826. 

37.  Fraud. 

Where  fraud  in  the  purchase  or  sale  of  property  is  in  issue, 
evidence  of  other  frauds  of  like  character  committed  by  the 
same  parties  at  or  near  the  same  time  is  admissible.^ 

1  Lincoln  T.  Qaflin,  7  Wall.  132,  139,  19  L.  ed.  106,  109;  Olmsted  v.  Hotail- 
ing,  1  Hill,  317. 

As  to  evidence  of  other  crimes  in  prosecution  for  fraud,  see  note,  in  62 
L.R.A.  i4a  ' 

In  ordinary  business  transactions  good  faith  is  presnmed.^ 

1  Travis  v.  Pierson,  43  111.  App.  579, 
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38.  Handwriting^. 

A  person  who  has  seen  another  write  his  name  but  once  can 
testify  to  his  handwriting,  and  he  is  equally  competent  if  he  has 
personally  communicated  with  him  by  letter,  although  he  has 
never  seen  him  write  at  all.^  So  opinion  evidence  as  to  ancient 
signature  may  be  given  by  one  who  is  familiar  with  that  signa- 
ture on  other  ancient  documents.* 

1  Rogers  v.  Ritter,  12  WaU.  317,  20  L.  ed.  417. 

For  a  fuU  treatment  of  the  question  of  proof  of  handwriting,  see  Abhott's 
Brief  on  Mode  of  Proving  the  Facts,  and  notes  in  62  L.R.A.  818;  63 
L.R.A,   428,  937,  964. 

S  Nicholson  v.  Eureka  Lumber  Co.  156  N.  C.  59,  72  S.  B.  86,  with  an- 
notation in  36  L.R.A.(N.S.)   162. 

39.  Identity. 

Only  one  Christian  name  is  recognized  by  law,  and  a  middle 
name  or  initial  is  immaterial.^ 

1  People  ex  rel.  Owen  v.  Dunne,  247  111.  410,  93  N.  E.  305. 

Of  persons  presumed  from  identity  of  names.  Herbert  v.  Northern  Trust 
Co.  269  Pa.  306,  112  Atl.  471.  The  presumption  of  identity  of  per- 
sons from  Identity  of  name  in  chain  of  title  to  real  property  is  dis- 
cussed in  the  annotation  5  A.L.R.  428. 

40.  Illegality. 

Not  available  as  a  defense  unless  pleaded.* 

1 13  Abb.  N.  C.  388,  note. 

41.  Impression. 

Witness  may  testify  to  an  impression  if  it  be  memory,  not 
if  it  be  mere  belief  or  inference.* 

13  Abb.  N.  C.  235,  note. 

42.  Intent;  right  of  one  to  testify  as  to  Ms  own  intent. 

a.  l^he  common-law  ride. — Previous  to  the  enactment  of 
statute  making  parties  to  an  action  competent  witnesses  there- 
in, the  intent  of  a  party  could  be  shown  only  by  the  acts  of  the 
party  and  the  circumstances  which  occurred  from  which  it 
might  be  inferred.^  Alabama  still  clings  to  the  common-law 
^le,  it  being  there  held  that  a^ statute  making  parties  compe- 
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tent  witnesses  in  their  own  favor  does  not  enable  them  to  tes- 
tify to  their  own  nncommunicated  motives  or  intentions.*  The 
rule  of  the  Alabama  eases  is  that  motive  or  intention  is  an  in- 
ferential fact  to  be  drawn  by  the  jury  from  the  facts  and  cir- 
cumstances in  evidence.'  And  an  uncommunicated  belief,  mo- 
tive, or  intention  cannot  be  testified  to  by  a  party  to  a  civil  suit, 
when  examined  as  a  witness.*  But  an  exception  to  this  rule 
exists,  permitting  a  witness  who  has  testified  to  a  particular 
act  to  be  asked  on  cross-examination  what  motive  prompted  him 
to  the  act,  or  what  intention  actuated  him.* 

1  Zimmef maifi  ▼.  Marchland,  23  Ind.  474. 

The  right  of  one  to  testify  as  to  his  intent  is  the  subject  of  an  exhaustive 
note  in  23  L.R.A.(N.S.)    367,  supplemented  in  34  L.R.A.(N".S.)   323. 

2  Burke  v.  State,  71  Ala.  377. 

3  Alexander  v.  Alexander,  71  Ala.  295;  Wheless  v.  Rhodes,  70  Ala..  419; 

McCormick  v.  Joseph,  77  Ala.  236;  Baldwin  v.  Walker,  91  Ala.  428, 
8  So.  364. 

4  Herring  v.  Skaggs,  62  Ala.  180,  34  Am.  Rep.  4;  Alabama  Fertilizer  Go. 

V.  Reynolds,  79  Ala.  497;  Ball  v.  Farley,  81  Ala.  28$^,  1  So.  253;  East 
Tennessee,  V.  &  G.  R.  Co.  t.  Davis,  91  Ala.  615,  8  So.  249;  Riehardson 
Bros  V.  Stringfellow^  100  Ala.  416^  14  So.  283;  Vest  ▼.  Speakman^ 
153  Ala.  393,  44  So.  1017. 
6  Thomason  v.  Dill,  30  Ala.  444. 

I.  Rule  under  staiutes  permitting  parties  to  testify, — The 
rule  that  the  intent  of  a  person  must  be  inferred  from  his  acts 
and  words  had  its  foundation  in  i^ecesaity  created  by  the  rule 
which  excludes  parties  in  interest  from  the  witness  stand;  and 
it  is  modifiSed,  if  not  wholly  abrogated,  by  innovations  upon 
tlie  common  law,  under  which  parties  are  allowed  to  testify 
in  their  own  behalf.*  And  when  parties  to  a  suit  and  parties 
interested  in  the  transactions  are  permitted  by  statute  to  testify, 
they  may  testify  what  their  intentions  were,  where  intent  is  a' 
material  issue.*  The  test  of  the  admissibility  of  evidence  of  the 
motive  Or  intent  with  which  an  act  was  done  is  the  materiality 
of  the  motive  or  intent  in  giving  character  to  the  act.  And 
where  the  intention  of  a  party  is  not  an  issue  in  a  case,  his  un- 
disclosed wishes  are  incompetent  and  immaterial.' 

And  the  rule  allowing  a  party  to  testify  to  his  intent,  either*^ 
in  civil  or  criminal  cases,  whenever  his  intent  is  material,  is 


482  CIVIL  TRIAL   BBIBFrf 

subject  to  the  exception  that  the  Evidence  is  not  admissible  to 
vary  the  terms  of  a  written  instrument  by  which  he  is  bound.* 
Nor  can  a  witness  state  his  motive  or  intention  for  doing  an 
act^  when  that  motive  or  intent  involves  a  l^al  conclusion.* 

1  People  ▼.  FarreU,  31  Cal.  676. 

8  Wade  V.  Odle,  21  Tex^.  Civ.  App.  656,  54  S.  W.  786;  Gimbel  v.  Gom- 
precht,  —  Tex.  Civ.  App!  —  ,  36  S.  W.  781 ;  Peightal  v.  Cotton  States 
Bldg.  Co.  25  Tex.  Civ.  App.  391,  61  =S.  W.  428;  Barnhart  v.  Ful- 
kerth,  93  Cal.  497,  29  Pac.  50;  Qermania  F.  Ins:  Co.  v.  Stone,  21 
Fla.  555;  Hale  v.  Robertson,  100  Ga.  168,  27  S.  E.  937;  Royce  v.  Gazan. 

76  Ga.  79;  Lovington  Twp.  v.  Adkins,  232  111.  510,  83  N.  E.  1043; 
Dunbar  v.  Armstrong,  115  111.  App.  549;  Pardridge  v.  Cutler,  104 
111.  App.  89;  Odin  Coal  Co.  v.  Denman,  84  111.  App.  190,  affirmed  in 
185  111.  413,  76  Am..  St.  Rep.  45,  57  N.  E.  192;  Walker  v.  Johnson,  6 
Ind.  App.  600,  33  N.  E.  267,  34  N.  E.  100;  Wilson  v.  Clark,  1  Ind. 
App.  182,  27  N.  E.  310;  Heap  v.  Parrish,  104  Ind.  36,  3  N.  E.  549; 
Larson  v.  Thoma,  143  Iowa,  338,  121  N.  W.  1059;  Dorn  v.  Cooper,  139 
Iowa,  742,  117  N.  W.  1,  118  N.  W.  35,  16   Ann.   Gas.   744;   Chew 

•  v.  O'Hara,  110  Iowa,  81,  81  N.  W.  157;  Gushing  v.  Friendship, 
89  Me.  625,  36  Atl.  1001;  Wheelden  v.  Wilson,  44  Me.  18;  Jarrell  v. 
Young,  Smyth,  Field  Co.  105  Md.  280,  23  IaR.A.(N.S.)  367,  66  Atl. 
50,  12  Ann.  Cas.  1;  Faxon  v.  Jones,  176  Mass.  206,  57  N.  E. 
359;  Snow  v.  Paine,  114  Masis.  520;  Spalding  v.  Lowe,  56  Mich. 
366,  23  N.  W.  46;  Berkey  v.  Judd,  22  Minn.  287;  Grout  ▼.  Stewart, 
96  Minn.  230,  104  N.  W.  966;  Vansickle  v.  Brown,  68  Mo.  627;  Hack- 
ney V.  Raymond  Bros.  Clarke  Co.  68  Neb.  624,  94  N.  W.  8^2;  McCor- 
mick  Harvesting  Mach.  Co.  v.  Hiatt,  4  Keb.  (Unol.)  587,  95  N.  W. 
627;  Norris  v.  Morrill,  40  N.  H.  395;  Hale  v.  Taylor,  45  N.  H.  405; 
Lewis  V.  Rogers,  2  Jones  &  S.  64;  Lally  v.  Emery,  54  Hun,  517,  8 
N.  Y.  Supp.  135;  Learned  v.  Ryder,  61  Barb.  552;  Fiedler  v.  Darrin, 
60  N.  Y.  437;  Cortland  County  t.  Herkimer  County,  44  K  Y.  22; 
Thurston  v.  Cornell,  38  N.  Y.  281;  Nixon  v.  MoKinney,  105  N.  C.  23, 
11  S.  E,  154;  Tucker  v.  Hendricks,  26  Ohio  .C.  C.  426;  Ohio  Coal  Co.  v. 
Davenport,  37  Ohio  St.  194;  Mahon  v.  R^nkio,  64  Or.  328,  102  Pac 
608,  103  Pac.  53;  Juniata  Bldg.  &  L.  Asso.  v.  Hetzel,  103  Pa.  507; 
McDaniels  v.  Robinson,  26  Vt.  316,  62  Am.  Dec.  674;  Barker  v. 
•  Western  U.  Teleg.  Co.  134  Wis.  147,  14  L.R.A.(N.S.)  683,  126  Am. 
St.  Repw  1017,  114  N.  W.  439;  Conway  v.  CliBton,  1  Utah,  215. 

Bui  in  Lob  i^geles  y.  McCoUum,  166  Cal.  14a,  23  L.B.A.(N.&)  378,  103 
Pac.  914,  it  was  held  that  where,  th^.  acts  of  one  filing  an  addition  to 
a  municipality  manifest  an  intention  to  dedicate  to  public  use  streets 
shown  on  the  plat,  he  will  not  be  permitted  to  testify  that  he  did 
not  intend  to  make  the  dedication. 

<Lela1id  v.  Ccmverse,  181  Mass.  487,  63  N.  E.  939;  Hankihs  v.  Watkins, 

77  Hun,  360,  28  N.  Y.  Supp.  867;  Weis  v.  Morris  Bros.  102  Iowa,  327, 
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71  N.  W.  208;  Penobscot  R.  Co.  v.  White,  41  Me.  512,  6?  Am.  Dec. 
257. 

•  Nixon  V.  McKinney,  105  N.  C.  23,  11  S.  E.  154;  Russell  v.  Haltom,  76 

Ark.  506,  89  fi.  W,  471;  Green  v..  Akers,  55  Ga.  169;  Merriam  v.  Pine 
City  Lumber  Co.  23  Minn.  314;  Raymond  v.  Richmond,  88  N.  Y.  671; 
Thomas  v.  Loose,  114  Pa.  35,  6  Atl.  326;  Cornelius  v.  Atchison,  T.  &  S^ 
F.  R.  Co.  74  Kan.  599,  87  Pac.  751;  Ecker  t.  McAllister,  45  Md.  290; 
Zimmerman  v.  Brannon,  103  Iowa,  144,  72  N.  W.  439;  Haywood  v. 
Foster,  16  Ohio,  88;   Spencer  v.  Colt,  89  Pa.  314. 

But  see  Hard  v.  Ashley,  117  N.  Y.  606,  23  N.  E.  177;  Bertelsen  y.  Bertel- 
sen,  7  Cal.  App.  258,  94  Pac.  80;  Delano  v.  Goodwin,  48  N.  H.  203, 
97  Asi<.Dec..601;  Perry  v.  Porter,  121  Mass*  522;  National  Bank  v. 
Kennedy,  17  Wall.  19,  21  L.  ed.  554;  Merchants'  Nat.  Bank  v.  Great 
Falls  Opera  House  Co.  23  Mont.  33,  45  L.R.A.  285,  75  Am.  St.  Rep. 
499,  57  Pac.  445;  Pitt  v.  Elser,  7  Tex.  Civ.  App.  ,47,  32  S.  W.  146; 
Craighead  v.  Peterson,  72  N.  Y.  279,  28  Am.  Rep.  150. 

•  Hamburg  v.  Wood,  66  Tex.  168,  18  S.  W.  623;  Gimbel  v.  Gomprecht,  — 

Tex.  Civ.  App.  — ,  36  S.  W.  781;  Burlingame  t.  Rowland,  77'  Cal. 
315, 1  L.R.A.  8^9,  19  Pac  526. 

For  a  full  review  of  all  the  authorities  on  this  subject,  see  note  in  23 
L.R.A.(N.S.)  367.    Supplemented  in  34  L.R. A. (N.S.)  323. 

Where  it  is  necessary  to  prove  concurrence  of  intent^-r-as  in 
an  illegal  agreement, — the  intent  of  each  person  may  be  proved 
by  independent  evidence ;  and  evidence  which  shows  the  in- 
tent of  one  person  is  not  incompetent,  merely  because  it  is  no 
evidence  of  the  intent  of  the  other,  provided  appropriate  evi- 
dence of  the  intent  of  the  other  be  given  in  due  course.^ 

1  Abbott,  Trial  Ev.  739,  note  5;  Yerkes  v.  Salomon,  11  Hun,  47JU      ,    .   ' 

43.  Intent  of  a  transaction. 

The  purpose  or  policy  of  an  act  may  be  stated  by  a  witness 
who  was  present  and  cognizant  of  the  whole  transaction, — as 
whether  the  delivery  of  money  by  one  man  to  another  was  by 
way  of  payment  or  otherwise.^ 

1  National  Bank  v.  Kennedy,  17  Wall.  19,  29,  21  L.  ed.  654,  657. 

44.  Interrogating  to  discover  other  witnesses. 

Counsel  has  not  an  absolute  right  to  interrogate  his  own 
witness  merely  for  the  sake  of  ascertaining  the  name,  of  the 
person  whom  he  may  wish  to  call  as  a  witness,  when  the  name 
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is  not  relevant  to  the  issue,  but  is  merely  sought  by  way  of  dis- 
covery to  enable  him  to  make  inquiry  out  of  court  or  to  sub- 
poena a  person  as  a  witness.  But  in  strict  cross-examination, 
where  great  latitude  is  allowed  without  being  limited  to  mat- 
ters relevant  to  the  issue,  questions  which  may  have  this  object 
are  not  improper  if  not  improper  on  other  grounds.^ 

1 14  Abb.  N.  C.  470,  note. 

45.  Judges  and  justices  of  the  peace  as  witnesses. 

As  to  their  competency  as  witnesses  to  testify,  in  a  cause  on 
trial  before  them,  see — \ 

1  Note  to  Rodgers  ▼.  State^  31  L.K.A.  465.    Supplemented  in  L.R.A.1916F, 
766. 

46.  Judicial  notice. 

No  proof  is  necessary  in  support  of  a  motion  where  the  facts 
are  within  the  knowledge  of  the  judge  in  proceedings  before 
him.^ 

l^eerist  r.  Petty,  109  lU.  188.    As  to  right  of  the  jury  te  consider  facts 

of  common  knowledge  see  chap.  xxiv.  2,  c. 
As  to  judicial  notice  of  laws  of  other  jurisdictions  see  infra,  §  48. 

Judicial  notice  is  measured  by  general  knowledge  of  the  same 
facts.* 

IHackworth  v.  Missouri  Southern  R.  Co.  —  Mo.  — ,  15  A.L.R.  170,  227 
S.  W.  1032. 

Courts  will  take  judicial  notice  of  facts  stated. in  the  al- 
manac *  and  of  the  days  of  th/j  week  as  shown  by  the  almanac.* 

1  Reed  v.  Wilson,  41  N.  J.  L.  29. 

8  Alman  v.  Owen,  31  Ala.  167. 

See,  further,  as  to  what  may  be  judicially  noticed  in  respect  of  time,  note 
to  Olive  V.  State,  4  L.R.A.  35. 

And  of  the  coincidence  of  the  days  of  the  week  with  the  days 
of  the  month.* 

lOanafax  t.  Bank  of  Cemmerce,  76  Okla.  289,  184  Paa  lOH  B  AX.R. 
69* 
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Judicial  notice  may  also  be  taken  of  the  meaning  of  words 
and  phrases  and  of  the  idioms  of  the  vernacular  language/ 

iChafin  V.  Main  Island  Creek  Coal. Co.  85  W.  Va.  459,  102  S.  E,  21^1,  11 
A.L.R.  657. 

Also  that  "]Sr.  to  S.  end  of  W.  Avenue"  in  stating  directions 
means  north  to  south  end  of  W.  Avenue.^ 

1  Bradley  v.  New  York  C.  R.  Co.  296  lU.  383,  129  N.  B.  744 

Courts  will  take  judicial  notice  of  acts  of  Congress.* 

1  Atkinson  v.  Philadelphia,  B.  &.W.  R.  Co..  137  Md.  632,  113  Atl..;HO. 

Also  of  a  population  of  a  county  according  to  the  latest  Fed- 
eral census.^ 

1  Worcester  Nat.  Bank  v.  Cheney,  94  III.  436. 

Also  of  city  ordinances.^ 

1  People  ex  rel.  Blue  Danube  Ca  v.  Busse,  248  111.  11,  93  N.  E.  327. 

And  of  the  existence  and  expiration  of  Federal  control  of 
public  utilities.^ 

iHines  v.  V^imbish,  204  Ala.  350,  85  So.  765  and  other  cases  in  annota- 
tions in  14  A.L.R.  236. 

But  not  of  the  conditions  upon  which  such  utilities  were 
taken  over  by  the  government.* 

1  Spring  v.  American  Teleg.  &  Teleph.  Co.  86  W.  Va.  192,  103  S.  E.,206, 
10  A.L.R.  d50. 

The  court  may  take  judicial  notice  of  the  ordinary  course 
and  usages  of  business  of  corporations,*  also  of  the  ordinary  way 
of  doing  business  in  exchanges  or  boavds  of  trade  throughout 
the  countrv.* 

1  Isaacson  v.  New  York  C.  &  H.  R.  R.  Co.  94  N.  Y.  278,  46  Am.  ftep.  142 
reversing  25  Hun,  350   (carrier's  usage  as  to  checking  through  bag- 
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gagp)  Slater  v.  Jewett,  86  N.  Y.  61,  39  Am.  Rep.  627  (supervising 
.trains  by  telegraph) ;  Eaton,  C.  &  B.  Co.  v.  Avery,  83  N.  Y.  31,  38  Am. 
Rep.  389,  affirming  18  Hun,  .44;  Merchants*  Nat.  Bank  v.  Hall,  83  N. 
Y.  338,  38  Am.  Rep.  434,  affirming  18  Hun,  176;  Beal  v.  Somerville, 
'  '  17  L.R.A.  291,  1  C.  C.  A.  598,  5  U.  S.  Appi  14,  60  Fed.  647;  Munn  v. 
Burch,  26  111.  36;  McDonald  v.  Chemical  Nat.  Bank,  174  U.  S.  610, 
43  L.  ed.  1106,  19  Sup.  Ct.  Rep.  787;  White  v.  Gushing,  88  Me.  339, 
S2  L.R.A.  690,  51  Am.  St.  Rep.  402,  34  Atl.  164  (practice  of  banks). 
But  see  Planters'  Bank  v.  Farmers'  &  N.  Bank,  8  Gill  &  J.  449;  and 
Ward  V.  Everett,  1  Dana,  429;  Macullar  v.  McKinley,  17  Jones  &  S. 
6  (business  and  functions  of  mercantile  agencies).  See  also  note  to 
Olive  V.  State,  4  L.R.A.  36. 

«Nicol  V.  Amesj  173  U.  S.  609,  43  L.  ed.  786, 19  Sup.  Ct.  Rep.  522. 

Judicial  notice  will  also  be  taken  of  an  increase  in  the  cost 
of  living  or  decrease  in  the  purchasing  power  of  the  dollar.^ 

1  Hurst  V.  Chicago,  B  &  Q.  R.  Co.  280  Mo.  666,  219  S.  W.  566,  with  note 
in  10  AJi.R.  174,  and  Noyes  v.  Des  Moines  Club,  186  Iowa,  378,  170 
N.  W.  461,  with  note  in  a  A-L-R.  606. 

It  is  a  matter  of  common  knowledge  that  Socialists  in  this 
country  have  lately  become  sharply  divided  into  two  classes  or 
cults:  one  advocating  and  seeking  the  proposed  change  in  our 
social  and  governmental  system  by  constitutional  methods,  and 
one  advocating  or  seeking  to  accomplish  it  by  force.^ 

1  Re  Lithuanian  Workers'  Literature  Soc.  196  App.  Div.  262,  187  N.  Y. 
•' 'Stipp.  611 

It  is  <?ommon,  knowledge  that  an  auto  traveling  along  a  high- 
wsiy  strikes  an  unevenness  of  surface  in  the  roadbed  sufficient 
to  do  damage  to  the  car.^ 

i  Bell  V.  American  Ins.  Co.  173  Wis.  533,  14  A.L.R.  179,  181  N.  W.  733. 

It  is  conmion  knowledge  that  most  young  men  smoke  cigarettes 
when  at  work.* 

iPalmer  v.  Eeene  Forestry  Asso.  —  Ni  H.  — ,  18  A.Ij.R.  096,  llSt  Atl.  798. 

For  a  fuller  treatment  of  judicial  notice,  see  Abbott's  Brief  on  Mode  of 
Proving  the  Facts. 
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47.  Jurisdietiolial  facts. 

a.  Inferior  cowrt  or  statutory  proceeding, — Recitals  of  the 
necessary  jurisdictional  facts  in  a  judgment  of  a  court  of  in- 
ferior jurisdiction  or  in  a  special  statutory  proceeding  are  suf- 
ficient prima  facie  evidence  of  jurisdiction,^ 

If  jurisdictional  facts  do  not  appear  in  such  a  record,  ex- 
trinsic evidence  is  competent  to  supply  the  defect/  but  the  pre- 
sumption that  public  officers  have  discharged  their  duty  *  does 
not  supply  the  defect.* 

1  Agricultural  Ins.  Co.  v.  Barnard,  14  Abb.  N.  C.  502,  96  N.  Y.  62«,  re* 
versing  26  Hun,  302;  Wright  v.  Nostrand,  94  N.  Y.  31,  reversing  15 
Jones  &  S.  441. 

8  Van  Deuten  v.  Sweet,  61  N.  Y.  37«.    . 

s  See,  in  support  of  tl^is  presumption,  Mandeville  v.  Reynolds,  68  N.  Y. 
528,  affirming  5  Hun,  338;  Miller  v.  Brown,  66  N.  Y.  383. 

4Galpin  r.  Page,  18  Wall.  360,  21  L.  ed.  969;  Settlemier  v.  Sullivan,  97 
U.S.  447,  24  L.  fld.  1111. 

6.  Coiurt  of  general  jurisdiction, — In  support  of  the  judg- 
ment of  a  superior  court  of  general  jurisdiction,  proceeding  ac- 
cording to  the  due  course  of  common  lav7,  the  jurisdictional 
facts  are  presumed,  in  respect  to  parties  within  the  territorial 
limits  of  the  jurisdiction,  if  the  record  is  silent.  But  if  the  rec- 
ord states  an  insufficient  fact  it  is  not  aided  by  presumption.^ 

1  Dayton  v.  Johnson,  69  N.'Y,  419. 

And  this  presumption  applies  as  against  infants  as  well  as  others.  Bos« 
worth  V.  Vandewalker,  63  N".  Y.  597.  ^t 

m 

There  is  a  presumption  in  favor  of  official  acts  as  the  clerk's 
file  mark  on  a  petition  for  writ  of  error.* 

1  Zarate  v.  Cantu,  —  Tex.  Civ.  App.  — ,  225  S.  W.  285. 

48.  law  of  other  jurisdictions. 

The  rule  that  foreign  law  must  be  averred  and  proved  as 
matter  of.  fact  applies  to  the  laws  of  sister  states,  when  involved 
in  a  cause  in  a  state  court ;  *  and,  in  the  absence  of  averment  or 
proof,  the  presumption  is  that,  in  a  state  or  nation  where  the 
common  law  prevails,  the  common-law  rules  are  the  same  as 
those  of  the  forum,*  but  not  that  the  statutes  are,' 

Abbott,  Civ.  Jur.  T.— 32. 
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1  See  People  ex  rel.  Lawrence  v.  Brady,  56  N.  Y.  188 ;  also!  note  to  State 
VI  Behrman,  25  L;R, A.  449. 

8'Savage  v.  0*^^il^  44  N.  Y.  298;  People  ex  reL  Lawrence  v.  Brady,  56  N. 
Y.  182;  First  ?^at.  Bank  v.  Fourth  Nat.  Bank,  77  N.  Y.  320,  33  Am. 
Eep.  618,  reversing  16  Hun,  332.  And  see  Waldron  V.  Ritchings,  9 
Abb.  Pr.  N.  S.  359,  3  Daly,  288.  See  also  19  Cent:  L.  J.  242.  An 
extensive  note  on  how  a  case  is  determined  when  an  applicable  foreign 
law  is  not  proved  appeiars  in  67  L.R.A.  $3,  supplemented  as  it  relates 
to  the  law  of  a  foreign  country  in  34  L.R.A.  (N.S.)  261  and  38  L.R.A. 
(N.S.)  40.  These  notes  include  the  question  of  presumption  as  to 
the  law  of  the  other  state  or  country. 

» 'Grates  V.  Gameron,  9  Daly,  152;  Leoward  v.  Columbia  Steam  Nav.  Co. 
84  N;  Y.  48,  38  Am.  Rep.  491. 

The  common  law  is  not  presumed'  to  exist  in  another  state, 
except  in  the  absence  of  statutory  provisions  on  the  subject.^ 

1  Moore  v.  Hegemah,  92  N.  Y.  521^  44  Am.  R«p.  408,.  affirming  27  Him,  68; 
Hynes  v.  McDermott,  82  N.  Y.  41,  37  Am.  Rep.  538. 

As  to  mode  of  proof  of  foreign  law,  see  Abbott,  Trial  Ev.  22,  23 ;  Emus  v. 
•  Smith,  U  L.:ed.  :475,  aAd  Aote/14  How,  40(f,    ;. 
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'  The  United  States  courts  are  bound  to  take  judicial  notice 
of  the  jurisprudence  and  public  laws  p^f  the  several  states/  and 
6f  those  formerly  prevailing  in  acquired  states  or  territories.' 

lOwings  V.  Hull,  9  Pet.  607,   9  L.  ed.  246    (notarial  acts) ;   Covington 
Drawbridge  Co.  v.  Shepherd,  20  Ho^.  227,  15  L.  ed.  896   (public  fltat- 
s.  ,  utes).,  See  also  note  to  Olive  v.  State,  4  L.R.A.  33. 

2U|tted  States  v.  Perot,  98  U.  S.  428,  25  h.  ed.  251.' 

See  note  above  referred  to. 

They  may  take  judicial  notice  ev^n  of  a  private  act,  if  the 
state  court  can.^ 

1  Junction  R.  Co.  v.  Bank  of  Ashland,  12  Wall.  226,  20  L  ed.  385.    See 
note  to  Olive  v.  State,  4  L.R.A.  33. 

49.  letters. 

,    A  party  njay  put  in  evidence  a -letter  containing  ajdmissions 

.material  to  the  case  without  putting  in  the  whole  correspond- 

enoe.V 
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IBarrymore  v.  Taylor,  1  Esp.  326;  Stone  v.  Sanborn,  104.3ila88L  S19;  6.A]|^r 
Bep»  238*     Contria,  SiiDDK^na.  V.  Haas,"  56  M^.  .153. 

For  necessity  of  proof  of  genuineness  of  reply  letter  see  17  Ii.R.A.(J^.S.). 
229. 


I . 


When  a  doCTiinent  is  properly  in  evidence,  the  envelope  in 
which  it  was  delivered,  and  any  other  paper  which  accompa- 
nied and  was  delivered  in  the  envelope  is  competent  as  part  of 
the  res  gestae,  not  as  proof  of  statements  in  it,  but  to  show^  uiji- 
der  what  cover  its  contents  reached  the  party.* 

I  United  States  ▼.  Noelke,  1  Fed.  426;  Darlitig  v.  Miller,  64  Barb.  149. 

Letters  of  sin  agent  through  Whom  business  waS'  transacted" 
may  be  received  as  part  of  the  r«5  gestae} 

J  Beaver  v.  Taylor,  1  Wall.  637,  17  L.  ed.  601;  Roaenstock  v.  Tormey,  32 
Md.  160,  3  Am.  Rep.  125.  '  ' 

The  authenticity  or  genuineness  of  a  letter  may  be  estab- 
lished by  indirect  or  circumstantial  evidence  without  resort  to 
proof  of  handwriting  or  typewriting.^  A  letter  purpopt^ng  to 
be  from  the  addressee  of  a  prior  letter  and  to  be  in.  reply  thereto 
which  is  received  through  the  mail  in  due  course  is  prima  facie 
authentic' 

iNote  9  A^.L.R.  984.  ^  ... 

SNote9  A.L.R.  989. 

'    1  ,  . 

If  a  letter,  properly  stamped  and'  addressed,  is  deposited  in 
the  ppstoiEce,  the  presumption  is  that  it  was  received  by  the 
person  to  whom  it  was  directed,  if  living  at  the  place  and  usual- 
ly receiving  letters  there.^ 

1  Clark  V.  People,  224  lU.  554,  79  N.  E.  941. 

letters  written  to  a  party  and  not  replied  to,  which  ar^  mere 
self-serving  declarations,  are  incompetent  in  behalf  of  writer.* 

l'Ho|w«rd  T.  Anderson^  162  111.  App;  256. 
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8Q.  Letter  book. 

A  press  copy  of  a  letter  is  not  primary  evidence  against  the 
writer.* 

1  Marsh  v.  Hand,  35  Md.  123 ;  King  v.  Worthington,  73  111.  161 ;  Watkins 
y.  Paine,  57  Ga.  50.  Whether  copies  of  documentjs  made  by  mechanical 
means  can  be  treated  as  originala  is  discussed  in  a  note  in  12  L.R»^. 
(N.S.)  343. 

51.  Loss  of  earnings  or  income. 

Annual  earnings  from  professional  or  other  personal  serv- 
ices may  be  proved  as  a  basis  for  damages  in  an  action  for  per- 
sonal injury;  *  but  not  annual  income  which  includes  that  aris- 
ing from  capital  invested  in  business  and  the  co-operation  of  a 
partner.* 

1  Ehrgott  V.  New  York,  96  N.  Y.  264,  48  Am.  Rep.  622,  reversing  66  How. 
Pr.  161;  Wade  v.  Leroy,  20  How.  34,  43,  15  L.  ed.  813,  815  j  Nebraska 
City  V.  Campbell,  2  Black,  690,  17  L.  ed.  271.  And  see  Bierbach  v. 
Goodyear  Rubber  Co.  54  Wis.  208,  41  Am.  Rep.  19,  11  N.  W.  614. 

SMasterton  v.  Mt.  Vernon,  68  N.  Y.  391. 

52.  Mailing. 

Evidence  that  a  postpaid  notice  of  protest  was  duly  mailed, 
by  deposit  either  in  the  postoffice,  a  government  letter  box,* 
or  the  hand  of  the  official  letter  carrier  on  his  round,*  and  ad- 
dressed to  another  town,  is  conclusive  evidence  of  its  receipt 

1  Wynen  v.  Sdhappert,  6  Daly,  558. 

«  Pearce  v.  Langfit,  101  Pa.  507,  47  Am.  Rep.  737. 

So,  also,  evidence  that  it  was  put  in  due  course  for  mailing  is 
competent.* 

1  Abbott,  Trial  Bv.  434. 

And  generally  it  is  held  that  evidence  that  a  letter  properly 
addressed  and  stamped  was  duly  mailed ;  or  that  it  was  deposited 
where  in  due  course  of  business  it  should  have  been  mailed  or 
received,  with  evidence  of  sudi  course  of  busiiiesa,  raises  a.pre- 
sumption  of  receipt  by  the  addressee.^ 
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iNot«  4d«L.R.A.(NiS.)  459;  Rosenthal  v.  Walker,  111  U.  S.  185,  193,  2a 
L.  ed.  395,  398,  4  Sup.  Gt  Hep.  382  (holding  this  presumption  suffi- 
cient to  let  in  letter -press  copies) ;  Austin  t.  Holland,  69  N.  Y.  571, 
25  Am.  Rep.  240,  vith  note;  Howard  v.  Daly,  61  JT.  Y.  362,  19  Am. 
Rep.  285  (deposit  in  private  letter  hox) ;  United  States  v.  Babcock, 
3  DHL  666>  571,  Fed.  Cas.  Nos.  14,484,  14,486;  Sullivan  v.  Kuykendall, 
82  Kj.  483;  Abbott  Trial  Ey.  291.    See  also  title  Letters. 

The  presumption  so  arising  is  not  a  conclusive  presumption 
of  law  but  a  rebuttable  inference  of  fact.* 

lNot6  49  L.RA.(N.S.)  459. 

53.  Hemorandiun. 

Papers,  not .  evidence  per  sCj  but  proved  to  liave  been  true 
statements  of  fact  at  the  time  they  were  made,  are  admissible 
in  connection  with  the  testimony  of  the  witness  who  made 
them.^ 

1  Insurance  Cos.  ▼.  Weide  (Republic  F.  Ins.  Co.  v.  Weide)  14  Wall.  375, 
20  It.  ed.  894,  and  cases  cited. 

A  witness  may  refresh  his  recollection  from  a  memorandum 

which  he  has  testified  was  made  by  himself  from  his  own  mem- 

1     ■  '  ' 

ory.* 

1  Calahan  ▼.  Conran,  172  HI.  App.  261. 

A  memorandum  shown  to  be  correct,  taken  from  lost  papers, 
is  evid^ioe  of  their  contents.^ 

1  JStna  Ins.  Co.  v.  Weide,  9  Wall.  677,  19  L.  ed.  810. 

54.  Memory  of  one  witness  aided  by  another.  . 

Amount  allowed  to  be  proved  by  testimony  of  a  witness  that 
he  once  knew  it  and  told  it  correctly  to  plaintiff,  and  testfanony 
of  plaintiff,  to  what  amount  the  witness  told  him.^ 

1  SheaT  V.  Van  Dyke,  10  Hun,  528. 

55.  Mental  capacity* 

Whether  a  witness  may  give  an  opinion  on  the  exact  issiie  to 
be  tried  in  respect  of  mental  capacity  or  sanity  is  contested.^ 
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1  Affirmative— Re  Pinney,  21  Minn.  ?80,  6  N:  W.  791,  7  N.  W.  144  (teflU- 
tor's  capacity  to  maike  a  disposition  of  hia  propetty) ;  Beller  v.  Jones, 
22  Ark.  92    (capacity  of  a  party  to  make  a  contract  oi?  deed). 

Negative— Brown  v.  Mitchell,  88  Tex.   360,  36  L.R.A.  64,  31  S.  W.  621 
( capacity  to  make  a  will ) . 

See,  further,  for  an  exhaustive  and  classified  collection"  of  cases  on  this 
question,  note  to  36  L.R. A.   64. 

And  for  a  comprehensive  treatment  of  the  admissibility  or  opinion  evi- 
'  dence,  both  expert  and  lion^xpert,  As  to  saAity  or  iasaliity^  see  notes 
to  Ryder  v.  State,  38  L.R.A.  721;  Burt  v.  State,  39  L.R.A.  305;  AAd 
Re  Statson,  39  L.R.A.  716. 

56.  Minutes. 

The  minutes  of  a  judge  or  referee  on  a  former  trial  cannot 
be  redd  as  evidence  of  what  was  there  testified,  if  he  be  living 
but  testifies  that  he  cannot  say  they  contain  the  testimony  ac- 
curately, but  may  have  omitted  some  things.* 

1  Huff  v.  Bennett,  6  N.  Y.  337,  affirming  4  Sandf.  120. 

57.  Motive. 

When  the  motive  of  a  party  or  witness  in  performing  a  par- 
ticular act  or  in  making  ia  particular  declaration  becomes  ma- 
terial in  a  caused  he  may  himself  testify  in  regard  to  it.^ 

1  Tracy  v.  McManus,  68  N.  Y.  257 ;  Kerrains  v.  People,  60  N.  Y.  221,  19 
Am.  Rep.  168.    And  see  Intent,  supra,  §  42. 

5^'.  Wotary's  seal. 

The  court  will  take  judicial  notice  of  thife  seals  of  notaries 
public.^  ..   ^ 

1  Pierce  v.  Indseth,  106  U.  S.  546,  27  L.  ed.  264,  1  Sup.  Ct.  Rep.  418; 
Dyer  V.  Flint,  21  111.  80,  74  Am.  Di^.  7«. 

59.  (ybjections* 

General  obje<itions  ate  not  sufficient  if  tiie  grounds  are  such 
as  might  be  obviated  if  specifically  pointed  out.^  A  general 
objection  raises  questions  of  materiality  and  relevancy  only* 

1  Chicago  &  E.  I.  R.  Co.  v.  Wallace,  202  111.  129,  6d'N.  E.- 1096.- 
«  Allen  B.  Wrisley  Co.  ▼.  Burke,  203  111;  260,  «7:N.  E.j818,. 
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Objections  cannot  be  made  foT  the  first*  time  On  appeal.^ 

1  Fuller  V.  Kelso,  163  111.  App.  576.  .  •  .  .     '        i    . ' 

59a.  Oflfer  of  evidence. 

An  offer  of  evidence  must  b^  m  specific  asto.put  court.in  the 
wrong  in  refusing  to  adriiit  it.*  •  . 

1  Goodricli  v.  Chicago,  218  lU.  19,  75  N.  E.  805.    . 

t  ' 

* »  ,1 

60.  Official  act. 

The  presumption  is  that,  no  Qff}cial  pQison,  acting  un^er  oath 
of  office,  will  do  aught  against  his  official  duty,  or  will  owt  to 
do  aught  which  his  official  duty  requires;  to  ,be  don,e.*         .,    , , « 

iMandeville  v.  Keypolds,  68  N.  Y.  528,  fiffirming  .6  Hun,  338^     See,  also 
note  to  Douglass  v.  Bishop,  10  L.R.A.  857. 


'.'    .'M 


tt 


This  presumption  doea  not  supply  proof  of  a,  substan|iive 

ItlCt.  .  ,  ,..,■■ 

lUnited  States  v.,  Ross,  92  U.  S.  281,  23  L.  ed,  707. 


ri". 


61.  Oral  to  vary.  ,    .   ;  .  i 

Foi:  the  numerous  exceptions  to  the  rule  ^^ccluding  oral  evi- 
dence offered  to  vary  or  explain  a  writing,  sec     * 

1  Abbott,  Tr.  Ev.  295;  3  Abb.  :^r.  .0.372,  .note  (statutes)  :  Juilliard  y.  Chal- 
fee,  92. N.  Y.  529  (negotiable  paper)  ;  Baldwin  v.  BanK  of  Newbury, 
1  Wall.  234,  17  L.  ed.  534;  Davis  v.  Brown,  94  U.  S.  423,  24  L.  ed. 
204 ;  Whitfe  v.  Miner's  Nat.  Bank,  102  U.  S.  658,  2^  L;  ed.  250j  /Van 
Brunt  V.  Day,  8  Abb.  N.  C.  336,  81  N.  Y;  251,  reversing  17  Hun,.l$6 
(collateral  stipulation)  ;  Stone  v.  Harmon,  31  Minn.  512,  19  N.  W.  88 
(contract)  t  West. v.  Smithy  101  U.'S.'2B3,  25  L:  ed*  809  (correapoHdi- 
ence) ;  Rhoded  v.  Cleveland  Rolling-Mill  Co.  17  Fed.  '426  (meaning  of 
ffitpresslons )  ^  Hitz  v.  National  MetropoliiaH  Bank,- 111  U.  .1^.  7^2,  28 
L.  edi  577^  ,4  Sup.  0t.  Rep; '613  :(tru&  ainount  at  tonsiideratidn  in 
deed);  Union  R.  Co.  v.  Durant,  05  p.  S..576,  24. L.  «d.  391  (object 
of  deed  "in  trust")  ;  Claflin  v.  Fletcher,  7  Fed.  851  (real  property  in 
interest  in  judgment) ;  Nash  v.  Towne,  5  Wall.  ^89,  J8  L.  edj.  6^5! 
(surrounding  circumstances)  ;  Mobile  &  M.  R.  Co,  v.  Jurey,  111  Xji  S. 
584,  591,  28  L.  ed.  527,  530,  4  Snp.  Ct.'Rep.  566  (allowing  evidence 
that  writing  did  not  e^^press  the  parol  agreement,  and  was  not  author^ 
itatively  delivered),  ,  ,  '  ;.•      .  > 
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See  also  notes  in  6  L.R.A.  33,  164  (consideration  of  contract) ;  20  L.K.A. 
101,  25  L.R.A.(N.S.)   1194  (consideration  of  deed)  ;  6  L.R.A.  321,  and 
17  L.R.A.  270;  9  L.R.A.(N.S.)   967;  13  L.R.A.(N.S.)   1203;  13  L.R.A 
(N.S.)    780;  28  L.R.A.(N.S.)   417    (evidence  of  intention);   13  L.R.A. 
52;  17  L.R.A.(N.S,)   838;  28  L.R.A.(N.S.)   530   (as  affecting  indorse- 
ment) ;  4  L.R.A.  427,  6  L.R.A.  46,  and  17  L.R.A.  273   (fraudulent  in- 
tent) ;  1  L.R.A.  594,  816;  3  L.R.A.  836,  and  13  L.R.A.  649;  18  L.R.A. 
(N.S.)    288;    18  L.R.A.(N.S.)    434;    19  L.R.A.(N.S.)    136;   28  L.R.A. 
(N.S.)    1045    (as   between   parties   to   promissory   note) ;    20   L.R.A 
705    (to  show  who  liable  as  maker  of  note) ;   19  L.R.A.  302   (ware- 
house  receipts) ;    6   L.R.A.   323    (to   identify   beneficiary)  ;    6   L.R.A. 
43    (to  identify  person);   1  L.R.A.  838,  3  L.R.A.  805,  and  6  L.RA 
41,  322   (to  explain  ambiguity);  25  L.R.A.  265   (real  party  in  inter- 
est in  a  contract).     And  see  I^R^A.  Index  to  Notes,  Evidence,  subd. 
vn. 

The  admissibility  of  parol  evidence  to  vary  or  explain  the  contract  im- 
plied {rom  the  regular  indorsement  of  a  bill  or  note  is  discussed  in  an 
extensive  note  4  A.L.R.  764.     Supplemented  11  A.L.R.  637. 

62.  Order  of  proof. 

The  order  in  which  evidence  shall  be  received  is  a  matter 
resting  wholly  in  the  discretion  of  the  trial  court.  ^ 

1  Mayer  v.  Brenainger,  180  lU.  110,  72  Am.  St.  Rep.  196,  54  N.  E.  159. 


63.  Pedigree. 

As  to  when  and  under  what  conditions  entries  in  a  family 
Bible  are  admissible  as  evidence  in  matters  of  pedigree,  see — ^ 

1  Note  to  Supreme  Council  of  the  G.  S.  F.  v.  Conklin,  41  L.R.A.  449. 

And  for  declarations  or  acts  of  others  as  evidence  of  mar- 
riage or  pedigree,  see — ^ 

I  Notes  to  White  v.  White,  7  L.R.A.  799,  and  Eiflenlord  v.  Clum,.  12  I1.R.A. 
838;  also  Champion  v.  McCarthy,  228  111.  87,  11  L.R.A.(N.8.)  1052, 
81  N.  E.  808,  16  Ann.  Cas.  517;  Orthwein  v.  Thomas,  127-  111. 
654,  4  L.R.A.  434,  11  Am.  St.  Rep.  150,  21  N.  £.  430;  Pioken's  Estate, 
163  Pa.   14,  25  L.R.A.  477,  29  Atl.  876. 

64.  Phonographs. 

On  the  authority  of  cases  holding  communications. through 
the  medium  of  the  telephone  admissible,  it  has  been  held  that 
evidence  by  phonograph  is  also  admissible.* 
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iBoyne  City,  O.  &  A.  R.  Co.  ▼.  Anderson,  146  Mich.  328,  S  L.R.A.(N.S.), 
308,  117  Am.  St.  Rep.  642,  109  N.  W.  429,  10  Ann.  Cas.  283. 

65.  Photograplis. 

Photographs  stand  on  the  same  footing  as  maps  and  dia- 
grams, to  \^hich  refer.^ 

1  And  see  notes  referred  to  under  X-ray  photographs  infra. 

65a.  Fossibility  of  issue. 

The  law  recognizes  the  possibility  of  birth  of  issue  in  all 
adult  women  that  terminates  only  at  death.^ 

1  HiU  T.  Sangamon  L.  &  X.  Co.  295  111.  619,  129  N.  E.  554. 

A  note  upon  the  doctrine  as  to  possibility  of  issue  extinct  as  affecting 
property  rights  appears  in  4S  L.RA.(N.S.)  865. 

66.  Season  for  positiveneas. 

A  witness  may  be  asked  why  he  is  confident  he  is  correct; 
for  a  reason  for  the  positiveness  of  relevant  knowledge  is  rele- 
vant* 

iBlackwell  v.  Hamilton,  47  Ala.  472;  Angell  v.  Rosenbury,  12  Mich,  241, 
256;  Cole  v.  Lake  Shore  &  M.  S.  R.  Co.  105  Mich.  549,  63  N.  W.  647; 
Dikeman  v.  Arnold,  83  Mich.  218,  47  N.  W.  113;  Thomas  v.  State,  27 
Ga.  287. 

But  he  cannot,  imder  pretense  of  giving  reasons  for  his  recollection,  state 
facts  material  to  the  issue,  but  inadmissible  by  the  rules  of  evidence. 
McBride  v.  Cicotte,  4  Mich.  478. 

Nor  can  a  party  bolster  up  testimony  of  his  own  witness  by  asking  for 
the  reasons  which  induced  the  conclusions  to  which  he  had  just  tes- 
tified. Sprenger  v.  Tacoma  Traction  Co.  15  Wash.  660,  43  L.R.A« 
706,  47  Pac.  17. 

67.  Beceipt. 

Any  terms  in  a  receipt  which  import  a  binding  contract  or 
stipulation  between  the  parties  are  within  the  rule  excluding 
parol  evidence  to  vary  a  contract/  but  that  which  is  a  mere  re- 
ceipt is  not.* 

iThe  Lady  Franklin,  8  Wall.  325,  19  L.  ed.  455  and  note  (words  agree- 
ing to  account  on  demand  for  the  thing  receipted  held  not  a  contract 
within  the  rule;  so  held  as  between  third  persons) ;  Eaton  y.  Alger, 
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\.'2  Abb.  A^.  D^c.  5.     Compare  Knoblauch  v.  Krohsehnabel,  IB  Mbn. 
300,  Gil.  272.  .       . 

»  The  Lady  Franklin,  8  Wall.  325,  19  L.  ed.  465  and  note.  So  held  of  a 
bill  of  lading.     Ibid. 

•  .       •  •  '    ■ .  • 

A  mere  receipt,  if  not  sufficiently  explained  or  contradicted, 
is  conclusive.* 

1  Riley  v.  New  York,  96  N.  Y.  331. 
Oral  evidence  to  vary,  see  supra,  §  61. 

68.  Eeference  to  a  thiird  person. 

When  a  person  refers  to  another  for  an  answer  on  a  particu- 
lar subject,  the  answer  is,  in  general,  evidence  against  him.* 

1  Duval  V.  CovenhoveUy  4  Wend.  564. 

This  rule  does  not  let  in  statements  on  a  different  subject, 
such  as  information  given  to  one  who  was  sent  for  money*  or 
for  instructions,*  not  for  information. 

1  Allen  V.  Killinger    (Murphy  v.  Killinger)    8  Wall.  480,  19  L.  ed.  470. 
«  Duval  V.'  Cdvenhoven,  4  WeAd.  564. 

It  does  not  let  in  the  results  of  inquiries  made  by  the  third 
person  in  consequence  of  the  reference,  such  as  what  was  en- 
tered. ii\  the  books  in  his  charge.* 

1  Lambert  v.  People,  6  Abb.  N.  C.  181,  76  N.  Y.  220,  32  Am.  Rep.  293. 

69.  Relcyancy. 

Whatever  testimony  will  assist  in  showing  which  party  speaks 

the  truth  as  to  any  of  the  issues  is  relevant.* 

■ 
iPljvtner,  v.  Platner,  78  N.  Y.  90. 

70.  gemote  evidefljce. , 

Evidence  may  be  rejected  as  too  remote. 

iXeni^  ]?ank  v.  Stewart,  114  U.  S..224,  231,  2?  L.  ed.  101,  103,  5  Sup.  Ct. 
Rep.  845,  aud  ca^es  cited;  Nicholson  v.  Waful,  70  N.  Y.  604,  reversing 
6  Hun,  656.         .  , 
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71.  Res  gestae. 

The  rule  of  the  res  gestcB  admits  declarations  made  tinder  thfe 
impulse  of  the  occasion,  though  somewhat  separated  iii  time 
and  place,  if  so  woven  into  it  by  the  circumstances  as  to  receivie 
credit  from  it.^ 

iCom.  V.  Hackett,  2  AUen,  136;  Travelers'  Ins.  Co.  v.  Mosley,  8  Wall.  397, 
.    19  li.  ed.  497  ('a  l^uiing  ciise,  but  carryirtg  th6  rule-  ti)  thef  extreme  of 
its  usual  limits,  and  not  followed  to  that.e;ctent  in  all>th»  states). 

Conversation  preceding  the  act  may  be  admitted.* 

lAliern  y.-Croodspeod,  72  Nj  ¥.108,  affirming  Qi.Hun^  263)  Sohnkker  Vi 
People,.  88  N.  Y.  192;  /,     :  .    ,. 

So  may  acts  and  declarations  of  third  persons  strangers  to  the 
action,  as,  for  instance,  fellow  passengers  in  a  railroad  col- 
lision.* ^  -^  '-"'  '        '  * 

iTwomley  v.  Central  Park,  N.  &  E.  Rivefr  K.  C0..6Q  ST..  Y.  158>  25  Am». 
Rep.  162;  Norwich  Transp.  Co.  v.  Flint,  13  Wall.  3,  20  L.  ed.'  556. 

Statements  by  by-standers  made  sometime  afte^  accident  as  re^'  gesicB  are 

discussed  in  a  note  42  I/.R.A.  (N.S.)   948.  ' 

'        .1  ■      .    -  '      ■     .       ■ 

The  rule  of  the  res  gestce  does  not  admit  declarations  so  sep- 
arated from  the  occasion  as  not  to  gain  credit  from  the  impulse 
of  the  exigency,  or  a^  to  admit  the  influence  of  intervening  mo- 
tives.*   '  ■ 

I  Abbott,  Tr.  Ev.  688,  and  cases  cited;  14  Am.  L.  Rev.  817,  15  Am.  L.  Rev. 
71;  Waldele  v.  New  York  C:  &  IT.  R.  R.  Co.  96  N.  Y.  274^  47  Am.  Rep. 
41,  52  (declaration  half  an  hour  after  the  occurrence) ;  McDermott  v. 
Hannibal  &  St.  J.  R.  Co.  73  Mo.  516,  39  Am.  Rep.  6^6.     .  ;  T 

The  general  question  qf  statements  made,  sometime  after  accident /as 
res  gestiB  is  discussed  in  an  extensive  note  in  42  I^.lt.A.  (N.S.)   917. 


I 

It  does  not  admit  a  narrative  of  a  past  fact.* 

1  First  Nat,  B^nk  v.  Ocean  Nat  Bank»  60  N.  Y.  278^  19  Am.  Rep^fWi. 

1.1.  •  I.  ^,  ,  i-^ 

And  ior- further  eases  as  to  how  near  the  .main .  itrimsactipjii  declfijatioB» 
must  be  made  im  order  to  constitute  part,  of  i^he  tfea,  g^9t0.,  s(»e, notes 
to  Ohio  &  M.  R.  Co.  v.  Stein,  19  L..R.A.  733,  and  BftjrJfier,  y.  ^t.  Jjonia, 
I.  M.  &  S.  R.  Co.  26  JL.R.A.  843 
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An  act  or  disclaration  can  only  be  considered  a  part  of  the 
res  gestae,  wlien  it  illustrates,  explains  or  interprets  other  parts 
of  the  transaction  of  which  it  is  itself  a  part.^ 

1  Chicago  City  R.  Co.  v.  Uhter,  212  111.  174,  72  N.  B.  195. 

72.  Spee^. 

A  witness  may  give  his  opinion  as  to  the  rate  of  speed  at 
which  an  automobile  was  running.^ 

1  Book  V.  Afichenbrenner,  165  111.  App.  23. 

Note  34  L.R.A.(N.S.)    778,  L.R.A.1918A,  705. 

The  admissibility  of  evidenee  as  to  the  speed  of  street  ears  is  discttssed 
in  notes  in  34  L.R.A.(N.S.)  784;  L.R.A.1918A,  702>  while  evidence  as 
to  the  speed  of  trains  and  hand  cars  is  discussed  in  note  34  L.R.A. 
(N.S.)    790. 

73.  Statute  of  frauds. 

Where  several  papers  are  relied  on  they  must  be  connected 
physically  or  by  reference.^ 

iTallman  v.  Franklin,  14  N.  Y.  584,  588,  reversing  3  Duer,  395;  Chrafton 
v.  Cummings,  99  U.  S.  100,  25  L.  ed.  366.  Exceptions  to  this  mis— 
Beckwith  v.  Talbot,  95  U.  S.  289,  24  L.  ed.  496. 

Whether  the  law  of  the  forum  or  of  the  place  of  contract  ap- 
plies depends  on  whether  the  question  is  one  of  title  to  realty  or, 
if  not,  on  whether  the  statute  is  so  expressed  as  to  go  to  the 
validity  of  the  contract,  or  as  only  forbidding  an  action.^ 

1  Marie  v.  Garrison,  13  Abb.  N.  C.  214,  299. 

74.  Stenograplier'8  minutes. 

Testimony  given  on  a  former  trial  of  the  same  cause  by  a 
witness  now  deceased  or  beyond  the  jurisdiction*  may  be 
proved  by  the  stenographer's  minutes.* 

1  For  cases  on  the  general  rule,  gee  Abbott,  N.  T.  Dig.  Evidence,  §  386; 
Pittsburgh,  C.  0.  &  St.  L.  R.  Co.  v.  Story,  104  111.  App.  132. 

8  Stewart  V.  First  Nat.  Bank,  43  Mich.  257,  5  N.  W.  802  (no  question  M 
to  mode  of  authentication  seems  to  have  been  made).  So  of  a  de- 
ceased witnesi. 
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-      '  / 

The  minutes,  though  certified  by  the  stenographer,  are  not 
competent  without  further  authentication.^  Otherwise,  where 
the  statute  makes  them  evidence." 

*         -  '  * 

iPhftres  Y.  Barber,  61  HI.  271  (minor  point  and  facts  not  stated) ;  s.  p. 
Golden  Terra  Min.  Co.  v.  Smith,  2  Dak.  377,  11  N.  W.  98. 

2  State  ¥•  Frederic,  69  Me.  400,  They  may  be  admissible  after  his  death 
as  entries  in  the  course  ot  duty. 

Where  the  stenographer  who  trahscrifoed  the  minutes  testified  that  his 
transcript  was  absolutely  correct,  but  that  he  had  not  compared  it, — 
Held,  not  error  to  exclude  for  want  of  oomparisoni.  People  v.  McKin- 
ney,  49  Mich.  334  (Cooley,  J.,  criminal  case). 

75.  Stipulation  as  to  facts. 

A  stipulation  admitting  the  facts  for  the  purposes  of  the  trial 
does  not  exclude  further  evidence  unless  so  expressed.^ 

1  Dillon  V.  Cockcroft,  90  N.  Y.  649. 

An  application  to  relieve  against  a  stipulation,  on  the  ground 
that  the  allegations  admitted  by  it  were  false,  must  be  by  special 
motion.  It  is  not  error  to  refuse  to  consider  the  motion  at  the 
trial.^ 

iFrisbee,  ▼.  Fitzsimons,  3  Hiin,  674. 

The  party  should  ask  leave  to  withdraw  a  juror.^ 

1  Dillon  V.  Cockcroft,  90  N.  Y.  649. 

76.  Subscribing  witness  to  prove  execution. 

The  general  rule  is,  that  the  attesting  witness  to  a  writ- 
ten instrimient  is  regarded  as  the  person  properly  to  be  called 
to  prove  its  execution,  when  he  can  be  had,*  though  there  are, 
of  course,  exceptions  to  this  rule.' 

And  the  statutes  allowing  parties  to  testify  has  not  changed 
the  rule  requiring  the  production  of  the  attesting  witnesses 
where  they  can  be  had.^ 

1  Stone  V.  Metcalfe,  1  Starkie,  63,  4  Gampb.  217;  Berney  v.  Read,  Y  Q.  B. 
79,  115  Eng.  Reprint,  47,  14  L.  J.  Q.  B.  N.  S.  247,  9  Jur.  620;  Leigh 
V.  Lloyd,  35  Beav.  455,  65  Eng.  Reprint,  972;  Jenks  v.  Terrell,  73 
Ala.  238;  Barron  v.  Walker,  80  Ga.  121,  7  S.  E.  272;  Foye  v.  Leigh- 
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ton,  24  N.  H.  29;  Pullen  y.  Hutchinson,  25  Me.  249;  Smith  v.  Myler, 
22  Pa.  36;  William*  v.  Davis,  2  N.  J.  L.  277;  McMillan  v.  Lamed, 
41  Mich.  521,  2  N.  W^  662;  Barry  v.  Ryan,  4  Gray,  523;  "Whitaker 
V.  Salisbury,  16  Pick,  534;  Eichelberger  v.  Sifford,  27  Md.  320;  Stevens 
V.  Irwin,  12  Cal.  308;  M'Murtry  v.  Frank,  2  T.  B.  Mon.  113;  Sims  v. 
eims,  5  Humph,  370;  Craddock  v.  Merrill,  2  Tex.  495;  Weigand  v. 
Sichel,  4  Abb.  App.  Dec.  592;  Mariner  v.  Saunders,  lO  111.  113; 
Bbyer  v.  Norris,  1  Harr.  (Del.)  22;  Pearl  v.  Allen,  1  Tyler  (Vt.) 
4;  Glasgov^  v.  Ridgeley,  11  Mo;  84;  Sampson  v.  Grimes,  7  Blackf. 
•  176;  Willson  v.  Betts,  4  Denio,  201;  Jones  v.  Underwood,  28  Barb.  481; 
Van  Dyne  v.  Thayre,  19  Wend.  162;  Story  v.  Lovetfc,  1  E.  D.  Smith, 
163.  ContraV  Garrett  v.  Hanshue,  63  Ohio  St.  482,  35  L.R.A.  321,  42 
N.  E.  256.  -  . 

8  For  a  comprehensive  treatment  of  the  rule  and  its  exceptions,  see  note 
to  Garrett  v.  Hanshue,  35  L.R.A.  321  et  seq.  .        •, 

8Bri^ai;n  v.  Palmer,  3  Allen,  460;  Kalmes  v.  Gerriah,  7  Nev,  31;  Jones 
V.  Underwood,  28  Barb.  481 ;  Hodnett  v.  Smith,  41  How.  Pr'.  190. 

Contra,  Bowling  v^  Hax,  65  Mo.  446;  Garrett  v.  Hanshue,  63  Ohio  St. 
482,  35  L.R.A.  321,  42  N.  E.  266. 

-  .Temporary. absence. or  sickness  of  witness,  will; not  ay,thorize 
other  evidence  to  establish  the  execution  of  an  instrument.* 

■'     •  /  r  ■       '  III 

But  where  a  witness  cannot  be  had.  bv  reasp^n  of  hia  .death,  or 
because  he  is  beyond  the  jurisdiction  of  the  court,  or  his  where- 
abouts cannot  be  ascertained  by  diligence,  secondary  evidence 
is  allowed.*  And  where  witnesfe  is  interested'  ot  incompe- 
tent *  the  rule  seems  to  be  that  secondary  evidence  is  admis- 
sible. In  sonie  cases  the  deposition  of  the  witness  has  been  re- 
ceived to  prove  the  execution  of  the  instrument.*  And  evidence 
of  one  of  two  attesting  witnesses  establishes  prima  faciie  the 
execution  of  the  instrument,  and  it  is  not  necessary  to  call  the 
other.*  And  an  instrument  over  thirty  years  old  need  nbt  be 
established  by  proof  of  the  subscribing  witnesses,  the  instru- 
rdent  being  said  t6  prove  itself .'^^ 

1  Brown  v.  Hicks,  1  Ark.  232;  Harrelv.:  Ward,  2  Sne?d,  610;  Gordon  v. 

PfOT©>  1  N.  C.  pt.  1,  p.  74  f(l  Martin,  pt.  1,  p.^  7^) -5  Harvey  v.  Jones, 

;^JL.  Iir»  Q.  pt.  1,  p.   33   ^1  Martin,  pi  1,  p.  41) ;   Jones  v.  Brewe.r,  4 

Taunt.  46;  M'Cord  v.  Johnson,  4  Bihb.  531;    Cfeighton  v.  Johnson, 

Litt.  Sel.  Cas.   (Ky.)  240.  '.    >.  : 

«i;oojbe  y.  Cobb,.  18  Ala.  585.;  .Thomasi,  y.  Wallace,  5  Ala.  268;  Tatum  v. 

.  Mohr,  21  Ark,  349;  Nicks  v.  Rector,  4, Ark.  252;  McGarrity  v.  Eying- 

toil,  12;  C^l.,426,  2  Mor.  Min.  Rep.  Sll;  Harris  v.  Cannon,  6  Ga.  382; 
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Doe  y»  Roe,  31  Gib<  593 j  .Groover  v.  Coffee^  19  Pla,  61j.  Jonaa  v. 
Cooprider,  1  Blac^f. -47;  Gorc^on  v.  Miller,  1  Ind.  531 ;  Bemiett  v. 
Kunyw,  4  Dana,  422;.McQowan  v.  Laughlan,.  12<  La^  Ann,  242;.  Heed 
T.  Wilson,  39  Me.  585;  Parker  v.  Fassitt,  1  Harr.  &  J.  337;  Troeder  v. 
Hyams,  153  Mass.  536,  27  N.  E.  77^;  Dudley  v.  Sumner,  5  Mass. . 
438;  Little  V.  Cliauvin,  1  Mo.  626;  V^aldo  v.  Russell,  5  Mo.  387;  Gould 
V.  Kelley,  16  N,  H.  551;  Armstrong  v.  Deij,  15  N.  J.  L.  186;  Japl^son 
ex  dem.  Woodruff  v.  Cody, .  9  Cow.  149 ;  Jackson  ex  dem.  Boy(i  v. 
Lewis,  13  Johns.  504;  Lush  v.  Druse,  4  Wend.  313;  Borst  y.  Empie, 
5  N.  Y.  33;  Van  Rensselaer  v.  Jones,  2  Barb.  643;  Teall  v.  Van  Wyck, 
10  Barb.  376;  Baker  v.  Blount,  3  N.  C.  (2  Hayw.)  404;  Edwards  v. 
Sullivan,  30  N.  C.  (8  Ired.  L.)  302;  Clark  v.  Boyd,  2  Ohio,  56;  Rich- 
ards V.  Skiff,  8  Ohio  St.  586 ;  Gallagher  v.  London  Assur.  Corp.  149 
Pa.  25,  24  Atl.  115;  Harris  v.  Hoskins,  2  Tex.  Civ.  App."  486,  22  S. 
W.  2^1;  Sanborn  v.  Cole,  63  Vt.  690,  14  L.R.A.  208,  2±  Atl.  716; 
Bogle  V.  Sullivant,  1  Call  (Va.)  561;  Currle  v.  bohald,  2  Wash. 
(Va.)  58;  United  States  v.  Boyd,  8  App.  D.  C.  440;  Barnes  V.  Trom- 
powsky,  7  T.  R.  265,  101  Eng.  Reprint,  966. 

As  to  what  is  the  next  best  evidence  to  the  subscribing  witness,  there  is 
some  conflict  of  authority;  some  courts  holding  that  the  best  evidence 
is  proof  of  his  handwriting,  while  other  courts  hold  that  evidence  of 
the  party  or  his  handwriting  is  equal  to  that  of  the  attesting  witness. 
As  to  this  conflict,  see  note  in  35  L.R.A.  326.         ' 

BKeefer  v.  Zimmerman,  22  Md,  274;  Godfrey  v.  ^Nprris,  1  gtrange,  34, 
93  Elng.  Reprint,  367;  Mitchell  v.  Johnson,  Moody  &  M.*  176;  Cunlill 
v.  Sefton,  2  East,  183^  102.Eng.  Reprii^t,  338;  Goss  y.  "tracy,  1  P. 
Wms.  289,  24  Eng.  Reprint,'  392,  2  Vern.  699,  23  Eng.  Reprint, 
1053;  Henarie  v.  Maxwell,  10  N.  J.  L.  297  (where  witness  became 
interested  as  executor  or  administrator) ;  Swire  v.  BellyS-T.'Ri  3?1|  lOi- 
Eng.  Bepriiit,  2^7;.  Amhertet  Bank  ir.  Root,.  2;  Met..  ,^22;  Umphjrf  ys;  v. 
Hendricks,  28  Ga.  157;  Dudley  v.  Surtiner,  0  Mass..  438;  Ifichols  v.. 
Hayes,  13  Gonn.  ,155  (where  witness  was  interested  at  tinae  of  jit- 
testation). 

Where  witness  becomes  interested  after  attestation,  there  is  some  'conflict^ 
of  authority,  some  courts  holding  that  in  such  case  handwriting  of 
witness  cannot  be  proved   (Johnston  v.  Knight,' 6  N.  C*   (I'Murpk.) 
293;  Edwards  v.  Perry,  21  Barb.  600;  Hovill  v.  Stephenson,  5  Bing*. 
493,  130  Eng.  Reprint  1162;  Bennet  v.  Robinson,  3  Stew.  &  P.   (Ala.) 
227;  M.cKihley  v.  Irvind,  13  Ala.  681;'  Paterson  v..  Schfenek,:  15  N^  J.: 
L.  434;  Jones  v..  Phelps,  5  Michi  218;   Dfcvison  v.  Bloopier,  1  Dall. 
123,  1  L.  ed.  64);  but  other  cas^s  hold  that  in  isueh  cas^  execution 
of  the  instrument  may- be  proved  by  ' fevidenu©  of ; hls^handwidting 
(Hamilton  V.  Marsden,  6  Binn.  45 ;' Lautertnileh  v.  Knoftgy^.  3  S^rg.  & 
R.  202f;  Tinnia,  V.  Price,  81  Miss.  422;  BelLv.  GowgeU,.!  Aehm.  (Pa.) 
7;  Watta  ^,  Kilbura,  7  Ga.  356>. 

^Buckley  y.  Smith,  2  Esp.  697  (incompetent  becituse  of  marriage) ;  Jones 
▼.  Jones,  12  Rich.  L.  116;  Gilliam  v.  Perkin80n>  4  Rand*   (Va.)  .a2i5:j 
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(incompetent  becaiuse  of  color) ;  Bennet  v.  Bobinson,  3  Stew,  ft  p. 
(Ala.)  227;  Jones  v.  Mason,  2  Strange,  833,  93  Eng.  Reprint,  881; 
Watts  V.  Kilbum,  7  Qa.  356;  Ellis  ▼.  Smith,  10  Ga.  263  (incom- 
petent  because  of  conviction  of  crime) . 

•  Hamilton  v.  M'Guire,  2  Serg.  &  R.  478;  Smith  v.  Asbell,  33  S.  C.  L.  (2 

Strobh.)  141;  Rich  v.  Trimble,  2  Tyler  (Vt.)  349;  Love  v.  Payton,  1 
Overt.  255;  Charles  v.  Scott,  1  Serg.  &  R.  294;  Oliphant  v.  Taggart, 

1  Bay,  255;   Clark  v.  Houghton,  12  Gray,  38;  Mushrow  v.  Graham, 

2  N.  C.   (1  Hayw.)   361. 

•  Youngs  V.  Sunderland,  15  N.  J.  L.  32 ;  McAdams  v.  Stilwell,  13  Pa.  90 ; 

Jackson  y.  Sheldon,  22  Me.  569;  McGowan  v.  Reid,  27  S.  C.  262,  3 
S.  E.  337;  Eichelberger  v.  Sifford,  27  Md.  320;  Shirley  v.  Feame,  33 
Miss.  653,  69  Am.  Dec.  375;  Melcher  v.  Flander?,  40  N.  H.  139;  Rus- 
sell V.  Coffin,  8  Pick.  143;  0*Sullivan  v.  Overton,  66  Conn.  102,  14 
Atl.  300;  Frink  v.  Pond,  46  N.  H.  125;  Smith  v.  Chamberlain,  2  N. 
H.  440;  Green  v.  Maloney,  7  Houst.  (Del.)  22,  30  Atl.  672;  Tevis 
V.  Collier,  84  Tex.  638,  19  S.  W.  801;  Re  Romero,  43  La.  Ann.  975, 
9  So.  919;  Burke  ▼.  Miller,  7  Cush.  547;  White  v.  Wood,  8  Cush.  413. 

'Pendletcm  v.  Robertson,  —  Tex.  Civ.  App.  — ,  32  S.  W.  442;  Healy  v. 
Moul,  6  Serg.  &  R.  181;  Nixon  v.  Porter,  34  Miss.  697,  69  Am.  Dec 
408;  Carter  v.  Doe,  21  Ala.  73;  Jackson  ex  dem.  Van  Schaick  v.  Davis, 
6  Cow.  123,  15  Am.  Dec.  451;  King  v.  Sears,  91  Ga.  577,  18  S.  E. 
830;  Stockbridge  v.  West  Stockbridge,  14  Mass.  257;  Bennett  v.  Run- 
yon,  4  Dana,  422;  National  Commercial  Bank  v.  Gray,  71  Hun,  295, 
24  N.  Y.  Supp.  997;  Hewlett  v.  Cock,  7  Wend.  371;  Crane  v.  Mar- 
shall, 16  Me.  27,  33  Am.  Dec.  631;  Waldron  v.  Tuttle,  4  N.  H.  377, 

77.  Tampering. 

It  is  competent  to  prove  that  the  adverse  party  has  tampered 
with  witnesses  ^  or  a  juror.* 

But  that  plaintiff's  agent  tampered  with  evidence  is  not 
enough,  unless  shown  to  have  been  done  in  the  course  of  em- 
ployment.' 

And  a  party  charged  with  tampering  has  a  right  to  testify 
in  explanation.*  I 

I  Gulerette  v.  McKinley,  27  Hun,  320  (offer  to  bribe) ;  Qaeage  CHy  R. 
Co.  V.  McMahon,  103  111.  485*,  42  Am.  Bep.  29;  Egan  v.  Bowker,  5 
Allen,  449  (Bubon\ation  of  a  depositioa  competent  though  depodition 
be  not  used) ;  Brown  v.  Byam,  65  Iowa,  374,  21  N.  W.  384 1.  8ndl  v. 
Bray,  56  Wis.  156,  14  N.  W.  14  (letters  urging  te^mony  in  specified 
way,  or  warning  against  aiding  adversary) ;  People  v.  Marion>  29 
Mich.  31  (unnecessary  to  cross-examine  tiie  witnesft  first) }/ Martin 
V.  Barnes,  7  Wis.  239. 

8  People  ▼.  Marion,  29  Mich.  31. 
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t  Green  ▼.  Woodbnty;  48  Vt.  6;  Chieiigo  Oit^r  R.  C6.'  v*  ^tMBiMHH,  ibZ  i3L> 
485,  42  Ahl  Hep.  29,  ;  .  '  ) 

4  Homer  v.  Byerettr  1^1  K.  T»  641;  DcoiohuQ  v.  PQ(^ple,.$6.K.  X-  20^4  LFPeh 
V.  Coffin,  131  Jfasi.  311  (ss^iog  the  judge  jivaor»  1^  hia  4;8cre1iion|  a^- 
low  explanation)* 

78.  Telegrams. 

In  gen^aly  -^ere  thd  course  of  commumieatioii  is^siich  tbair 
the  message  as  delivered  to' the  telegraph  complany  binds  either 
party,  that  paper  is  primary  evidence  as  agaiiist  such  party. 
Where  such  that  the  message  as  received  binds  either  party,  that 
paper  is  primary  evidence  against  him.*  .     ,  a 

Belev^nt  letters  and  telegrams  which  the  pairty,  on  testifying 
as  a  witness,  does  not  deny  that  he  received  or  aent,  may  bie  re- 
ceived if  they  are  a  connected  part  of  a  eorrespolidtoee  othserwise 
already  in  evidence.*  '    /  n     •      :: 

1  Oregon  S.  S.  Go.  v.  Otis,  14  Abb.  .K.  O.  388  and  394;  yrith  note«  a,nd  casf  v 
there  collected  on  an  the  varioud  aspects  of  offering  tflegframis  %»,  evi- 
dence. •  .  .  •  / 

Tbe  admissibility  of  telegram  on  behalf  of  person  receiving  it  iik  repiy  to 
another  is  discussed  in  note  44  L.R.A.  438.  " 

1  Oregon  S.  S.  Co.  ▼.  Otis,  14  Abb.  N.  C.  388  and  394,' -with  note  and  Cases 
there  collected  on  all  various  aspects  of  offering  toliiji^raBiB  'ttS*  <^)Xi-^ 
denc&  ..••.»• 


79.  Telephones. 

When  a  person  places  himself  in  connection  with  t^ie  tele-, 
phone  syst^n,  through  am  instrument  in  his  o&ce,  h^  theJiety 
invites  eommunioation^  in  relation  to  his  bu8in66B,r[(ih4?oi]^^ihat 
channel;  and  conversations  fto  held  a^e  as  admiBsible  in  evi- 
dence, as  personal  interviews  by  a  customer  witk  an  unfetifewn 
clerk  in  change  of  an  ordinary  shop  would  h^  in  retofefto  ikf 
the  business  there  carried  on.*  And  slich  a  QonversaticJn  is 
admissiUo,  although  the  paorties  were  unable  tp  communicate 
directly  wiA  each  Other/  and  did  so  tksough.the  mediuzQ  of 
an  operator.*  J' 

And  when  a  person  asks  tat  connediott  with.  $ai  office  ori 
place  of  business  which  is  connected  with  thie  ttele'^ttn^' sys- 
tem, and,  when  the  connection  is  made,  someone  claimilig  to 
represent  the  office  answers,  the  conversation  is  admissible  with- 

Abbott,  Civ.  Jur.  T.— 33. 
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out  fnrtbcir :  identification  .of  .the-  office  or  place  of  bufiiness*' 
Otherwise,  however,  when  the  communication  lA  of  such  a  na- 
ture as^' to  require  identification  of  the  particular  individual 
with  whom  the  conversation  is  carried  on.*  When  identifica- 
tion of  the  individual  is  necessary  the  voice  is  a  proper,  though 
not  necessarily  the  exclusive,  means  of  identification.* 

t  Wolfe  V.  Miissofuri  P.  R.  Co.  97  Mo.  478,  3  L.B.A.  539,  10  Am.  St.  Bep. 
331,  11  S.  W.  49;  Globe  Printing  Go.  v.  Stghl,.23  Mo.  App.  451;  Rock 
Island  &  P.  R.  Co.  v.  Potter,  36  111,  App.  590;  Godair  v.  Ham  Nat. 
Bank,  225  111.  672,  116  Am.  St.  Rep.  172,  80  N.  E.  407,  8  Ann.  Cas. 
447. 

And  as  to  the  validity  of  an  acknowledgment  through  a  telephonic,  it  was 
held  that  the  certificate  of  the  notary  in  due  form  was  conclusive,  in 
'  the  absence  of  fraiid,  duress,  accident,  or  mistake..    Banning  v.  Ban* 
liing»  SO  CaL  271^  13  Am.  St.  Rep.  156>  22  Pac.  210. 

•  Sullivan  v.  Kuykendall,  82  Ky.  483,  56  Am.  Repj'  901;  Oskamp  v.  Gads- 
den, 35  Neb.  7,  17  L.R.A.  440,  37  Am.  St.  Rep.  428,  52  N.  W.  718. 

•^  Wolfe  V.  Missouri  P.  R.  Co.  97  M6.  473,  3  LJI.A.  539,  10  Am.  St.  Rep. 
331,  11  S.  W.  49;  Rock  Island  &  P.  R.  Co.  v.  Potter,  36  lU.  App»  590; 
Missouri  P.  R.  Co.  'v.  Heidenheimer,  82  Tex.  195,  27  Am.  St.  Rep. 
861  j  17  S.  W.  608;  Guest,  v.  HanBiba4  &;  St.  J.  R.  Co.  77  Mo.  App. 
258.  Contra,  Planters'  Cotton  Oil  Go.  v.  Western  U.  Teleg.  Co.  126 
Ga.  621,  0  L.B.A.(N.S.)   1180,  §5  S.  E.  495. 

4  J.  Oberman  Brewing  Co.  v.  Adurms,  35  111.  Appw  540;  Kimbark  v.  Illinois 

Car  &  Equipment  Co.  103  lU.  App.  632;  C.  C.  Thompson  &  W.  Go.  v. 

Appleby,  5  Kan.  App.  680,  48  Pac.  933;  Murphy  v.  Jackson,  142  N.  Y. 

.  215,  40  Am.  St.  Rep.  690,  36  N.  E.  882;   Swing  v.  Walker,  27  Pa. 

Super  Ct.  366.  • 

But  see  Guest  v.  Hannibal  &  St.  J.  R.  Co.  77  Mo.  App.  258,  and  Globe 
Printing  Co.  v.  Stahl,  23  Mo.  App.  451,  holding  that  wh^n  one  is  con- 
nected with  the  place  of  business  of  one  with  whom^ihe  desires  to 
converse,  a(nd  is  answered  by  sQineone^afisupofing  to  be  such  person,  it 
'  will  be  presu?nfid  that  he  is  such  person,    .    ; 

BPeopto  v.  Ward,  3  N..  Y.  C^im,  Rep.  ^83;  Gait  y,  Woliver,  103  111.  App. 
71  >  Shawyer  v.  Chamberlain,  113  Iowa,  742,  86  Apa.  St.  Rep.  411, 
84  N.  W.  661;  t)eering  v.  Shumpilc,  67  Minn.  ^48,  ;69  N.  W.  10^8; 
Stepp  v.  Staf e,  31  Tex.  Crim.  Rep.  349,  20  S.  W.  T53;JPeople  V;  Wil- 
lett,  92  N.  y.  29;  State  v.  HoWard>  92  N.  C.  772;  Davis  v.  State,  15 
Tex.  App.  594. 

For  a  detailed  review  of  the  Cfi^es.  on  the  Question  of  necessity  and  suffi- 
■isieney  of  i(|^ntification  as:  a  foundation  for  the  admission  of  a  con- 
versaUon  by  telephone,  see  note  in  6  L*R.A.(N,S.)  1180;  L.R.A.1918D, 
720.  -.■"•;■ 
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Whether  the  utterance  of  voice  as  heard  through  the  .tel<ephoQe  is  alone 
sufficient  evidence  of  identity,  see  also  28  Alb.  L.  J.  422. 

80.  Trust  .  . 

Oral  evidence  is  competent  to  establish  a  trust,  notwithstand- 
ing the  statute  of  frauds,  where  its  exclusion  would  work  a 
fraud.* 

•  » 

113  Abb.  N.  C.  334,  3»8,  note;  Wood  v.  Rabe,  96  N.  Y.  414,  48  Am.  Rep. 
640. 

As  to  tracing  records,  see  Knatchbull  v.  Hallett,  L.R.  13  Ch.  Biv.  696, 
49  L.  J.  Ch.  N.  S.  415,  42  L.  T.  N.  S.  421,  28  Week.  Rep.  732;  9 
Abb.  N.  C.  41,  note. 

As  to  oral  evidence  of  trust  in  partnership  land,  see  note  to  Robinson 
Bank  v.  Miller,  27  L.R.A.  464;  to  vary  trust,  note  to  Collar  v.  Collar, 
13  L.R.A.  622;  to  establish  trust,  notes  to  Ferguson  v.  Rafferiy,  6 
L.R.A,  47,  and  Duikin  v.  CoWeigh,  17  IaR.A.  270. 

And  see  generally  L.R.A.  Index  to  Notes,  Trusts,  n.  c. 

81.  TTnited  Staites  coui^ts. 

"The  mode  of  proof  j  in  the  trial  of  actions  at  common  law, 
shall  be  by  oral  testimony  and  examination  of  witnesses  in 
open  court,  except  as  hereinafter  provided."  * 

1  United  States  Rev.  Stat.  §  861,  Comp.  Stat.  §  1468,  3  Fed.  Stat.  Anno. 
2d  ed.  p.  168. 

The  provisions  referred  tq  as  ^^hereinafter"  relate  to  taking 
depositions,  and  do  not  sanction  examinations  before  trial,  such 
as  allowed  by  recent  state  statutes.^ 

lEx  parte  Fisk,  113  U.  S.  713,  726,  28  L.  ed.  1117,  1122,  6  Sup.  Ct.  Rep. 
724. 

Every  action  at  law  in  a  court  of  the  United  States  must  be 
governed  bjr  the  rule  or  by  the  exceptions  which  U.  S.  Kev.  Stat. 
§  861,  supra,  provides.  There  is  no  place  for  exceptions.  loade 
by  state  statutes.* 

l£z  parte  Fisk,  supra. 

"The  competency  of  a  witness  to  testify  in  any  civil,  action, 
suit,  or  proceeding  in  the  courts  of  the  United  States  shall  be 
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determined  by  the  laws  of  the  state  or  territory  in  which  the 
court  is  held."  ^ 

1  United  States  Rev.  Stat.  §  858,  as  amended  in  U.  S.  Comp.  Stat.  §  1464, 
9  Fed.  Stat  Anno.  2d  ed.  p.  1421. 

'     '  '       ■ 

The  provision  in  U.  S.  Rev.  Stat.  §  858,  TJ.  S.  Comp.  Stat. 
1901,  p.  659,  in  respect  to  the  rights  of  persons  of  color  as  wit- 
nesses prior  to  the  amendment  of  that  section  by  §  1464,  9  Fed. 
Stat.  Anno.  2d  ed.  p.  1421, -wherever  it  differed  from  state 
statutes  was  held  to  control  the  United  States  courts.^. 

1  King  V.  Worthington,  104  U.  S.  44,  51,  26  L.  ed.  652,  656. 

It  is  ixow  therefore  a  general  rule  that  the  law  of  evidence 
prevailing  in  the  state  coui^ts  controls  the  dburts  of  the  United 
States.^ 

1  United  States  Rev.  Stat.  §  868,  Comp.  Stat.  §  .1464,  9  Fed.  Stat.  Anno, 
2d  ed.  p.  1421 ;  Vance  v.  Campbell,  1  Black,  427,  and  note  in  17  L.  ed. 
168;  King  v.  Worthington,  104  U.  S.  44,  60,  26  L.  ed.  652,  654;  Connec- 
ticut  Mut.  L.  Ins.  Co."  v.  Union  Trust  Co.  112  U.  S.  250,  256,  28  L. 
ed.  708,  710,  5  Sup.  Ct.  Bep.  119. 

See  also  on  this  question,  note  to  Re  Secretary  of  Treasury,  11  L.R.A. 
•  .    275. 

82.  XTsage. 

In  the  interpretation  of  a  contract,  a  uniform,  c6ntinuous, 
and  well-settled  usage  pei-taining  to  its  subject  inaybe  proved, 

if  not  opposed  to  the  law  and  not  unreasonable.* 

.    •      .  -  '  .       •« 

1  Walls  V.  Bailey,  49  N.  Y.  464,  10  Am.  Rep.  407 ;  Barnard  v.  KelWgg,  10 
Wan.  383,  19  L.  ed.  987;  Fuller  v.  Robinson,  86  N.  Y.  306,  40  Am. 
;  Rep.  540.  ,     .  ., 

Evidence  of  custom  to  compel  consignee  to  pay  freight  and  deduct  it  from 
price  of  goods,  not  admissible  in  action  against  guarantor  of  price  of 
lumbier  ta  be  shipped  f.  o.  b.  Chandler  Lumtier  Co.  v.  Hadke,  136 
Wis.  495,  22  L.R.A.(N.S.)  713,  118  N.  W.  185.        '         ^   ' 

For  the  general  rule  and  its  exceptions,  see  1  Abb.  N.  C.  470^  note,  and 
Abbott,  Trial  Ev.  296. 

As  to  the  admissibility  of  oral  evidence  of  a  custom  or  usage,  see  note 
'  to  Cohestoga  Cigar  Co.  v.  Firike,  13  L.tt.A.  4?40. 
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That  Q^idence  of  wmgt  or  cvatom  is  not  admissible  on'' a  questitm  of  negli- 
gence, see  note  to  MacCulsky  y.  Klosterman,  10  L,R.A.  766. 

TJoekge  eaiinot  be  pi^ored  to  cotitradict  k  rule  of  law ;  ^  4W  con- 
tradict unambiguous  terms  in  the  contract';^  oi!^  its  legal  effect.' 

iCorn  Exch.  Bank  v.  Nassau  Bank,  91  N.  T.  74,  and  cases  cited;  Barnard 
V.  Kellogg,  10  Wall.  383,  19  L.  ed.  987.  See  also  note  to  Co»68toga-^ 
Cigar  Co.  v.  FJnfce,.  13  L.|l.A.  438.  ,    , 

i  Farmers'  &  M.  Nat.  Bank  v.  Logan,  74  N.  Y.  568.  See  also  note  to.  Gon- 
estoga  Cigar  Co.  v.  Finke,  13  L.R.A.  440. 

« Barnard  v.  Kellogg,  10  Wall  383,  19  L.  ed.  987. 

'  ;  .  •  •  .         '     . 

Usage  of  language  m^y  be  proved  to  show  the  meaning  of 
words  otherwise  unambiguous.* 

I  Myers  v.  Sari,  30  L.  J.  Q.  B.  N.  S.  9,  7  Jur.  N.  S.  97,  9  Week.  Rep.  9d. 

Evidence  to  prove  pr'evailfng  custom  as  to  system  of  reckoning  time  is 
admissible  in  determining  meaning  of  word  ^'noon"  in  contract.  Booli- 
estev  Qj^xmsta  Ins.  Co.  y.  Pieaslee-Gaulliert  Co.  120  Ky.  762,  1  JjJR^. 
(N.S.)   3a4,  87  S-  W.  1115,  89  S.  W.  3,  9  Ann.  Cas.  324. 

If  a  usage  of  a  particular  trade  or  locality  i^  proved,  the  ad- 
verse party,  if  not  of  such  trade,  may  rebut  it3  effect  by  prov- 
mg  his  ignor^noe  of  it.*  . 

1  Walls  V.  Bailey,  49  N.  Y.  464,  10  Am.  Rep.  407;  Johnson  v.  DePeyster, 
60  N,  y.  .666. 

'  ■  ■     '  '  ■     :  .  ' 

The  good  faith  of  a  transaction  being  impugned,  conformity 
to  usage  may  be  shown:  ^ 

iDutdiess  County  Mut.  In6.  Co.  v.  Hachfield,  78  N.  Y.  228. 

•      •     ■  * 

83.  Valuie  and  damages. 

Where  the  witness  is. competent  and  states  the  factp,  his.  con- 
clusion ag  to 'thO' amount  of  pecuniary  injury  to  property  hav- 
ing a  market  value — i.  0.,  the  value  before  and  after  the  injury 
—is  generally  deemed  admissible,  although  it  may  be  identical 
with  the  question  pn  which  the  jury  are  to  find.*  * 

1  Abbott,  Trial  Ev.  598;  Abbott,  N.  Y.  Dig.  l^vidence,  §§  157,  190. 

.'•■II  ,  I 

As  to  opinion  evidence  on  a  question  of  the  value  of  land,  taken  in  a  con* 
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demnation  proceeding,  see  note  to  San  Diego  Lend  ft  Town  Co.  v. 
Neale,  3  L.!R.A.  83.  , 

As  to  opinion  evidence  on  the  question  of  the  value  of  legal  services,  see 
Louisville,  N.  A.  ft  G.  E.  Co.  v.  Wallace,  136  111.  87,  26.^4  £.  403,  and 
note  to  same  case,  11  L.R.A,  787. 

And  see  L.R.A.  Index  to  Notes,  Evidence,  xii.  £. 

84.  X*ray  pliotog^aplis. 

The  same  rules  which  govern  the  introduction  in  evidence  of 
ordinary  photographs  are  applicable  to  X-ray  photographs,  and 
the  courts  have  unanimoiasly  held  that  when  properly  verified 
such  photographs  are  admissible.^  The  proper  foundation  for 
the  aamission  of  such  evidence  must,  however,  be  laid.*  Wheth- 
er a  iphotograph  is  sufficiently  verified,  whether  it  appears  to 
be  fairly  representative  of  the  object  portrayed,  and  whether 
it  may  be  useful  to  the  jury^  are  preliminary  questions  ad- 
dressed to  the  trial  judge,  and  his  determination  thereon  is  not 
open  to  exception.*  But  the  discretioiji  of  the  trial  judge  as  to 
the  admission  of  such  evidence  is  not  unlimited.*  And  it  has 
been  held  that  it  is  not  necessary  to  render  notice  of  the  taking 
of  such  a  photograph  to  be  used  by  one  party  on  the  trial  of  a 
cause  to  the  adverse  party,  so  that  the  latter  may  be  represented 
at  the  time  of  the  taking.*  Such  a  photograph,  even  when  prop- 
erly admitted,  however,  is  not  conclusive,  but  is  to  be  weighed 
like  other  competent  evidence.® , 

1  Underbill,  Crim.  Ev.  2d  ed.  §  50;  MHler  v.  Mintun,  73  Ark.  183,  83  8. 
W.  918;  Haywood  v.  Bering  Coal  Co.  145  111.  App.  506;  Chicago  & 
J.  Electric  R.  Co.  v.  Spence,  213  lU.  .220,  104  Am.  St.  Rep.  213,  72 
N.  E.  796;  Smith  v.  Grant,  29  Chicago 'Leg.  New*,  145;  State  v. 
Matheson,  130  Iowa,  440,  114  Am.  St.  Rep.  427,  103  N.  W.  137,  8 
Ann.  Cas.  430;  Geneva  v.  Burnett,  65,  Neb.  464,  58  .L.R.A. 
287,  101  Am.  St.  Rep.  628,  91  N.  W.  275;  Deforge  v.  New  York,  N. 
H.  &  H.  R.  Co.  178  Mass.  59,  86  Am.  St.  Rep.  464,^59  N.  E.  669; 
Bruce  v.  Beall,  99  Tenn.  303,  41  S.  W.  445;  Miller  v.  Dumon,  24 
Wash.  648,  64  Pac.  804;  Mauch  v.  Hartford,  112  Wis.  40,  87  N.  W. 
816.  In  the  last  case  the  court  said:  ''It  ia  thednty  ol  courts  to 
uae  every  means  for  discovering  the'  truth  reaaonably  calculated  to 
aid  in  that  regard.  In  the  performance  of  that  duty,  every  new  dis- 
covery, when  it  shall  have  passed  beyoijd  the  experimental  stage, 
must  necessarily  be  treated  as  a  new  aid  in  the  administration  of 
justice  in  the  field  covered  by  it.  In  that  view,  courts  have  shown 
no  hesitation,  in  proper  cases,  in  availing  themselves  of  the  art  of 
photography  by  the  X-ray  process." 
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And  tliat  a  dciagralpli  of  ati  iiijurecl  hip  tt^as  tak^ii  ^fire  yea^  after  1^4 
injury  does  not  reiider  it  inadniissibl^  iii  evidenee  upon  the  question 
of  the  character'  6i  the  injury.'  Bdnnett  v.  Focfte,  47'  Coloi  282,  28 
L.It.A.(T!^.iS.)  136,  l07Pac/252.  ....... 

The  admissibility  of  X-raj?^  photograph  as  affected  by  iSiiMliifity' or:  dis- 
similarity of  conditions  is  discussed  in  the  annotation  '8  A.L.11.  69. 

And  see  extensive  notes  35  L-R.^*.  802;  51,  L.R.A.fN.S.)'  843  on  the  use 
of  photographs  as  evidence,~inciuding  X-ray  photographs.  ' 

But  where  plaintiff,  had,  offered  X-yay  pictures  in  evidence,  it  was  held  in 
Deforge  v.  New  York!  N.  H*  &  H.  R.  Co.  ;178  )klass:  69^86  Am.  St." 
Rep.  464,  59  N.  E.  669,  t})af:  the  defendant  should  be  permitted  to' 
introduce  the  glass  plate  from  which  the  plaintiff's  pictures  wete 
taken,  and  also  pictures  made  for  the  defendant  from  the  same  plate; 
and  the  refusal  to  admit  such  evidence  on  behalf  of  the  defendant 
was  held  to  be  a  violation  of  defendant's  rights. 

« In  Bruce  v.  Beall,  99  Tenn.  203,  41  S.  W.  445,  it  was  held  that  the  com- 
petency of  the  photograph  depends  upon  the  science,  ricill,  experience, 
and  intelligence  of  the  party  taking  the  picture  and  testifying  with 
regard  to  it,  and  that,  lacking  these  important  qualifications,  it 
should  not  be  admitted. 

In  Carlson  v.  Benton,  66  Neb.  486,  92  N.  W.  600,  1  Ann.  Cas.  159, 
however,  the  court  says  that  the  rule  announced  in  Bruce  v.  Beall, 
though  doubtless  applicable  to  the  facts  of  that  case,  is  too 
narrow  to  be  regarded  as  a  general  rule;  that  maps,  photographs, 
drawings,  and  models  are  admissible  in  evidence  when  it  is  shown 
that  they  fairly  represent  the  object  or  objects  under  in«'estigation, 
and  that  there  is  no  good  reason  why  the  same  rule  should  npt  apply 
to  radiographs.  It  was  therefore  held  that  it  was  not  essential  to 
prove  the  competency  of  the  person  taking  the  photograph,  the  con- 
dition of  the  apparatus  with  which  it  was  taken,  or  that  the  circum- 
stances under  which  it  was  taken  were  such  as  to  insure  an  accurate 
picture,  it  being  sufficient  where  the  doctor  who  took  the  picture, 
after  showing  his  competency  as  an  expert,  testified  that  the  photo- 
graph was  a  true  representation  of  the  injured  member. 

And  failure  to  show  that  the  doctors  taking  the  radiograph  were  experts 
in  such  matters  is  held  in  Kimball  v.  Northern  Electric  Co.  169  Cal.  225, 
113  Pac.  156,  not  to  constitute  reversible  error,  where  the  witnesses 
were  qualified  surgeons,  the  court  saying  that  it  is  well-known  that 
the  X-ray  is  almost  universally  understood  and  used  by  surgeons  of 
the  present  day  in  examining  injuries. 

And  testimony  of  the  person  taking  the  picture,  that  he  was  an  X-ray 
expert  and  regularly  engaged  in  taking  such  photographs  for  physi- 
cians, and  that  the  photograph  was  an  accurate  and  correct  repre- 
sentation, was  held  in  Chicago  &  J.  Electric  R.  Co.  v.  Spence,  213 
111.  220,  104  Am.  St.  Rep.  213,  72  N.  E.  796,  to  be  sufficient  to  justify 
the  admission  of  the  picture. 
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Ajld  whtte  the  doctor  taking  the  phptotgrap)i«  testified  that  he  was  a  poet- 
graduate  phyaiciao  aiHl  surgepn>  and  l^ad  had  twelve  years'  experience 
^'     in  the 'matter  of.  niaking  X-ray  photographs,  and  thq,t  he  was  com- 
petent to  make  correct  X-ray  views,  and  tJiat  the  negatives  and  the 
..  prints  thesifiirom  were  correct  representations  of  what  they  purported 
..to  be,-rt]^s  preliminary  proof  was  held  in  Chicago  City  R.  Co.  v. 
iSmith,  ^6  111.  178,,  80  N.  E.  716,  to  be  sufficient  to  authorize  the 
reception  of  the  photographs  in  evidence. 

8  Jameson  v.  Weld,  93  Me!  345,  45  Atl.  299. 

4. Carlson  v.  Benton,  66  Neb.  486,  92  N.  W.  600,  1  Ann.  Cas.  1591 

5  Mauch  V,  Hartford,  112  Wis.  40;  87  N.  W.  816. 

8  bruce  y.  Beall,  99  Tenn.  303,  41  S.  W.  44d. 
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XVn.— ABSENCE  OF  JUDGE  AND  PROCE^PDINGS' 
OUTSIDE  OF  TIIE,  COURT. KOOH, 

1.  AIi«enoe  dudng  trial  or  .argument.  • 

2i  Absence  at  roeeptioBi  of  verdiet.        .  m-     .       • 

3.  Prooeedings  outside  of  thie  court  room*   . . 

.  •  ■  ■         •  •  I    .  •  t 

1.  Abseitee  durini^  trial  or  arg^mnent 

According  to  the  weight  of  authority ;,  in  the  trial  of  criminal 
cases  the  presence  of  the  judge  at  all  stage*  of  the  trial. i&; ab- 
solutely necessary.^  The  authorities  differ  as  to- the  rule  in 
civil  cases,  though  their  tendency  seems  to  be  toward  «  less 
strict  rule.  "While  they  all  recognize  that  it  is  the  judge's  duty 
to  be  present  at  all  stages  of  the  trial,  and  some  few  hold  that 
his  presence  is  absolutely  necessary,  the  majority  of  the  cases 
seem  to  regard  the  mere  fact  of  a^^ene/e  for  a  short,  tin:^e  a^uot 
BuiBcient  to  require  a  reversal  or.  a  new  trials .  unless  the  party 
complaining  shows  that  some  harm  resulted  to  him.* 

The  argument  of  a  cause  is  as  much  a  part  of  the  trial  ad  tb^ 
hearing  of  evidence,  and  the  judge  cannot  properly  absent  him- 
self from  the  court  room  during  the  course  of  counsel's  discus- 
sion,* [ 

1  See  note  in  41  L.R.A.  569,  reviewing  all  autiiorities.     See  also  chapl  i. 

*  Thus,  in  Debougne  v.  Western  U,  Teleg.  Co..  —  Te^,  Civ.  A]^,  —;-^  84  §•  W. 
1066,  the  court  says  that  the  approved  rule  is  that  the  mere  al;)8i^]ice  of 
the  judge  during  the  progress  of  the  trial,  when  no  objection  is  made, 
will  not  necessarily  require  the  granting  of  a  new. trial,  when  the 
absence  is  only  for  a  few  moments  and  for  a  necessary  purpose;  and 
that  in  order  for  such  absence  to  become  reversible  error  it  must  ap- 
pear not  only  that  objection  was  made  to  the.judge^s  failure  to,  sus- 
pend the  trial,  but  that  the  absence  of  the  judge  resulted  in  some  harm 
to  the  losing  party.  In  tliid  case  it  appeared  that  the  partids  6oi(- 
Bented  to  the  trial  proceeding  during  the  absence  Of  the  judge,  aiid  it 
was  therefore  held  that  such  absence^  did  not  constitute  reversible  er- 
ror, though  the  court  said:  "We  are  decidedly  of  the  opiiiibh  that 
the  judge  oannot  properly  absent  himself  from  the  court  ro0in,  wliepe 
he  cannot  see  or  hear  -what  is  taking  phtee'  therein, -for  any  oqmider- 
able  length  of  time  during  a  trial;  and  that,  sliouki  he  do  so  without 
the  consent  of  the  parties,  the  party  interested  in  tbe  proeeeding  is 
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entitled  to  a  new  trial,  where  he  shows  that,  by  reason  of  such  ab- 
sence,  harm  has  resulted  to  him." 

So,  ^n  H;orne  v.  Rodgers,  XIO  Ga.  362,  49  L.B.A.  176,  35  S.  E.  715,  the  ab* 
sence  of  a  judge  from  a  court  room  while  a  trial  is  in  progress  for 
a  brief  space  of  time  was  held  not  to  be  grdund  for  reirersal  of  the 
judgment,  where  the  evidence  demanded  the  verdict  rendered,  and  his 
absence  was  known  to  counsel,  who  made  no  objection,  and  no  request 
to  suspend  the  trial,  and  no  motion  for  a  mistrial,  upon  the  judge's 
return.  But  the  court  expressed  its  reluctance  to  follow  this  rule, 
and  only  did  so  because  it  felt  constrained  thereto  by  previous  deci- 
sions of  the  Georgia  courts  in  crimina)  c^es.  .  The  court  said:  "If 
it  were  an  open  question,  we  would  hold  that  the  presence  of  the 
judge  at  all  stages  of  the  trial  is  absolutely  necessary  to  its  validity, 
and  that  the  absence  of  a  judge  from  the  trial  without  suspending 
tlie  same,  for  any  length  of  time,  no  msutter  how  short,  for  any  purpose, 
however  urgent,  would  vitiate  the  whole  proceedings  whether  objec- 
tion was  made  by  the  parties  interested  or  not,  and  whether  an  injury 
resulted  to  anyone  or  not.*' 

So,  in  Gorham  v.  Sioux  City  Stock  Yards  Co.  118  Iowa,  749,  92  N,  W. 

698,  it  is  said  that  in  civil  cases,  in  the  absence  of  any  showing  to 

the  contrary,  it  will  be  presumed  that  the  judge  was  absent  with  the 

eo^sent  of  the  parties,  and  that  where  this  is  the  ease,  his  absence 

•is  not  albne  ground  for  reversal. 

Ab4  the  temporary  absence  of  the  judge  during  the  progress  of  a  jury 
trial  is  not  reversible  error  where  the  question  asked  during  his  ab- 
sence, by  the  party  complaining,  was  repeated  and  allowed  by  the 
judge  on  his  return.  Chicago  City  R.  Co.  v.  Anderson,  93  111.  App. 
419. 

But  in  Smith  v.  Sherwood,  95  Wis.  558,  70  N.  W.  682,  it  was  held  that  the 
absence  of  a  judge  from  the  court  room  for  any  considerable  length 
of  time,  without  the  consent  of  the  parties  to  the  suit,  was  reversible 
error. 

And  that  judicial  functions  cannot  be  delegated  to  be  exercised  by  an 
agent  or  deputy,  and  that  it  is  error  for  a  circuit  judge  to  call  an 
attorney  to  occupy  the  bench  in  a  civil  case  before  it  is  determined, 
without  the  consent  of  the  parties  appearing  of  record,  is  declared  in 
Davis  V.  Wilson,  65  111.  525. 

And  in  Wight  v.  Wallbaum,  39  111.  554,  it  is  l^eld  that  the  validity  of  the 
proceedings,  in  a  circuit  court  depends  upon  the  presence  of  the  judge, 
, .  and  that^  he  cannot  authorize  any  ministerial  officer  of  the  court  to 
eipercise  his  judicial  duties. 

So,  the  aj»pellate  court  will  not  psesume,  on  appeal,  that  the  judgment 

appealed. from  was  tendeved  upon:  a  proper  trial. of  the' issue,  where 

.    the  recoi!d  shows  that  during  the  trial  the  judge  of  the  court. below 

^  lelt  the. bench,  and  his  place  was  assumed,  by  .a  member  of  the  bar  who 

was  not  a  judge,  but  who  tried  the  cause.    It  will  treat  the  proceed- 
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iogs  aa  oorai^  non  judice  and  the  judgment  as  void.  .  Van  Slyke  v. 
Trempealeau  County  Fanners'  Mut.  F,  Ins,  Co.  39  Wis.  390,  20  Am. 
Rep.  50. 

8  Smith  v.,  Sherwood,  96  Wis.  558,  70  N.  W.  682.  To  the  same  effect  are 
Palin  V.  State,  38  Neb.  867,  57  N.  W.  743;  Meredeth  v.  People,  84  111. 
479  (criminal  cases).  In  the  latter  case  the  court  says:  "The|  ab- 
sence of  the  judge  from  the  court  room,  engaged  in  other  judicial 
labors  for  a  part  of  two  days,  in  a  trial  of  this  magnitude,  cannot  be 
justified  on  any  principle  or  for  any  cause.  It  is  not  allowable  in  a 
trial  involving  only  mere  property  interests,  much  less  in  a  case  where 
the  life  of  a  human  being  depends  upon  the  issue.'' 

But  the  absence  of  the  judge  during,  argument  of  the  cause,  although  im- 
proper, is  not  ground  for  reversal  if  it  satisfactorily  appeals  that  no 
prejudice  resulted.  Allen  v.  Ames  College  R.  Co.  106  Iowa,  602,  76  N. 
W,  348;  Home  v.  Rpdgers,  110  Ga.  362,  49  L.R.A.  176,  35  S.  B.  716.: 
See  also  Turbeville  v.  State,  56  Miss.  793  (a  criminal  case)^  in  which 
it  was  held  that  to  constitute  reversible  error  there  must  be  n  re- 
linquishment by  the  judge  of  the  functions  of  his  office,  ox  si^c^  bodily 
absence  as  prevents  their  instant  assertion  when  demanded*  So, 
in  a  recent  criminal  case  in  Illinois,  the  absence  of  the  judge  from  the 
court  room  during  argument,  although  improper^  was  held  not  to  be 
ground  for  reversal  where  he  could  still  hear  the  argument  and  was  in 
a  position  to  pass  upon  any  question  which  might  praperly  arise. 
Schintz  V.  People,  178  111.  320,  62  N.  E.  903. 

So,  where  the  judge,  while  coun^l  was  sui^mlBg  up,  retired  to  an  ad- 
joining room  to  examine  requests  to  charge,  the  door  between '  the 
rooms  being  open  so  that  the  judge  could  see  and  hear  what  was  going" 
on, — this  was  held  not  reversible  error.  Chicago  City  B. '  Co.  v. 
Creech,  207  111.  400,  69  N.  E.  919. 

It  seems  to  be  a.  practice  with  some  courts  in  Missouri  to  send  the  jury 
out  of  the  court  room  with  counsel  for  the  purpose  of  hearing  the 
argument  while  the  court  proceeds  to  the  trial  ol  another  cause.  But 
this  practice  has  been  severely  criticized.  Brownlee  v.. Hewitt,  1  Mo. 
App.  360;  State  ex  reL  Gehring  v.  Claudius,  1  Mo.  App-  667.  In.  the 
latter  case  the  court  says:  ''We  will  not  say  that  inao  ease  ittust  a 
court  se^d  the  parties  and  the  jury  to  anther  rosom  to  argiie  a  cause 
after  the  evidence  is  closed,,  or  that  in  no  ease  must  the  judge  absent 
himself  from  the  court  room. while  the  argument  is  in  progress^  but 
we  have  no  hesitation  in  sayi?ig  that  the  practice  is  full  of  risk;  that 
it  imposes  upon  counsel,  on  both  sides  the  obligation  oi  the  most  scru- 
pulous observance  of  professional  propriety;  and  that  any  disregard 
of  this  obligation  will  incur  extreme  hazard  of  a^  reversal  if  the  party: 
charged  with  it  has  profited  by  such  disregard."  The  two  cases  last 
cited  are  also  authority  for  the  prQpositio^  that)  neither  party  is 
bound  by  his  consent  to  such  a  proceeding,  since  counsel  are  in  such 
a  position  that  they  cannot  well  refuse,  to  adopt  the  court's  suggestipn, 
A  similar  custom  seems  to  be  upheld  in  Iowa  as  a  consequence  of  the 
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probibitibn  against  any  limitation  by  a  nisi  prius  judge  upon  the  time 
'  to  be  used  by  counsel  in  their  arguments  to  the  jury.    Hall  v.  Wolflf, 
61  Iowa,  659,  16  N.  W.  710. 

Complaint  that  a  jury  was  sent  into  another  room  to  hear  the  arguments 
of  counsel  while  the  court  proceeded  with  other  business  in  the  court 
room  cannot  be  first  made  upon  appeal,  where  no  objection  was  offered 
at  the  time  and  it  does  not  appear  that  any  unfairness  resulted.  Burns 
V.  Wilson,  1  Mo.  App.  179. 

2.  Absence  at  reception  of  verdict. 

The  reception  of  a  verdict  is  a  judicial  act  whidi  cannot  be 
delegated  to  be  exercised  by  agent  or  deputy.^ 

1  An  attorney  cannot  be  authorized  by  the  court  to  receive  a  verdict  even 
with  the  consent  of  the  parties.  Brittwi  v.  Fox,  39  Ind.  369.  Nor 
can  the  parties  by  consenting  to  the  court's  suggestion  authorize  the 
clerk  to  receive  a  verdict  and  discharge  the  jury  in  the  absence  of  the 
judge.  Baltimore  &  O.  R.  Co.  v.  Polly,  14  Gratt.  447;  Willett  v.  Por- 
tcor,  42  Ind.  260.  Contra,  Ferrell  v.  Hales,  119  N.  C.  199,  25  S.  E.  821. 
See  also  Davis  v.  Wilson,  65  111.  525,  in  which  the  putting  of  a 
verdict  in  form  and  the  discharging  of  the  jury  are  held  to  be  ju- 
dicial functions  which  cannot  be  delegated  to  an  attorney  without 
the  consent  of  the  parties  apj^aring  of  recbrd.  Whefther  such  con- 
sent would  authorize  the  proceeding  the  court  expressly  refrained  from 
deciding. 

Hie  judge  presiding  at  the  jury  trial  has  no  power,  after  suhmitting  the 

case  to  the  jury,  to  withdraw  and  authorize  the  clerk  to  receive 

the  verdict.     Such  a  verdict  and  the  judgntent  ent^ed  thereon  are 

yoid  if  no  objection  Is  made  by  the  parties.    Morris  v.  Harburger,  100 

.     App.  Div.  357,  91  N.  Y.  Supp.  409. 

Nor  does  the  fact  that  the  judge  who  conducted  the  trial  was  weary  au- 
thorize him  to  appoint  someone  else  to  take  his  place;  and,  where  the 
jury  retired  to  deliberate  in  the  afternoon,  and  subsequently  the  judge 
asked  an  attorney  to  receive  tiie  verdict,  and  left  tJie  court  room,  and 
:  did  not  return  until  the  next  morning,  during  which  time  the  jury 
came  in  and  the  verdict  was  taken  by  such  attorney  and  the  jury  dis- 
charged,— the  verdict  is  invalid,  and  a  new  trial  should  be  granted; 
and  the  fact  that  the  attorneys  for  the  parties  were  present,  and  did 
not  object,  does  not  make  the  appointment'  effective.  Britton  v.  Fox, 
39  Ind.  369. 

But  in  Dubuc  v.  Lazell,  D.  &  Co.  182  K  Y.  4S&,  75  N.  E.  401,  it  is  held 
'  •  that  counsel   may   stipulate  in   open   court  that   the  verdict  be  en- 
tered by  the  clerk  in  the  absence  of  the  judge,  and  such  a  verdict 
'      will  be  valid. 

And  in  Terreberry  v.  Mathot,  111  App.  Div.  235,  97  N.  Y.  Supp.  21,  it  is 
held  that  the  verdict  may   be   received  by  another  than   the  judge, 
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that  sticb  T^eptioB'is  only  :aj|.  irregularity,  and,  if  not  objected  to,  is 
waived  by  making  a  motion  relative;  to  it  before  the  judge  who'  re- 
oeiTed  the  Verdict. 

•  » 

3.  Proceedings  outside  of  the  court  room. 

As  has  been  already  noted,  tbe  jtiry  are  sometimes  ^  permit  ted 
to  take  a  view  of  premises  outside  the  court  room.^  To  pettnit 
other  proceedings  to  be  had  outside  the  court  room  is  irregular, 
but  is  generally  no  ground  for  reversal  where  no  prejudice  has 
resulted.' 

1  See  ante,  chapter  xv.,  Exhibition  and  View. 

S  Taking  the  testimony  of  the  plaintiff  at  her  own  house  to  which  the  pre- 
siding, judge  and  the  jurors  go  for  that  purpose  against  defendant's 
objection,  although  it.  cannot  be  regarded  as  done  in  open  court,  does 
not  deprive  the  court  of  jurisdiction  or  nullify  the  judgment,  but  is 
at  most  an  irregularity.  Selleck  v.  Janesville,  100  Wis.  157,  41  L.R.A. 
563,  75  N.  W.  975.  But  see  Funk  v.  CarroU  County,  96  Iowa,  158,  64 
•  N.  W.  768,  in  which  it  was  held  that  the  court  has  no  authority,  un- 
less by  consent  of  the  parties,  to  adjourn  to  a  private  house  for  the 
purpose  of  taking  the  testimony  of  a  sick  witness  who  is  unable  to 
attend  the  courthouse,  and  that  the  court  so  sitting  is  without  juris- 
diction. It  is  to  be  observed  that  this  case  was  decided  under  a 
statute  providing  that  courts  must  be  held  at  the  place  provided  by 
law,  except  for  the  determination  of  certain  specified  matters,  when 
they  may,  by  consent  of  parties,  be  held  at  some  other  place. 

The  fact  that  a  trial  is  begun  in  one  room  and  finished  in  another  across 
the  hall  from  the  first  is  not  ground  for  setting  aside  the  verdict. 
Christie  v.  Bowne,  76  Hun,  42,  27  N.  Y.  Supp.  657.  So  the  adjourn- 
ment of  the  county  court  by  the  presiding  judge  to  the  house  of  an 
assistant  judge  who  was  ill  and  unable  to  leave  his  residence,  situated 
in  the  same  village  as  the  courthouse,  and  the  rendition  of  judgment 
at  that  place,  are  within  the  power  of  the  court,  under  statutes  pro- 
viding that  the  county  court  for  that  county  shall  be  held  in  that 
village,  and  that,  where  the  state  of  business  requires,  it  may  adjourn 
within  the  county  to  any  day  previous  to  the  next  stated  term. 
Bates  V.  Sabin,  64  Vt.  511,  24  Atl.  1013.  And  the  proceedings  of 
the  court  in  which  the  judge,  after  calling  the  case,  directed  the 
jury,  oflBcers,  parties,  and  witnesses  to  repair  to  &  neighboring  law 
office  while  arguments  in  the  preceding  trial  were  being  made,  where 
the  judge  called  and  swore  the  jury  and  witnesses,  heard  the  testi- 
mony and  received  the  verdict,  discharged  the  jury  and  delivered  the 
proceedings  to  the  clerk,  after  which  he  returned  to  the  bench  and 
conducted  the  business  of  the  court  as  usual,  though  irregular,  do 
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nqt  render  the  judgment  Toid  or  authorize  its  reversal,  where  tlie 
complaining  party  took  part  in  all  proceedings-,  and  there  was  nothing 
to  show  that  he  did  not  have  a  fair  trial  or  that  a  different  judgment 
should  have  been  rendered.  Mohon  v.  Harkreader,  18  Kan.  383.  And 
see  post,  chapter  XXV.  §  2. 

lior  a  further  discussion  of  this  question,  see  note  to  Selleck  v.  Janeaville, 
41  L.R.A.  563. 


XVIII.— IMPROPER  CONDUCT  OF  JUDGE. 

1.  Comments  on  witnesses  or  their  testimony. 

2.  Complaint  of  consumption  of-  time.  ... 

3.  Remarks  to  counsel. 

4.  Exceptions  to  incidental  remarks.  . 

5.  Effect  of  judge  estering  ■  jury  room  or  teommunieftting  with  Jury  not 

in  open  courts. 

a.  In  general.  .       . 

b.  Consent;  waiver  of  objection. 

1.  Gomments  on  witnesses  or  their  testimony* 

Each  party  is  entitled  to  have  the  jury  pass  upon  the  evidence 
without  having  its  effect  or  importance  altered,  either  as  to 
credibility  or  value,  by  the  indulgence  of  the  court  in  remarks 
to  witnesses  or  comments  upon  them  or  their  testimony,  which 
may  tend  to  either  magnify  or  diminish  it  in  the  jury's  esti- 
mation.* 

iMcMinn  V.  Whelan,  27  Cal.  300;  Ruppert  v.  Wolf,  4  App.  D.  C.  566;  Hud- 
son V.  Hudson,  90  Ga.  581,  16  S.  E.  349;  Kane  v.  Kinnare,  69  111.  App. 
81;  McDuff  v.  Detroit  Evening  Journal  Co.  84  Mich.  1,  47  N.  W.  671; 
Schmidt  v.  St.  Louis  R.  Co.  149  Mo.  269,  50  iS.  W.  921;  Brjran  V. 
Houseman-Spitzley  Corp.  213  Mich.  236,  182  N".  W.  Ill;  26  R.  C.  L. 
1026. 

A  remark  of  the  court  to  counsel  who  is  seeking  to  shield  a  witness  from 
more  fully  answering  a  question  that  the  witness  has  not  yet  answered 
the  question  "fairly,"  is  not  such  a  reflection  •  upon  the  credibility  of 
the  witness  as  will  justify  a  reversal  of  the  judgment.  Chicago  City 
R.  Co.  V.  McLaughlin,  146  111.  353,  34  N.  E.  796.  And  a  reprehensible 
remark  by  the  court  concerning  the  testimony  of  a  witness  will  not 
require  a  reversal  where  it  cannot  be  deemed  to  have  affected  the  re- 
sult.   Connor  v.  Wilkie,  1  Kan.  App.  492,  41  Pac.  71. 

The  di8(9retioa  of  the  trial  court  in  addressing  remarks  to  a  witness  who, 
in  the  cQUTt'9  opinioii,  is  purposely  trying  to  avoid  disclosing  facts 
within  his  knowledge,  will  not  be  disturbed  except  for  a  clear  abuse. 
State  v.  Eldredx  S  Kan.  App.  625,  56  Pac.  153.  The  court  does  not 
neceMarily  abuse  iti  discretion  by  interrupting  a  witness  to  ask  him, 
"How  do  you  know — "  **Tell  wha^i  you  know,"  "I>on*t  tell  what  you 
auppoge,"  etc.  (Ferguaoi^  v.  Hirsch,  64  Ind.  337.  y  Nor  by  stfiting  to 
a  witneas  that  his  answer,  "I  don't  remember/'  wiU  not  do.    State  v. 

.52T    . 
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Atkinson,  33  S.  C.  100,  11  S.  E.  693.  So  the  court  may,  where  a  wit- 
ness is  consuming  time  by  evasive  answers  to  a  question  on  cross- 
examination  as  to  whether  a  matter  to  which  he  has  testified  on  his 
direct  'lamination  is  time,  state  td  the  t^iitbesB  that  he  muBt  know 
whether  or  not  such  is  the  fact.  Sanders  v.  Bagwell,  37  S.  C.  145,  15 
S.  E.  714,  16  S.  E.  770. 

And  judges  may  often  appropriately  even  express  their  opinion  on  the 
facts  to  the  jury  in  civil  causes,  providing  they  fairly  leave  the  deci- 
sion of  the  questions  of  fact  to  the  jury;    Einan  v.  Kew  York  C  k  H. 
^    RiR.  Co.  lia  App*  DiT.  383,  97  N:  Y.  Supp.  859. 

So,  the  judge  may  comment  on  the  evidence  and  state  claims  of  parties. 
Sackett  v.  Carroll,  80  Conn.  374,  68  Atl.  442. 

« 

And  the  court  may  instruct  the  jury  to  take  into  consideration  the  pro- 
fessional standing  and  experience  of  experts.  Cosgrove  v.  Burton,  104 
Mo.  App.  698,  78  S.  W. '667. 

IiLieonsideritg  a  motioa  for  nonsuit,  the  judge  laa^  comment  ob  the  force 
and  eifect  of  the  evidence.    Continental  Ina.  Co,  v.  Wickham,  110  Ga. 
, ,   1^9,  35  S.  E,  287. 

And:  suggestions  of  t^e  judge  that,  if  he  were  a  juror  he  would  rely  on 
books  introduced,  rather  than  on  the  memory  of  a  witness  as  to  a 
transaction  which  occurred  seven  years  before,  are  not  error.  Lee  v. 
Williams,  20  Pa.  Super.  Ct.  349. 

If  a  judge^s ,  repaarks  during ,  the  trial  are  deemed  improper,  there  must  be 
,a  proper  objection  and  exception. '   Belt  It.  Co.  v.  Cbnfrey,   111  HI. 

■.•■■.:; App. "473.  ■  "•'.'•'       .  •       '    . 

But  the  judge  should  pot  manifest, any  bias, for  or  against  either  party 
(S<?hw»nZ|  F.  Wujek,  J63  ^ixih,  492,  128  N.  W.  731) ;  nor  by  comment 
direct  attention  to  supposed  contradiction  in  a   witness's  testimony 
(Merritt  v.  Bush,  122  111.  App.  189) ;  nor  express  his  opinion  as  to  the 
truthfulness  of  witnesses  (Newkirk  v.  Diminers,  17  Okla.  525,  87  Pac. 
603 ) ;    nor   suggest   his   opinion    as   to  -boundaries   of   certain   lands 
(l^ompson  v.  Selly,  47  Tex.  Civ.  App.  180,  97  S.  W.  326)  ;  nor  ex- 
press his^  opinion  as   to   the   existence   or   nonexistence   of   any  fact 
(United  B.  &  Electric  Co.  v.  Carneal,  110  Md.  211,  72  Atl.  771) ;  nor 
suggest  that  testimony  of  certain  witnesses  should  be  given  greater 
weight  because  of  their  vocation  or  superior  opportunities   (Simons  v. 
Mason  City  &  Ft.  D.  R.  Co.  128  lowa^  139,  103  N*.  W.  12^) ;  nor  in- 
struct jury  to  give' greater  weight  to  the  testimony  of  cretllMc  eye- 
witnesses than  to  that  of  experts  (Nelson  v.  McLellany  31  Wash.  208, 
60  L.B.A.  793,  96  Aril.  St.  Rep.  902,  71  Pac.  T47);  nor  express  his 
opinion,  on  coiiflicting  eviti^nce,  as  to  the  affiount  df  recovery  (Darien 
&  W.  R.  Co.  V.  McKay,  132  Ga.  672,  64  S.  E.  785);  nor  %y  a  iques- 
'  tiotl  to  a  witness  intimat^  an  opinion  as  to  the  truth  of  a  niatdrial  issue 
(Bryant  v^  l^nd^rson,  6  Ga.  App.  617,  63  S.  E.  638) ;  nor  suggcist  that 
defendant  might  have  waived'  the  ^atutory  bar  against  plaintiff's  testi- 
mony, thereby  making  it  available  (^Laird  v.  Laird,  127  Mich.  24,  86 
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'N.  W.  496 ) ;  nor  state  that  the  case  w^ft  tirivial  and  ought  not  to  have 
been  hrooght  in  that  court  (McMahon  t.  Metropolitan  Street  H.  Co. 
97  App.  Div.  406,  89  N.  Y.  Supp.  1062). 

And  under  the  Texas  statute  prc^ibiting  commentfi  by  the  judge,  it  is 
error  for  him  to  say  that  the  fact  that  a  roan^s  r^HiiaJtien  hid  not 
been  discussed  was  the  very  best  evidence  that  it  was  good.  Howorth 
V.  Carter,  23  Tex.  Civ.  App.  469,  56  S.  W.  63«. 

And  the  error  of  a  judge  in  nctaking  a  reiraark  tending  to  discredit  a  wit- 
ness is  not  cured  by  an  instruction  niot  to  be  inflitciMed  by  Ternaries  of 
the  court  relative  to  the  credibility  of  witnesses;  Swenson  v.  £rick- 
son,  90  111.  App.  358. 

The  following  cases  present  a  variety  of  remaii^i^  on  the  evldenoe,  by  the 
trial  judge,  with  the  decisions  thereon:  Central  R.  Co.  t.  Doffey, 
116  6a.  346,  42  S.  E.  510  (illustrating  use  of  mortality  and  annuity 
table,  not  error) ;  Belt  R.  Co.  v.  Confrey,  111  III;  AppC  479<  {smmmizr' 
ing  the  testimony  of  a  witness  Jind  stating  .a  dispnted  fact,  error) ; 
Pace  V.  Roberts,  J.  &  R.  Shoe  Co.  103  Mo.  App.  662,  78  S.  W.  52 
(suggesting  a  maxiipum  of  damages  above  plaintiff's  claim,  error); 
Wells  V.  Missouri-Edison  Electric  Co.  108  Mo.  App.  607,  84  S.  W.  204 
(suggesting  as  a  basis  of  damages  for  persona)  injnrieis,  plaintiff *9. 
physical  pain  and  mental  anguish,  and  aleo  whether  the  inivurj  waa 
temporary  or  permanent,  not  error);  Lownadale  ^.  Qrays  9arbqr 
Boom  Co.  36  Wash.  199,  78  Fac.  904  (stating  plaintiff's  reasons  for 
withdrawing  a  cause  of  action,  not  error);  Winklebleck  v.  Winkle- 
bleck,  160  Ind.  570,  67  K.  E.  451  (commenting  on  weight  and  credit 
to  be  given  to  witnesses  apparently  equally  credible,  as  dependii^  on 
opportunities  for  acquiring  information,  and  manner  of  giving,  tea: 
timony,  errov) ;  Treechxian  ▼.  Tresehnuun,  28  Ind.  A^p.  2(16,  61  N.  E. 
961  (standard  by  which  jury  should  determine  reputation  of  wit- 
ness for  truthfulness,  opinion  or  silence  of  neighbors,  not  error); 
Petrich  T.  UnWn,  117  Wis.  46^  93  N.  W.  819  (conflicting^  testimony, 
suggesting  reasons  by  whieh  apparent  mistake  may  be  accounted  for, 
error) ;  Renaud  v.  Bay  City,  124  Mich.  29,  82  N.  W.  617  (remarks 
on  conduct  of  city  officers,  in  rela^on  to  alleged  defective  sidewalks, 
error). 

2.  Complaiiit  of  consumption  of  time. 

A  natural  impatience  manifeated  by  the  trial  judge  at  the 
length  of  time  consnmed  by  connsel  in  examination  or  argu- 
ment is  not  ground  for  reversal,^  though  an  unjust  charaoieriza- 
tion  of  a  cause  as  trivial  and  unworthy  the  time  spent  upon  it 
may  furnish  ground  for  exception.* 

*■  t 

lAnglo-Americjan  Pkg.  &  Provieion  Co.  v.  Baier,  SI  111.  Appw  6^$  Mc- 
Mahon t.  EaU  Claire  Waterworks  Co.  96  Wis.  640,  70  N.  W.  829; 
Polhill  V.  Brown,  84  Ga.  338,  10  S.  E.  921. 
Abhott,  Civ.  Jur.  T.— 34. 
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But  for  the  court  to  accompany  an  abrupt  dismissal  of  a  witness  from 
the  stand  with  the  remark,  ''I  am  not  going  to  stay  here  any  longer 
and  have  a  witness  asked  questions  for  the  mere  purpose  of  taking  up 
time/'  is  reversible  error,  where  the  ^oiirt  has  taken  nearly  as  much 
time  as  counsel  iu  the  examination  of  the  witness  and  at  the  time 
counsel  was  endeavoring  to  elicit  material  testimony.  Darrow  v. 
Pierce,  91  Mich.  63,  51  N.  W.  813. 

>It  is  error  for  the  court  to  characterize  a  suit  brought  to  redress  for 
the  maltreatment  of  a  mother  jand  her. infant  child  without  legal  right 
or  excuse  as  "trivial"  and  unworthy  of  the  time  spent  upon  it,  where 
no  unusual  amount  of  time  was  consumed  on  trial  and  no  desire  to 
procr«Btinate  was  apparent  on  either  side.  Zube  v.  Weber,  67  Mich, 
52,  34  N.  W.  264. 

3.  Bemarks  to  counsel. 

Misconduct  of  counsel  is  a  proper  subject  for  eomment  by 
the  trial  judge/  but  an  unwarranted  intimation  that  counsel 
Is  pursuing  an  unfair  course  in  his  conduct  of  the  trial  will 
justify  a  reversal.*  And  it  is  improper  for  the  court  to  ad- 
dress remarks  to  counsel  to  whom  clients  have  intrusted  their 
interests  which  reflect  upon  his  want  of  capacity  or  compre- 
hension and  tend  to  disparage  him  in  the  eyes  of  the  jury.*  It 
is  improper  for  the  trial  judge  to  compliment  one  attorney  at 
the  expense  of  the  other  or  to  use  language  which  tends  to  bring 
an  attorney  into  contempt  before  the  jury  *  but  this  rule  does 
not  prevent  the  court  from  rebuking  counsel  who  is  guilty  of 
misconduct.' 

I  Whitney  v.  Swensen,  43  Minn.  337,  45  N.  W.  009;.Krapp  v.  Hauor,  38 
Kan.  430,  16  Pac.  702;  TuUer  v,  Ginsburg,  99  Mich,  137,  67  N.  W. 
1099. 

8  Mcintosh  V.  Mcintosh,  79  Mich.  198,  44  N.  W.  59?. 

But  the  remark  of  the  judge  when  requested  to  charge  the  jury  in  writing 
that  such  requests  were  never  made  except  when  counsel  were  angry 
with  court  ^n^  that  there  was  no  excuse  therefor  when  there  wfts  a 
stenographer  to  report  the  case,  though  improper,  will  not  require  a 
reversal  where  no  prejudice  afirmatively  appears.  McLeod  v.  Wil- 
son, 108  Ga.  790,. 33  S.  E.  861. 

aWiUiams  v.  West  Bay  City,  119  Mich.  395,  78  N.  W.  328;  Wheeler  ▼. 
Wallace,  63  Mich.  366;  Walker  v.  Coleman,  66  Kan.  381,  40  Pac.  640. 

But  it  was  also  held  that  the  trial  court's  manner  in  making  proper  rul- 
ings adrjerse-  to  plaintiff  laconically,  deoisively  and  with  great  brevity 
did  not  prevent  plaintiff  from  having  full  and  fair  consideration  of 
his  action.    Lewis  v.  Crenshaw,  — *  Cal.  App.  — -,  191  Pfus.  72. 
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It  iB  error  for  tlie  court  to  hold  up  to  ridicule  one  of  the  counisel  for  mak- 
ing proper  objections,  and  threatening  him  with,  fine  and  imprison- 
ment.    Bennett  v.  Harris,  68  Misc.  503,  124  N.  Y.  Supp.  797, 

And  counsel  has  the  right  to  present  his  theory  of  the  case  without  be- 
ing charged  with  duplicity,  ignorance,  or  bad  faith;  and  if  the  court 
violates  this  rule,  and,  during  the  progress  of  the  trial,  persistently 
charges  counsel  with  lack  of  preparation  and  failure  to  prove  his 
ease, — such  comments  by  the  judge  constitute  reversible  error.  Klein- 
ert  V.  Federal  Brewing  Co.  107  App.  Div«  485^  95  N.  Y.  Supp.  406. 

But  caustic  remarks  addressed  to  counsel  in  critieism  of  his  mode  of  cross- 
examinini^g  witnesses  are  not  ground  for  complaint  imless  prejudice 
affirmatively  appears.  McMahon  v.  Eau  Claire  Waterworks  Co.  95 
Wis.  640,  70  N.  W.  829. 

4McDuff  V.  Detroit  Evening  Journal  Co.  84  Mich.  1,  22  Am.  St.  Rep.  673, 
47  N.  W.  671. 

5  Bruggeman  v.  Illinois  C.  R.  Co.  147  Iowa,  187,  Ann.  Ca8.1912B,  876,  123 
K.  W.  1007;  Minneapolis  v.  Canterbury,  122  Minn. '301,  48  L.B.A. 
(N.3.)  842,  142  N.  W.  812,  Ann,  Cas.  1914D,  804;  Lisonbee  v.  Monroe 
Irrig.  Co.  18  Utah,  343,  72  Am.  St.  Rep.  784,  54  Pac.  1009,  5  Am. 
Keg.  Rep.  105. 

*  I 

4.  Exceptions  to  incidental  remarks. 

An  exception  lies  to  remarks  of  the  judge  which  are  in  the 
nature  of  instructions  to  the  jury  or  calculated  to  be  so  under- 
stood by  them.^  * 

iDaly  V.  Byrne,  77  N.  Y.  182,.  affirming  11  Jones  &  S.  261;  CaldveU  Y. 
New  Jersey  S.  B.  Co.  47  N.  Y.  282, 

The  rule  in  New  York  seems  to  have  been  that  im^proper  remarks  by  the 
judge  in  the  presence  o£  the  jury  could  only  be  reviewed  by  a  motion 
to  set  aside  the  verdict  imless  they  fuinounced  an  erroneous  rule  of 
law.  Ibid.;  Connors  v.  Walsh,  131  N.  Y.  690,  30  N.  E.  69.  But  in  the 
recent  case  of  Klinkex  v.  Third  Ave.  R.  Co.  26  App.  Div.  322,  49  N. 
Y.  Su|^.  703,  it  is  said  that  improper  ren^arks  and  comments  by  the 
trial  judge  during  the  trial  may  be  reviewed  upon  an  exception,  under 
a  Code  amendment  which  pirovides  that  l^e  stenography  at  a  jury 
trial  shall  fully  note  each  and  every  ruling,  remark,  or  comment  of 
the  judge  during  the  trial  when  requested  to  do  so  by  either  partj^ 
'together  with  each  and  every  exception  taken  to  any  such  rulings 
decision,  remark,  or  comment.''  "'     ~     -- 

5.  Effect  of  jndge  entering  jury  room  or,  conunnnicating  with 

jury  not  in  open  court 
'  a.  In  general. — That  any  communication  between  the  judge 
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and  jury  afteir  they  have  retired  to  deliberate  upon  the  verdict, 
except  in  open  court,  ia  improper,  is  well  established.^  And  in 
many  cases  it  has  been  held  to  be  error  for  the  court  to  send  ad- 
ditional instruction^  to  the  jury  room  without  the  consent  of, 
or  notice  to,. parties  or  counsel.*  It  is  also  held  to  be  error  for 
the  judge  to  answer :  questions  sent  by  the  jury  without  the 
consont  of  counsel,  without  regard  to  the  nature  of  the  com- 
munication.*' And  for  the  judge  to  enter  the  jury  room  has 
also  been*  held  to  be  reversible  error  in  a  number  of  cases.*  In 
sonie  cases,  howeverj  the  Cdurts,  while  not  encouraging  the  prac- 
tice of  the  judge  communicating  with  the  jury  oi;  entering  the 
jury  room  for  ai^  purpose,  refused  to  grant  a  new  trial,  it  ap- 
pearing that  no  prejudice  resulted  or  could  have  resulted.* 
Otljier  cases  seem  to  indulge  a  preaumptipn  in  favor  of  the  pro- 
priety of  the  trial  court's  action,  and  sustain  the  verdict  unless 
prejudice  is  shown,  or  is,  at  least,  probable.* 


>:  t 


1  Sargent  v.  Roberts,  1  Pick.  337,  11  Am.  Dec.  185,  a  leading  case.  Thia 
case  is  expressly  disapproved,  however,  in  Goldsmith  v.  Solomons,  2 
Strobh.  L.  296,  in  which  the.€0iirt  sa^s  that  the  doctrine  of  Sargent 
v.  Rpberts  is  "pushing  judicial  coyness  to  the  very  verge  of  mere 
prudery."  And  the  doctrine  is  also  expressly  repudiated  in  New  Hamp- 
'  shire.  Shapley' v.  White,  6  N.  H.  172;  School  Dist.  v.  Bragdon,  23 
N.  H.  507*;  Bassett  v.  Salisbury  Mfg.  Co.  28  N.  H.  438;  Allen  v. 
Aldrich,  29  N.  H.  63.  It  is  error  foi^  trial  judge  to  advise  jury  orally 
after  their  retirement  without  th«  knowledge^  of  the  plaintiffs.  Hol- 
man  Bros.  v.  Cusenbary,  —  T6x..CiV.  App.  -*-,  226  S.  W.  66. 

HSdmtiaer  v.  Huber,  183' Pa.  l62,  38  Atl.  595;  Read  v.  Cambridge,  124 
Mass.  567,  26  Am.  Rep.  690  (though  answer  to  jury  admitted  to  be 
correct) ;  Chicago  &  A.  R.'Co.  v.  Bobbins,  169  111.  598,  43  N.  E.  332; 
Pish  V.  Smith,  12  Ind.  563';  Fox  v.  Pehninsular  White  Lead  &  Color 
Works,  84  Mich.  876,  48*  N.  W.  203;  Norton  v.  Dors^y,  65  Mo.  376; 
Smith  V.  MbUnUn,  19  Ind.  391;  L^wis  v.  Lewis,  220  Mai^s.  364,  L.R.A. 
1915D,  719;  iJ7  N.'E.  970,  Ann.  Cas.  1917 A,  395.  And  see  notes 
17  L.R.A.(N.S.)    609;   L.R.A.1915D,  719. 

8  O'Connor  v,  Guthrie,  11  Iowa,  80;  Hopkins  v,  Bishop,  91  Mich.  328,  30 

.     Am.,  St.  Rep.  480,  51  N.  W.  902;.  Goode  v.  Campbell,  14  Busli,.75; 

Low  V.  Freeman,  117  Ind.  341,  20  N.  E.  242  (improper,  tjioygh  answer 

given  was  correct) ;  Kehrley  v.  Shafer,  92  Hun,  196,  36  N.  Y.  Supp. 

610   (giving  amount  of  plaintiff's  claim) ;   Chouteau  v.  Jupiter  Iron 

•'- Woirks,'S4'Mo.'388,  7  S.  W.  4lB7V bW- v.  Croul,  10  Johns,  239;  Neil 

y.  Abel,  24  Wend.  185   (justice  sent  mimutes  <ol  trial  to  Kha  joiiry  at 

•  tjfsfiir  request).    The  same  result  was  reached  in  RuckersviUe  Bank. v. 
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H^mpliill,  7  Ga.  398;  di'ilin  ▼.  Davis, '21  ^Rfo.App.  368,  Wfien  ajuror 
left  the  jury  room  and  held  some  eonversatiori  with  "the  judge.  Lewis 
V.  Lewis,  220  Mass.  364,  L.R.A.1915D,  719;  107  N.'E.  970^  Ann.  Cas. 
1917A,  396.  ,.r..       ,   .  ,.  ■ 

4  Hurst  V.  Webster  Mfg.  Co.  128  Wis.  342,' :j07  N.  W.  666,  in  which  the 
court  said:  "All  court  proceedings  should  be  in  open,  "there  should 
he  no  opportunity  for  the  doing  of  things  in'  a  corner,  nor  should  a 
defeated .  party  be  required  to  shw  that  such  a  communication  as 
was  here  had  was  in  fact  prejudicial.  He  is  entitled  to  have  his  case 
tried  in  open  court  from  start  to  finish.  There  is  sAfety  in  no'  other 
rule." 

To  the  same  effect,  see  Hudson  v.  Stearns,  .75  N.  Y,  Supp.  735,  in  which 
the  justice  answered,  through  the  doorway,  tjiat  costs  n;iust  fpllow 
the  judgments  Bei^son  v.  Clark,.  I  Cow.  ^58,  ,  in  ^  which  the  justice 
went  into  the  jury  room^  but  did  not  answer  the  quest  ion,  asked,  and 
shortly  after,  sent  a  certain  paper  to  the, jury  at  their  request,  both 
acts  being  held  reversible  error;  I>u  Cate  v.  Brighton,  133  Wis.  628, 
114  N.  W.  103,  in  which  the  judge  went  to  the  jury  room,  taking  the 
stenographer  to  report  all  that  was  said,  ^nd  announced  that  the 
sheriff  would  ,take  the  jurors  to  supper,  and  cautioned .  them  as  to 
their  conduct  while  at  the  meal;  Gibbons  v.  Van  A^styne,  29  J^.  Y. 
S.  R.  461,  9  N,  Y.  Supp.  156,  in  which  the  justice  entered  the  jury 
roomi,  but  nothing  was  shown  as  to  there  being  any  conversation,  with 
the  jury;  Valentine  V.  Kelley,  54  Hun,  78,  26  N.  Y.  S.  R.  .481,  7  N. 
Y.  Supp.  184,  in  which  a  justice  merely  suggeste|i  to  the  jury ^  that 
they  try  to  agree  on  a  verdict,  no  partiality  or  coercion  being,  shown ; 
Crabtree  v.  Hagenbaugh,  23  111.  349,  76  Am.  Dec.  694,  and  Stager  v. 
Harrington,  27  Kap.  414,  in  which  it  was  held  ^rror  for  the  judge 
to  enter  the  jury  room,  and  that  in  such  cases  the  court  will  not 
inquire  into  the  effect  of  such  entry.  ' 

In  Danes  v.  Fearson,  6  Ind.  App.  465,  33  N.  £],  976»,t];ie  ^urt  said,:  "An 
act,  a  sentence,  or  a  word  from  the  presiding  ju^ge  «my  ,fxer]b  s^  con- 
trolling influence  on  the  verdict,  Jt  is  for,  the^e  reasons  that  a  <?om- 
munieation  by  the  judge  to  the  jury  stands  on  a. different  basis. from 
that  of  another. person^  and  for  a  like  reason  the  law  should  throw 
a  higher  degree  of  circumspection  around  such  communications." 

•  Moeeley  y.  Washburn,  I'ftS  Mass.  417,  43  N.  Bi  182^  in  which  the  judge 
answered  a  written  questibn  as  to  the  daite  Iron  wbicb  to  rCtwipute 
interest,  it  having  been  covered  in  the  original  ilistifuotion.)'  GaHoway 
V.  Corbi^t,  62  Mich.  460y  18  N,  W.  218,. in  wihieh  the  .jujdge  entered 
the  jury  room  and  answered  a  question;  while  the  court tisald  the 
action  was  highly  improper,  it  refused  to  reverse  the  case,  because  the 
error  "was  harmless;  Smith  v.  Holcomb,  99  Mass.  552,  in  which 
it  was  held  that  sending  a  paper  to  the  jury  which  had  accidentally 
been  left  Behind  was  not  such  a  communication  a^' must  be  made  in 
open  court;  Mahoney  v.  Decker,  18  HuA, -SW;- int  Vl^i^h  >tbe  judge 
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answered  a  written  communication  from  .  the  jury,  and  later  when 
the  jury  returned^  unable  to  agree,  informed  counsel  as  to  the  former 
communication^  no  objection  being  made  and  the,  jury  being  sent 
back;  Martin  v.  Petty,  -—  Tex.  Civ.  App.  — ,  79  S.  W.  878,  in  which 
the  court  entered  the  jury  room  and  withdrew  an  improper  charge; 
Keeler  v.  Lockwood,  Hill  &  D.  Supp.  137,  in  which  the  jury  sent  for 
the  justice,  who  went  into  the  jury  room,  supposing  the  parties  would 
follow,  but,  on  seeing  that  they  did  not,  refused  to  give  the  instruc- 
tions and  fi^sked  the  jury  further  to  consider  the  case;  Kerr  v.  Ham- 
mer, 39  N.  Y.  S.  R.  708,  15  N.  Y.  Supp.  605,  in  which  the  judge  went 
to  the  jury  room  to  secure  a  paper,  and,  on  being  asked  if  the  jury 
could  have  the  evidence,  answered, -"No,"  and  refused  to  answer  other 
questions  without  the  parties  being  present;  McCutchen  v.  Loggins 
109  Ala.  457,  19  So.  810,  in  which  the  court  said  that  an  objection 
on  the  ground  that  the  judge  entered  the  jury  room  on  the  request 
of  a  juror,  but  told  him  that  he  would  not  discuss  the  case  except 
in  the  presence  of  the  whole  jury  and  counsel,  was  frivolous ;  Ayrhart 
v.  Wilhelmy,  135  Iowa,  290,  112  N.  W.  782,  in  which  the  judge  was 
called  to  the  jury  room  and  asked  several  questions,  but  did  not 
answer  them;  Horrman  v.  Neuman,  15  Misc.  449,  72  N.  Y.  S.  R.  670, 
37  N.  Y.  Supp.  199,  in  which  the  jury  sent  two  written  questions 
regarding  the  case,  on  which  the  judge  indorsed  that  he  had  no 
further  charge  to  make;  Thayer  v.  Van  Vleet,  6  Johns.  Ill,  in  which 
the  justice,  on  request  of  the  jury,  went  to  their  room,  and,  on  being 
asked  if  they  could  add  to  plaintiff's  claim,  answered,  "No;"  Bowring 
V.  Wabash  R.  Co.  90  Mo.  App.  324,  in  which  the  judge  made  inquiries 
of  the  jury  as  to  whether  they  had  or  could  agree  on  a  verdict. 

6  Phillips  V.  Com.  19  Gratt.  485;  Buntin  v.  Danville,  93  Va.  200,  24  S.  E. 
830;  Helmbrecht  v.  Helmbrecht,  31  Minn.  504,  18  N.  W.  449;  Oswald 
v.  Minneapolis  &  N.  W.  R.  Co.  29  Minn.  6,  11  N.  W.  112;  Gillette  v. 
Jackson,  9  Jones  &  S.  308;  Goldsmith  v.  Solomons,  33  S.  C.  L.  (2 
Strobh. )  296,  disapproving  Sargent  v.  Roberts,  1  Pick.  337, 11  Am.  Dec. 
185;  Hart  v.  Lindley,  50  Mich.  20,  14  N.  W.  662. 

And,  in  New  Hampshire,  the  doctrine  of  Sargent  r.  Roberts,  1  Pick.  337, 
11  Am.  Dec.  185,  is  expressly  repudiated,  the  courts  of  that  state 
holding  that  it  is  proper  for  the  court  to  communicate  with  the  jury 
at  their  request,  and  give  them  additional  instructions  on  the  law 
in  the  absence  of-  counsel,  though  such  communication  should  be  io 
writing  and  returned  into  court  with  the  papers  in  the  case;  Shapley 
V.  White,  6  N.  H.  172;  School  Dist.  No.  1  v.  Bragdon,  23  N.  H.  507; 
Bassett  v.  Salisbury  Mfg.  Co.  28  N.  H.  438;  Allen  v.  Aldrieh,  29 
N.  H.  68. 

h.  Consent;  wawer  of  ohjection. — ^As  to  what  will  amount 
to  .coDsei^t  on  the  part  of  the  party  or  counsel  to  communica- 
tiidins  hetwcfen  judge  and  jury,  sonie  of  the  cases  hold  that  no 
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consent  will  be  implied,  but  must  be  affirmatively  shown.  ^ 
Other  cases,  however,  take  a  more  liberal  view,  and  have  held 
that  consent  to  commuineatiohs  complained  of  may  be  presumed 
from  the  action  of  the  parties  or  counsel.* 

XThiis,  in  Danes  v.  Pearson,  6  Ind.  App.  465,  5^3  N.  E.  978;  Plunkett  v. 
Appleton,  51  How.  Pr.  469,  9  Jones  &  S.  159;  Moody  v.  Pottieroy,  4 
Denio,  116;  and  Taylor  v.  Betsford,  15  Jolms.  487,  it  was  held  that 
the  fact  that  counsel  were  present  and  kneW  communicatibns  were 
heing  made^  but  did  not  object,  was  not'  sufficient  to  amount  to  con- 
sent. 

And  in  Seeley  v.  Blsgrbve,  83  Hun,  293,  31  N".  Y.  Supp.  914,  it  was  held 
that  consent  of  the  parties  for  the  judge  to  enter  the  jury  room  at 
the  request  of  the  jury  did  not  imply  consent  for  hiin  to  read  the 
original  answer  of  the  defendant,  which  had  not  been  read  to  them 
before.  "        .    ■    .'     t 

«Henlow  v.  iDeonard^  7  Johns.  200;  Bateman  v.  Connor,  6'N.  J.  L.  100; 
Rogers  v.  Moulthrop,.  13  Wenf  274,  22  Am.  Dec  546;  Whitney,  y. 
Grim,  1  Hill,  61;  Hancock  v.  Salmon^  8  Barb.  564;  Joliet  v,  Loqney, 
159  111.  471,  42  N.  E.  854,  affirming  56  111.  App.  502. 

And  in  Zust  v.  Linthicum,  36  Jones  &  S.  478,  34, N,  Y.  jS,.  R.  583,  ILl^r. 
Y.  Supp.  727,  the  jury  sent  a^  inquiry  to  the  court,  and  plaintiff's 
counsel  objected  to  any  communication  except  in  open  court,  t^e  oh* 
jection  being  overruled.  After  that,  the  question  was  answered,  but 
no  exception  was  taken  thereto,  and  the  court  held  that,  in  not  ex- 
cepting  to  the  answer,  plaintiff's  counsel  assented  to  the  answer 
as  given.  * 

For  a  more  elaborate  discussion  of  the  question  of  the  effect  of  -  judge 
communicating  with  jury,  not  in  open  court,  see  note  in  17  L.R.A., 
(N.S.)  609. 


.—STOPPING  THE  CASE. 

1.  Voluntary  nonsuit. 

a.  Common^law  rule. 

b.  Statutory  restrictions* 

c^  Where  defendant  desiands  affirmative  relief. 

2.  Withdrawal  of  juror. 

a.  Power  and  discretion  of  court. 

b.  Grounds  and  necessity. 

c.  Effect  of  withdrawal,  continuance,  or  nonsuit. 

d.  Costs. 

3.  Sickness  interrupting  trial. 

1.  Voluntary  nonsuit. 

a.  Common-law  rule, — At  common  law  plaintiff  has  a  right 
volnntarily  to  submit  to  nonsuit  at  any  time  before  the  jury 
have  rendered  their  verdict.* 

iWooster  v.  Burr,  2  Wend.  295;  Graham,  Pr.  2d  ed.  310;  Smith,  Action, 
137;  8.  p.  Bell  v.  Gardner,  77  111.  319;  Piedmont  Mfg.  Co.  v.  Buxton, 
i05  N.  C.  74,  11  S.  E.  264;  Lawrin  v.  Hanks,  14  S.  C.  L.  (3  McCord.) 
559. 

Even  after  charge,  and  verdict  made  up,  but  not  announced.  Peeples  v: 
Root,  48  Ga.  592;  Graham  v.  Tate,  77  N.  C.  120;  Tate  y.  PhiUips,  77 
N.  C.  126.  Not  allowed  after  verdict  published  (Brown  v.  King,  107 
N.  C.  313,  12  S.  E.  137 ) ,  or  delivered  to  one  allowed  by  the  court  to 
receive  it.    Merchants*  Bank  v.  Bawls,  7  Ga.  191,  50  Am.  Dec.  ^94. 

Allowed  even  after  motion  for  compulsory  nonsuit  made  on  sufficient 
ground.  Pescud  v.  Hawkins,  71  N.  C.  299;  s.  p.  Schafer  v.  Weaver, 
20  Kan.  294.  Or  to  direct  a  verdict  for  defendant.  Jackson  v.  Mer- 
ritt,  21  D.  C.  276. 

Whether  the  jury  leave  their  bench  or  not,  plaintiff,  by  not  answering 
when  called,  may  preclude  them  from  giving  a  verdict.  Cunningham 
V.  Duncan,  Anthon,  N.  P.  61. 

His  silence  is  not  assent  to  the  reading  of  a  verdict.  People  ez  rel.  Staf- 
ford V.  Mayor's  Court,  1  Wend.  36. 

6.  Statutory  restrictions, — This  matter  is  regulated  by  stat- 
ute in  a  majority  of  the  states.  The  reader  should  consult  his 
current  statute  on  the  question.  The  statutory  provisions  vary. 
According  to  some  the  plaintiff  can  not  submit  to  a  nonsuit 
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After  the  case  nas  been  submitted  to  the  jury  to  consider  the 
verdict.^  In  othey  states  it  cannot  be. done  after  the  jury  Jias 
retired.*  In  other  states  the  plaintiff's  right  to  submit  to:  ^, 
nonsuit  terminates  at  the  point  where:  tha  jury  i&  resiponve  to 
the  usual  inquiry  finally  announces  its  readiness  ta  give  in  its 
verdict;  in  case  of  a  sealed  verdict  the  plaintiff  cannot  take 
a  nonsuit  after  the  jury  has  agreed  on  a  verdict  sealed  the  same 
and  separated  unless  specially,  allowed  by  the  court.'  In  other 
states  it  many  be  done  at  any  time  before  trial.*  In  still  other 
states  the  plaintiff  cannot  submit  to  a  voluntary  nKOTfSuit  after 
the  arguments  to  the  jury  have  been  concluded  or.  waived.^ 

iniustrative  statutes  appear  in— « 

Arkansas.— Crawford  &  Moses  Dig.  of  Stat.  (1921).  J  1261. 

Iowa.— €ode  18d7  (Sapp.  1916)  §  »764.  '  :  • 

Kansas. — Gen.  Stat.  §  5990. 

Kentucky.— Carroirs  Civil  Code,  §  371. 

MisBouri.— Stat.  1919,  §  1410. 

Nebraska.— Comp.  Stat.  19ll,  §  0987. 

New  York.— Civil  Prac.  Act.  §  457. 

Massachusetts  Gen.  Stat.  chap.  231,  §  140,  provides  that  no  action  at, law 
shall  be  discontinued  nor  shall  the  plaintiff  in  any  such  action  become 
nonsuit  after  the  action  shall  have  been  referred  to  an  auditor 
and  hearings  before  such  auditor  have  been  begun  except  with  the 
written  consent  of  the  defendant  or  in  the  discretion  of  the  court. 

Fink  V.  Bruihl,  47  Mo.  173;  Savoni  v.  Brashear,  46  Mo.  345. 

Nor  after  direction  of  entry  of  judgment,  if  opportunity  was  given  plain- 
tiff  before  such  direction,  and  he  then  failed  to  take  the  nonsuit. 
Pabst  Brewing  Co.  v.  Smith,  59  Mo.  App.  476. 

Schafer  v.  Weaver,  20  Kan.  294;  New  Hampshire  Bkg.  Co.  v.  Ball,  57^ 
Kan.  812,  48  Pac.  137. 

And  the  Federal  court  sitting  in  Kansas  will  follow  the  state  practice  in 
this  respect,  ^tna  L.  Ii^s.  Co.  v.  Hamilton  County,  25  C.  C.  A.  94^ 
49  U.  S.  App.  122,  79  Fed.  575. 

HarriB  v.  Beam,  40  Iowa,  118  (holding  that  it  may  be.  done  afier  the 
judge  has  directed  a  verdicti  for  the  jury  have  not  been  then  directed 
to  retire  nor  to  enter  upon  •  thie  consideration,  of  the  case  without  re- 
tiring) ;  Qppenheij^ier  v.  Elmore,  109  Iowa,  196,  80  N.  W.  307  (holdr . 
ing  that  it  may  be  done  after  defendant  has  mtoved  to  direct  a  verdict 
in  his  favor  on  plaintiff's  evidence,  and  the  court  has  indicated  its 
intention  to  sustain  the  motion ) . 

Prois  v.  Mayfield,  31  Tex.  366;  Peck  v.  McKellar,  33  Tex.  234. 
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But  plaintiff  may  take  a  nonsuit  where  the  court  erroneously  withdraVg 
the  case  from  the  jury  and  directs  a  verdict  for  defendant.  Lockett 
V.  ]?t.  Worth  &  R.  G.  R.  Co.  78  Tex.  211,  14  S.  W.  504.  ' 

And  in  Oakland  Home  Ins.  Co.  v.  Datis,  —  Tex.  Civ.  App.  — ,  33  S.  W. 
587,  -plaintiff  waB  allowed  to  take  a  nonsait  after  the  court  had  an- 
nounced that  it  had  become  ^K>nvijioed  that  the  overruling  of  a  de- 
..  murrer  to  plaintiff's  evidence  was  ,erroneous,  and  the  demurrer  well 
taken,  and  that  it  would  set  aside  the  judgment  that  had  been  entered 
in  plaintiff's  favor,  as  suqh  an  announcement  was  not  an  announce- 
mient  bf  a  judgment  upon  the  demurrer,  although  the  ruling  if  main- 
tained would  lead  to  such  a  judgment. 

Bannaan  v.  Whiteley,  67  N.  J.  L.  487,.  31  Atl.  982. 
Sand.  &.H.  Big.  §§  5102,  5103. 

This  statute  is  also  in  force  in  the  Indian  territory.  Davison  v.  Gibson,  22 
C.  C.  A.  511,  40  U.  S.  App.  463,  76  Fed.  717.  . 

Northwestern  Mut^  L.  Ins.  Go.  v.  Barbour,  95  Ky.  7,  23  S.  W.  584. 

But  it  inay,  after  the  granting  of  a  i^quested  instruotion  to  find  for  de- 
fendant, but  before  it  is  actually  given.  Vertrees  v.  Newport  News  & 
M.  Valley  R.  Co.  95  Ky.  314,  25  S.  W.  1. 

BeaU  V.  Western  U.  Teleg.  Co.  53  Neb.  601,  74  N.  W.  54. 

It  can  be  done  at  any  time  prior  to  a  decision  sustaining  a  motion  by 
defendant  to  discharge  the  jury,  and  for  judgment  under  Ball.  Code, 
§  4994,  but  not  after.  Dunkle  v.  Spokane  Falls  &  N.  R.  Co.  20  Wash. 
264,  56  Pac.  51. 

« Florida.— Rev.  Gen.  Stat.  1920,  §  2690.  See  National  Broadway  Bank 
v.  Lesley,  31  Fla.  56,  12  So.  525  (error  to  refuse  an  application  made 
before  jury  has  retired). 

Indiana. — Burns's  Anno.  Stat.  1914  (Supp.  1918),  §  338.  See  Dunning  v. 
Galloway,  47  Ind.  182;  Helm  v.  First  Nat.  Bank,  91  Ind.  44. 

Virginia.— Code  1917,  §  6117;  Minor,  Inst,  part  1,  p.  782. 

Blackburn  v.  Minter,  22  Ala.  613. 

*  I  *  '        ' 

According  to  Vernon's  Sayles's  Civ.  Stat.  Texas  1914  (Supp.  1918),  art. 
1955,  at  any  time  before  the  jury  has  retired,  the  plaintiff  may  take 
a  ncmsuit  but  he  shall  not  thereby  prejudice  the  right  of  an  adverse 
party  to  be  heard  on  his  claim  for  affifmative  relief. 

According  to  Pierce's  Washington  Code  1919,  §  3122,  the  plaintiff  may 

dismiss  at  any  time  either  in  term,  time,  or  vacation,  before  the  jury 

retiires  to  consider  the  verdict  unless  set-off  b^  intervened  as  a  defense 

or  the  defendant  sets  up  a  counterclaim  to  the'  6t>ecific  property  or 

'  thing  which  is  the  subject  matter  of  th«  action. 

8  Pennsylvania.— Stat.'  1920,  §  17,315;  M'Lughan  v.  Boyard,  4' Watts,  808, 
316^5  'Boston  Bank  v.  Coryell,  9  Watts  &  S.  153;  Kates  v.  Lewis,  2 
-     Clark.   (Pa.)   53. 

4  The  California  Code  of  Civil  Proc.  1915  (Supp.  1917-1921),  §  681,  pro- 
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vldes  for  a  voluntary  nonsuit  by  plaintiff  at  any  time  before  the  trial 
upon  payment  of  costs,  provided  a  counterclaim  has  not  been  set  up 
or  affirmative  relief  sought  by  cross  complaint  or  answer  of  the  de- 
fendant. 

B  Wisconsin.— Stat.  1917,  §  2856. 

The  right  of  the  plaintiff  to  submit  to  a  yolunta;!rj  nonduit 
after  the  trial  has  begun  rests  in  the  discretion  of  the  court ; 
allowing  it  as  matter  of  right,  without  "die  exercise  of  discretion 
is  error.  ^ 

iTmro  V.  Atkin«,  122  Mass.  418;  Washburti  v.  Allen,  77  Me.  344;  Fulford 
T.  Converse,  54  N.  H.  548,  and  cases  cited;  Johnson  v.  Bailey,  59  Fed. 
670. 

Before  the  cause  is  open  to  the  jury  it  is  matter  of  right.  Burbank  v. 
Woodward,  124  Mass.  357;  Farr  v.  Gate,  68  N.  H.  367. 

But  it  should  not  be  permitted  after  he  has  put  in  aU  his  evid,enoe,  and  is 
not  surprised  by  any  evidence  put  i^  by  defendant.  .Johnson  v.  Bailey, 
69  Fed.  670.  .        '^ 

■    ■• ' 

e.  Where  defendant  dencands  affirmative  relief. — The  right 
of  plaintiff  to  take  a  nonsuit  where  the-  defendant  has  interposed 
a  counterclaim  entitling  him  to  afiirmative  relief  has  arisen  in 
a  good  many  cases.  In  the  states  in  which  plaintiff's  right  to 
dismiss  his  action  or  submit  to  a  nonsuit  is  defined  by  statute, 
these  statutes  usually  provide  that  he  may  dismiss  his  action 
at  any  time  unless  the  defendant  has  interposed  a  counterclaim 
and  asked  for  affirmative  relief.  But  where  there  is  no  statute 
defining  plaintiff's  rights  to  dismiss,  there  is  a  great  conflict 
of  authority  as  to  the  effect,  on  his  right  to  dismiss,  of  the  fact 
that  defendant  has  interposed  a  counterclaim.  From  a  review 
of  the  eases  involving  the  question,  however,  it  would  seem 
that  the  weight  of  authority,  especially  in  the  later  decisions, 
is  to  the  effect  that  the  plaintiff,  although  he  may  take  a  non-, 
suit  as  to  his  action,  cannot  prejudice  the  defendant  in  his  coun- 
terclainu*  . 

iSamaha  v.  Samaha,  18  App.  D.  C.  76;  Lay  v.  Collins,  74  Ark.  536,,  86 
S.  W.  281;   Coxe  V.  JDowns,  9  Rob.    (La.)    133;   Jones  v.  Jenkins,  9 
Rob.    (La.)'  180;  McDonogh  v.  Dutillet,  3  La.  Ann.  660;  Barrow  v. 
Bobickaux,  15  La.  Ann.  70;  Davis  v.  Yoiing,  Sd  La'.  Ann.  739;  State  ' 
ex  rel.  Gondran  v.  Rost,  48  La.  Ann.  4d5,  19  So.  256;  Qfiffin  v.  Jor- 
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,,    .ge:(i80n,  22.Miwj.  92;  Axiom  Min.  Co.  v.  little,  6  S.  D.  438,  61  N.  W. 

['],  441;,  Schaetzel  v.  Huron,  6  S.  D,  134,  60  N.  W.  741;   Cooke  y.  Mc- 

.  Quaters,  19  S.  D.  361,  103  N.  W.,385;  Riley  v.  Carter,  3  Humph.  230; 

Northwestern  Mut.  L.  I'ns.  Co.  v.  Barbour,  95  Ky.  7,  23  S.  W.  584; 

Bertschy  v.  McLeod,  32  Wis.  205,  rula  affirmed  ^n  33  Wis.  176,  14 

Am.  Rep.  755,  and  in  34  Wis.  244;   followed  in  Damp  v.  Dane,  33 

Wis.  430,  and  in  Grignon  v.  Black,  76  Wis.  674,  45  N.  W.  122,  re- 

.;>  hearingr  dienifid iiiy  76  Wis.  686,  45  N.  W.  938;  McKesson  v.  Mendetihall, 

q4  N.  (3*  50?;,>Fran«is  v.  Edwards,  77  N.  C.  271;  Purnell  v.  Vaughan, 

.80  N.  Q.  46;  Garwood  v.  J^afc,  «9  N.  C.  .363,  6  S.  B.  706;  Piedmont 

Mfg.  Co.  V.  Buxton,  105  N.  C.  74,  10  S.  E.  264;   People's  Bank  v. 

Stewart,  93  N.  C.  402. 

In  Whedbee.  v.  Leggett,  92  N.  jC-  465,  the  oqurt.  distinguished  between  a 
counterclaim  arising  out  of  the  contract  or  tTansactioiii.  set  forth  in 
the  complaint  and  a  counterclaim  arising  independently  of  the  cause 
of  action  alleged  in  the  complaint,  which  was  allowed  by  the  statute 
m  that  state, .  and  held  that,  where  the  first  kind  of  counterclaim  is 
set  up,  the  plaintiff  cannot  voluntarily  submit  to  a  nonsuit,  as  it  is 
*      r&asonable  and' just  that  the  rights  of  the  parties  arising  out  of  the 

'.  6aihe  co!ntract  or  transaction  should  be  settled  at  the  same  time ;  but 
that  it  is  otherwise  as  to  the  second  kind,  and  that  the  plaintiff  may 
submit  to  a  voluntary  nonsuit  as  to  his  own  cause  of  action,  but  can- 
'  J^^t,  b(f  so  doi^g,  put  an  end  to  the  defendant's  right  to  litigate  his 
own  counterclaim.'  And  to  the  same  general  effect  ate  numerous  other 
North  Carolina  cases.     McNeill  v.  Lawton,  97  N.  C.  16,  1  S.  E.  493; 

'  Bynum  v.  Powe,  97  N.  C.  374,  2  S.  E.  170;  Wilkins  v.  Suttles,  114 
N.  C.  660,  IfrS.  E.  606;  Union  Bank  v.  Oxford,  116  N.  0.  339,  21  S. 
R;4105   Rumbiough  v.  Young,  119  N.  C.  567,  26  B.  E.  143;  Sydnor 

,  Pump  &  Well  Co.  v.  Rocky  Jilount  Ice  Co.  125  N.  0.  80,  34  S.  B.  198; 
Olmsted  V.  Smith,  133  N.  C.  584,  45  S.  E.  953;  Tennessee  River  Land 
&  Timber  Co.  v.  Butler,  134  N.  C.  50,  45  S.  E.  956;  Boyle  v..  Stallings, 
140  N.  C.  524;  53  S'.  E.  346. 

Ill  several  North  Carolina  cases  the  nonsuit  was  granted  notwithstanding 
'    iJhe  fact  that  the  defendant  had  set  up  a  counterclaim;  but  these  cases 

wer?  decided  iiponthe  peculiar  state  of  facts  in  the  particular  case, 
,    .a^nd  aro  npt  necessarily,  opposed  to  the  general  rule  prevailing  in  that 

state.  Mercantile  Bank  v.  Pettigrew,  74  N.  C.  326;  Lee  v.  Eure,  93 
'    N.  C.  6, 

There  appears  to  be  some  confusion  in.  the  decisions  in  New  York,  especial- 
ly in  the  earlier  ones,  as  to  the  right  of  the  plaintiff  to  submit  to 
a  nonsuit  where  a  counterclaim  has  been  interposed.  Some  cases  hold 
that  plaintiff  may  take  a  4onsuit  before  the  t;ime  for  reply  to  the 
counterclaim  has  expired.  Seaboard  &  R.  R.  Co.  v.  Ward,  Igf  Barb. 
595;  Oaksmith  v.  Sutherland,  1  Hilt.  265,  4  Abb.  Pr,  16.    , 

OU^ra  ho^  t}^^i^  the  plaintiff  cannot  take  a  nonsuit  if*  the  time  to  reply 
haa  expired,  unless  some. special  ground*  be  stated,  wkiek  would  jus- 
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tify  the  court  in  making  such  aii  order  (Cockle  ^;'t}tiaerwoo9j  3  Duelr," 
676;  Geenia  v.  Keah,'  66  Barb.  245)  ;  but  that  it  trill' hot  be 'granted 
merely  upon  the  ground  of  thie  defendant's  insoliTencyi  (Gwtffihwey 'v;^ 
Cheatham,^!  Htin,  576).        '    ■  .         i 

So  it  has  been  held  that  plaintiff  may  have  a  nonsuit,  alithotigli'k  counter- 
claim has  been  interposed,  but  that  it  is  within  i^e  po^er  6f  the 
court  to  fix  the  terms.    Tubbs  v.  Hall,  12  Abb.  Pr.  IsT.  J^.  ^37.      ' 

Since  the  passage  of  the  amendment  to  ,§  412  of  the  Code  of  Civil,  Pro- 
cedure (§  26,  Civ.  Prac.  Act),  "^hich  stays  the  ruining  of  the  statute 
of  limitations  against  the  defendant's  count^diaimr  during  the  pendancy 
of  the  action,  the  plaintiff  may  at  any  time  discontinue:  his  action  on 
payi;ig  the  defendant's  taxable  costs  to  the  date  of  discontinuance, 
Cohn  V.  Anathan,  16  N.  Y.  Civ.  Proc.  Hep.  178,  4  N.  Y.  J3upp..97;' 
Felix  V.  Van  Slooten,  43  N.  Y.  S.  R.  791,  17  N.  Y.  Supp.  844. 

The  court  will  reverse  a  judgment  awarding  a  nonsuit^  where  t^e.rlohtE^ 
of  the  defendant  are  prejudiced,  but  not  otherwise.  *  tacific  Mail  S.  S," 
Co.  V.  Leuling,  7  Abb.  Pr.  N.  S.  37;  Rees  v.  VanPatten,  13  Ho^r.  l»r. 
258;  Van  AJen  v,  Schermerh'Orn,  14  Howl  Pr.  287;  Parker  t;  Gonofltaer*- 
cial  Telegram  Co.  3  N.  Y.  S.  Ji.'  174;  Iseliu  y.  S^th^  6^  Hun>  ^^^  l^ 
N.  Y.  Svpp,  683.  . 

In  the  later  New  To^k.  decisions,  t)ie:  anilel  a^emft  to  .\]«.  t^t  iwh^jUieo:  ;ar'.^f| 
the  plaintiff  may  dismiss  his  action  where  a  counterclaim  has  been 
interposed  is  within  the  discretion  of  the  court;  but  this  is  a  legal, 
and  not  an  arbitrary,  discretion,  and  the  appellate  ico^t.  will,  jr^versCf 
a  judgment  of.  nonsuit  M  the  rights  of  the  defendant,  are  prejudiced. 
Livermore  v.  Bainbridge,  61  Barb.  358,  affirmed  in  49  fT.  Y..  1^25;  Wilder' 
V.  Boynton,  63  Barbl  547;  Washington  Glass  Co.  v.  Benjamin,  4^  N. 
Y.  S.  B.  352,  17  N.  Y.  Supp.  135;  Walsh  v.  Walsh,  33  App.  D'ivl  '579, 
53  N,  Y.  Supp.  881;  Yellow  Pine  Cq.  v.  Lehigh,  Valley  Creosbting  Co. 
32  App.  Div.  51,  52  N.  Y.  Supp.  281;  Kruger  v.  Persons,  52  App.  Divl 
50,  .64  N.  Y.  Supp.  84;;  Janssen  v.  Whitlock,  58  App.  Div.  *rf6Y|  68 
N.  Y.  Supp,  1086;  Wanamaker  v.  Megraw,  ^7  Misc.  591,  59  N,  y.  Stipp. 
81;  Fizburg  v.  Ramsey,  49  Misc.  216,  97  N.  Y.  Supp.  359;  felock  v. 
Ott^nberg,  53  Misc.  647,  103  N.  Y.  Supp.  739;CarleW  ¥:  m'rcy; 
75  N,  Y.  375;  Re  Lasak,  131  N.  Y.  624,  30  N.  E.  112: 

Under  the  .civil  law  in  Texas,  numerous  of  the  earlier  deqisiops  h,eld  that, 
where  a  defendant  had  pleaded  in  reconvenjtion,  the  plaintiff  coul4j  not 
deprive  him  of  his  right  to  an  adjudication  uppn  the  matters  em- 
braced in  his  plea,  by  taking  a  nonsuit.  Thomas  v.  Hill,  3  Tex.  270^ 
Egery  v.  Power,  5  Tex.  501;  Bradford  v/ Hamilton,  7  Tex.' 55;  JtfcCd^ 
y.  Jones,  9  Tex.  363;  Peck  v.  McKellar,  33  Tex.  234;''Mfdlnd  v. 
Stephens,  9  Tex.  Civ.  App.  411,  29  S.  W.  54.     '     '   '        '    '      '      ' 

The  followixig  Texas  cases,  although  admitting  the,  gener^,!  rul^-hol^  that 
the  facts  of  the  particular  case  take  it  out  of  the  rule.  Brown  v. 
Pfouts,  53  Tex.  221;  Block  v.  Weiller,  61  Tex.  692.'  J  .»; 
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B:7  statute  tlie  defendant  is  ,now  afforded  the  same  protection  fonnerly 
given  him  under  the  civil  law.    See  Texas  Stat,  set  out  in  §  1,  b,  supra. 

For  coin^ary  decisions  sustaining  plaintiff's  right  to  dismiss,  see  Huff- 
stutler  V.  Louisville  Packing  Co.  154  Ala.  ^91,  15  L.R.A»(N.S.)  340, 
129  Am*  St.  Rep.  57,  45  So.  418;  Butfington  v.  Quackenboss,  5  Fla. 
196;  Clarke  v.  Wall,  5  Fla.  476;  Anderson  v.  Gregory,  43  Conn.  62; 
McCann  v.  Boyers,  8  3.  Mon.  285;  Fowler  v.  Lawson,  16  Ark.  148; 
Cummings  v.  Pruden,  11  Mass.  206;  Merchants'  Bank  v.  Schulenberg, 
54  Mich.  49,  19  N.  W.  741 ;  M'Credy  v.  Fey,  7  Watts,  496 ;  Shannon  v. 
Trueflt,  1  W.  N.  C.  248;  Usher  v.  Sibley,  2  Brev.  32;  Branham  v. 
Brown,  17  S.  C.  L.  (1  Bail.)  262;  Sewall  v.  Tarbox,  30  Me.  27;  Theo- 
bald V.  Colby,  35  Me.  179. 

For  a  fuller  review  of  the  cases  on  this  subject,  see  note  in  15  L.R.A.(K.S.) 
340. 

2.  Withdrawal  of  juror. 

a.  Power  o/nd  discretion  of  court, — The  power  of  the  court 
in  the  exercise  of  a  sound  discretion,  to  withdraw  a  juror  in  a 
criminal  case,  is  well  recognized,^  and  it  is  now  generally  held 
that  even  in  civil  cases  the  court  has  power  in  the  exercise  of  its 
discretion,*  or  by  consent  of  both  parties,*  to  withdraw  a  juror 
and  postpone  the  trial. 

1  See  note  in  48  L.R.A.  434. 

«  Huntington  v.  Toledo,  St.  L.  &  W.  R.  Co.  99  C.  C.  A.  154,  175  Fed.  632; 
Crane  v.  Blackman,  100  111.  App.  565,  declaring  the  granting  of  leave 
to  withdraw  a  juror  is  in  the  sound  discretion  of  the  trial  court,  and 
will  not  be  reviewed  except  in  case  of  great  abuse. 

Where,  before  plaintiff  had  rested  his  case,  he  requested  the  court  to  with- 
draw a  juror,  and  defendant  moved  to  nonsuit  plaintiff,  it  was  not 
error  to  4cny  nonsuit  and  permit  plaintiff  to  withdraw  juror.  Yel- 
low Pine  Co.  v.  Gutwillig,  20  Misc.  634,  46  N.  Y.  Supp.  251. 

See  Benson  y.  Altoona  &  L.  VaUey  Electric  R.  Co.  228  Pa.  290,  77  Atl.  492, 
where  the  court's  power  was  implied,  the  court  saying  that  where 
counsel  make  no  request  for  the  withdrawal  of  a  juror  for  Improper 
renuitks  by  counsel  in  the  presence  of  the  jury,  it  tnust  be  assumed 
ttat  he  was  satisfied  with  a  warning  by  the  court  to  the  jury  to  dis- 
regard the  femarks. 

"A  request  for  leave  to  withdraw  a  juror  ^s  usually  a  favor,  and  not  a 
right,  and  generally  rests  in  the  sound  discretion  of  the  trial  court  to 
decide  whether  or  not  such  damage  has  been  done  by  a  question' to  a 
witness  as  to  warrant  a  mistrial."  Adier  v.  Lesser,  110  N.  Y.  Supp. 
196.    See  tflso  Morrison  v.  Hedeirberg,  138  111.  22^  27  N.  £.  460. 

In  Strong  v.  District  of  Columbia,  3  MacArth,  409,  under  a  Maryland 
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statute  it  was  held  that  a  juror  might  l)e  withdrawn.    But  in  Schech- 
ter  V.  Denver,  L.  &  G.  R.  Co.  8  Colo.  App.  25,  44  Pac.  761,  the  oourt 
refused  to  permit  a  juror  to  be  withdrawn. 
8 Benedict  v.  Cozzens,  4  Cal.  381;   Cook  v.  Rittcr,  4  E.  D.  Smith,, 253; 
Bohmann  v.  Chicago,  16  111.  App.  48. 

The  English  practice  requires  consent. 

h.  Grounds  and  necessity. — A  jiiror  inay  be  withdrawn  where 
it  is  necessary  to  prevent  the  defeat  of  justice,^  as  in  case  of 
surprise,*  bias  of  juror,®  misconduct  of  a  juror,*  improper  re- 
marks to  jury  by  counsel  ^^  or  by  witness,^  or  other  improper  con- 
duct of  witness,''  or  other  cause  which  would  render  the  progress 
of  the  trial  unjust  *  or  unfair  to  either  party,*  or  the  verdict 
illegal." 

iWoloott  y.  Studebaker,  34  Fed.  8;  Schofield  y.  Settley,  31  111.  515  ^  Milter 
y.  Metzger,  16  111.  390;  Morrison  v.  Hedenberg,  138  IIU  22,  27  N.  E. 
460;  Van  Syckels  v.  Perry,  3  Robt.  621;  Glendening  v.  Canary,  5 
Daly,  489,  affirmed  in  64  N.  Y.  636;  Messenger  v.  Fourth  Nat.  Bank, 
6  Paly,  190,  affirming  48  How.  Pr.  542;  People  y*  Marks,  ,10; 
How.  Pr.  261;  St.  John  v.  Dupcan,  2  N.  Y.  Month.  L.  B.  20;  Planer 
y.  Smith,  40  Wis.  31;  Thomas  v.  Leonard,  5  111.  556;  Sheldon  v.  Bah- 
ner,  4  Pa.  Co.  Ct.  16;  People  ex  rel.  Perkins  y.  Common  Pleas  Judges, 
8  Cow.  127. 

t Dillon  y.  Cockroft,  90  N.  Y.  649  (arguendo),  on  right  to  apply  for  leaye 
to  withdraw  juror  because  of  unpreparedness  to  meet'  evidence  in 
coDBequence  of  a  stipulation  pf  parties. 

Where  a  party  is  surprised.!^  tho  eyidence  giyen  on  the  trial  by  his 
adyersary's  witnesses,  anci  is  not  prepased  with,  the  eyidence  to  re- 
but, Mb  proper  course  is  to  apply  lor  an  adjonmniiept  in  order  to 
procure  it  or  for  leaye  to  withdraw  a  juror,  and  if  he  neglects  rte  do 
80,  and  allows  the  case  to  go  to  the  jury  on  the  evid^ice  taken*  the  • 
oourt  will  not  grant  him  a  new  trial  on  the  ground  that  the  eyi- 
denee  was  a. surprise  to  him,  and  that  the. witnesses  whose  testimony 
was  needed  to  rebut  it  were  kept  away  fi^om  the  trial  by  oontriyance 
of  persons  acting  in  the  interest  of  his  adversary.  Messenger  y. 
Fourth  Nat.  5ank,  6  Daly,  190,  affirming  48.  How-  Pr.  542.' 

See  also  Bmith  yv  Ghi<kigo  Jimction  R.  Co.  127  III.  App. -89,  Wh^e  a 
motion  to. withdraw  a ^ juror  for  inability  to  seoui«  alleged  material 
«f?idence  was  properly  denied  where  moying  affidavits  did  n6t  m^ow 
materiality  of  such  evidence  and  diligefnce  to  obtain  it  before  trial; 
Chicago  y.  Bork,  128  HI.  Ap^^.  367,  affirmed  In'  227  III.  60,  81  N.  ]B), 
27,  holding  motion  to  withdraw  jUror  to  enable  inoylng  party  to  ob- 
tain  additional  evidence  was  properly  denied  when  such  party  does  not 
appear  to  have  exercised  diligened  in  seekin|f  to  obtaiii  (meh  evidence^ 
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before  trial;  Pirrung  v.  Supreme  Council,  l04  App.  Div.  571,  93  N. 
Y.  Supp.  575,  where  it  was  held  not  a  proper  exercise  of  discretion  to 
allow  the  withdrawal  of  a  juror  by  defendant  on  the  ground  of  sur- 
prise, Whete  practically  the  only  defense  to  an  action  on  a  mutual 
benefit  certificate  was  ineligibility  because  of  age  of  insured,  and  de- 
fendant had  shown  insured's  age  by  admissions  by  him  to  his  daugh- 
ter, but  the  court  had  refused  the  introduction  of  foreign  country 
recorda  of  vital  statistics,  because  of  failure  to  prove  foreign  law  un- 
der which  they  were  kept. 

Where  a  continuance  was  asked  to  examine  a  map  on  file  in  the  auditor'^ 
office,  and  to  compare  the  same  with  one  on  file  on  the  trial,  and  it  was 
admitted  that  if  the  maps  tallied  the  plaintiff  could  recover,  the  court 
properly  entered  a  verdict  for  plaintiff  and  refused  to  allow  the  with- 
,  drawal  of  a  juror,  but  gave  the  defendant  time  to  move  for  a  new 
trial  in  case  he  could  show  the  maps  differed,  which  he  failed  to  do. 
Morrison  v.  Hedenberg,  138  111.  22,  27  N.  E.  460. 

But  a  plaintiff  has  no  right  to  be  surprised  by  evidence  within  the  issues. 
If  however,  he  is,  he  must  find  out  hiis  surprise  at  the  trial,  and  he 
can  then  apply  to  the  court  for  leave  to  withdraw  a  juror,  or  submit 
to  a  nonsuit.    People  v.  Marks,  10  How.  Pr.  261. 

•  Sebring  v.  Weaver,  42  Pa.  Super.  Ct.  588,  holding  it  not  ground  for 
withdrawal  that  a  juror  and  one  party  to  the  action  belonged  to  the 
same  fraternal  society.  Chicago  €ity  R.  Co.  v.  Shreve,  128  111.  App. 
#462,  affirmed  in  226  111.  530,  SO  N.  E.  1049,  holding  it  hot  ground  for 
withdrawal  and  continuance  of  case,  that  juror  asked  witness  ques- 
tion and  evinced  doubt  as  to  his  testimony,  after  case  had  b«6en  on 
trial  five  days. 

«McKahan  v.  Baltimore  &  0.  R.  Co.  223  Pa.  1,  72  Atl.  251,  16 
Ann.  Oas.  173,  ivhere  the  court  made  a  misstatement  of  the  law  during 
the  course  of  argument  by  counsel  lor  nonsuit,  cauedng  the  au- 
dience to  applaud,  in  which  juror  joined,  for  which  oouft  dbouid  have 
wifdidrawn  juror  and  continued  case. 

8  Connelly  v.  Pittsburg  R.  Co.  230  Pa.  396,  79  Atl.  535,  holding  an  errc 
neoQis  ftatement  by  counsel  in  an  action  for  pstsoaal  injtKties,  as  to 
expectancy  of  life  and. loss  of  earning  power  amottttfting  to  twiee  the 
'  Amount  sued  for,  there  being  no  proof  as  to  life  tables  or  Itfe  eitpec- 
taaey  in  the  case,  was  ground  for  withdrawal  of  a  jurot.  Qfeetoberg 
V.  Shindel,  71  Misc.  466,  128  N.  Y.  Supp.  661,  holding  it  improper 
to  deny  motion  to  withdraw  a  juror  where  plai&tiff^s  eouaMel,  in  ac- 
'.  tvm.  for  conversion,  being  entitled  to  introduee  smtimons  and  torn- 
plaint  in  former  action  between  the  same  parties  coaceming  sameasub- 
ject-matter,  introduces  .  the  entire  judgment  roll  and  reads  to  jury 
indorsement,  of  court  denying  judgment  and  alleging^  party  to  'be  a 
confessed  perjurer,  which  was  not  witSUn  the  isaues  and  wm  so.  read 
to  pTejudice  jury. 

6  8urfaoe  v.  Bentz,  228  Pa.  610,  77  Atl.  922,  where  it  was  hiM  Nflvft  ceurt 
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erred  in  refusing  to  witlidraw  ^  juro^  on  ciccount.  of  improper  reipa^ks 
by  witnesses  while  testifying.  ty^'O  of  whom  were  parties  to  the  action, 
and  all  of  whom  displayed  more, or  less  feeling  whil6  on  the  witness 
stand.  Th6  court' says:  **Fbr  'sLnf  irrelevant  or  improper  Matter  tend^ 
ing  i6  |»rejQ<lice  or  mislead  th6  Juroirs  slM  placied'be^6]f0U!ieih"by  am 
witness,  especially  by  "a-  witneas>  who  ia  ialeo*  a  party,  tJiQ:  /eoiirt,  s»bpuld  [ 
act  promptly  and.  protect,  the  paxty  whose  ..cause  :^-^^;!cposed.  to  th.e 
improper  influence  upon  the  minds  of  the  ju,ry, . .  It  is  quite  as  neces-. 
sary  .to  protect  a  party  against  the  improper  remarks  to  a  jUry  made 
by  a  witness,^  as  it  .is,  against  such  remarks  when  uttered  by  counsel. 
In  either  case  it  is  inexcusable,  and  the  only  protection,  the  ^injured 
party  has  must  come  from  the  court,  ai^d  it  should  act  promptly.'* 

^Hale  V.  liale,  32  Pa*.  Simper.  ,Ct.-  37,  wh^r^  it  w^s  .held  ev;ror  to  .refuse 
motion  to  withdraw  a  juror  and  continue  ctise  in  action  -between 
brothers,,  where  .one  persistently  imputed  crimes  to  the  other  that  had 
DO  possible  relevancy  to  the  questions  in  issue,  an4  constantly,  put 
in  arguments  and  tried  to  throw  slurs  on  persons  connected  with,  the 
case. 

I  The  court  on  being  satisfied  that  <fl{ny,  real  gfpund  of  surprise  exists,  such 
as  the  unexpected  ab^en/:e  of  witnesses  who  had  been  in  attendance,  or 
that  have  been  kept  out  of  the  way,  the  sickness  of  a  juror,  party,  or ' 
counsel,  or  any  other  accident  occasioned  by  substantial  misappre- 
hension or  disappointment,  which  would  render  its  further  progress 
unjust  or  unfair  tp  either  party,  may,  in  the  exercise  of  a  sound' dis- 
cretion, direct  the  .withdrawal  of  a  juror,  or  discharge  the  jury  and 
postpone  the  trial.    Glendening  v.  Canary,  5  Daly,  489,  a^ffirmed  in  64 

N,  Y.  63a.  .".,■"    .  ,  ;"      "'       "  '  "■'  ._ 

9  The  court  did  not  err  in  refusing  a  mption  to  withdraw  «  j^ror,  in  eject- 
ment,  on  o^er^of  p^oof  by  plaintiff  that  defendant  had  bought  with, 
notice  of  frauds  in  his  tit^e,  and  had  paid  extra  premiums  to  a'title 
insurance  company  for  indemnification  against  it,,  where  court  orders 
jury  withdrawn,  and  argument  proceeds  in  their  absence,  when  motion 
is  overruled,  the  offer  is  withdrawri,  and  jury  is  brought  in.  Bandal 
V.  Gould,  226  Pa.  42,  73  Atl.  986.  '    '  '    -  •'      '   - 

WThe  court  h«s  the  discretion  to  (iifioharge  a  juror  whenever , it  come^  to 
th$  knowledge  of  the  court  that. one  who  has  inadvertently  been,  sworn 
cannot  render  a  legal  verdi^;?^  in  the, case,    Thomas. v.  I^onarc^  5  111. 

556.  ^      '      »  .      .         ,       ; 

■      •      .■'■'■.■  '   '     -      •        "-^  ;    •  ,  .    .;..       •    ■: 

c.  Effect  of  withd^nwai,  cmvUi^uance,  or  noitsi^f.—The  prac- 
tice of  withdrawing  a  juror  is  adapted  to*  wdrk  a  <M>iitiiixiJlnce 
of  the  case  by  prodiiding  k  t^chtri^'al  ftaistrial.  Itas  an^indireet ' 
mode  of  accomplishing  a  postponement  for  causes  arising  dur- 
ing the, trial  and  whieji  woi^jjijir  Vu);  .for  postponemenV  .4^^ ^?^  ^ 
juBt  trial.^-.'    '-,,,•>.-•.,.        •.''•,.-:      .".,        r'  .  ."y, 

Abbott,  Civ.  Jur.  T.— 35. 
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A  nonsuit  does  not  necessarily  result.* 

Courts  may,  in  the  exercise  of  a  sound  discretion,  allow  a 
juror  to  be  withcjrawn,  and  still  retain  the  cause  upon  the  cal- 
endar for  trial,  instead  of  nonsuiting  the  plaintiff  for  a  defect  in 
his  proof,  as  in  case  of  mistake  or  surprise  on  his  part  in  the 
preparation  of  his  cause  for  trial ;  and  this  even  where  the  de- 
fendant has  not  wilfully  misled  the  plaintiff.' 

1  Usborne  v.  Stephenson,  36  Or.  328,  48  L.R.A.  432,  78  Am.  St.  Rep.  778, 
58  Pac.  1103,  wherein  the  practice  is  denied  as  to  Oregon.  Rosengarten 
V.  Central  R.  (?o.  69  N.  J.  L.  220,  54  Atl.  564,  holding  withdrawal  of 
juror  by  direction  of  the  court  produced  a  mistrial,  and  a  new  trial 
could  hot  be  directed. 

Under  the  Maryland  act  1785,  chap.  80,  providing  that  courts  of  law 
shall  have  full  power  to  allow  amendments  before  verdict,  and  that, 
if  amendment  is  made  after  the  jury  is  sworn,  a  juror  shall  be  with- 
drawn, it  has  been  held  error  to  refuse  a  continuance.  Strong  v. 
District  of  Columbia,  3  MacArth.  499. 

In  the  note  to  Usborne  v.  Stephenson,  48  L.R.A.  432,  441,  the  annotator's 
conclusion  is  that  the  practice,  while  still  within  the  proprieties  of 
legal  procedure,  is  giving  way  to  the  more  direct  mode  of  applying  for 
a  continuance  and,  if  it  be  allowed,  setting  aside  the  swearing  of  the 
jury  with  an  order  for  the  continuance.  As  to  those  states  where  the 
result  is  to  be  sought  by  direct  means,  see  ante,  chapter  I.,  Applica- 
tions to  Postpone,  and  compare  ante  this  chapter. 

8  Benedict  v.  Cozzens,  4  Cal.  381;  Bohmann  v.  Chicago,  15  111.  App.  48; 
Schofield  v..  Settley,  31  111.  515. 

The  power  of  the  circuit  court,  in  a  proper  case,  to  permit  a  juror  to  be 
withdrawn,  or  to  order  a  nonsuit,  is  undoubted;  but  there  is  no  neces- 
sary connection  between  the  two  processes.  The  withdrawal  of  a  juror 
operates  to  continue  the  cause,  and  does  not  of  itself  entitle  the  de- 
fendant to  a  judgment  of  any  kind.  If  a  nonsuit  be  properly  granted, 
the  withdrawal  of  a  juror  as  preliminary  thereto  is  entirely  super- 
fluous and  harmless.  But  if  judgment  of  nonsuit  be  rendered  merely 
because  a  juror  has  been  withdrawn,  such  judgment  is  founded  upon 
a  misapprehension  of  the  legal  effect  of  withdrawal,  and  is  erroneous. 
Planer  v.  Smith,  40  Wis.  31. 

The  withdrawal  of  a  juror  without  showing  cause  sufficient  for  a  contin- 
uance amounts  to  a  nonsuit.  Wabash  R.  Co.  v.  McCormick,  23  Ind. 
App.  258,  55  N.  E.  251. 

Where  a  inotion  was  made  for  a  nonsuit,  s^nd,  in  order  to  defeat  that  mo- 
tion, plaintiff  moved  to  amend  the  complaint,  the  court  declined  to 
grant  a  nonsuit,  but  intimated  that  plaintiff's  counsel  might  withdraw 
a  juror  and  apply  for  such  amendment  at  special  term.  A  juror  was 
accordingly  withdrawn  and  the  case  went  over,  and  thereafter  the 
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amendment  was  refused  on  the  ground  ,that  it  was. a  new  and  sepa- 
rate cause  Of  action  and  was  barred  by  limitation.  ,  Van  Syckels  v. 
Perry,  3  jR6bt.  621. 

J  People  ex  rel.  Perkins  V.  Common  Pleas  Judges,  8  Gow.  127,.  the  court  de- 
claring it  a  convenient  and  neeessary  ptaotice,  in  some  instances^  to 
preTent  a  failure  of  justice. 

Where. the  eourt  allowed  the  plaintiff  on  the  trial  to  amend  his  declarat 
tion,  and  directed  a  juror  to  be  withdrawny  and  continued  the  case, 
it  was  held  that  the  continuance  was  at  the  instance  of  the  plaintiff 
in  error,  that  it  was  necessary  for  th^t  purpose  that  the  jury  be  dis- 
charged, that  a  discretion  is  necessary  to  the  administration  of  jus- 
tice, and  that  when  it  is  properly  exerciited  no  one  can  complain. 
Miller  v.  Metzger,'  16  IlL  390. 

Where  a  party  to  a  suit  is  .surprised  by  an  linlooked-foi:  construction,  of 
one  of  the  rules  of  the  court  upon  whi^h  he  has  relied  in  making  out 
his  case,  the  jury  will  be  withdrawn  and  the  cause  continued.  Shel- 
don V.  Bahner,  4  Pa.  Co.  Ct.  16.  But  in.  Wolcott  v.  Stiidebaker,  34 
Fed.  8,  where  the  court  was  about  to  direct  the  vei'dict  for  the  de- 
fendant, and  the  plaintiff  asked  for  a  nonsuit,  it  was  held:  ''It  is 
not  our  practice  to  grant  what  is  technically  known  as  a  nonsuit.  Thfc  • 
proper  practice  would  be  for  the  plaintiff  to  ask  to  WitiMinaw  a  juror 
and  discontinue  the  case."  Under  the  Colorado  Civil  Code,  providing 
that  an  involuntary  nonsuit  maybe  granted  upon  motion' of  the'  de- 
fendant, the  court  may  sua  sponte,  or  on  motion  of  either  party,  grant 
a  nonsuit  in  every  case  where  there  is  snch  a  failure  of  evidence- that 
a  verdict,  if  found,  would  be  set  aside.  Schechter  v.  Denver,  L.  &  G. 
R.  Co.  8  Colo.  App.  25,  44  Pac.  761. 

d.  Costs. — As  condition  of  granting  leave  to  withdraw  jtiror,  r 
costs  may  be  imposed  on  moving  party;  ^  and  he  will  ordinarily 
be  liable  unless  cause  sufficient  for  continuance  be  shown." 

4 

Where  the  parties  agree  to  withdraw  a  juror,  each  party  pays 
his  own  costs.*  • 

iRawson  v.  Silo,  106  App.  Div.  278,  93  N.  Y..  Supp.  416,  holding  it  ia.not 
an  ahuse  of  diseretlon,'  on  motion  to  withdraw  a  juror  and  have  the 
trial  postponed,  as  condition  of  granting  request,  tliat  party  making 
request  pay  to  his  opponent  a  fee,  a  trial  fee,  and  witnesses'  fees  of 
the  term  to  be  taxed.  If  party  considers  terms  imposed  as  condition 
of  grant  of  motion  for  withdrawal  onerous  and  unsatisfactory,  he 
should  decline  to  accept  the  ord^r  and  proceed  with  the  trial. 

s  Costs  are  taxable  against  party  withdrawing  a  jufor,  where  cause  suffi- 
cient for  a  continiuance  is  not  shown.  Wabash  R.  Co.  v.  McCormick, 
23  Ittd.  App.  258,  65  N.  E-  251. 

n  Tidd,  Pr.  2d  Am.  (from  8th  Lond.)  ed.  909i 
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See  also  Stodhart  v.  Johnson,  3  T.  R.  657,  100  Eng.  Reprint,  788;  Burdon 
V.  Flower,  7  Dowl.  P.  C.  786;  Tiiottias  v.  Lewis,  5  Dowl.  P.  G.  395,  W. 
W.  &  D.  67,  1  Jur.  104;  Hammond  v.  Thorpe,  2  Dowl:  I  P.  C;  721,  1 
Crowip.  M.  &  R.  64,  4  Tyi-w.  838,  8  L.J.  Exeh,  N.  S.  358;  Seely  v. 
Powers,  3  DowL  P.  C.  372j,  Seamoar  v.  Bridge,  8  T.  R..  408,  101  Eng. 
Reprint,  1459.  \. 

For  a  full  review* of  all  thecaaes  on  the  subjeot  ol  w^hdrawin^  a  juror, 
sfee  note  in  48  L.K.'A.  432, 

3.  $;LcHness  intejrrupting  trial. 

...The  mere  disturbance  .of  the  trial  by  the  sudden  siqkness  of 
a  party  presents  an  occasion  for  the  discretionary  ruling  of  the 
court  whether  to  proceed  with  the  trial,  or  how  to  avoid  prej- 
udice; and  the  same  is  true  as  to  emotional  demonstrations  by 
third  persons  present.^  But  if  the  judge  fall  ill,  and  is  not 
able  to  conclude,  the  trial,  it  cannot  be  done  by  a  substitute.* 

« 

1  It 'Was  not  an >  abuse  of  discretion  to  .continue  the  trial  .though  plaintiff, 
-whose  epilepsy  v^aq.u  ..^ibuted  to  the  injury  su6d  on,  fell  in  a  fit  in 
court  during  the  trial.  Galvestjon,  H.  &  S.  A.  R.  Co.  y.  Hitzfelder,  24 
.Ter.  Civ.  App.  318,.  6$  S.  W.  707.  So,  where,  after  the  adjournment 
for  the-  day  but  while  some  of  the  jury  were  yet  present,,  the,  prostra- 
tion of  the  plaintiff  in,  the  court  room,  presumably  from  the  illness 
•  brought  on  by  the  injury  sued  on,. presented  a  case  for  discretion  of 
the  judge  as  to  whether  the  trial  ought  to  continue.  McGloin  v. 
Metropolitan  Street  R.  Co.  71  App.  Div.  72,  75  N.  Y.  Supp.  593. 

Dicturn  that .  eond,ujct  of  parties  and  counsel  are  peculiarly  within  the  dis- 
cretionary  control  of  the  judge,'  sustaining  refusal  of  new"  trial  of 
action  for  breach  of  promise  of  marriage,  where  during  trial  plain- 
tiff ¥ell  fainting,  arid  exdaiiiled,  ^'Oh,  my  baby  darling!"  .Poe  v.  Arch, 
29  S.  D.;  291,  128  N:  W.   166. ' 

See  also,  as  to  the  judge's  discretion  where  a  witness  was  overoome  by  emo- 
tions of  grief  while  on  the  stand.     Western  U.  Teleg.  Co.  v.  Shaw, 
'  40'  tex.  C?V.  App.'  277,  '90  S.  W.  58;  or  where  the  mother  of  plaintiff 
fainted  in  coiirt  during  the  trial.     Graves  v.  Rivers;,  .3  Ga.  App.  510, 
-     60  S.  £.'274;  and  it  was  no  ground  for  discharge  of  th^e  jury  that  the 
'  '  father  6f  deceased,  while  -  testifying  in  action,  for  .<}he  wrongful  death, 
shefd  tears.     Edwards  v.  Metropolitan   Street  R.   Co*  ,143  Mo..  App. 
371,  127  B.  W.  605." 

2  Under  statute  authorizing  8UbstitMi(^n  of*  judges-  iri  ttttfie'  of'*ickness, 
"except  in  the  trial  of  cAses  Where  the  trial  has  alrea4y  oommenced," 
it  was  error  to'  conclude  a  trial  where  only  the  .charge  remained  to  be 
given,  and  one  already  prepared  by  tihe^  ju;dg<^  who  -fell  ^ick  y99^  given. 
Rossman  V.  Moffett,  75  ]\llnii..289,  77,N.  W^  960.   ,      ..  ,    • 
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8.  Dili^e^ce. 

9.  Probability, 

10.  Carriers;  passengers. 

11.  Incorporation. 

12.  Partnership. 

13.  Persona)  (^tatvA,  relatioh)<occupattidn^  pr  CBpe^eity* 

14.  Master  and  servant^  .^^ncy^     .     ,, 

15.  Bodily  or  mental  conditions.  , 

16.  Physical  conditions  and  qualities. 

17.  Fraud;  duress;  undue  influence. 

18.  Intent,  ass^ftt,  electitfA',  wdiVei-,  or  dih^i'  riiferital  pttrpbai*.' 

19.  KrioWledgW  belief  or  meiital  peHeptlon.  ^   '     i    . 

20.  Contracts  attd  MTit(ngte;' ccimstrilctidn'.''       'i     '        ::       /    ..  .\ 

21.  Libel  or  slander;  ni^liciox^s  ^foseciitfon.' 

22.  Kegligenoe  .generaUyi  »-    i.    j-.  .-    i       - 
23.'  Carrierffr  onegligenee.*  t    ,                                           ,    , 

24.  Negiiigence  as  to  hi^tra^s'.'. 

25.  Negligence  as  torailnoads  and' sti^eet  railways; .    ,      . 

26.  Negligenoe  as  t6  (tondition sof.  buHdings  pr: grounds.       ,    : ;. 

27.  Negligenoe  as  to  fijrq,  watejf,  e)e(\ti;icity  or  oth^;p  dangerous  thing,     ,    ^ 

28.  Negligence, a^  to ;sepvai}ts.  -,        ,.         ,  ,. 

29.  Negligence  of  innkeepers,  telegraph  companies,  and  bailees  or  agents. 

30.  Negligence  as  to  banks  and  commercial  paper. 

31.  Sef  ibiis  and  Vi!fur  mistonduet.  '  ^'  •'    '•         J-    .    =  -5 

ius^^,,:\ ,,:  ■■:•....:.■:,■,:,  ■,':/. 

The  tftmctioja.  of  deeldii^  theilawiquestioias,  tjjiat:airise.dijiring 
the  tml  betengfe'  to  tie'  judge,  while  that  4tf  findiogthe  :facts 
from  the  eviden<3e  adduced  is 'for  the  jtitj}-       "      •' 

>The  httr  of  thb  <tfaiK»  mHist  b«  fl^tefminedby  the  ddUrt,  ai¥d  should  not  b© 
submitted  to  the  jury.     BeggaV.'' First  Nat.  Bank,  134  IH.  App.  403; 
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Tobler  v.  Pioneer  Min.  &  Mfg.  Co.  166  Ala.  482,  52  So.  86;  Livingston 
V.  Taylor,  132  Ga.  1,  63  S.  E.  694;  Staunton  v.  Smith,  6  Penn.  (Del.) 
193,  65  Atl.  593  (including  construction  of  written  instruments). 

The  judge  should  explain  and  interpret  statutes,  documents,  and  papers. 

,  ^chilansky  y.  Merchants'  &  M.  F.  Ins.  Co.  4  Penn.  (Del.)  293,  55  Atl. 

'    •  'ioi4;  Berry  v.'  Clark,  117  Ga.  964,  44  S.  E.  824;  Telfair  County  v. 

Webb,  11-9  Ga.  916,  47  S.  E.  218;  Libby  v.  Deake,  97  Ue,  377,  54  Atl. 

856;   Bedenbaugh  v.  Southern  R.  Co.  69  S.  C.  1,  48  S.  E.  53;  Blair 

V.  Baird,  43  Tex.  Civ.  App.  134,  94  S.  W.  116. 

If  one  reasonable  mind  might  reach'  one  conclusion,  while  another  reason- 
able mind  might  reach  a  different  conclusion,  as  to  a  controlling  fact 
on  the  evidence  presented,  the  question  is  for  the  jury.  Gordon  v. 
Ashley,  191  N.  Y.  193,  83  N.  E.  686;  Tousey  V.  Hastings,  194  N.  Y. 
82,  86  N.  E.  831,  citing  Re  Totten,  179  N.  Y.  112,  70  L.R.A.  711,  71 
N.  E.  748,  1  Ann.  Cas.  900.  Whether  evidence  is  competent  on 
the  question  of  damages  is  for  the  court,  but  its  probative  effect 
on  that  question  is  a  jury  question.  Jaynes  v.  Omaha  Btreet  R.  Co. 
53  Neb.  631,  39  L.R.A.  751,  74  N.  W.  67. 

When  there  is  a  qtieeticm  of  fmt  to  be  decided  preliminary 
to  a  law  question,  such  question  is  for  the  court  as  well  as  the 
law  question.^ 

1  Competency  of  ^^tpiesii  Qr  .o|  evidence  is  for  court. .  Worthington  v.  Men- 
cer,  96  Ala.  310,  17  L.R.A.  407,  U  So.  72  (sanity);  Pickett  v.  Wil- 
mington  &  W.  R.  Co.  117  N.  Q,  6X6,30  L.R,A,  ?57,  $3  Am.  St.  Rep. 
611,  23  S.  E.  264  (qualilicatiQxi  to  giv^  opinion) . 

The  fact  question  whether  the  nonexpert  offered /on  an  issue  of  sanity 

have  had  the  requisite  knowledge  and  observation  to  qualify  them  is 

,     addressed  to  the  discretion  of  the  trial  judge,  but  the  weight  to  be 

given  to  nonexpert  te^Smony  predicated  on  a  state  of  facts  detailed 

by  the  witness  is  lor  the  jury.    See  note  tOi38'  L.RiA.  738i  788. 

Sufficiency  of  foundation  for  admission  of  note.  Patton  v.  Bank  of  Lafa- 
yette,  124  Ga.  965,  5  L.RJ^.(N.S.)    592,  63  S.  E.  664,  4  Ann.  Cas. 

The  admissibility  of  books  of  account  i^,  ipi  the  first  instance,  a  question 

for  the  court  on  the  preliminary  proof  required  by  ttie  common   law 

or  by  statute,  but,  after  they  are  admitted,  the  weight  to  be  given 

iShem  is  f6r  the  jury,  to  b^nfeai^ured  by' thdr  appearance  and  manner 

of  keeping)  as:  well  as  by  ell. other  iiudicia  6f  truthfnlnesii.     See  note 

to  52  L.R.A.  608,  and  cases  there  cited. 

Whether  a  usage  has  been  established  and  its  binding  force  upon  the  par- 

'     ties,' the  facts  being  undisputed..,  Runyan  v.  Central  R.  Co.  64  N.  J. 

.    :L.  ^r,  48  J4.R.A.  744,  44  Atl.   985.  .     r 
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The  right  of  jury  to  determine  existence  of  facts  essential,  to  the  admis- 
sibility of  dying  declarations  is  discussed  in  the  note  16  L.R.A.  (N.S.) 
660. 

A  question  is  said  to  be  mixed  when  it  involves,  primarily, 
the  deoision  of  a  fact  question,  and,  secoiitdarily,  the  decision  of 
a  law  question  predicated  on  that  fact.^ 

iDomicil  of  person.  Stallings  v.  Stallings,  127  Qa.  464,  9  L.B.A.(N.S.) 
593,  56  S.  £.  469. 

As  to  reasonableness  of  ordinance,  see  Houston  &  T.  G.  R.  Co.  v.  Dallas, 
98  Tex.  396,  70  L.R.A.  850;  84  S.  W.  648. 

Monopolistic  nature  of  a  traffic  agreement.  South  Florida  R.  Co.  v.  Rhodes, 
25  Fla.  40,  3  L.R.A.  733,  23  Am.  St.  Rep.  606,  5  So.  633. 

It  is  a  mixed  question  whether  servants  are  in  a  common  employment  so 
that  they  are  f'fellow  servants.''  See  note  to  50  L.R.A.  421,  and  cases 
cited. 

2.  Weight  of  evidence  and  credibility  of  witnesses. 

The  weighing  of  the  testimony  or  the  evidence,^  and  the 
credibility  of  the  evidence  or  of  the  particular  witnesses,*  in- 
volve the  decision  of  facts,  and  is  for  the  jury. 

A  question  may  be  for  the  court  if  all  the  testimony  on  the 
one  side  is  wholly  unworthy  of  any  credibility,' 

^See,  generally,  chapter  xxi. 

•  Credibility  of  witnesses  is  for  jiiry.  Canajoharie  Nat.  Bank,  v.  Diefen- 
dorf ,  123  N.  Y.  101,  10  L.R.A.  676,  26  N.  E,  402 ;  Dobbins  v.  iTobbins, 
141  N.  C.  210,  10  L.RJL.(N.S.)  186,  115  Am.  St.  Rep.  682,  53  S.  E. 
870;  Southern  R,  Co.  v.  Coursey^  115  Qa.  602,  41  S.  E.  1013;  Chicago 
Union  Traction  Co.  v.  O'Brien,  219  111.  303,  76  N.  E.  341;  Indianapolis 
Street  R.  Co,  v.  Johnson,  163  Ind.  518,  72  N.  E.  571;  Houston  &  T. 
C.  R.  Co.  V.  Bell,  97  Tex.  71,  75  S.  W.  484. 

Effect  of  insanity  on  credibility  is  for  jury.  Worthington  v.  Mencer,  96 
Ala.  310,  17  L,R.A,  407,  11  So,  72. 

llie  question  of  credibility  is  for  the  jury  to  determine  after  seeing  and 
hearing  a  witness;  and  it  should  be  submitted  to  them  without  in- 
structions as  to  the  existence  of  any  presumption  as  to  truth  or ;  false- 
hood. State  V.  Halveraon,  103  Minn.  265,  14  L.RJV..(N.S.)  947,  123 
Am.  St.  Rep.  326,  114  N.  W.  957. 

So  it  is  lor  the  jury  to  say  whether  witnesses  are  contnulicted  by  written 
statements  proved  at  the  trial,  where  statements  were  procured  from 
them  prior  to  the  trial  by  one  who  took  notes,  and  then  dictated  an 
elaboration  thereof  to  his  stenographer,  whose  transcript  is  the  state- 
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"   -meftt  proved.     Ciiicago  City  R.  Go.  v.  Tuohy,  196  IlL  410,  58  LR.A. 
"     27a,  63  1^.  E.  997. 

Credibility  and  value  of  the  testimony  of  a  lawyer  from  another  state  as 
to  the  rule  upon  a  certain  subject  in  that  state.     Hancock  v.  Western 
' '.      U.  Teleg.  Co.  137  N.'C.;49r,  69  L.R.A.  403,  49  S.  E.  952. 

'If  "fthte  parties  are  tlie '  only  wrtnesd^e,  the  question  of  their  credibility  is 
for  the  jury.  Massey  y.  South^i'ii  R*  Qo.,  106  Va.  515,  66  S.  E.  275; 
Murphy  v.  Hiltibridle,  132  Iowa,  114,  109  N.  W.  47li 

The  pr6vincte  <of  the  jury  in  case,  of  uncontrsbdiioieil  testimony  Ib  diseuased 
in  the  annotation  8  A.L.R.  796. 

?  BJunienthal  v..  Boston  &  M.  |l.  <?o.  97  Jkle,  ,?55,  54  Atl.  ,747.  Whether  or 
not  a  business  was  legitim;ate/ .ought  not  tp  }|aye;  bee^  submitted  to 
tli^e  jury,  where  the  only  .evidence  to  support  the  legitimacy  was  such 
as  had  no^  cri^dibility  in  law.  Wpltmer  v.  Bishop,  171  Mo.  110,  65 
L.R.A.  584,  71  S.  W.  167.    '  "  ' 

'•-  •        ••       r     .   '        : .        •        .  % 

The  general  rule  is  that  the  testimony  of  experts  is  not  con- 
clusive on  the  jury,  which  may  determine  its  weight  and  credi- 
bility, and  reject.itiif,  lon  juat:isi«d  fair  uoi^ideratioH^  it  does 
nbt  ^Qem  •  reasonable  and  true*^.  The;  queBtion  of  the  value  and 
weip;ht.of  expert  testimony  in  such  cas^s  is  for  the  jury,* 

The  same  is  true  ,as.  to  .wnexperts.^r     .     .  .,  .;, 

IThe  Conqueror,  166  t^'  S.'  lib,  41  L.  ed.  ^37,  17  Sup.  tTt.  Rep.  510;  Bever 
V.  Spangler,  93  Iowa,  670,  61  N.  W.  idt^; 'HilttiphWefe'V.  Johnson,  20 
Ind.  190;  Wells  v.  Leek,  151  Pa.  431,  25  Atl.  101;  Templeton  v.  People, 
3  Hun,  357;  MuUer  v.  Ryan,  19  N.  Y.  S. 'R.  109,  2  N.  Y.  Stipp.  736; 

■'  !   Ciase  v.  P«tew,  ^^  Hun,  67,  10  N.  Y.  S.  R;  811;-  Laflin  v.  CMcago,  W. 

'  &'N. 'R.  Co.  38  F^d.  415.  See  aldo  exhaustive  note  in  42  L.ILA.  764, 
'      as  to-concluei'VGiiess'Of  tcstimoTiy  of  experts.' 

Testimony  of  attending- phyeiciait  that  applicant  for  aeddent  insurance 

had  chronic  bfonchitis  riot 'cbnclusiVb  of  breath'  of  warranty,  where 

'  there  was  <i)ther  eviidehcc  that 'life  general  hfealth  was  good.     French 

V.  Fidelity  &  C.  Co.  135  Wis.  250,  l7  L.R.A'.'(N.S.)    1011,  116  N.  W. 

8  Baird  v.  Shaffer,  101  Kan.  585,  L.R.A.1918D,«  038,  168'  Pae.  836.  An  ex- 
tensive'iidte  on  the  valu^  and  weight  of -expert  teatimony  as  to  hand- 
writing and  typewriting '  appears  in  connection  with  the  report  of  the 
above  case  in  L.R;A.1918D,'  642.  .;  . 

The  cbriclusiveneW 'upoli' jui*y  of  testimony  of 'everts  as 'to  the  value  of 

professional  services  is  discussed' in  a'noffe,  45  L:R.A.tN.S.)  181. 
«?rewfeatd  V.  Yundt^  132  Pa.  924.,  1»  Atl.  2S8;  Foster  v.  Dickerson,  64  Vt. 
■  238,^24 Atl. »253.  •  -:•      ^  -  •-  -^  .-,... 

^or  other  cases  s^'ecifically  applj^iiig  this  rule  to  the  opinions  of  nonex- 
'perts  on 'the  question  of  sa'hily,  see  note  to  38  L.R.A.  747. 
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In  a  criminal  cas?  it  wa^  held  error  for  th«  cqfivt  to  charge  the  jury  that, 
the  testimony  of  experts  as  to  sanity  was  entitled  to  "great  weight,    . 
and  to  add,  in  substance,  that  the  testimony  of  the  familiar  associates  >• 
of  the  person  wa^  entitled  to  f imilar  weight.     The  reviewing  coiirt  , 
remarked  that  .the  whole  question  was  t^  be  left  to  the  jury,  under 
proper  instructions,  withqu^  in;tima):ion.  how  they  were  to  deal  with 
particular  classes  of  witaesse^.    Ryder  y.  State,*  100  Ga.  528,  38  L.E.A. 
721,  62  Am..  6t..R^p.  334,  28  S.  E.  246.  /  ' 

When  the  testimony  is  so'  dearly  opposed  to 'natural  laws/ 
that  it  cannot  be  true,  the  court  may,  as  matter  of  la^v,  refuse 
to  let  it  be  credited.^  "  . 

iChybowaki  v.  Bueyrus  Co.  127  Wis.  332,. 7  L.R.A.(N.S.)!  357,  ,106  N.AV. 
833,  and  note  7  I>.R,A.  { N-S. )  3^7;.  I)lemiug  v.  yortMira.^iss^e  Paper 
Mill,  135  Wis.  157,  15  L.R.A.(N.S.)  701,  114  N.  W.  841,  and  notes  to 
15  L.R.A.(N.S.)    701;   28  L.R.A.(N.S.)    648;   L.R.A.1916j;>^  SQl.  , ,  •     ^ 

3.  Svffici^ncy  of  evidence.. 

Whether  ,the  evidence  suffices  to  prpve  a  given, fact  is  .always-, 
for  the  jury,  unle3S  it  could  afford, no  support  for. a  verdict  for  , 
the  party  mho  adduced  it.  and.  on  whom, is  t];ie  burdejp.  of  proof, ^,, 

If  the  evidence  is  confli<?ting  it  i^  for,  the,  jury,,  but.  if  not, 
and  there  are  no  diverse  inferences  permissible  upon  it,  it  is 
for  the  court;*  'and  likewise  when  it  is  not  didpu^ted  or  eontra*  ^ 
dieted.* 

I  Gibbons  v.  FarweU,  63  Mich.  344,  6  Am.  St.  Rep.  301,  29  N.  W-  355.; 
See  also  note  to  2  L.R.A.  340i.      .       . 

It  ig  for  the  court  where  the  evidence  ia  insufficient  to  sustain  tJ^e  jh^es- 
sary  aUegations.  ■  Beisel  v.  €i«rl&cb>  221  Pa.  232,  .18  .X<.^.A*(N,S.) 
516,  70  Atl.  721.  ^    :  .       ,.     /  ,1    I      .  /  . 

«C€tofonte  V.  Ca^l4e^  Coke. Co.  78.  IS^.  Ji.  L.  .66.2,. 27  L.R^.(N,S.)  .^lOa^^.j 
76  Atl.  ftl3;  Harris,  v.  Norfolk. &  W.  K.  Cp.  153  l^f-.C^  542„  s'i  L.R.A. 
(N.S.)  543,  138  Am.  St.  Rep.  686,  69  S.  E.  623.  .     !         , 

8  If  the  facts  are  not  susceptible  of  dispute,  it  is  for  the  court.     Bunting 
V.  Hogsett,  139  Pa.  363,  12  t.R.A.  268,  23  Am.  St.  Rep.  1^2,  21  Atl.' 
31,  33,  34;  Chattanooga  Light  &  P.  Co.  v.  Hodges,  109  Tenn.  331,  60 
L.R.A-  459,  97  Am.  St.  Rep.  ^44,  70  S.  W.  616;  §tone  v.  Boston  &  A. 
R.  Co.  171  Mass.  536,  41  L.R.A.  794,  51  N.  E.  J.' '. 

On  any  state  of  ih/B  evidence,  though  it  be  conflicting,  it  may 
become  pure  question  of  law  by  motion  to  direct  the  verdict  or 
by  other  motion  which  reduces, the  question  to  one  of  whether ' 
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there  is  any  evidence  which,  in  law,  is  sufficient  to  go  to  the 

1  Sufficiency  of  evidence  to  go  to  jury  is  law  question.  Bell  v.  Carter,  19 
L.R.A.(N.S.)  833,  90  C.  C.  A.  555,  164  Fed.  417;  Robiiison  v.  Denver 
City  Tramway  Co.  90  C.  C.  A.  160,  164  Fed.  174;  Brown  v.  W.  T. 
.Weaver  Power  Co.  140  N.  C.  333,  3  L.R.A.(N.S.)  912,  52  S.  E.  954; 
Mclntyre  v.  Orner,  166  Ind.  57,  4  L.R.A.(N.S.)  1130,  117  Am.  St.  Rep. 
359,  76  N.  E.  750,  8  Ann.  Cas.  1087. 

As  to  the  scintilla  doctrine  being  abandoned  by  the  later  decisions,  see 
note,  2  L,R.A.  340. 

See  chapter  xxi.,  Taking  Case  from  Jury. 

On  such  a  motion,  the  evidence  of  the  opposite  party  is  assumed  to  be 
true,  and  he  is  given  the  benefit  of  all  inferences  in  his  favor  which 
may  legitirirately  be  drawn.     See  post,  diapter  xxl  §  9. 

4.  Inferences. 

Since  inferences  are  the  logical  means  of  arriving  at  the  fact 
proved  by  the  evidence,  they  constitute  decisions  of  facts  and 
therefore  belong  to  the  jury;  but  presumptions  deducible  by 
rule  of  law  from  given  facts  belong  to  the  court,  and  under  stat- 
utes there  may  be  facts  which  are  declared  by  law  to  have  ce^ 
tain  legal  equivalents  which  the  court  only  can  declare.^ 

1  It  is  fcH-  the.  jury  to  say  whether  or  not,  pn  special  facts,  an  inference 
may  be  drawn  which  will  rebut  a  legal  presumption.  Quimby  v.  Dur- 
gin,  148  Mass.  104,  1  L.R.A.  514,  19  N.  E.  14. 

Where  a  cause  was  tried  before  jurors  fi*om  another  county  whence  it  had 
been  taken  on  a  charge  of  venue,  it  was  error  to  submit  to  the  jury 
matters  which  were  of  common  knowledge  only  to  residents  of  the 
vicinage  where  the  cause  arose.  Reedy  v.  Sti  Louis  Brewing  Asso.  161 
Mo.  523,  53  L.R.A.  805,  61  S.  W.  859. 

For  the  court,  where  the  effect  o^  the  evid^ce  is  declared  by  law.  Pat- 
terson V.  Hayden,  17  Or.  238,  3  L.R.A.  529,  11  Am.  St.  Rep.  822,  21 
Pac.  129. 

■  *  t 

The  fact  that  the  brand  of  fuse  supplied  by  a  mining  company  for  the  use 
of  its  miners  was  in  general  use  and  favorably  known  was  not,  in 
law,  conclusive  evidence  that  company  was  not  negligent  in  furnish- 
ing that  brand.  Wuta  v.  Interstate  Iron  Co.  103  Minn.  303,  16  L.R.A. 
(N.S.)   128,  115  N.  W.  169. 

Issues  raised  by  denial  of  receipt  of  notice  alleged  to  have  been  sent  by 
postal  card.  Bonewell  v.  Jacobson,  130  Iowa,  170,  6  L.Rj^.(N.S.) 
436,  106  N.  W.  614. 

Whether  person  presumably  dead  from  long  absence  died  before  or  after 
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insurance  was  claimed  to  lapse  by  nonpayment  of  dues.  Butler  v. 
Supreme  Court,  I.  O.  F.  53  Wash.  118,  26  L.R.A.(N.S.)  293,  101  Pac. 
481. 
The  court  cannot  rule  that  a  man  long  absent,  but  of  whose  existence  theife 
were  rumors  eighteen  years  later,  was  dead  at  an  intermediate  date. 
Turner  v.  Williams,  202  Mass.  500,  24  LiR.A.(N.S.)  1199,  132  Am.  St. 
Rep.  511,  89  N.  E.  110. 

See,  generally,  illustrations  under  later  headings  in  this  chapter. 

5.  Miscellaneous  questions. 

[In  this  section  have  been  arranged  decisions  on  particular 
questions  of  a  concrete  nature.  They  are  collated  according  to 
subject-matter,  it  being  thought  to  be  the  most  serviceable  ar-  ♦ 
rangement  for  the  practitioner.  All  of  them  will  prove  more 
or  less  illustrative  of  the  general  rules  stated  in  the  previous 
portion  of  this  chapter.] 

The  court  determines  matters  of  public  policy,^  and  public 
use  or  eminent  domain,*  but  the  particular  necessity  of  a  taking 
may  r^st  in  facts.' 

On  the  condemnation  of  land  for  a  railroad  it  is  for  the  jury 
to  decide  whether  compensation  for  consequent  pollution  of 
water  on  the  land  had  beeii  made  when  a  former  right  of  way ' 
was  condemned  for  Another  road.* 

1  Brush  V.  Carbondale,  229  Dl.  150,  82  N.  E.  252,  11  Ann.  Cas.  121. 

*  Whether  or  not  the  use  for  which  property  is  sought  to  be  taken  under 

the  power  of  eminent  domain  is:  public.  Albright  v.  Sussex  County 
Light  &  i^ark  CommiisBioh,  71  K.  X  L.  303,  309,  69  L.R.A.  768,  108  . 
Am.  St.  Rep.  749,  57  Atl.  398,  59  Atl.  146,  2  Ann.  Cas.  48;  Rock- 
ingham County  LYghtr  &.P.  Co..  v.  Hobbs,  .72  N.  H.  531,  66  J..R.A. 
681,  58  Atl.  46. 
'The  location,  number,  and  necessity  of  crossings  sought  to  be  condemned 
to  carry  the  spur  tlracks  of,  one  railproad  across  those  of  anothef  in- 
volve questions  qf  fapt  properly  submitted  to  a  jury  of  freeholders. 
Kansas  City,  S.  &  G.  R.  Co.  v.  Louisiana  Wester^  R.  Co.  116  La.  178, 
5  L.R.A.(N.S.)  512,  40  So.  627,  7  Ann.  Cas.  831. 

Whethec  highwaj  laid  out  across  a  >  railroad  track  wiU  interfere  with  oper^ 
ti<Hi  of  the  railroad.  New  York,  C.  .Jfc  St.  L.  R.  Co.  v.  Rhodes,  .171 
Ind.  521,  24  L.R.A.(N.S.)  1225,  86  N.  E.  840. 

*  Rudolph  V.  Peimaylvania  Sd^uylkill  Valley  R,  Co.  186  P».  541,  47  L.R.A. 

782,  40  Atl.  1083. 

It  is  not  for  the  jury  atone  to  say  whether  school  authorities : 
could  separate  white  and  feolared- children;^  and- th^  court  may 
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determine   whether  13ible   reading  ill   the  publib'  schools  has 
taken  the  form  of  sectarian  instruction.* 

1  Power  of  authorities  to  assign  white  and  coTered  children  to  diiferent 

schools  held  not  for  jury  alpne.     People  ex  rel.  Bibb  v.  Alton,  193  111. 
309,  56  L.R.A.  95,  61  N.  E.  1077. 

2  State  ex  rel.  Freenjan  v.  Scheve,  65  Neb.  853,  59  L.R.A.  927,  91  N.  W. 

846,  93  N.  W.  169.  ;  ,  •• 

Existence  and  effect  of  an  alleged  common  error  which  has 
become  a  rule  of  property  is  for  the  court.* 

1  O'Dbnnell  v*  Glenn,  9  Monl.  4S2,  8  L.R.A.  629;  20  Pafct  1W8. 

■  I  • 

It  is  a  que^tioji  of  fact  whether  a  nuisance  or  no  nuisance  ex- 
ists, if  the  opinions  of  individuals  might  differ-  thereon,* 

.;    '         ■  -:'■:■  '     ■  .    •        ■ 

IHart  V.  Albany,. 3  Paige,  213;  Bond  v.  Smitji,  44  Hun^  219;  Centerville 

V.  Woods,  57  Ind.  192;  Macoraber  v.  Nichols;  34.  "Mich.  212,  22  Am. 

Dec.  522;  Rex  v.  Wright,  3  Barn.  &  Ad.  683,  110  Eng:  Reprint,  249,  1 

1m  J:  Magi  Oas.  N..  S.  74,  12  Eng.  Rul.  Cas.  560.   .See.  also  taote  to 

.  36.L.R.A*  595»: 

Whether-  the  obstruction  of  a*  sidewalk  by  ih»  uses  Qiade  by  the  abutting 
owner  is  a  nuisance  is  for  the  -jury  unless  it  is  clear  that  it  was  or 
was  not  so.  Graves  v.  Shattuck,  35  N.  H.  257,  69  Am.  Dec.  536.  But 
see  JoGhem  v.  Robinson,  66  Wis.  688,  57  Am.  Rep.  298i  29  N..  W;.  642. 

The  invalidity  of  foreigB  incorpora^iiion  a&  a  defense  where 
the  incorporation  was  evasively  done  is  a  law  question.* 

1  liemaresi' V.  Flack  {Detoiarest  v.'  Grant),  128  N.  Y,  2«5,  13  L.RA.  854, 
28  N.  E.  645. 

■  •      •  •  <  •     I  ...  •    >       ,1     .     , 

Whether  a  perfect  title'  is  proved  is  for  the*  jury^-  unless  it  is 
connected  with  the  public  title,  or  all  ^laiiiis  are  cut  oflF  by 
adverse  possession.*     ^        ^  ,    ■'    ^ 

IBeaufort  Land  &  Thvest.  Co.  v.  New  River  Dumbfer  Co.  86  S.  C.  358>  30 

'    •L;RVA.=(]<f.S.')   243i  feS  fe.  ET.  637.'       .''''■"..        :.    •     ■  ^   i     , 


>  t 


'Thi6  rnl^  or  'measure 'of  damageig  or  liability  is  •for'  the  cotirt, 
and  their  amount  for  the  jury.* 

I  Carpenter  >.  R«d  Cloud,'  64  XeT);  126?,  S9-if^.  Wi.- 637;' ^Hbniston  &  T.  C. 
B.  Oo.  V.  Bwt;htenan,^3a  Tfex,  Civ;.  App.  m,  J94.S..  W.  WjSj  GuU,  C. 
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A  S.  P.  R.  Co.  y.  Philli|jls,  35  TeX.  Oiv.  App:  3371  80  St'  \\\  -107;  Jolin- 
soit  V.  Kahii,  97  Mo.  Appi  023^  71  8.  W.  -726;.  Shyde^  v,  Lake  Shore 
&  M.  S.  R.  Co.  131  Mich-.  41%  91  'Sl.'W..  643)  Van  Gamp  Hardware 
&  Iraa  Co.  Vu  O'Brien,  28  Ind,  App>  132,  «2  N.  E.  404.      . 

Amount  of  damages  to  be  awarded  a  passenger  negUgently  .carried  bejjfon^ 
his  defstinatio^,  where  there  is  ^ny  .evidence ,  tendiijg  to  establish  the 
right  to  recover.  Dalton  v.  Kansas  City,  Ft,  S.  ^  M.  R.  Co,  78  Kan. 
232,  17  L.R.A.(N.S.)  1226,  96  Pac!  475,  16  Ann.  Cas.  185. 

Where  hoojesteader's  •  premises  tyre  overflowed  by  reason  of  a  .wrongful 
obstruction  of  a  natural  water  course,  .the  court  should  define  his 
rights  in  the  homestead,  and  leave  the  jury  to  determine  his  interest 
and  the  consequent  liability  of  the,  wrongdoer,  from  consideration  of 
the  improvements  made,  the  length  of.  time  the  homestead  has  existed, 
and  all  other  facts.    McLeod  v.  Spencer,  2l'0kla.  165^  17  L.R.A.(N.S.) 

958,  129  Am.  St.  Rep.  774,  95  Pac.  754. 

■    '   '  •  .",•;•,-; 

■     ■    •  ■  .      '  ,.'.•■ 

6.  Cause  and  effect;  proximate  cause. 

The  op^ratioins- of  <3au8e  aaadi  effect  are. for  the  jury  if  thie>flte^ 
cision  tests  in  fact:*'   •    •  «'      -  ■.  .j;    .  •     i  ,■ .  , 

Which  was  the  ^proXimatfe  otie  of  several  causes  rs  oi*di'riarily 
a  fact  question.*  '  "     " 

1  Whether  loss  was  entitrely  caused  liy  given  injury.     Lord  v.  American 


Mut,  Acci.  Asso.  89  Wis.  19,  26  L.R.A.  741,  46  Am.  St.  Rep.' 815,  61 

N..W,  293.      .         .  '         ■    < 

'      '    •         .  •  <•..:■.  ,      .    .  ,.;  .,  ,/  ..- 

Whether  a  consignor  oi  a  horse  which  became  ill  because  of  exposure  in 
tran^t  pontribujbed  to  its  death  by  leading  it,  upder  the  supervision 
of  a  competent  veterinary  surgeon,  through  a  storm  to  a,  veterinary 
hospital  2  miles  distant.  Wente  v.  Chicago^  B.  &  Q.  R."  fco.  7()  Neb. 
179,  15  L.R.A. (iC.S.)  756,  112'X.  W.  300,  115  X.  W.  859'.''' 

Cause  of  settling  of  earth  in  se\yer  trench  as  between  improper  filling, 
natural  causes,  and.  subsidence  by  breaking  of  water  pipe.  L^pdike 
V.  Omaha,  87  IsTeb!  228,  3d  L^R. A.  CN.S. ) '  5^9,  127  N.  W.  "It^:    "  ' 

Whether. landowner  has,  by  construction  of  drainage  ditches,  so  augmented 
the  natural  drainage  as  to  aiifect  the  liability  of  a  railroaiA  which  lias 
obstructed  its  outlet.  Harvey  v.  Mason  City  &  Ft.  D.  R.  Co.  129 
Iowa,  465,  3  L.R.A.(N.S.)   973,  113  Am.  St."  Rep.  483,  loi 'N.  W;  958. 

As  to  proxiiilate  cause  of  irijtiry  resulting  ftiom  dis^l^rgihgf  pMseng^  a!t 
improper  plade  olr  o'ne  not  his  xiefetindtion  )!>eing''iot  juty,'see  note,  7 
L.R.A.(N.S.)   1183.  ■    '     '     *     •■  ■■   ''■-'    ".  '    ..     ■    I    " 

The  question  'Whei:lier'i]^t(XX>ieation  dOfitrsfcnii^d 'to  an.injjury  a^ajury  qU98;» 
tion  is  disciis&ed  iniidte  40'L.R;A;  141.  .  ,i., 

8Louisvi!re,  X.  A.  &f  G.  R.  Co.  v.-  Nitsche,  126  Ind.  229,.  9  LiR.A.  .760,  22 
Am.  St.  Rep.  582,  26  N.  E.  51;  Schumaker  v.  St.  Paul  <&  J).  B.  Co. 
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46  Minn.  39,  12  L.II.A.  257,  48  N.  W.  559;  Cole  v.  German  Sav.  4  L. 
Soc.  63  L.R.A.  416,  69  C.  C.  A.  593,  124  Fed.  113;.  Coy  v.  Indianapolis 
Gag  Co.  146  Ind.  665,  36  L.R.A.  535,  46  N.  E.  17. 

As  to  proximate  cause  being  for  the  juty,  see  also  iiote  in  2  L.R.A.  696. 

Held  to  be  a  jury  question. 

Cause  of  death.  Travelers'  Ins.  Co.  r.  Melick;  27  L.R.A.  629,  12  C.  C.  A. 
544,  27  U.  S.  App.  547,  65  Fed.  178. 

Riding  on  or  boarding  car  in  forbidden  way  as  cause  of  accident.  Anthony 
V.  Mercantile  Mut.  Acci.  Assb.  162  Mass.  364,  26  L.R.A.  406,  44  Am. 
St.  Rep.  367,  38  N.  E.  973. 

Disease  or  injury  as  cause  of  hurt  or  accident.  Chicago  City  R.  Co.  v. 
Saxby,  213  111.  274,  68  L.R.A.  164,  104  Am.  St.  Rep.  21^,  72  N.  E. 
755;  Modern  Woodmen  Acci.  Asso.  v.  Shyrock,  54  Neb..  250,  39  L.R.A. 
826,  74  N.  W.  607. 

Use  of  heavy  sledge  as  external,  violent,  and  accidental  means  causing 
injury.  Atlanta  Acci.  Asso.  v.  Alexander,  104  Ga.  709,  42  L.R.A.  188, 
30  S.  E.  939. 

Whether  injuries  were  accidental  or  self-inflicted,  where  insured  was  found 
unconscious  in  a  burning  building,  to  which  he.  ha4  gone  to  work. 
Wilkinson  y.  ^tna  L.  Ins.  240  111. .  205,  25  L.R.A.  (N.S.)  1256, 
130  Am.  St.  Rep.  269,  88  N.  E.  550. 

Whether  one  found  dead  had  committed  suicide,  where  he  was  lying  as 
if  a  pistojl  had  fallen  from  his  hand,  but  had  no  known  reason  or  dis- 
position tQwards  suicide,  and  his  plans  forbade  that  inference,  though 
his  wife  was  of  the  opinion  that  he  had  taken  his  own  life.  O'Connor  v. 
Modern  Woodmen,  110  Mass.  18,  25  L.R.A. (N.S.)  1244,  124  N.  W.  454. 

Interference  as  cause  of  person's  breaking  his  contract.  Doremus  v.  Hen- 
nessy,  176  111.  608,  43  L.R.A.  797,  68  Am.  St.  Rep.  203,  52  N.  E.  924. 
54  N.  E.  524. 

Roadmaster's  or  engineer's  negligence  in  backing  train  while  servant  was 
in  danger.  Harrison  v.  Detroit,  L.  &  N.  R.  Co.  79  Mich.  409,  7  L.R.A. 
623,  19  Am.  St.  Rep.  180,  44  N.  W.  1034. 

Negligence  in  knocking  over  object  on  sidewalk.  L.  Wolff  Mfg.  Co.  v.  Wil- 
son, 152  111.  9,  26  L.R.A.  229,  38  N.  E.  694. 

FailurjS  to  place  guard  wires,  as  cause  of  resultant  electric  shock.  Block 
V.  Milwaukee  Street  R.  Co.  89  Wis.  371,  27  L.R.A.  365,  46  Am.  St 
Rep.  849,  61  N.  W.  1101. 

Whether  spread  of  fire  was  proximate  to  its  origin  or  to  cha^ge  of  wind, 
Jj^cksonyille,  T.  &  K.  W.  R.  Co.  v.  Peninsular  Land,  Transp.  &  Mfg.  Co. 
27  Fla.  1,  157,  17  L.R.A.  33,  9  So.  661.  . 

Original  improper  filling,  or  laibe^  causey  a^tmg  toward  same  result,  as 
cause  of  the  breaking  through  of  a  pavement,  into  a.  cavity  after  many 
years.     Updike  v.  Omaha,  87  Neb.  238,  30.  L.R* A. (N.S.)  689,  127  N. 
*  W,  229; 
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Whether  dropping  of  bucket  or  previous  swinging  thereof  was  the  proxi- 
mate cause  of  injuries  to  coal  heaver  who  was  knocked  down  by  a 
coal  bucket  and  hurt  by  its  fall,  which  bucket  having  acquired  "too 
much  swing,"  *was  dropped,  without  warning,  at  the  signal  of  the 
hatch  tender,  where  evidence  was  conflicting  as  to  whether  hatch 
tender  saw  him  while  bucket  was  «wijiging,  or  could  have  seen  him 
after  bucket  knocked  him  down,  before  it  dropped.  Anderson  v.  Pitts- 
burgh Coal  Co.  108  Minn.  455,  26  L.R.A.(N.S.)  624,  122  N.  W.  794. 

Whether  breaking  of  a  kingbolt  was  the  proximate  cause  of  injury  received 
in  a  runaway.  Goiiier  v.  Meyjfer,  78  N.  J.  L.  464,  29  L.R.A.(N.S.) 
597,  74  Atl.  497. 

Whether  the  sending  out  of  a  locomotive  with  a  defective  eccentric  was 
the  cause  of  the  injury  to  the  engineer,  who,  after  discovering  and 
repairing  it  imperfectly,  was  proceeding  to  his  next  station,  when  it 
broke.  Koreis  v.  Minneapolis  &  St.  L.  R.  Co.  108  Minn.  449,  25 
L.R.A.(N.S.)    339,  133  Am.  St.  Rep.  462,  122  N.  W.  668. 

Held  to  he  a  court  question, — 

If  the  facts  connected  with  an  i|ccident  are  undisputed,  the  question  of 
proximate  cause  is  for  the  court.  Fanizzi  v.  New  York  &  Q.  C.  R. 
Co.  113  App.  Div.  440,  99  N.  Y.  Supp.  281;  Trapp  v.  McClellan,  68 
App.  Div.  362,  74  N.  Y.  Supp.  130. 

It  is  for  the  court  to  say  whether  the  evidence  tends  to  prove  causative 
negligence.  Cinciimati  Street  R.  Co.  y.  Murray,  53  Ohio  St.  570,  30 
LJI.A.  508,  42  N.  £.  596. 

Legal  proximity  as  between  micceesive  and  unrelated  causes  is  for  the  court. 
Missouri  P.  R.  Co.  v.  Columbia,  65  Kan.  390,  58  L.K.A.  399,  60  Pac. 
338. 

7.  Beasonableness;  necessity;  probable  cause. 

The  reasonableness  of  an  act  or  omission  with  reference  to 
a  particular  occasion  is  for  the  jury,^  but  if  it  presents  a  ques- 
tion of  justice  or  propriety  it  is  for  the  court.* 

1  Excuse  for  shooting  within  city.  Chesterfield  v.  RatUff,  52  S.  C.  563,  41 
L.R.A.  503,  30  S.  E.  593. 

Shooting  into  assemblage  of  dogs  as  necessary  means  to  abate  nuisance. 
Hubbard  v.  Preston,  90  Mich.  221,  16  L.R.A.  249,  30  Am.  St.  Rep. 
426,  51  N.  W.  209. 

Necessity  for  killing  trespasi^ng  dog.  Hodges  v.  Causey,  77  Miss.  363,  48 
L.R.A.  95,  78  Am.  St.  Rep.  525,  26  So.  945. 

Necessity  for  use  of  unloading  skids  across  sidewalk.  Jochem  v.  Robin- 
son, 72  Wis.  199,  1  L.R.A.  178,  39  N.  W.  388. 
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Held  ertor  to  submit  ta  jury  medical  necessity  for  abortion  to  get  rid 

.    of  an  illegitmate  fetus,  where,  such  necessity  is  not  suggested  in  the 

'    evidence>  and-  auction  is  on  an  insurance  policy  of  deceased.    Wells  v. 

New  England  Mut.  L.  Ins,  Co.  191  Pa.  W,  63  L.R.A.  ^27,  71  Ajn.  St. 

Bep.  763,  43  Atl.   126.  '  ,  i  ^ 

Excessiyenesrs  of  force  to  regain  possession  of  property.    Com.  v.  Donahue, 
148  Mass:  629,  2  IxR.A.  623,  12  Am-  St.  Rep.  691,  20  N.  E.  171,  8  Am. 
'  Crini'.'  RejK  45.-  ' 

(Necessity  ior  I  officer  striking  drunken  pereion  resisting  arrest,  over  the  head 

.  with  .a  I  biiJy,  wjien  bystanders  were  present  who  presusMibly  would 

render  assistance,  and  whether  more  than  permissible  force  is  used 

where  death  results  from  blows.     State  v.  Phillips,  119  Iowa,  652,  67 

t.kk.  292,  94  N.  W.  229,  13  Am.  Crim.  Rep.  325. 

XJs^  of  soft  coal  to  operate  factory  in  a  country  district  suitable  for  coun- 
.try  homes.  .  McCarty  ;V.  Natural  Carbonic  Gas  Co.  189  N.  Y.  40,  13 
L.R.A.(K.S.),  465,  81  N.  ?.  549,  12  Ann.  Cas.  840. 

Use  of  unloading  skids  over  walk.  John  A.  Tolman  &  Co.  v.  Chicago^  240 
111.  268,  24  L.R.A.(N.S.)   97,  88  N.  E.  488,  16  Ann.  Cas:  142. 

Reasonable  use  df  Aowage' right.'  '  Chapman  v.  Newmarket  Mfg.  Co.  74 
5^:  H.  424,  15  L.lil.A.(N.S.)  292,  68  Atl.  868. 

Whether  a  party  has  used  more  than  his  fair  proportion  of  the  water, 
where  there  is  insufficient  in  the  stream  for  powier  purposes  for  both 
•  upper  and.  lo\ver  proprietors.     Canton  v.  Shock,  66  Ohio  St.  19,  68 
L.R.A.  687,  90  Am.  St.  Rep.  657,  63  N.  E.  600. 

Reasonable  use  by  landowners  of  waters  locaied  beneath  their  premises  in 
•    well'deflned  strata  and  upon  w.h,ich  they  are.  de>pendent  for  their  water 
.  •  supply.     Eriickson  y.  CroolgitcHi  Waterworks  Power  &. light  Co.  105 
Minn.  182,  17  L.R.A. (N.S.)  650,  117  N.  W.  435. 

Whether  real  property  levied  upon  is  reasonably  capable  of  subdivision, 
and  whether  levy  is  therefor^e  excessive.  Bridger  v.  Exchange  Bank, 
126  Ga.  821,  3  L.R.A.(N.S.')  463,' 115  Am.  St.  Rep.  118,  56  S.  E.  97. 

The  reasonableness  of  municipal  ordinance  a^  a  question  for  co^rt  or  for 
'    jury,  see  note  L.R.A.1915F,   1196: 

The  reasonableness  of  time  of  notice  of  accident  oi*  injury  provided'  iii  an 
accident  insurance  policy  as  a  tjuestion  for  the  jury  is  the  subject  of  an 
•  '      extensive  note  in-  7  A'BiR.  188.  '  . 

And  see  Malicious  prosecution,  infra,  §  21.  '     ' 

sUse  iof  premises  wit^irefereBce  toneighborii^  property..   Frost  v.  Berk«- 
.  J  ley  Phofiphate  <i^o.  .42-6..  ai40g>  26  Ii.R.A.-  693,  46  Am.  St.  Rep.  736, 
20  S.  E.  280.  '       -  .. 

Owner's  4186'  oT  land:  for  businbsd)  amounting  t^o  nuisaaxse,  as  proper  use 
and  place.    Susquehanna'  Ferttlii^er  Co.  y.  Kalone,  73  Aid.  269,  9.  L.R.A. 
.  737^  25  Am.  St.  I^ep.  595,  20  Atl.  900. 

Meaning  of  a  by-law  anjiat^',reas<^^|>le»ess  when  fatcts.artf  jB|i4i#puted. 
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Carney  v.  New  Yotk  L.  Ins.  Oo.  162  N.  Y.  463,  4&  L.R.A.  .471,  74  Afn^ 
St.  Rep.  347,  57  N.'E.  78.  .•  .;.../, 

tender  of  $5  bill  for  car  fare.  Barker  v.  Central  Ptttk^  N.  &  E.  River  R. 
Co.  151  K.  Y.  237,  35  L.R.A.  48^,  56  'Am.  St.  Rep.  ^26,'45'N.  E.  550. 

The  reasonableness  of  an  ordinance  is  one  of  law,  and  noi  of  fact';' but  in 
some  cases  the  facts  must  be  established  before  the  question  can  be 
determined.  Houston  &  T.  C  R.  Co.  v.  Dallas,  98  Tex.  396,  70  L.R.A. 
860,  84  S.  W.  648.  ■     •     .     ,  ■  ..-».;.-...' 

Reasonableness  of  municipal  ordinance  requiring  removal  of  stationary 
awnings  where  the  question  of  good  faith  of  municipal"  authorises 
was  not  involved.  Small  v.  Edenton,  148  N.  C.  527,  20  L.R.A.'(N.S.) 
145,  60  S.  E:  413.  '''      ' 

Thus  the  reasonableness  of  the  regulatioiis  of  a' carrier  is  a 
law  question,^  and  s,o  is  the  reasonableness  of  time  as  applied 
to  an  undisputed  state  of  facts,*  while  if  the  time  was  depend- 
ent on  doubtful  facts  it  should  go  to  th^  jury,' . , 

The  Federal  courts  and  some,  but  not  ally  others  hold! that 
it  is  for  the  court  to  say  'Whether  an*  aooount  r^dered^h^sbeen 
kept  an  unreasonable  time  so  as  to  make  it  an  account  stated.* 

1  Reasonableness  of  regulation  excluding  colored  women  ftfom  pafleenger 
car.  Chilton  V.  St.  Louis  &  I.  M.  R.  (>.  114  Mo.  88^  19  L.RA.  269,  21 
S.  W.  458.  ..'.-... 

Reasonableness  of  rule  separating  white  and  colored  passengers;  'Bowie  v. 
Birmingham  R.  k  Electric  Oo.  126  Ala.  397,  50  L  Jl. A.  632,  82  Ain.  \S%, 
Rep.  247,  27  So.  1016.  •  ■ 

Reasonableness  of  a  railroad's  rule  for  the  government  of  its  business. 
South  lloHda  R.  Co.  v.  Rhodes,  25  Fla.  40,  3  L.R*A.  733,.  28  Am..  St 
Rep.  606,  5  So.  633.  '      ' 

Reasonableness  of  a  regulation  of  a  carrier  of  passengers.  Central  R.  Co. 
V.  Motes,  lir  Gfa.  923,  62  L;R.A.  507,  07  Am.  St.  Rep*  223,  4*  S..  E. 
990.  '  • . 

Reasonableness  of  railroad*s  regulation  refusing  to  sell  tickets  ofi*  check 
baggage  to  a  regular  stopping  place  of  passenger  train.  '  Pittsburgh, 
C.  &  St.  R.  Cd.  r.  Lyon,  123  Pa.  140,  2  L:R.A.  489,  la  Am.  St. 
Rep.  517,  1«  Atl.  607.  '       .    .     . 

Reasonableness  of  a  railroad's  rules  for  the  movement  of  trains.  "Little 
Rock  &  M.  R.  Co.  V.  Barry,  43  L.RlA.  349,  '28  C.  C.  A.  '644,  56  'U.  S. 
App.  37,  84  Fed.  944. 

Whether  freight  ageiit  was  justified  in  refttsfrig  to  deliver  freight  until 
payment  of  a  highei'  amount  stated,  in  waybill,  or  Until  he  verified 
the  charge,  where  two  amouilts  werfe'  giveii  on  waybill.     Beadley  v. 
••■    Baltimore'*  F.  R.  Co.  27  App.  D.  C.  695,'«  L.R.A.fN.S.)  1048. 
Abbott,  Civ.  Jur.  T.— 36. 
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>When  the  facts  are  undisputed »  and  different  inferences  cannot  reason- 
ably be  drawn  from  the  same  facts,  the  question  of  what  is  reason- 
able time  is  one  of  law  for  the  court.  Wright  v.  Bank  of  the  Metrop- 
olifl,  110  N,  Y.  237,  1  L.R.A.  289,  6  Am.  St.  Rep.  356,  18  N.  E.  79; 
Traveler's  Ins.  Co.  v.  Myers,  62  Ohio  St.  529,  49  L.R.A.  760,  57  N.  E. 
458;  Electric  Fireproofing  Co.  v.  Smith,  113  App.  Div.  615,  99  N.  Y. 
Supp.  37. 

But  see  Houston  &  T.  C.  R.  Co.  v.  Batchler,*37  Tex.  Civ.  App.  116,  83  S. 
W.  902. 

Reasonableness  of  time  for  removal  of  freight  from  cars  so  as  to  relieve 
carrier  from  risk  of  loss,  where  facts  are  undisputed.  Normile  v. 
Northern  P.  R.  Co.  36  Wash.  21,  67  L.R.A.  271,  77  Pac.  1087. 

Whether  two  months  was  a  reasonable  time  to  allow  an  attorney  to  pay 
a  cUent  money  collected  by  him.  Goodyear  Metallic  Rubber  Co.  v. 
Baker  (Goodyear  Metallic  Rubber  Co.  v.  Carpenter)  81  Vt.  39,  17 
L.R.A.(N.S.)  667,  69  Atl.  160,  5  Ann.  Cas.  1207. 

Bills  and  notes, — Reasonableness  of  time  within  which  to  demand  pay- 
ment and  give  notice  on  a  demand  note,  where  facts  are  undisputed. 
Turner  v.  Iron  Chief  Min.  Co.  74  Wis.  365,  5  L.R.A.  633,  17  Am,  St. 
Rep.  168,  43  N.  W.  149;  Leonard  v.  Olson,  99,  Iowa,  162,  35  L.R.A 
881,  61  Am,  St.  Rep.  230,  68  N.  W.  677. 

That  the  facts  relative  to  the  time  of  forwarding  and  presenting  a  check 
are  not.  disputed  does  not  necessarily  make  the  question  whether  the 
presentment  was  at  a  reasonable  time  one  for  the  court.  Citizens' 
Bank  v.  First  Nat.  Bank,  135  Iowa,  605,  13  L.R.A.(N.S.)  303,  113  N. 
W.  481. 

Whether  the  presumptions  which  attach  to  commercial  paper  necessarily  en- 
title the  holder  to  go  to  the  jury  is  discussed  in  a  note  I^.R.A.1917£, 
,597. 

9  Reasonableness  of  time  for  removal  of  growing  timber,  and  duration  of 
right  of  way  incident  thereto.  McRae  v.  StjUwell,  111  Ga.  65,  55 
L.R.A.  513,  36  S.  E.  604. 

Whether  a  warranted  machine  was   returned   within   a   reasonable  time 
after  seller's  abandonment  of  attempts  to  make  it  fulfil  the  warranty. 
First  Nat.  Bf^nk  v.  Dutcher,  128  Iowa,  413,  1  L.R.A.(N.S.)   142,  104 
.  N.  W,  497. 

Reascmabieness  of  eight  months'  delay  after  expiration  of  time  within 
which  policy  allowed  action  to  be  brought  thereon,  where  insurer  had 
authorized  delay  to  await  return  of  agent  alleged  to  have  received 
premiums.  H^U  v.  Union  Cent.  L.  Ins.  Co.  23  Wash.  610,  61  L.R.A. 
288,  83  Am.  St.  Rep.  844,  63  Pac.  505. 

Whether  master  repaired  defective  machine  within  a  reasonable  time  after 
,    general  promise  to  do  so,     Andrecsik  v.  New  Jersey  Tube  Co.  73  N. 
J.  L.  664,  4  L.R.A.(N.S.)  913,  63  Atl.  719,  9  Ann.  Cas.  1006. 

Bills  and  notes, — Whether  a  train  departed  too  early  in  the  day  to  admit 
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of  the  forwarding  of  a  eheok  on  the  day  following  its  receipt.  Lewis, 
H.  &  Co.  V.  Montgomery  Supply  Co.  59  W.  Va.  76,  4  L.R.A*(N..S.)  132, 
52  S.  E.  1017.  '    '   V    J 

In  carriage  of  passengers  or  freight, — Reasonableness  of  time  allowed  for 
loltdiog  and  unloading .  cars,  and  change  for  detention  .of  cars  there- 
after. Kentucky  Wagon  Mfg.  Co.  v.  Ohio  ^  M.  R.  Co.  98  Ky.  152,  36 
L.R.A.  B60,  56  Am.  St.  JRep.  326,  32  §.  W.  595. 

Time  allowed  consignee  to  remove  goods  so  as  to  reduce  carrier's  liability 
to  that  of  warehouseman,  is  for  the  court  where  facts  are  undis- 
puted, and  for  the  jiiify  where  they  are  in  dispute  and  unkettled. 
Poythress  v.  Durham  &  S.  B.  Co.  148  N.  C.  391,  18  L:R.A.(N.S.)  427, 
6^S.  E.  515.' 

Whether  six  days  was  a  reasonable  length  of  time  in  which  to  determine 
tailroad  .freight  fate  from  Florida  to  Washington,  District  of  Colum- 
bia.    Beasley.v.  Baltimore  &  P.  R.  Co.  27  App.  D.  C.  595,  6  L.R.A. 
•      (N.S.)  1048. 

Reasonableness  of  time  before  departure  of  train,  for  passenger  to  deliver 
his  baggage  to  carrier.  Fleischman  v.  Southern  R.  Co.  76  S.  C.  237, 
9  L.R.A.(N.S.)  5i«)  56  S.  E.  974. 

Reasonableness  of  time  allowed  passenger  to  alight  as  question  for  jury; 
see  note  4  L.R.A.(N.S.)   140. 

Reasotia^leness  of  time 'fitted  in  contract  for  presentation  of  claim  against 
carrier  for  damages  to  shipment  of  live'  stock  'as  a  question  for  jury, 
see  notes  7  Ii.R.A.(N.S.}  i«41;  I^JLA.1916D,  341. 

Atid  see  note  7  A.Ii.R.  186  referred  to  above. 

As  to  what  is  reasonable  time  for  passenger  to  leave  station  and  thus 
terminate' his  status  as  passenger,  see  post^  this  chapter.  Carriers. 

4See  note  to  29  L.R.A.(N.S.)  341. 

Whether  the  special  circumstances  under  which  an  allege^ 
discriminating  rate  was  made  sufficed  to  makie  it  reasonable  and 
fair  has  been  held  a  fact  questioB.^ 

1  Whether  a  discriminatory  rate  is  relieved  of  its  objection^  by  agl^eeoient  of 
shipper  receiving  it  to  furnish  railroad  with  certftin  goods  at  a  given 
price.  Louisville,  E.  &  St.  L.  Consol.  R.  Co.  v.  Wilson,  13^  Ind.  517, 
18  L.R.A.  105,  32  N.  E.  311. 

•  * 

Whether  a  ^ork  is  one,  generally  necessary  to  be  done  on  Sun- 
day is  a  question  of  law/  but  th^  contrary  has  beei^  held  of  an 
act  necessary  to  save  a  particular  property.* 

. '    I, ,  '       '  .  (1    '  • '         ».■.■'.  .     • 

l^eeplng  bfir);»^r8hop  op^n.on  Sundnj.  Qpnir  v.  Waldmfin,  140  Fa.  89,  11 
L.R.A.  563,  21  Atl.  248:  , 
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«'Pumj)ing  ,of  an  oil  well  ohj  Sunday^  .where  fevidence;  is  conflicting  as  to 
injury  oliiifeed  :by  not  .puniping.  Stat^  v.  .McBe^i  \^3  W.  Va.  257,  ^0 
L.R.A.  638,  43  S.  E.  121. 

*1     .  •<//■<  '  •'.'!'•.  -  .I'll  .'•"*         ';■■.'  "     '     «  ,        •.  •    '  '     1  .  .  \ 


Wlifether'an  act  oi*dI*narily  mstibordinate  wis  jn^tifi^d  by  an 
exigent  necessity  tas. Bern' M  a  jury  qiiestion,*  alid^'so  also 
a3  tQ  what  were  ^ ^necessary"  supplies  for  an  undertaking.* 


iWhether  the  mate  of ,  a  vessel  should  have  resorted  to  strong  measures  to 
obtain .  command,  l>ecause  the  captain,  .ha^  become  n^entally  deranged. 
Williams  v.  Hays,  157  N.  Y.  541,  43  L.R.A.  253,^  68  An^  St.  RepJ  797, 
52  N.  E.   589. 

8  Whether  supplies  furnished  were  necessary,  where  one  agfeed  to  crop  an- 

,      other's  land  for,  a  share,  pf  the  crop,  after  payiiig  for  supplies  furnished 

to  enable  him  to  rhake  the  crop.    Bourland  v.  McKniglit,  79  Ark.  427, 

4.L.R.A.(N.S.)  698,  96  S.  W.  179. 

't     '    ■  *  1  .  i '    •  •  I  -.'  t  < '      .'■'..■.•'•'■         •     •  .   '     ♦  i  ■ '  •  ••■  , . .  I '   1 .    ■  *-  I    .  .  .  ' 

".I."  •         "        /  »        .       >     .J       •]!■      '.  <!''  .      .1-      ■     .'      -   .  !  •    ,,    ,   I  J   ■        .,J 

The  court  may  decide  if  a  gisTMi  ea^ise  wns  ppobaWe;  caese/ 
butjmuBtleaveits  existoice  iu  fact  tothejuryw*]  : 

1  ,:Koj?'.a,ryQ&tj,j.w?ipi:«,ti>e},facM  ap^  nqt  m^  cp^trpv^^y,., plater  Y.,XayJk>r,  31 

.  .,,,AiJB.  .J>;:a.4.0(;t.a8.|4.Ii-A,(Jf.S.)r77.     ;.        ,  .-...,  <  ,..    •  ••    .  .'. ,    . 

Whether  an  official  boarrd  .had  rie^sPtiaJblei  and  probable  idaiise  i^t  assffl*ting 

its  authority  under  the  statiite.iftifci^;  s^lje  cpunt ; ;  thup,  whether  .board 

,o{   hes^lth   acte(^   without   reasonable,  anji   probable   cause  .ior   taking 

sanitary   measures. ,.  Valentine   v.    Englewopd,    7Q   N, ,  J.    L.  .509,    19 

L.R.A.(Isr!sO*  262,  71  Atl.  344,  16  Ann.  Cas.  731. 

aStoecker  v.  Nathanson,  6  Neb.    (Unof.)    435,  70  L.R.A.  667,  98  N.   W. 

,1961._       ^  ^    ,  .      .•   .^  _,_,.,     ,         ^. 

The  question  of  probable  cause  is  for  the  jiiry  where  ^here  is  room  for  two 

-  opirtrohs.  ■  IlJavis  V.^McMillari.' 14^  Mich.'aSl',^  L.R.Ait^N'.S:)   ^8,  113 
Am.  St.  Rep.  585,  105  N.  W.  B«2,'7'Atni.  Caa;  8541  !     '  i'       '     '•       ^     - 

Whether  defendant  in  a  malicious  prosecution  action  had  probable  cause 
'  '      foT  believing  another  committed  crime,  so  as  td  justify  making' coin- 
'  '     pllEiint.     Sitritti  V.  Clark,  3?  tlah,'  116,  26  L.R:A.^N:S.')  ^5^,  106  Pac. 
'     65di  Anil.  Cfts.  i912B;  i36i.  "^  •  '  '  '   -     '      •  ' '  •  •  "  »       '  = 

8.  Diligence. 


•      t 


It  IS  for  the  jvtrf  to  say  wheth^i-  ^ere.  ^as'iiillgifence  uiider 
the  paWi^ular  circtimsto^ites  in  p^^^^         '  '"   '  '  '      '   ^' 

1  Diligence  of  consignee  of  C.  O.  D.  goods  in  making  claim  after  time  for 
• '     'frah to3*s!iori  of 'in'ortey 'to  ^biisigiiorv'  TtaWy't.'-Aiii^k^^an'^xp.'Cb.  ISfe 
Mass.  328,  59  L.R.A.  731,  65  N.  E.  375.         '   *      '^'  •'  ^     ' 
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Diligei^.ce  in  Tcjscindii^  subscrjJRtiqi^  jto  jS^tocj^.  indficecj  .t>y. .  QQrr^espoi^d^ijct!, 
af^r  subscriber  learned  of  insolvency  qf  thp  bank.  Newtoi;i  Nat.  Bank 
V.  lie'Wbe^fn/ !33  t±,A.  127,20  C  CI  A!.  35^,  '40  ti.  S.'k^p.  "i^' ik'^idi 

i)epokit(yp^'Ai\\^^ce' iAhxAmMhg  hii <  ptiJ^  bbbit' Wd  ^tuViiell  Vddbli^ry/ 
and  Id  sii j)erviBKag  M»  agent^s  ttosiduct;  wherie  i  h^  i» i  permitted  i te.  make* 
the  examination,  where  iher  ^yidencf^r^t^ndsi.t^  ;sho^f.  lac^  €^f  fli^^^nee,. 
First  Nat.  Bank  v.  Richmond  Electric  Co.  106  Va.  347,  7  L.R.A.(N.S.) 
744,  X17.A^.  St,  Iley,  1014,  56  S,  E..  152.  .„,,.     ..,.., .  .,_  ,  . .,,   .^ .  ,,  , 

That  the  dlHgence  o£  t^  lessee  qf  laad  IpTioiil.an^  ga^  p^rposop  |n. drilling 
a  well  is  a  question  of  fact  is  held  in  Faraffine  Oil  Co.  v.  Crupe,  63 
Okla.  n,  li  A,L.R,  ?52,,ia,2  Pjac,.?!?.     .,.,.„..,.,,,      , ,  ,  .   ;, , 

9.  Probability.      =    J  :.'<'^    •  •:•'..''  .-f.    ..    .'i  ...i 

In  a  criminal  case  it  was  held  a' queistion  bf'fa'ct  l^h^tHef  an 
unlawful  asseniblagd  of  niefe  to  liit imidate^d&cerib  •  might  '^fdb-' 
ably  culminate  in  the  killing  of  one  6i  them.^  ' ' ' 


'   '     vl     '    '' 


1  :?ro168lbility  that  killit/g  oiF  legi^lktor'-^muld  result  ffontiass^hiblfe.g'e  dfmen 
at  state  cap'itcA  gatfe^redii^ 'result  of  cbli^piVacJr  to  stlsfriflCle^i^ators 
by  so  asseinbliiig.  '  i^^Wert  V.' <5omC  il<}  fey.'  Ifee,'- ^3  L.RIAV  246,  61 

^  ■  i  S.W."735$  13^-Ab]  Critfi.'!R^pi^464.'    •- -'    '■'-     '■     ■    ^r^^    » •   r..i.!.»# 

10..  Carriers;  passengers.  ' '     ' ^    -^  '^  n  >t   '  • 

Whether  a  railroad  is  a  common  carrier,*  or  was  carrying 
goods  at  a^<ifertaiii' time^  ina  ee]^taiii'wafy;'*'k!)r  wh^thefr-ittbok 
goods  as  carrier  or  warehouseman,*  are  for  the  jury  if  resolvable 
upp4  special ,  lacts.  ^ 


>  4 '  -    /        ;     ;  •      I     ,  "      i  ■  !  [ 


/'J    •■ 


As  to  reasonableness  of  carriers'  rules,  see  ante,  this  chapter.  Reasonable- 
ness, §  7. 

1  Whethet'  -a  r^lroad  ¥s  a  g<6<ieral  > c^tfAtiiet-cibi  rafh^oad'orj  a:  T^ggitigi V^ad, 
where  tlieeivjidencBt  i».  niot,  cl^ar^  C'ftiapbeli  .v.jDu;lji|th(  .&  Nl  JB}.?  381  ^.  107^ 
,      : MJirn,  ^58,",2?.'L,]qL^^(N,.a) :  1,90,  a2p  ,N,.  Wv 375. .,;...     . . ,    . :   i .     > 

«  WhfetheT:  a;  jci^rff e;*  .^^iji^,  at .  a, ,  pa^ticu^ar  tjmcp  .^|ijipfjii^g. ,  fnBijgl>t  at  pub-, 
lished  rates.  Hilton  Lumber  Co.  v.  Atlantic  Coast  Line  R.  Co.  141 
-  - ,  N,  C;.  171,  15,,L.I^A.  r>^.S, )  .225.  53  ^,  ,E.  823.     ^    , 

S  Wliether  raijjoad  Received  trunks  as  carrier  or  warehouseman.  Fleisch- 
mau  V. 'goutiern '  R;  Co.  76*  S.' 6.  237/ £l  t..li:.Al'(I^:S;)'  6l9,  56*  S.  K 

/       '  njA'  '•'■'•,    ..'.Cv     'I        r*     ijm/      I'    ./•     ,     .    „'     .r    .'M;^     •      <1       '•       ii./ 

;.  Tiesi^ifficiewyMof  prpypj^.  facts  to.  jjo^kcpw.  a  j^aseeij^r  is  a 

law '  quest  ioiDi*  >     *l   n-'  .•'•    /    :  '.,     r         ...  '«  .;,     I....;-  .  f...    . 
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It  is  for  the  jury  to  say  what  is  a  reasonable  time  for  a  pas- 
senger to  depart  from  the  depot,  thus  terminating  his  relatipn,* 
or  whether  his  acts  showed  intention  to  terminate  it,^  but  on  un- 
disputed facts  it  devolves  on  the  court.*  It  is  ordinarily  h^ld 
a  question  for  the  jury  as  to  what  is  a  reasonable  time  to  stop 
a  train  for  the  alighting  of  passengers.* 

1  What  facts  will  create  contract  relation  of  carrier  and  passenger.  Chi- 
cago &  E.  I.  R.  Co.  V.  Jennings,  190  lU.  478,  54'  L.R.A.  827,  60  N.  E. 
818. 

«  Whether  passenger  injured  at  station  after  his  arrival  had  a  reasonable 
opportunity  to  terminate,  by  arranging  to  leave  station,  his  relation 
to  the  carrier.  Powell  v.  Philadelphia  &  R.  R.  Co.  220  Pa.  638,  ZO 
Ji,R.A,(N.S.)   1019,  70  AtL  268. 

Se^  note  to  2  L.R.A.(KS.)  876,  citing  Houston  &  T.  C.  R.  Co.  v.;  Batchler. 
37  Tex.  Civ.  App..  116,  83  S.  W.  902. 

'  Good  faith  of  passenger  in  turning  back  when  leaving  carrier's  premises, 
on  hearing  that  his  brother  had  been   shot,  wher.e  action  is  for  asi 
sault  on.  passenger  by  servants  of  carrier,    X^ayne  v.  Chesapeake  &  O. 
.,    R.  Co.  68  yv,  Va.  ^13,  31  L.R.A.(KSO  414,  69  S.  E,  700. 

4 Glenn  v.  Lake  Erie  &  W.  R.  Co.  165  Ind.  659,  2  I^«RA(N.S,).  872,  112 
Am.  St.  Rep.  255,  75  N.  E.  282,  6  Ann.  Cas.  1032. 

5Note  4  L.R.A.(N.S.)   140. 

■  * 

So  as  to  time  for  removal  of  goods,  at  dastini^tion,* 

IFor  jury. — Reasonable  diligence  in  removing  goods  before-  cjarrier's  lia- 
bility became  that  of  warehouseman.  Lewis  v.  Louisvilte  &  N.  R.  Co. 
135  Ky.  361,  25  L.R.A.  (N.S.)  938,  122  S.  W.  184. 

Wh^her  a  particular  building  at  a  place  was  a  passenger  de* 
pot  within  the  meaning  of  a  statute  was  for  the  jury.^ 

So  it  is  almost  invariably  a  jury  question  "whether  a  particular 
point  is  within  the  limits  of  the  depot  gi*ouiids  of  a  railroad.*    • 

1  State  V.  Indiana  &  I.  S.  R.  Co.  133  Ihd.  69,  18  LIR.A:  50^,  32  N.  E:  817. 

SWilmot  v..  Oregon  R.  &  ^ay.  Co.  48  Or.  494,.  7  .L.R.A.(N.S.\  202,  1^6 
Am.  St.  Rep.  840,  87  Pac.  528,  11  Ann.  Cas.  18,  and  note  to  7^  L.R.A. 
(N.S.)  213,  citing  many  cases. 

Whether  a  point  where  animals  entered  upon  railroad  tracks  was  a  part 
of  the  depot  grourids,  whei^'the  evicfence'iB  ijonfli'eting  or  different 
inferences  might  be  drawn.     Wilmot  v.  Oregon  R.  &  ^«it.  Cov  jsufirft. 
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11.  Incorporation. 

Whether  dealings  were  with  an  ineffectual  incorporation  or 
the  members  thereof/  and  whether  persons  carryiilg  on  a  bank 
were  acting  as  a  partnership  or  a  corporation,*  is  for  the  jury.     , 

The  duties  of  corporate  directors  and  the  degree  of  care  en- 
tailed by  them  is  a  law  question,  but  it  is  foi;  the  jury  to  say 
whether  they  have  fulfilled  their  duties  as  defined  by  the  court.' 

iSlocum  V.  Head,  105  Wis.  431,  50  L.R.A.  324,  SI  N.  W.  673. 

« Question  whether  corporation  or  partnership,  where  there  was  evidence 
of  the  organization  bf  a  bank  under  a  legal  charter,  holding  of  stock, 
and  receipt  qf  dividends  thereon,  Hallsiead  V.  Coleinan  (Hallstf^d 
V.  Curtis)   143  Pa.  352,  13  L.R.A.  370,  22  Atl.  977. 

»  See  also  note  to  5.5  L.R.A.  758 

12.  Partuership. 

When  the  question  whether  a  partnership  exists  is, a  matter 
of  doubt,  to  be  decided  by  inferences  to  be  drawn  from  all  the 
evidence,  it  is  one  of  fact  for  the  jury;  and  the  court  should 
not  nonsuit  or  direct  the  jury  to  find  a  verdict  for  the  plaintiff 
or  defendant/  but  the  right  to  protection  of  a  limited  partner- 
ship act  is  one  of  law.* 

ISeabury  v.  Bolles  (Seftbury  v.  Crowell)  61  N.  J.  L.  103,  62  N.  J.  L'.  41^, 
11  L.R.A.  136,  16  Atl.  54,  21  Atl.  952. 

2  Partners'  right  to  protection  of  Pennsylvania  limited  partnership  act 
where  failure  to  comply  with  its  requirements  appears  on  the  face 
of  their  certificate.  Vanhom  v.  Cofforaii,  127  Pft*.  2j^j,^  4;L;|CJb^,  3Mj 
18  Atl.  6. 

J 

■  ,  «  •  '  ,   '     I  ^  • 

•  I 

13.  Personal  sljatus,  relation,  occnpatioiL,  or  capacity.  . 

The  relation  created  between  parties  by  a  written  contract  is 
exclusively  a  court  question,  and  the  same  is  true  as  to  an  oral 
one  if  there  is  no  dispute  as  to  the  terms;  but  if  there  is  any 
question  on  the  evidence  as  to  what  the  contract  was,  the  ques- 
tion becomes  one  for  the  jury.*  ■  -  . 

•    •    •  '  ^    *"  :  '      .     .     •  :        /  •  •  .  • 

1  Relation  created  between  parties  to  a  wrftten  contract  for  railrdad  colli- 
struction  work.  Good  v.  Johnson,  38  Colo.  440,  8  L.R.A.  (N.S.)  896,  88 
Pac.  439.     '  •  •  • 

Applied  in  determining  "who  are  independent  contractors,*'  in  note  to 
17  L.R.A.(N.S.)   382.* 


biS  •  oivji.  .tb;ial  brief**  . 

Existence  of  marriage  ordinarily  rests  in  fact;  *  aad  infancy, 
question  depending  on  uncorroborated  testimony  of  mother,  is 
lor -the  jury;*  ,      . 

'  '  ■  ■  '     * 

I  The  court  cannot  rule  as  a  matter  of  law  that  a  marriage  had  been  en- 

,•■•■'.■■' 

tered  into  in  good  faith  and  followed  by  continuous  cohabitation  after 
'  the  T^taoval  of  an  existing  impediment,  under  a  statute  validating 
marriages  under  such  oircumstances,  since  such  question  is  one  of 
fact.  Turner  v.  Williams,  202  Mass.  500,  24  L.R.A.(N.S.)  1199,  332 
Am.  St.  Rep.  511,  8&  N.  E.  110. 

The'  oourt  should  not  rule  .that  a  marriage  has  been,  annulled  by  divorce, 
as -a  matter  of  law,  where  that  fact  is  in  evidence:     Ibid. 

^Wiaferman  v.  Waterman,  42  Misc.  195,  86  N.  Y.  Supp.  877. 

Whether  persons  were  engaging  in  a  bdmmon  enterprise,* 
or  whether  one  was  a  ^^guide/'  *  have  been  held  jury  questions  3 
but  whether  a  proved  occupation  was  or  was  not  within  a  statu- 
tory definition  Was  for  the  court.* 

-.■,■.,•.< 

^)  Whdbher.  riding  witlh  ancrther  in  his  private  <K)niveyance  constitutes  enga- 
jj;  ;,gi,ng  in.  a  coiumon  enterprise,    Nesbit  y.  Gai'ner,  75  Iowa,  314,  1  L.R.A. 
152,  9,  Am.  S:t.  Rep.  486,  39  N.  W.  516. 

8  What  constitutes  unlicensed  guiding.  State  v.?  Snoivman,  94  lie.  99,  50 
L.R.A.  544,  80  Am.  St.  Rep.  380,  46  Atl.  815.        ' 

9;\yheth^r  one  doing  proven  kind  of  work,  is  entitled  to  "laboring  man  or 
woman's"  exemption.  Wildner  y.  Ferguson;,,  |42  Mifin^  Xi2,  6  L.R.A. 
338,  .18  Am.  St.  Rep.  495,  43  N..  W.  794.  , 

14.  Master  and  sextant;  agenej. 

As  to  negligence  of  or  towards  servants,  see  post,  this  chapter,  §  28,  Neg- 
ligence of  Master  or  Servant. 

Necessity    of    minor    servant's    assumption    of    authority,    sc6    ante,   this 
'    '  chapter,  N^efesity.  .1 

-  ,It  is  for  the  jury  to  determine  whether  the  relation  of  mas- 
ter ,^nd.  servant,  existed  between  tvfo  parties,^  or  whether  a 
party  was  agent  of  one  to  whom  he  reported,*  or  for  which 
party  one  acted  as  agent,'  or  whe'tlier  he  acted  for  both  par- 
ties,* and  whether  an.  agent  ihad  a  giv^n  .ai^^thprityi* . 

1  Williams  v.  First  Nat.  Bank,  118  App.  Div.  555,  102  N.  Y.  Supp.  1031. 

9'Ag9»py  qf  pairty  whose  letters, .  cpupled,  with  testimony  that  he  reported 
merchant's  status  to  a  mercantile  agency,  indicated'  agen/cy^,  but  there 
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wa«  otherr  evidence  that  he  was  not  such  agent.  Bradstreet  Co.  v.  Gill, 
72  Tex.  TJo,  2  L.K.A.  405,  13  Am.  St.  Rep.  768,  0  S.  W.  753. 

^  Agency  for  the  lender  or  borrower  of  one  who,  in  negotiating  a  loan, 
takes  a  bonus  therefor  from  borrower  in  addition  to  highest  legal 
rate  of  interest.  Vahlberg  v.  Keaton,  51  Ark.' 534^  4  I^.K.A.  4(32,  14 
Am.  St.  Rep.  73,  11  S.'  W.  878'. 


',  I 


*  Whether  agent  of  insured  "in  any  manner"  aided  .  insurer.  People  v. 
People's  Ins.  Exch.  126  111.  466,  2  L.R.A:  340,  18  H.  E.  7^4.     '     '       ''' 

6  Whether  agent  in  possession  of  horses  for  purposes  of  sale  had  authority 

to  take  notes  payable. to  himself  |or  the  purchase  price,  wlxere  ihere 

is  nothing  to  show  that  he  might  not  have  taken  cash  in  payment. 

.  Galbraith  v.   Weber,   58   Wash'.    132,  28  L.R.A.(N.S.)    341,'  10^"   t^acl 

1050. 

Whether  an  pfficer^s  act  was  in  virtue  .of  governijaentfl  or 
proprietary  powers,  of  .a  mjuuicipality  is  for.  the.  jury,  when  it 
might  have  been  either.^  ^      ^    • 

1  Whether  borough  ^M^d  as,  resppnjsil^leE^up^rior  has  si|ceee4?d  in  fa^p};ring 
that  a  hydrant,, part  pf  t^e  wfttei:wo»jcs;  gyat^m,  w;aa  flushed},  unfj^r  su- 
pervision of  waterworks,  superintendent,  for  the  b^n^^lf  of^-tjie  fire 
department,  the  evidence  tending  to  show  that  such  was ,  the ,  cf^se, 
Judson  V,  WinUed^  80  Conn.  384,  15  L.R.A.(N..S.)  91,  68  Atl.  999.; 

It  is  also  for  them  to  determine .  whether  an  .;act  amQjinta 
to  ratification,^  and  generally  ^whether  a  ^servant's  act  ^wifiis  in 
furtherance  of  his  master's  interest  and  within  the  'sc<^pe  of 
his  employment,*  or  whether  at  the  time  he  had  abd:nd6iii^  hft 
master's  employment.' 


I  Us*  by  a  city  of  gjis  separators,  for  two  months  after  dlseoVery  'tha't  its 
agent  had 'received  a  commission  upbii  the  sale,  a&  a  ratifictitidn  of 
sale.  Findlay  v.  Pertz,  33  C.  0.  :A.  66©,  (29  iL.R;A.  188/  31  U.  &  Appj 
340,  66  Fed.  427*  .       , 

Retention  in  service  of 'agent  ks  ratification  to  be  passed  upon  from  all 
the  evidence.  Dillingham  v.  AnthOlriy,  78  Tex.  47,  ^  L.R.A.  634,  15 
Am.  St.  Rep.  753,  11  S.  W.  139. 

SQuei^tlc^  'whether  servant  acted  within  the<  sicope  of  his  'ebiployment  and 
i|i  f^iitherajice  ^f  his<  master's  intereat.  Baltimore  .ConsoL  ;R.  Cp.'  v^ 
Pierce,  89  Md,  495,  45  ,L,B.A  527,  43  Atl.  .94p;.  Bitqhie  ,y.  Wa,U^r^ 
63  Conn.  155,  27  L.R.A.  16]\  38  Am.  St,  Rep.  363,  28  Atl.  29. 

Master's  liability  for  motorman's  act  in  running  car  into  a  buggy,  where 
it  was  claimed  he  did  it  maliciously,  but  there  were  circumstances 
from  which  it  was  inferable  that  it  was.  done  in  furtherance  of  nias- 
ter's  business.    Baltimore  Qonaol.  R.  Co^  v.  Pierce^BUpra.  • 
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Whether  railroad  company  was  the  responsible  superior  of  a  fleeping-car 
porter  who  assaulted  a  passenger  at  the  time  of  transferring  bim  to 
another  train  because  of  accident,  the  porter  having  the  ticket  and 
being  the  only  representative  of  the  railroad,  and  the  passenger  hav- 
ing demanded  that  he  procure  sleeping-car  privileges  on  the  other 
train.  Dwinelle  v.  New  York  C.  &  H.  R.  R.  Co.  120  N.  Y.  117,  8  L.R.A. 
224,  17  Am.  St.  Rep.  611,  24  N.  E.  319. 

Question  whether  servant's  act  was  within  the  course  of  his  employment, 
or  to  wreak  personal  revenge,  where  evidence  a.dmits  of  either  in- 
ference. Nelson  Business  College  Co.  v.  Lloyd,  60  Ohio  St.  448,  46 
L.R.A.  314,  71  Am.  St.  Rep.  729,  64  N.  E.  471. 

\yhether,  servant  who  recklessly  shot  at  a  trespasser  on  master's  property 
acted  within  the  scope  of  his  employment.  Magar  v.  Hammond,  183 
N.  Y.  387,  3  L.R.A.(N.S.)   1038,  76  N.  E.  474. 

Whether  carrier's  agent  acted  within  the  scope  of  his  employment  in 
shooting  a  person  who  used  abusive  language  to  him  concerning  stor- 
age charges  on  baggage.  Daniel  v.  Petersburg  R.  Co.  117  N.  0.  592,  4 
L.R.A.(N.S,)   485,  23  S.  E.  327. 

Whether  agent  who  went  upon  premises  to  take  possession  of  mortgaged 
chattel  was  acting  as  such  agent  when  he  assaulted  the  mortgagee. 
Anderson  v.  International  Harvester  Co.  104  Minu.  49,  16  L,R.A. 
(N.S.)   440,  116  N.  W.  101. 

Liability  for  arrest  of  a  person  by  servaht,  where  evidence  tended  to  show 
it  was  to  get  person  out  of  the  way  so  the  master's  telephone  line 
might  be  run  across  other's  property  without  his  consent,  and  also 
that  it  was'  because  of  an  assault  on  servant'  by  arrested  person. 
Jaekson  v.  American  Teleph.  &  Teleg.  Co.  139  K.  0.  347,  70  UR.A. 
.    738,  61  S.  E.  1015. 

The  court  may  rule  as  law  tl^at  servant  acted  for  his  master  in  castim^ 
vessel  off  from  a  wharf,  as  he  stated,  though  it  was  done  after  he  had 
forbidden  the  mooring  by  his  master's  authority  and  been  sworn  at 
by  the  vessel  owner  because  of  it,  and  threatened.  PIool  v.  Putnam; 
83  Vt.  262,  26  L.R.A.(N.S,)  251,  138  Am.  St.  Rep.  1085,  75  Atl.  277. 

S  Selrvant's  abandonment  of  his  master's  business,  at  .time  he  committed  a 
tort  so  as  to  relieve  master  from  liability,  where  evidence  is  conflict- 
ing. Barmore  v.  Vicksburg,  S.  &  P.  R.  Co.  85  Miss.  426^  70  L.R.A. 
627,  98.80^  ^10,  3  A.  &  £.  Ann.  Cae.  594. 

Whether  the  f aets  exist  which  make  two  servants  fellows  is 
a  jury  question,  but  it  is  for  the  court  to  decide  if  there  is  no 
conflict  in  the  evidence  or  in  the  inferences  permissible,  and 
ordinarily  as  a  practical  result  it  becomes  a  jury  question 
whether  they  were  fellow  servants.^ 

When  tbeire  is  no  dispute  as  to  the  facts  or  the  inferences 
to  be  drawn  from  them,  it  is  a  law  question  whether^  in  a  given 
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act,  an  alleged  rice  principal  was  doing  one  of  the  persoiial  and 
nondelegable  duties  of  the  master;*  but  if  there  is  any  doubt 
or  dispute  it  ought  to  go  to  the  jury.' 

iMcGowan  v.  St.  Louis  &  I.  M.  R.  Co.  ftl  Mo.  fe2fij  Ne»l  v.  Kortiier^  P. 
R.  Co.  67  Minn.  366,  59  N.  W.  S12.  • 

See  also  eichaustive  discussion  and  coUectioti  of  cases  in  note  to  50  L.R.A. 
421. 

For  the  jury  to  determine  from  all  the  evidence  whether  two  wefe  fellow- 
servants,  unless  the  evidence  cleal-ly  provies  that  relationship,  and 
it  is  error  to  restriet  the  jury  ta  the  question,  to  what  extent  the  ton-' 
ditions  whieh  would  make  them  so  specifically  existed.  Illtr  's  Steel 
Co.  v.  Zlemkcfwski,  220  111.  324,  4  L.R.A.  l[  N.S. )  1161,  77  N.  E.  190. 

Whether  city  employee  of  one  department  taking  measurements  of  a  bridge 
w^as  a  fello^  sevvant  of  other  city  employees  /oi  si  different  department, 
who  wer^  tending  the  bridge.  Gothma;n  v.  Chicago,  236  111.  9,  19  L.R.A. 
(N.S.)  1178,  86  N.  E.  152,  15  A.  &  E.  Ann.  Cas.  830. 

Employees  as  fellow  servants  in  the  performtatfce  of*  a;  .particular  act,  wher* 
the  evidence  was  conflicting,  and  legitimate  conclusions  therefrom 
were  not  such  that  all  reasonable  men  would  agree  on  them.  I^inQls 
Southern  R.  Co.  v.  Marshall,  210  111.  562,  66  L.R.A.  297,  71  N.  E.  697. 

«Callan  v.  Bull,  113  <ial.  693, '45  Pac.  1017.         ' 

3  For  jury  whether  superintendent  who  ordered  an  employee  to  clean  a 
miichine  wBile  it  was  running  was  in  the'perfOnnance  of  an  act  Which 
was  '■&'•  part  of  mode  and  manner  tii  the  master's  business,  and  whether 
iuch  jQomjDiand  was  that  of  the  master.  Moore  v/  Dubtin  Cptton  Mills, 
127  Qa.  609,  10  L.R.A.(N.S.)  772,  66  S.  J}.  839. 

Whether  superintendent's  act  in  assisting  men  whom  he  directed  to  re- 
place a  belt  on  a  pulley  was  one  of  superintendence  or  that  of  ordinary 
employee.  Gallagher  v.  Newman,  190  JsT.  Y.  444,  16  L.R.A.(N.S.)  146, 
83  IJ.  £.  480.  •  '  • 

See  ako  note  in  64  L.R.A..  63,,  and  cases  there  cited. 

It  is.ii  law  qi^eation  whether  t^ie  agent'^  disobedience  makes 
himUable.^  .  ' 

1  Agent's  liability  ior  loas  to  principal  caused  by  failure  to  cpjnply  with 
clear   and   specific  written   instructions,   where  the   facts ,  a,re  ui^dis- 
.puted.  Queen  City  F.  Ins.  Co.  v.  First  Nat.  Bank,  18  N.  D.  603,  22 
'  ^L. kA. ',N.S.  j  509,  1^0  N.  W.  645. 

'  .  '  I 

The  rightfulness. of  the  discharge  pf  a  servant  is  a  law  ques-. 
tion,*  hut  .the*  reasonableness  of  a  justificfttion  for  disobedience,* 
or  for  interferieuQef  with  employment;  was  held  a  faet  question.' 
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•Eieept  im  clear  oases^  it  is  a  question  of  fact  whether  ihe 
iniisodndTiet  of  a  servant' has  been  oomdoned  by  the  master.^ 

1  Whether   servant  was   properly  discharged,   where   the  facts   are   undis- 
'(  .fluted'  «Cnd  ^how  diaobedi^nce  oi  ^mttstor's  :  rosisonaUe  .erdersi, .  defiance 

of    his   authority,    and    unfaithfulness    jtistifying  .»,  discharge.      Von 
-   JEIeyne.v.  Tpmpkins,  89  Miftn..77>.^  L,E»A.(:Nr,S.),.524,  9^3. N,  W.  901. 

2  Whether  an  order  issued  to  an  employee  to  perform  was  so  unreasonable 
..    119:  tq  jpstify  it»  di«^l)teidi§n<5e,  .  Dey^lo,pm/etnt  .Co.  v.  I^ng^  24  L-R,4. 

,  .,,  (>\S.)..812,  .§8  ,g..  C.  A...255,  1^1  Fed.  ??.  ...... 

3<Wheth£c  rinterlerencet  wi'th  ']B|x>f^r's  < employment,  tinder;  a  closed   shop 

!     .'^agrieemiMt  wasjustifiabiia.    3erry  v.  DoBaYat&,4il8i8>  Mtfas*  353^  5  JUR.A. 

(iHt.S.)i  8^9,.  lOS'Ain.  St/Rep:»499,  .74.N.  E/'«03i  ^Ji*.,SuM.  Ann.  .Cas. 

«Sobin>ii'4  Kdndriiik,  58  App^/Div^.lOey  68. N.  ¥»  fiup]^^  546^$:  M^G^rath  v. 
/  :iB^]l,  1  JoUes  &  S^OjaS;)  Jordan  v.  J.  R*:  W^b«r;  MoitlklipgQo.  .7.7.  Mo. 
App.  577.  '■  ^      .•■)!:/      ;    .;,    /    .-.:   .1    .      .    /.    ..'    -    I 

Seetilso)not9}to  dvL4ELAL*.(Ni84*'1007«)    ..        -.•.•       .   i'> 


I.    -^     >• 


is/' Bodily  or  inentalcoiidii^ion?. 

The  sufficiency  of  evidei^c^  eyincive  of.  ope's  cental  state, 
^rqm  \vhiph,.,to  iu^er jLn^wity,  is.for.^the.  jury.^  .^  ; '  .  ,,  ,. 
.  The- iquegtaou  of.. insurable;. good  hiealth  \^Ue^  tiie, evidence  is 
confliiotitigi  or  laeking  om  mdteriaL  questions:  of  faoty*  and  that 
of  t(5t^ldi^aMlii:y,''attd  (he  resulting  bodily  a^d'tftental  effect 
of  bad  treatment  of  a'husbaiid  or  wife  by  the 'other',  is  a  pure 
question  o(  fact.* 


iff     •  ■  .      I    .  /    • 


iBlackstone  v.  Standard  Life  Acci.Ins.  Co.  74  Mich.  692,  3  L.R,A.  486, 
42  N.  W.  166.  '^ 

2  Barnes  v.  Fidelity  Mut.' Life  Asso.  191  Pa.  618,  45  t'.Kik.  '^64,  43' Atl. 
341. 

Whether  a  goVernmien£  pensioner,  "for  v6rligD''ail<l'^fmp'Aired^g1it  result- 
ing  from   cannon-shot   wound   in    head,   was   "bodily   innna**  ^Witlilin 
the  warranty  of  a  life  insurance  policy,  where  it  was  not  shown  that 
"'  1ii&''kcfual  pHj^gical  66iikiti6n  \Vas  dffeiit^d.  -^ickV.' ^i-ar^llefrs'  Ins.' 
Co.  61  L.i^:A.  666,  58  C^  C  AV14,  121'  Fed.  r3f2.      '      ^    '  "       '      ' 

*  Total  disability  of  person  who  was  shcxwn  .to^gp  .to  Kis  of^ce  every  jiay, 
but  was  unable  to  do  any  kind  of  work.  Turner  v.  Fidelity  &  C.  Co. 
112  Mich.  425,  38  L.R.A.  529,  67  Am.  St.  Rep.  428,  70  N.  W.  898. 

4  Whether  the  ireatihent' of  a  'fiu^batld'  of  wife  "by'theothet'xi^i"' such*  as 

•  to'feferf6iisly'ehdangei-''reft9b«  bt  heii^th'.     Itdbinsoii  «<^.' Rdbfthsdiij  6d'N. 

'    .  Hi  mq^  15iL.E.Ai  l£ll/ il»  AtiL  >8t.  Riepi.j.6d2i  2^  Ajtl..3^j 


.    .' ; 
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If  ft  ere  is  any  conflifet  in  themdence,  it  shidruld'  bie  Irft'to 
the  jury  to  say  whiether  habits  of' an"  insured  b^btoght  hic&  with-^ 
in  a  provision  of  the  policy  agaibst  the'nse*  of  li<^df'd;^  of  "^hfeth-' 
er  one  was  intoiicated  at  a  given  timef.*  •      '     '^    '     '      '    ''  ^ 

1  Order  of  United  C.  T.  v.  McAdam,  61  C.  C.  A.  22,  125  Fed.  358 ;  FoUis 
T.  Uttlted  States  Mut.  Abcf.  AssoL  94  loiiva/ 435,  28  L.R.A. '78,;'69  Arf.^ 
St.  Rei).  408,  62'  N:  W.  807  j  Jobannsi  vr  Nationtd- Acei.Soc.  16  App. 
Div.  104,  45  N.  Y.  Supp.  117.    See  also  note  to  15/L.RjAl(N;8.)  21^. 

S  Inioxlcation;  where  '  8lee|y  >  aiid  'time  •  tb  Bdber  •  h«d  ii>tery«ttedf .  bef (»re'!  (tibe  [ 
nccid^t  ocourredi  ;  Bakalavs  Vi  Ooikitiacntal'  Qauialfy  Co.  141  Wi^  43, 
25  L.R.A,(N.S.)   1241,  122  N^-W,  T21,/18»  Ainii.  Ofts.  0/123.     .        : 

•    •  '■  •      •  ■/        .  .'       •-  ',    '  I.    •   I.      .     ■  '        '■  ^ 

16.  FhysieaJl  eonditioas  and  qi^Utiefir  ;  .  .  ?       r 

The  fact  of  a  particular  physical  tendency  is  ior  the  jury*^ 

1  The  liability  of  <?attle  from  a  certain'  locality  "to  c'oftimunioatc  a  di6ea^6. ' 
Clarendon  Land,  Invest.  &;  Agency  ,Co."y.  McClcliand  '6ro&.  '89  I'ex. 
483,  31  L.R.A.  669,  59  Am.  St.  Rep.  70,  34  S.  W.  08,  ^  S.  W.  474. 

Whether  a  cbninibdity  is  in  fact  adtilterated  dr  dt^^raded/  and 
by  what  means,   is  for  the  Jury.'  ;  .  •      ••        ' .  .  ■    . 

1  Whethenri  tfa^iaxitifiitial  i^ftd  |d(»loFing*:of 'kerosene  aEr  att  raihklterationr;  lai/der 

a  ^Ifiitute  iQi^kipg  4t  priina;  Hc\^  evMe^ce  wi^hofut  te«t  th^t.4^r)ch: 

colored  or  dirty  appearing  oils  are  unsalfibie,  the  evidence  being  con- 

fiicting  as  to  the  nature  and  effect  of  the  color.     Bartles  Oil  Co.  v. 

.  Lyi|ch>,il0^]yiin^.'48r7,  25  L.R.A-(N.S.)  .1234,  ,124,jN.  \V,  1,  994.     -^  ,,  , 

8  Whether  milk  was  skimmed  or  watered,  where  it  wafs  l^lpw  ;5]t^n(jLaT|l  in 
fiplidi^  b^t  th^r^  vfBj^  9.  doubt  as  to  which  was  done.,    Seattle  v.  Efick- , 
son,  55  Wash.  675,  2^5  iiR.A.iN.S;}   1027,  104  Vac;  11 2^'.      " ^ 

The. jui:y^  may  determine  whether  or  not  a  beverage  is  an  in-^ 
toxica^t,  and  whether  vinous  px:  spirituo.us.^  [  '   ^       '    .  . ,,  ^  ' 

1  The  intoxicating '  parti/ of  various  'liqiiors  arid'  ttieiV  general  'nattiW  are 
to  be  decided  by  the  jury.  Com.  v.  Peckham,  2  Orky/  *^14V'  Stite  v. 
Giersch,  98  N.  C.  720,  4  S.  E.  193;  State  v.  Muncey,  28  W.  Va.  494. 
S<ke  telso  bote  to  20  ;L.«.A.  649»  :.    '   v  •  \i  :.    ..     •  ::'      \f! 

"Peach ; cfider**  a»  ftniptoxicant^.  Xope^  y»/>ZMfail,-4Qrl^fti..47',  il,J,i.R«Ai' 
387,  19  Pac.  359.  :.,.,.       ,    .  .  /    / 

Whether  cider  was  vinous  or  spirituous   liquor  was  for  the   jury  where 
there -Was  t^iimbny-by. 'sdine  person^  th^t  fdtiej^i^i  its  ifitoxioating- 
effeolB* i 'Cdm.  v.  Reybujrgy  122  Pa»,89»,  8  I^.R.,^.  41$,  .16  AiJ.  351;i ,    •/ 

Wh^tlier'itiOitfdieitiad  ooiitpouiid  is  lelh  iDtoxieati«g<)iquonviihiA.pro)iibiiory 
"  or  irtgii(hiitory^statnt€5B.is.d  qi<e8tKm.ift)i<'tbe7«fyri  .W«<clftHk)rtb^Vi»  Duu- 
nam,  98  Ala.  610,  13  So.  597.  .    :     l  ./     < i    t^. 
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They  may  also  declare  whether  a  stream  can  be  a  public 
highway/  or  whether  waters,  were  a  water  course,*  or  what  was 
the  general  nature  of  a  water  way.' 

The  court  may  deteriiiiixe  the  character  of  a  way  used  by 
the  public,  where  the  facts  are  not  in  dispute.* 

I  Whether  or  not  waters  are  inherently  capable  of  use  aa  a  common  pas- 
aag«  for  the  public.  New  England  Trout  hi  S*  Club  v.  Mather,  68 
Vt  338,  33  L.R.A.  569,  36  AU.  323. 

Proof  of  sufficiency  of  stream  for  floatage  of  logs  and  flat  boats  during 
winter  season,  to  authorize  its  deckiration  as  a  public  highway.  Olivo 
V.  State,  86  Ala.  88,  4  L.R.A.  33,  5  So.  653. 

*  Whether  or  not  an  obstructed  bayou  was  a  water  course.     Yazoo  k  M. 

Valley  R.  Co.  v.  Davis,  73  Miss.  678,  32  L.R.A.  262,  55  Am.  St.  Rep 
562,  19  So.  487. 

3  Whether  ditch  across  river  bend  was  ever  anything  more  than  a  drainage 
ditch.  Stimson  v.  Brookline,  197  Mass.  568,  16  L.R.A.(N.S.)  280,  12?l 
Am.  St.  Rep.  382,  83  N.  E.  893,  14  A.  &  E.  Ann.  Cas.  907. 

*  Character  of  way  used  by  public,  whether  by  dedication,  prescription,  or 

.  invitation,   where  facts   aire   undisputed,     HammiU  v.   PennsylTaoiy. 
R.  Co.  56  N.  J.  L.  370^  24  L.R.A.  531,  29  Atl.  1^1. 

What  constitutes  vacancy  or  nonoccupancy  is  a  question  for 
the  court;  but  whether  or  not  a  building  is  vaeaxit  or  tfnoocu- 
pied  is  a  question  of  fact.* 

1  Moody  V.  Amazon  Ins.  Co.  52  Ohio  St.  12,  26  L.R.A.  313,  49  Am.  St 
Rep.  699,  38  N.  E.  lOli. 

Whether  mill  in  which  machinery  was  not  operated  for  more  than  thirty 
days  was  shut  down  held  for  court.  Brehm  Lumber  Co.  V.  Svea  Ins. 
Co.  36  Wash.  520,  68  L.R.A.  109,  79  Pac.  34. 

Nonoccupancy  of  church  where  windows  are  boarded  up  an4  services  not 
held,  because  there  is  for  time  being  no  minister  t6  officiate,  held  for 
jury;  Hampton  v.  Hartford  F.  Jn^.  Co,  65  N,  J.  L,  265,,  52  L.R.A. 
344,  47  Atl.  433. 

Whether  in  any  case  appliances  or  buildings  placed  upon 
the  land  can  become  fixtures  partakes  of  intent  and  the  circum- 
stances, and  is  a  fact  question.^ 

1  Miller  v.  W'adingham,  91  Cal.  377,  13  L.R.A.  680,  27  Pac.  750. 

Whether  gas  fixtures,  steam   radiators,  kitchen  ran^e,  and  window  and 
door  screens  are  fixtures  which  will  pass,  imder  a  mortgiage  of  the 
realty.    Hook  v.  BoHon,  199  Mass.  244,  17  L.RJ^«(N.S.)  699,  127  Am 
St.  Rep.  487,  86  N.  E.  175  - 
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The  court  should  not  determine  that  tradie  fixtures  placed  on  leased  prop- 
erty by  a  tenant  are  not  removable,  unless  such ,  holding  Is  clearly 
necessary,  where  the  lease  showed •  that  parties  intended  such  addi- 
tions  should  be  made  and  should  be  removable  as  trade,  fixtures.  Re 
New  York  City  (Re  Improvement  of  Water  Front)  192  N.  Y.  295, 
18  L.R.A.(N.S.)  423,  127  Am.  St.  Rep.  903,  84  N.  E.  1105. 

17.  Fraud;  duress;  undue  ijLflueuce.      • 

The  existence  of  fraud  or  any  of  its  elements  is  generallyMd' 
jury  question.* 

I  Warner  v.  Norton,  20  How.  448,  15  L.  ed.  950;  Oregg  v.  Sayre,  8  Pet. 
•    244,  8  L.  ed.  932;  Clark  v.  United  States,  6  Wall.  643,  18  L.  «d.  916. 

Good  faith  of  execution  sale,  regular  on  its  face,  assailed  on  ground  of 
fraud  and  collusion.  Caswell  v.  Jones,  65  Vt.  457,  20  L.R.A.  509,  36 
Am.  St.  Rep.  879,  26  Atl.  629. 

Good  faith  of  the  giving  of  notes  in  payment  of  stock  subscription.  Rouse, 
H.  &  Co.  V.  Detroit  Cycle  Co.  Ill  Mich.  251,  38  L.R.A.  794,  69  N.  W. 
611. 

Inability  of  injured  passenger  and  her  witness  to  tfell  name  of  ferryboat 
on  which  injured,  as  ignorance  or' evidence  of  fraud.  Rosen  v.  Boston, 
187  Mass.  245,  68  L.R.A.  153,  72  N.  K.  992. 

Efficacy  of. false  token  to  depeive.  Com.  v.  Beckett,  119  Ky.  817,  68  L.R.A. 
633,  116  Am.  SU  Rep.  285,  84  S.  W.  758. 

Whether  architect's  certificate  of  completion  required  by  building  contract 
was  arbitrarily  withheld.  .  Bush  v.  Jones,  6  L.R.A^(N.S.)  774,  75  C. 
C.  A.  582,  144  Fed.  942. 

In  any  case  of  doubt  \t  is  for  the  jury  to  say  whether  a  state- 
ment designed  to  induce  action  by  another  was  an  expreaeioa 
of  opinion  or  a  representation  of  fact ;  but  statements  clearly 
falling  within  the  settled  rules  of  law^  as  to.  which  are  of  fact 
and  which  of  opinion,  are  to  be  governed  thereby,  and  not  given 
to  the  jury.* 

And  the  materiality  of  an  alleged  misrepresentation  is  a  ques? 
tion  of  law  where  the  facts  are  undisputed.*   . 

Whether  it  was  relied  upon  is  for  the  jury.' 

Whether  or  hot  a  conveyance  is  in  fraud  of  creditors  is  pri- 
marily a  question  of  fact,  but  where  the  facts  shown  are  prima 
facie  evidence  of  such  intent,  the  law,  in  the  absencte  of  any- 
thing to  control  them,  draws  such  inference.* 

1  Messer  v.  Smyth,  69  K.  H.  41 ;  Simar  v.  Canada^,  63  N.  Y.  298,  13  Am. 
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"  Kep.  523;  Banta  v.  Savage,  12  Nev.  151,  7  Mor*  Min.  Rep.  113.    See 
^ls6  note  35  L.R.A.  441. 

8  Dawe  V.  Morris,  149  Mass.  188,  4  L.R.A.  158,  14  Am.  St.  Rep.  404,  21 
N.  E.  313. 

Materiality  of  false  representation  is  for  court,  whether  relied  upon  af- 
firmatively to  support  an  action  for  deceit,  or  defensively  to  avoid 
a  contract  because  of  deceit.  Greenleaf  v.  Gerald,  94  Me.  9J,  50 
L.R.A.  542,  80  Am.  St.  Rep.  377,  46  AU.  79».       ' 

But  materiality  of  omission  to  mention  another  policy  and  tliat  applicant 
was  an  embezzler,  in  an  application  for  life  insurance,  waa  for  jury 
under  a  statute  providing  that  only  material  misstatements  and  con- 
bealment:»  should  defeat  the  policy.  Penn.  Mut.  \i,  Ins.  Co.  v.  Me- 
chanics* Sav.  Bank  &  T.  Co.  38  L.R.A.  33,  19  C.  C.  A.  286,  37  U.  S 
,  App.  692,  72  Fed.  413,  38  L.R.A.  70,  19  C.  C.  A.  316,  43  U.  S  App., 
75,. 73  Fed.  653. 

Held  for  jury  where  statement  of  age  was  not  made  in  response  to  a  direct 
inquiry  of  the  insurer,  and  its  materiality  not  settled  by  agreement 
of  the  parties.  Spence  v.  Central  Acci.  Ins.  Co.  236  111.  444,  19  L.R.A. 
(N.S.)  88,  86  N.  E.  104. 

*  Whether  one  claiming  to  have  been  deceived  rightly  or  properly  relied 
.  .  on  the  statements  made  to  him  has  been  held  a  jury  question  in  numer- 
ous cases,  as  shown  by  .Hopkins -v..  Hawkeye  Ins.  Co.  57  Iowa,  2013,  42 
Am.  Rep,  41,  10  N.  W.  605;  Sim  v.  Pyle,  84  HI.  271;  Farr  v.  Peter- 
son, 91  Wis.  182,  64  N.  W.  863;  Savage  v.  Stevens,  126  Mass.  207; 
Simar  v.  Canaday,  53  N.  Y.  298,  13  Am.  Rep.  623.  See  also  note  in 
37  L.R.A.  615. 

Whether  seller  of  land  against  wliom  specific  performance  is  sought  was 
induced  by  words  or  acts  of  buyer  to  believe  that)  he  would  transfer 
an  option  on  another  piece  of  land  to  him.  Rudishill  v.  Whitener, 
146  N.  C.  403,  15  L.R.A.<N.S.)  81,  59  S.  3E.  995. 

Tlie  question  of  fraudulent  intent  in  an  alleged  preferential  purchase  of 
'  •  goods  ^rom  an  insolvent  debtor  is  one  of  fact.  Babcock  v.  Eckler,  24 
N.  Y.  623;.  Hooser  v.  Hunt,  65  Wis.  71,  26  N.  W.  442;  McFadden  v, 
Mitchell,  54  Cal.  628;  Wilcox  v.  Landberg,  30  :^^lnn.  93,  14  N.  W.  365. 
And  this  rule  is  made  by  statute  in  some  jurisdictions.  See-  note  to 
36  L.R.A.  363,  and  cases  there  cited. 

Where  {he  statutes  make  intent  to  defraud  a  question  of  fact,  it  never- 
theless remains  for  the  court  to  decide  whether  the  instnimefit '  is, 
on  its  face,  fraudulent  as  matter  of  ,law.  Robinson  v,  Efliott,  22 
Wall.r513,  22'  L.  ed.  758.  Though.it  ia  said  that,  the  cases  will  he 
rare  in  .which  an  instrument,  ia,  Qn  ita  face,  void.  Lockwood  v.  Har- 
ding, 79  Ind.  133. 

*  Matthews  v.  Thompson,  186  M«M.  14,  66  L,RA.  -^1,  104  Am.  St.  Rep, , 

550,  71  N.  E.  93. 

Adequacy  of  consideration  fot*  ttanster  of  re^l  tetaie  by  iailiag  iMer  it  > 
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for  jury.    Mobile  Sav.  Bwik  y.  McDoxmell,  89  Ala.  434,  9  L«R.A.  645; 
Id  Am.  St.  Rep.  1ST,  8  So.  137. 

What  constitutes  duress  is  a  matter  of  law ;  whether  it  exists 
in  a  paxticular  state  of  facts  is  a  qujestion  of  fact.* 

iGalusha  v.  Sherman,  105  Wis.  263,  47  L.R.A.  417,  81  N.  W.  495. 

The  validity' of  a  relidafle,  and  whether  a  paymeat  was  as  com- 
pensation or  gratuity,  is  a  jury  question.* 

i  Fraud  in  obtainitig  release  from,  injuref}  servant*  Siehus  v.  Powers-Simp- 
son Co.  85  Minn.  447,  69  L.R.A.  887,  89  N.  W.  68. 

Payment  to  injured  aervamt  as  gratuity  or  eompensation.    Ibid. 

WheQier  a  i^lease  was  ^auifulently  obtained  iirom  an  injured  passenger, 
where  the  evidence  is  in  dispute.  Norvell  v.  Kanawha  &  M.  B.  Co. 
67  W.  V9k4S7,  29  L.R.A.(N.&)  325,  68.8.  £.  288. 

Inferences  as  to  undue  influence  should  go  to  a  jury.* 

1  Validity  of  win  which  makes  inadequate  pi^otision  for  a  helpless  child 
withtjut  property,  itt  favor  of  other  clw!d<*eri  Wappily  circumstanced, 
where  there  is  evidence  of  undue  influence.  Meier  v.  Buchter,  197 
Mo.  68,  6  L.R.A.(K.6.)  202,  94  S:  W.  888,  7  A.  6  S.  Ann.  Caa  987. 

Supposed  eotnmamications  to  a  woman  trom  ber  deceased,  husband  through: 
a  medium,  which  to  some  extent  prompted  provisions  ot  her  will,  as 
constituting  undue  influence.  Steinkuhler  v.  Wempner,  1C9  Ind.  154, 
15  I..R.A.(N.a)  673,  81  N.  W.  482. 

18.  Intent,  assent,  election,  waiver,  or  other  mental  purpose. 

Intent,  even  where  the  facts  are  undisputed,  is  for  the  jury, 
since  it  lies  in  inference,  yet  some  proof  must  be  adduced  from 
which  tfie  inference  may  be  drawn  that  such  intenit  existed ;  ^  s« 
of  the  question  whether  acts  wero  dbne  with  intent  to  deliver 
goeds,*  or  to  change  domicil.* 

iHal!  V.  Stevens,  ll(^  N.  Y.  201,  5  L.R.A.  802,  22  N.  E.  374.       ' 

Intent  and  purpose  of  president  and  another,  who  eiffected  a  contract  prior 
to  time  of  inooTporation.  Oakes  v.  Cattaraugus  Water  Co.  143  N.  Y. 
430,  26  L.R.A.  544,  38  N.  E.  461. 

Predetermination   to    commit   suicide,   where   insured   was   insolvent   and 
heavily  involved.     Hitter  v.  Mutual  L.  Ins.  Co.  42  L.R.A.  683,  17  C. 
C.  A.  537,  28  U.  S;  App.  612,  70  Fed.  954. 
Abbott,  Civ.  Jut.  TT— 87. 
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Whether  a  notation  referring  to  additional  security  was  placed  on  a  note 
with  such  intent  as  materially  to  alter  it  by  incorporating^  terms,  of  a 
previous  note,  or  whether  it  was  done  simply  by  way  of  memorandum. 
Farniers'  Nat.  Bank  v.  McCall,  25  Okla.  600,  26  L.R.A.(N.S.)  217,  106 
Pac.  866. 

Whether  acts  of  landlord  in  filling  and  building  dock  were  with  intention 
of  repairing  or  of  re;en|;ering  leased  lot.  Kneeland  v.  Schmidt,  78 
Wis.  345,  11  L.R.A.  498,  47  N.  W.  438. 

Whether  the  intent  of  a  landlord  who  relets  premises  after  tenant's  abandon- 
ment is  to  accept  the  surrender  is  ordinarily  held  to  be'  for  the  jury. 
Note  3  A.L.R.  1080. 

The  intent  of  parties  as  to  the  passing  of  title  under  contract,  for  sale  of 
goods  to  be  produced  or  manufactured  is  discussed  in  a  note  in  50 
L.R.A.(N.S.)  113.  '  . 

*  Whether  executory  grain  contract  contemplated  actual  delivery  or  was 

a  deal  in  futures.    Pope  v.  Hanke,  155  111.  617,  28  L.R.A.  568,  40  N. 
E.  839. 

Delivery  as  devesting  vendor's  lien,  where  facts  are  numerous  and  equivo- 
cal, susceptible  of  different  inferences,  as  to  intent.  Conrad  v.  Fisher, 
37  Mo.  App.  352,  8  L.R.A.  147. 

*  Whether  the  departure  from  established  domicil  in  one  state  and  resi- 

dence in  another  state  resulted  in  a  change  of  residence.     Bechtel  v. 
Bechtel,  101  Minn.  511,  12  L.R.A.(N.S.)  1100,  112  N.  W.  883. 

Where  the  evidence  is  conflicting  or  inferences  diverse,  the 
question  of  assent  or  volition,*  acceptance,*  delivery,'  election,* 
abandonment,*  or  waiver  '  is  for  the  jury. 

1  Householder's  consent  to  a  search,  by  an  officer  of  the  law,  of  premises 
for  evidence  of  crime.  McClurg  v.  Brenton,  123  Iowa,  368,  65  L.R.A. 
519,  101  Am.  St.  Rep.  323,  98  N.  W.  881. 

Assent  to  limited  liability  stipulation  where  live-stock  shipper  knew  that 
a  contract  was  to  be  signed,  and  expected  to  sign  one  like  he  previously 
used,  but  did  not  know  the  terms  thereof,  and  different  forms  had 
previously  been  used.  St.  Louis  &  S.  F.  R.  Go.  v.  Gorman,,  79  Kan.  643, 
28  L.R.A.(N.S.)  637,  100  Pac.  647. 

Whether  an  employee  consented  to  the  transfer  of  a  businesA  to  a  les^e, 
where  different  conclusions  may  be  drawn  from  the  facts.  White  v. 
Lumiere  Korth  American  Co.  79  Vt.  206,  6  L.R.A.(N.S.)  807,  64  Atl 
1121.  {. 

Whether,  from  patient's  ccmsent  to  an  operation  on  her  left  ear,  consent 
to  an  operation  on  the  right  ear  was  implied,  the  need  for  whieh  was 
greater  and  was  found  upon  examination ,  while  patient  was  under  the 
influence  of  anesthetics.  Mohr  v.  Williams,  95  Minn.  261,  1  L.R.A. 
(N.S.)  439,  111  Am.  St,  Rep.  462,  104  N.  W.  12,  5  Ann.  Gas.  303. 
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Gatmeiit  by*  meml)er  to  trial  by  society  without  chai^ges'or  notiee/aotion 
being  against  labor  union  lor  procuring,  difioharge.  Brenndn*  y.  CJn^ted 
Hatters,  73  N.  J.  L.  729,  »  LJa.A.<N.Sl)  264,  118  Am.  St.  Rep.  727, 
66  Atl.  lOa. 

Whether  submission  to  the  control  of  another  was  voluntafy  br  brought 
iabout  by  fear  that  force  would  be  used  is  for  the  jury  ifi  a  false  im- 
prisonment action,  unless  it  is  dear  that  there  was 'ho' tcasbniible 
apprehension  oif  force.  HAWew  v.  PuHs,  73  N.  J.  L.  621,  7  L.Tl.A.CK.S.) 
680,  118  Am.  St.  Rep.  716,  64  Atl.  121.  ^ 

But'qufestioft'Whether  payment  of  license  fees  wa-s  vMtmtary  or  involuntiiry 
16  fbr'the  court,  whfere  facts'  are  undii^puted.  Eshow  v.  Albion,  153 
Mich.  720,  22  L.R.A.(N.*J9:)  872;  117  N.W;  328.  '        ;     t      • 

8Acc^ance  as  payment  or  ^ot,  of  note?  gi'Veh  fbt  a  special  purpose  ahd- 
where  debt  was  sectired  by  Iten  and  no' book  credit  wa^  entered.   Quimby 
v/Durgin,  148  Mass.  104,  1  L.RiA.  614,  19  N.  fc.  14, 

8  On  the  deliverjf  of  goods  by' a  seller  to  k  carrier,  if  there  is  any  doubt 
as  to  the  intention  that  it  should  be  a  delivery  for  the  purpose  of 
passing  title,  the  question  ou^ht  to  go  to  the  jury,  for  it  is  a  question 
of  intefat.  Gibbons  V.  JU^inson;  68  ]|fich;'  1*6;  29  N.  W.  638;  Ala- 
,bama  G.  S.  Rv.Co,  y*  Mt,  Vwnpn.  Co.  34  Alft^  178,  4. So*.  356;  Mer- 
chants' Nat.  Bank  v.  Bangs,  102  Mass.  291.  It  is  for  the  .cqurt  where 
the  act  is  such  that  as  matter  of  law  the  intent  follows.  Smith'  v. 
Edwards,  29  Hiin;i  493.    dee- also  note  in,  22  UR.A.  415. 

4  Devisee's  refusal  to  slat^  whether  i^he  will*  accept  derise  of  lands  in  her 
possession  (^  elaim  doWeV  in  other  lands  devised  in  the  same  will)  as 
evidence  of  election  to  take  und<er  the  wilL  Zimmerniah  v.  Lebo,  151 
Pa.  345,  17  L.R.A..636,  24  Atl.  1082.     •  .' 

s  l^oi^iiEier  6t  eondemiied '  easem^t  •  of  ^wage  by  dam '  which '  has  wasti^ 
away,  where  abandonment  is  claimed.     6ros6  vj  Jones,  86  Neb.  77, 
.  32L.R.Ai(N.S.)  47^  ia2r  N.  W.  6^1.     .  . 

Wltether  logs  had  been  190  abandoned  as  to  lose  title.  LogOwnere^  Boom 
Oh  v^HubbeM,  186  Mich.  *66;-4  L.R.A.(N.S.)   573,  97  N.  W:  167: 

Whether  one  who  demanded  and*^  received  for  cAilfeelatioh^  n6tes  given  for 

rent  of  premises  of  which  lessor  could  not  give  possession  intended 

thereby  to  rescind  the  d6taftra.ct  ti^4  abandon  clslim  fdr  daniages.    Her- 

-  polpii^mier  ¥.  Qiuistophep,  7^ -Npb^  362,  9  L.R.A.<N.S.)   J127>;J07  N. 

W.  382,  ill  N.  W.  359,  14  Ann.  Cas.  399. 

8  Waiver  of  printed  stipu^^tipns,  :bjy  ^elcgraph  conjpany  ijn  orally  receiving 
and  delivering  market,  quofations.  Western 'Ui  Teleg.  Co.  v.  Steven- 
son, 128  Pa.  442,  5  L.R.A.  515,  15  Am.St.  Ilep.  687,'  18  Atl!  441. 

Whethe^  a*  seyei»  who  was  not  aQpessible  to  baqk  waived  agreement  to  ;p^y  i 
cash,  where  he  .n^lect^d  .to  present  check  -for  payment  ,for   several 
weeks*    People's  Sta^e,  Bank  v.  Brown,  SQ  Kan.  520,  23  L.RA,(N.S.) 
824,  103  Pac.;a02,  .  ..  ,    . 

Waiver  and  aba«dQnmen|>- o|  righlt^Jtct  sj»  undjkciweji  :pjriii0i|)afc  i¥heiie«$ale 
was  to  agent  as  principal,  who  professed  to  represent  a  third  person, 


580  .  civni  vBOiAji,  brief*        : 

and  wlxese  aftev  leainiing  the  faet»  there  w^le  delay  in  purging  tht 

I     principal  bfat  no  proven  detriment'  to  him  bj  the  delay.    Qay  y.  Eelley 

(Gay  V.  Uren^  109  Minn.  101,  29  Lja.A(N.S.)  743,  12S  N.  W.  296. 

Waiver  of  proofs  of  loss,  where  adjuster  told  insured  payaaent  el  policy 

i    would  l>e  refused  on  the.  gr^ound  that  policjc  had  been  aeeigned  and 

that  he  woul4  h&^o  to  deal  direct  with  com^pangr,  which  advised  him 

that  thO:  matter  wa9  still  in  the  adjuster's ,  hands. :  Allepi  v.  Phoenix 

AsBur.  Co..  12  Idalia,  Q53i,8  ]U.Il.A.(N*S4  903,  88  Pao.  245,  10  Ann. 

Oas.  tj^ot  '-,..'.,». 

Waiver  of  iron-sale  diBxiae  hy  receipt  and  r»teiiiion  of  prenaum.  after  loss 
and. by  requiring  duplicate  inv^QJbce^.  Gi9hv,.Xniiuraniae.Ca  of  N»  A.  16 
Okla.  59,  13  L.R. A.  (N.S. )  8^,  Q7  Pae,  869. 

The  oond^ion  to  be  drawn  irom  ccoiduct  whieh  it  i»  ail4Bg«4  was  a  waiver 
.  o£  demand  and  notice  of  nonpovyw^i^^  of  epmrnercial  paper  is  a  ques- 
tion for  the  jury  unless  the  conduct  issvch  that  the  intenjt  can,  in^the 
light  of  usage  and  judicial  decision^  have  no.  debatable  .meaning.    See 
note  to  29  L.R.A.  316. 

■      ■  ....  ...■•»■ 

The  character  of  tfaa  occupancy  of  property  ai  eonstituting  an 
eleotioa/  or  as  incondist^t  witbifr  collateral  ag^eemen^^  is  a 
jury  question. 

1  Whether  devisee  of  ^  life  eftt«fce  in*  mbaiscter  after  .a  pHor  life  eeljate, 
who  purehaeed  at. tax  salea  caused  by  dafavlt  ol  Uue  'firab  life  teQaat, 
and  entered  into  possession  alter  the  lat^r's'  death>  had.  aeeepted  or 
renounced  the  devise*  Defreeae  v.  ]i«al&e,lQ9  Mich..  4JM,  32  UILA.  744, 
63  Am.  St.  Rep.  684,  67  N.  W.  606^  .  , 

Ajid  see  note^  referred  to  in  first  pamigraph  jUi  thi«^  seetian  oa  intent  (dl-laBdr- 
lotd  in  reletting  premises 

8  Character  of  husband's  occupancy  of)  wife'i.  tml  propett/.  :at  ooiiBiiient 
with  an  agreement  to  make  iti  their,  hiowwi.  whece  ,he.  while  living  apaft 
from  ihei?  has  taken  another  family  IntoMthe  houaa*'   MoS^endrj^  v.  Mc- 
.  Ke^dry,  Ml.  Pa,  ?4,  6  L.R,A.  606^  18  AtL  197?. 

1&  Eaowledge,  belief,  or  iiie»taj;>  peiei^tiAii^ 

Notice  or  knowledge^  in  a-  paiii^ukr  case*  id  a  ^cwtiott  of 
fact. 

Whether  or  not  a  party  had  a  right  to  belieVe  tilat  an  act 
would  be  taken  as  a;  joke  is  a  qyiestion  of  fact.*    ,      .  ^ 

I  Tioiousnes6  of  dog  and  scienter.  Emmdni^  v.  Stevane,  it  K.  J.  L.  57t), 
24  L.It.A.(N.S.)  468,  73  Atl.  644,  Ifti  Attn.  Cas.  812. 

Whether  parties  dealing  with  agent  aiithori^ed'  to  purchase  gbod^  dttring 
principal's  absence  had  notice  of  revocation  when  priii6i][>al  rettrmed. 
Whfieler  v.  MoGvIre,  m  Ala.  39S,  2  luRjLi  M8;  6  Sd;  IW. 


•    V  t       '    ■     I ! 
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X«tic«  9f  K)Be  1^1^  freqiientJly  .-^topp^d  at  hQt^,  of  exiatejiLce  of  a  salt,  whace 
it  was  shown  tliat  his  attention  had.  been  ^called  to  it  at  a  prior,  visit. 
Shultz  V.  Wall,  134  Pa.  262,  8  Iy.R.A.  97,  19  Am.  St.  Rep.  686^  U) 
AtL  742. 

Member's  notice  of  a  hearing  which  resulted  in  his  expulsion  ff om  a  benefit 
society.  Pepin  v.  Societe  St.  Jean  Baptiste,  24  R.  I.  550,  60  L.R.A.  626, 
54Atl.  47.  ..  ...^    i;  ••'•.••.  •  '  •.  '         •     'ij\* 

Whether,  perfii[>B  put  (^  <^^artered  train  Sw  r.^fVAal  to  pay  «xt^a  fare  had 
knowledge  of  the  character .  of  the  train  when  he  boarded  it.  Kirk- 
land' v.  Charleston  &  W.  C.  ]?.  Co.  79  S,  C.  273;' 16  L.R.A.(N.S.)   425, 

128  Am.  St.  Rep.  848,  60  S.  E.  868. ' 

•  •    *  * 

Unusual  cireumstances  attending  the  purchase  of  a  check  by  the  vice 

president  of  the  bank  were  held  insufficient,  as  a  <matter  of  law,  to 

flbow  ^Dot&ef  of  facts  suffioiazit  to<  arouse  snsptcioins  of  its  viU^ity. 

Matlock  V.  Scheuerman,  51  Of.  4^,  XJ  I^^R.A.(N.3.)  747,  93  Pac  3^3. 

Testijnony  of  i^  witness  that  a  promissory  note  was  held  in  good  faith 
was  some  evidence  on  that  issue  and,  tdg^her  with  conflicting  evi- 
dence, was  for  the  jury.  Neyens  v.  Worthington,  150  Mich.  680,  18 
L.R.A.(N.S.)  142,  114  N.'  W.  i04. 

Whether  one  who  purchased  land  with  knowledge  of  facts  that  would  put 
a  prUjdent  man,  on  inquiry,  which^  if  pursued,  would  give  him  notice 
of  rights  claimed  adversely  to  his  vendor,  was  chargeable  with  notice 
under  statute.  Cooper  v.  Flesner,  24  Okla.  47,  23  L.R"A.(N.S.)  1180, 
103  Pac.  1016,  20  Ann.  Cas.  29. 

Whether  a '  common.. ean:iei:  aptiag  in.gopd  faith  and  with  due,  caution  1^ 
knowiMge  >  ^   flonteot^  lOf  a,  package .  which   contained   intoxicating 
)iq«M>r.  ,  Adams  Exp.  Co„  v„^pw.,l^  JCy,  420,  11  ]p.R.4.(N.S.)  1182, 
.10.2  &.W-..67^...   •     -       •     •  •  ■.    •■'!./    .        '     ■..,.. 

Whether  the  money  advanced  upon  a  check  was  used  for  gambling  pur- 
poses and  whether  payee  kneVe  sut^ 'fact.  Ga'Oias  ^atritf  State  Baific 
V.  Newman,  16  Idaho,  719;  21  L.^.A.(N.S.)  703,  108  Am.  St.  Rep.  81, 
W  Pkc.  833. 

Whether  untr,ue  statement  that  applicant  had  never  been  rejected  by  any 
insurance  company  was  knowingly  made  with  intent  to  deceive,  where 
he  had  l>een  rejected,  although  th^re  was  no  direct  proof  that  he  had 
been  informed  thereof,  and  but  one  inference  could  be  iairly  drawn 
from  the  circumstances.  'La^g^eau'  v^.  Jolm  Hancock  Mnt.  L.  Ins.  Oo. 
194  Mastf.  ««,  1«  L.R.A.('N.S:)  1190,  80  N.  E.  452. 

•  ••     •  .....  ..  .      ;     ,. 

Whether  ocqup^tion  of  land  over  the  line  of  a  tenancy,  after  securing 

survey  of ,  the  premises,  wa^ .  too  deceptive  to  constitute  adverse  pos- 
session. Smith  V.  Jones,  103  Tex.  632,  31  Ii.B.A.(N.S.)  :153,  1^2  S. 
W.  469. 

Snojqrlodge  .or  Aot^ce^as  ^lament  of  negligence^  tea  post^  this  chajpter,  Kc^- 
ligence;  negU^nce  a#  iff  servant^  . 
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As  to  knowledge  of  insured  of  f alsrity  of  fttatements  respectiilg  family  his- 
tory being  a  question  for  the  jury,  see  note,  L.R.A.1917C,  877. 

i  Defense  that  act  was  done  as  joke,  where  partiegi  had  been  joking  with 
each  other.  Wartman  v.  Swindell,  54  N.  J.  L.  589,  18  L.K.A.  44,  25 
Atl.  356. 

20.  Contracts  and  writings;  construction. 

The  genuineness  of  a  writing,*  the  purpose  tvith  which  it 
was  executed,*  the  existence  of  an  agreement,*  or  whether  a 
seeming  contract  was  a  subterfuge*  is  question  of  fact. 

The  legal  sufficiency  of  ^ny  element  of  contract,  or  its  ter- 
mination, is  for  the  court.* 

Whether  an  insurance  policy  was  a  wagering  policy  was  for 
the  court  on  undisputed  evidence;* 

1  Genuineness  of  disputed  letter  signed  in  typewriting  and  received  in  an- 
swer to  one  sent  to  alleged  writer.  Barham  v.  Bank  of  Delight,  94 
Ark.  158,  27  L.R.A.(N.S.)   439,  126  S,.  W.  394. 

An  interesting  question  closely  connected  with  the  one  now  under  considera- 
tion as  to  the  review  on  appeal  of  evidence  as'  to  genuineness  of  dis- 
puted documents  is  discussed  in  notes  6  A.L.R.  507;  12  A.L.R.  212. 

S  Whether  or  not  the  second  of  two  similar  notes  was  a  renewal  of  the  first 
and  entitled  to  the  same  security  as  it  carried  with  it.  Farmers'  Nat. 
Bank  v.  McCall,  25  Okla.  600,  26  L.R.A.(N.S.)'  217,  106  Pac.  866. 

S  Existence  of  a  contract  of  insurance,  where  applicant  tried  to  return  a 
policy  just  received,  insisting  that  the  application,  with  which  it  cor- 
responded, had  been  changed  withdut  his  knowledge,  by  the  agent. 
Waters  v.  Security  Life  &  Annuity  Co.  144  N.  C.  668,  13  L.R.A.(N.S.) 
805,  57  S.  E.  437.  .:,...: 

Account  $tatedf — ^Whether  the  fa^ts  in.  evidence  constitute  an  account 
stated  iS"  for  the.co^rt,  but  it  is  for  he  jury  to  find  the  existence  of 
the  facts,  or  to  resolve  doubts  on  the  evidence.  See  cases  cited  in  note 
to  27  L.R.A.  825. 

4  Whether  a  transaction  was  a  sale  with  the  right  to  repurchase  or  a  ruse 
to  evade  the  usury  laws.  Rogers  v.  Blouenstein,  124  Ga.  501,  3  L.R.A. 
(N.S.)  213,  62  S.  E.  617. 

Whether  .there  waa  an  actij^il  bona  fi4e  valuation  of  property  transported 
by  a  carrier,  or  a  mere  arbitrary  effort/ to  ^limit  liabi^ty,  where  there 
is  an  issue  of  fact,  is  for  the  jury;  but  where  the  written  cotatract 
of  affreightment  shows  it  is  the  latter,  and  there  is  no  isBlie  of  fact, 
it  is  proper  for  the  court  to  construe  the  contract. '  Central  R.  Co. 
V.  Hall,  124  Ga.  322,  4  L.R.A.(N.S.)  898,  110' Am.  St.  Rep.  170,  52 
S.  E.  679,  4  Ann.  Cas.  128. 

•  The  sufficiency  of 'coudider'alion  for  a;  contract.  Evans  V.  Oregon  &  W.  R. 
Co.  58  Wash.  429,  28  L.R.A.(N.S:)  455)  ltl8  I^ac.  1095.  ' 
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Suffieency  of  caiise  for  dispharge  irom  service  ifi  for  court  where  facts  are 
not  disputed.  McGregor  v.  Harm,  19  N.  D.  699,  30  L.Il.A,(N.S.)  640, 
125  N.  W.  885. 

6  Whether  policy  of  insurance  taken  out  by  a  creditor  on  the  life,  of  his 
debtor  to  secure  the  debt  was  so  excessive  as  to  be  a  wager  policy, 
the  facts  not  being  disputed.  Ulrich  v.  Reinoehl,  }.43  Pa.  238,  13 
L.R.A.  433,  M  Am.  St.  Rep.  534,  22r  Atl.  862. 

It  is  a  mixed  question  whether  a  traffic  agreement  between 
competing  carriers  was  or  waa  not  oppres&ive  and  monopolistic.^ 

iThe  question  whether  a  contract  or  agreement  entered  into  between  a 
railroad  and  a  line  of  steamers  plying  between  two  points  was  en- 
tered into  in  good  faith  and  was  legal  and.  binding,  or  whether  such 
contract  constituted  an  oppressive  monopoly  and.  hence  was  not  legal 
and  binding,  is  a  mixed  question  of  law  and  fact,  and  it  was  properly 
left  to  the  jury  to  be  passed  upon  by  them.  South  Florida  R.  Co.  v. 
Rhodes,  25  Fla.  40,  3  L.R.A.  733,  23  Am.  St.  Rep.  506,  5  So.  633. 

The  construction  of  Statutes,  both  domestic/  and  foreign,* 
of  franchises  and  charters,*  the  effect  of  a  copy  of  the  statutes 
offered  in,  eyidenee,*  and  the  legal  effect  or  sufficiency  of  plead- 
ings,* .^e  ior  th<9  court*  Thus  the  sufficiency  of  the  pleadings 
in  a  libel  suit  are  for  the  court,  although  the  jury  are  the  judges 
of  the  law  as  well  as  the  facts  in  such  cases.* 

1  CoBstruetion  .of  statute  and  railroad's  rule  regulating  speed  of  trains  as 
to  approach  as  '  part  of  the  bridge.  Savannah,  F.  &  W.  R.  Co.  v. 
Daniels,  90  Ga.  608,  20  L.R.A.  416,  17  S.  E.  647. 

•  Construction  of  foreign  statutes  and  interpretation  ■  of  judicial  opinions. 

Bank  of  China  v.  Morse,  168  N.  Y.  458,  56  L.R.A.  139,  85  Am.  St. 
Rep.  676,  61  N.  E.  774. 

8  Exclusivehess  of  water  company's  franchises,  where  the  instruments  grant- 
ing them  are  before  the  court  in  a  proceeding  for  instruction  of  ap- 
praisers. Kennebec  Water  Dist.  v.  VVaterville,  97  Me.  185,  60  L.R.A. 
856,  54  Atl.  6. 

♦  Union  Cent.  L.  Ins.  Co.  v.  Pollard,  94  Va.  146,  36  L.R.A.  271,  64  Am. 

St.  Rep.  715,  26  S.  E.  421. 

SDantzer  v.  Indianapolis  U.  Rl.  Co.  141  Ind.  604,  34  L.R.A.  769,  50  Am. 

St.  Rep.  343,  39  N.  E.  223. 
« St.  James  Military  Academy  v.  Gaiser,  125  Mo.  517,  28  L.R.A.  667,  46 

Am.  St.  Rep.  502,  28  S.  W.  851. 

The  construction  of  written  contracts  and  writings  general- 
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ly/  such  as  insurance  policies,*  as  well  as  the  legal  effeet  <rf 
an  undisputed  unequivocal  oral  statement,*  is  for  the  court. 
On  a  disputed  statement  of  fact  it  is  for  the  jury  to  determine 
whether  a  contract  is  wholly  written  or  partly  in  parol,*  and 
what  it  really  was.^  The  intended  meaning  of  a  lyxark  on  a 
writing  is  for  the  jury.®  It  is  also  for  the  jury  to  detennine 
the  meaning  of  a  statement  of  one  of  the  contracting  parties,' 
and  whether  certain  acts  were  witjiin  a  dass  covenanted 
against,*  and  whem,  by  whom,  and  with  what  intent^  an  in- 
strument was  altered.® 

1  Construction  of  a  written  contract  free  from  ambiguity.    Toung  ▼.  Fob- 

b.urg  Lumber  Co.  147  N.  C.  26,  16  L.II.A.(:N.S.)  255,  60  S.  E.  654; 
Knickerbocker  Ice  Co.  v.  Gardiner  Dairy  Co.  107  Md.  556^  16  L.R.A. 
.(N.S.)  746,  69  Atl.  405;  R.  J.  Menz  Lumber  Co.  v.  E.  J.  McNeeley 
&  Co.  58  Wash.  223,  28  L.R.A.(N.S.)  1007,  108  Pac.  621. 

Vendor's  notice  of  intention  to  remove  a  machine,  under  a  conditional  sale. 
Schmaltz  ▼.  rYork  Mfg.  Co.  204  Pa.  1,  59  L.R.A.  907,  93  Am.  St.  Rep. 
782,  53  Atl.  522. 

Whether  a  letter  amounted  to  a  repudiation  of  a  contract  by  the  pur* 
chaser,  as  justifying  rescission  by  the  seller.  Johnson  Forge  Co.  t. 
Leonard,  3  Penn.  (Del.)  342,  57  L.R.A.  226,  94  Am.  St.  Bep.  W,  61 
Atl.  305. 

For  jury. — Breach  of  warranty  that  machine  is  of  gtK>d  tMiierial  and  woHc- 
manship,  and  will  do  good  work  when  properly  adjusted  and  operated, 
where  the  evidence  is  conflicting.  First  Nat.  Bank  y.  Dutchmr,  128 
Iowa,  413,  1  L.R.A.(N.S.)  142,  104  N.  W.  '497. 

As  to  the  relative  provinces  of  the  court  and  jury  in  questions  of  con' 
tracts,  see  also  note  to  4  L.B.A.  202. 

2  Construction   of  an   accident  policy   as   to  sufficiency   of  death  notice. 

Trippe  v.  Provident  Fund  Soc.  140  N.  Y.  23,  22  L.R.A.  432,  37  Am, 
St.  Rep,  529,  35  N.  E.  316. 

Limitation,  as  to  fuel  for  steam  engine,  in  insnraiioe  policy.  tThurston  v. 
Burnett  &  B.  D.  Farmers'  Mut.  F.  Ins.  Co.  98  Wis.  476,  41  L.RA. 
316,  74  N.  W.  181. 

Breach  of  condition  against  change  of  owiitffship.  Atkaasas  F*  Ibs.  Co. 
v.  Wilson,  417  Ark.  653,  48  L.R.A.  .519,  77  AJOd.  St.  Biep.  1^9,  55  S, 
W.  933. 

Whether  an  insurance  policy  is  forfeited  or  lapsed  is  a  question  of  law 
where  the  facts  are  admitted  or  proved,  but  when  the  f aOts  are  -si  issue 
it  may  be  for  the  jury.  Massachusetts  Ben.  life  Asso.  v.  Robinson, 
104  Ga.  256,  42  L.B.A.  ^1,  SO  ^..il  ^^3*. 
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Co»iiftruelioit  of  fi»  infiuraact.  poliesr  boiutakiiag  word  ^'additions"  as  ques- 
tion for  court  or  jury  is  discussed  in  note  33  L.K.A.(N.S.)  161. 

Whether  certain  articles  used  on  insured  premises  were  within  the  pro- 
hibition of  the  policy  has  been  held  for  the  jury  in  some  cases,  but 
where  the  facts  are  undisputed  the  question  is  for  the  court.  Note 
L.R.A.1917C,  298. 

As  to  bodily  condition  or  health  of  one  insured,  see  supra,  this  chapter, 
§  16,  Rodily  or  Mental  Conditions. 

Vacancy  or  noooccupantey  of  insured  buildings,  sefe  supra,  this  chapter, 
§  16>  Physical  Ccmditions  and  Quitlitiiss.  : 

8  Legal  effect  of  an  undisputed  and  unequi^ocar  statement  as  eenstitruting 

a  warranty.    Ho}mea  v,  Tyson,  147  Pa.  ,303,  ^5  I>,R.A.  209,  2a  Atl. 
564. 

( Whether  or  not  the  entire  contract,  w^s  reduced  to  writing,  or  an  inde- 
pendent collateral  agreement  was  made,  where  there  is  any  evidence 
to  sustain  a  contention  on  the  point.  Hiries  ▼.  Willcox,  96  Tenn.  148, 
328,  34  L.R.A.  824,  54  Am.  8t.  Rep.  ^3,  33  S.  W.  914,  34  S.  W.  420. 

Whether  or  not  a  contract  is  wholly  in  writing  or  partly  in  parol,  and,  if 
the  latter,  to  determine  from  all  the  evidence,  written  and  oral,  what 
it  actually  is,  is  for  the  jury.  Roberts  v.  Bonaparte,  73  Md.  191,  10 
Ii.RiA.  689,  20  Atl.  918. 

fiWhat  the  contract  really  was,  where  it  rested  on  a  conversation  more 
or  less  ambiguous  in  meaning.  Bktke  v.  Stump,  73  Md.  160,  10  L.R.A. 
103,  20  Atl.  788. 

6  Whether  a  check  mark  following  the  word  ''except"  in  an  application  for 
insurance  was  intended  as  a  denial  of  the  exception  or  waiver  of  an 
answer  thereto.  French  v.  Fidelity  &;  C.  Co.  135  Wia.  259,  17  L.R.A 
(N.S.)  1011, 116  N.  W.  869. 

f  Meaning  of  a  statement  made  by  a  person  who  knew  of  facts  that  would 
give  his  statement  a  double  intendment.  Simon  v.  Goodyear  Metallic 
Rubber  Shoe  Co.  52  L.KA.  746,  44  0.  O.  A.  612^  106  Fed.  673. 

*  Breach  of  covenant  not  to  engage  in  grocery  business.  Love  t.  Stidham, 
18  App.  D.  C.  300,  53  L.R.A.  39T. 

9  Wilson  V.  Hayes,  40  Minn.  631,  4  L.R.A.  196,  12  Am.  St.  Rep.  754,  42 

N.W.  467. 

Whetber  eoiiU»ct  of  .guarajnty  offered  by  peirsoa  guaranteed,  and  bearing 
marka  of  d9facement,  waa  so  n^air^ed  wlt]iiout  consent  of  the  guarantor 
and  to  oanoel  a  clause  which  ^Q  had  in8iste4  on  to  limit  his  liability, 
a  N.  BuU  Remedy  Co.  v.  Cljaiik,  109.l4inn..9£|6,,32.L,R.A,(K.S.)  619, 
124  N.  W.  20,  18  Ann.  Cas.  413. 

Whether  an  enaaure  appeasing  upon  a  will  duly  admitted  to  probate. waa 
made  before  or  after  execution  is  a  question  ol  fact,  to  be  determined 
by  the  eouit  or  jury  trying  the  issue,  upon  all  the  evidence,  including 
the  probate,   aided  by  all  reasonable  preaiii&ptiona   and  inferences. 
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Scott  V.  Thrall,  77  Kan.  6iB8,  17  L.RJl.(N.S.)   184,  127  Am.  St  Hep. 
449,  95  Pac.  563. 

It  has  also  been  held  for  the  jury  to  say  whether  the  insured 
was  owner  of  the  property  at  the  time  the  policy  was  issued/ 
what  goods  were  included  in  a  policy,*  whether  the  risk  was 
increased  by  a  certain  use,'  or  the  acts  done  were,  under  the 
circumstances,  a  compliance  with  conditions,*  whether  prop- 
erly mailed  notice  and  proof  of  loss  were  ever  received  by  the 
insurer,^  and  whether  it  was  a  known  and  established  custom 
in  a  particular  place  to  regard  the  expression,  ^^at  12  o'clock 
at  noon,"  as  12  o'clock  standard  time.® 

Whether  a  building  has  been  ^^totally  desttoyed"  or  is  a 
"total  loss"  is  for  the  jury,  under  definitions  of  those  terms,  but 
the  meaning  of  the  terms  as  used  in  a  policy  is  for  the  court.'' 

1  Whether  insured  was  owner  of  the  property  at  the  time  the  policy  was 
issued,  where  the  evidence  is  conflicting.  Oakland  Home.  Ins.  Co«  ▼. 
Bank  of  Commerce,  47  Neb.  717,  36  L.11.A.  67a,  53  Am.  St.  Eep.  663, 
66  N.  W.  646. 

8  Whether  policy  of  insurance  on  dry  goods,  groceries,  hardware,  and  simi- 
lar articles  not  more  hazardous  usually  kept  in  country  stores,  included 
lumbermen's  tools,  secondhand  furniture,  and  camp  equipment,  where 
evidence  as  to  character  of  goods  was  conflicting.  Steele  v.  German 
Ins.  Co.  93  M/ch.  81,  18  L.R.A.  85,  53  N.  W.  514. 

3  Whether  a  certain  use  of  an  upper  story  of  an  insured  building  increased 
the  hazard  and  risk  of  the  insurer.  Kircher  v.  Milwaukee  Mechanics' 
Mut.  Ins.  Co.  74  Wis.  470,  5  L.R.A.  779,  43  N.  W.  487. 

Whether  the  risk  on  insured  .property  was  materially  increased  by  the 
temporary  use  of  a  threshing  machine  operated  by  an  engine,  where, 
during  its  operation,  fire  was  noticed  in  the  straw  about  the  same 
time  a  sudden  gust  of  wind  came,  by  which  fire  was  carried  to  in- 
sured property  which  burned.  Adair  v.  Southern'  Mut.  Ins.  Co.  107 
Ga.  297,  45  L.R.A.  204,  73  Am.  St.  Rep.  122,  33  S.  E.  78. 

*  Whether  a  peculiar  system  of  store  tickets  and  an  entry  of  total  sales 
at  the  end  of  each  day  was  a  sufficient  keeping  of  books  within  the 
terms  of  an  insurance  policy  could  not  be  decided  as  a  matter  of  law. 
-^tna  Ins.  Co.  v.  Johnson,  127  Ga.  491,  9  L;R.A.(N.S.)  667,  56  S.  E. 
643,  9  Ann.  Cas.  461. 

But  truth  or  falsity  of  warranties  of  an  applicant  for  insurance  is  for  the 
court,  where  the  beneficiary  has  confessed  upon  the  witness  stand  to 
their  falsity.  Beard  v.  Royal  Neighbors,  63  Or,  102,  19  L.R.A.(N.S.) 
798,  99  Pac.  83,  17  Ann.  Oas.  1199. 
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Insured's  'effort  to 'miliiinize  loss,  as  required  by  marine  insuraiKSe  policy. 
Standard  M.  Ins.  Co.  v.  Nom^  Beach  lighterage  &  Transp.  Co.  1 
L.R.A.(N.S.)  1096,  67  C.  C.  A.  602,  133  Fed.  636. 

•  Whether  notice  and  proof  of  loss  were  received  by  the  insurer,  when  proof 
of  their  mailing  properly  stamped  and  addressed  is  opposed'  by  testi- 
mony of  insurer's  clerks  and  officers  that  they  were  never  received. 
Pennypacker  y.  Capital  Ins.  Co.  80  Iowa,  56,  8  L.R.A.  236,  20  Am 
St.  Rep*  396,  46  N.  W.  408. 

0  Jones  y.  German  Ins*  Co..  1^0  lowa,^  75,  46  L.R.A.  860,  81  N.  W.  188. 

*  '    '  •  ■ 

Whether  a  system  for  reckoning  time  in  a  particular  locality  was  of  such 
universal  use  as  to  raise  the  presumption  that  a  contract  was  made 
with  reference  to  it.  Rochester  German  Ins.  Co.  v.  Peaslee-Gaulbert 
Co.  120  Ky.  752,  1  L.R.A:(N.S.)  364,  87  S.  W.  1115,  89  S.  W.  3,  9 
Ann.  Cas.  324. 

''Amplemah  v.  Citizens*  Ins,  do,  35  Mo.  App.*308;  German  Ins.  Co.  v. 
Bddy,  36  Neb^  461,  19  Ii.R.A.  707,  54  N.  W.  856;  Commercial  Union 
Assur.  Co,  V.  Meyer,  9  Tex.  Civ.  App.  7,  29  S.  W.  93.  See  also  note 
to  66  L,R.A.  792,  and  cases  there  cited. 
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The  meaning  of  terms  of  art  or  science  may  be  for  the 
court  if  they  are  well  known  and  admit  pf  no  doubt,  but  other- 
wise they,  require  the  adduction  of  evidence,  and  are  for  the 
jury.^    So  the  'i»eaning  of-  figures  if  equivocal  is  for  them.* 

1  Meaning  of  terms  of  art  may  be  left  to  the  jury,  but  not  whether  men 
.in  the  business  familiar  with  their  meaning  used  them  in  their  ordi- 
nary  meaning  or  not.     Crawford  v.  Oman  &  S.  Stone  Co.  34  S.  C. 
90,  12  L.II.A.  375,  12  S.  E.  929.     ' 

Sufficiency  of, the, term  "yellows"  in  statute,  to  define  well-known  disease, 
of  peach-trees.     State  v.  Maiii,^  69  Conn.  123,  36  L'.RA.  623,  61  Am. 
"  '    St.  Rep.  3d,  37  Atl.  80.      ^     '   ' 

The  meaning  of  terms  of  art  in  a  contract,  is  for  the  jury  if  evidence  is 
necessary  to  arrive  at  it^  but  ol^ierwise  for  the  court;  and  the  con- 
struction of  a  written  cbntiract  is  for  the  court  alone.  Barnard  v. 
Kellogg,  10  Wall.  383,  19  L.  ed.  987;  Stagg  v.  Connecticut  Mut.  L.  Ins. 
•  "  Co.  10  Wall.  589,  19  t\  ed.  103g;  Eaton  v.  Smith,  20  Pick.  150.  Seef 
Elsa  cases  eited  m  note  in  12  L.R.A.  376. 

sMeaiiing  of  figures  in  a  bill  of  lading,  as  indicating  value  of  one  or  both 
animals  in  the'  shipmeht,  Was  for  jury.  Coupland  v.  Housatonic  R. 
Oo.^*l  Gdttw;  681,  16  L.1EI.A;  5^4,  23  Atl.  870. 

.       •         ■    .'       .••     •       ■  •     ...:         •        .        •!    . 

21.  Libel  or  slander;  malieienf'  ptoseoiition. 

As. to  Qonstruction. of  pleadings  in. libel,  see  supra,  this  chapter,  §  20,  Con- 
struction of  writings. 


586  .  :  OIVII.  TBIAI.   BBIBF.      v 

The  libelonsne^  of  a  publication  or  words  is'  for  the  ccmrt 
if  there  is  no  dispute  as  to  the  publication  and  the  words  are 
unambiguous ;  but  malice,  good  faith,  belief,  meaning  of  doubt- 
ful words,  or  application  of  them  to  the  plaintiff,  are  all  for 
the  jury.*  Thus,  whether  one  having  privilege  used  due  care 
and  prudence,'  and  whether  an  act  held-  the  moral  qualities  at- 
tributed thereto,  are  for  the  jury ; '  and  so,  where  th^  control- 
ling facts  ai'e  conceded,  it  ii  for  the  court  to  Aay  whether  it  is 
actionable  per  5^.* 

Pertinency  to  the  issues  of  alleged  def amlitory  matter  in 
pleadings  is  also  for  the  determination  x)f  the  court/ 

1  Trimble  ¥.  Anderson,  79  Ala,  514;  Moore,  v.  Francis,  121  N.  Y.  199,  8 
L.R.A.  214,  18  Am.  St.  Rep.  810,^.23  N.  E.  J.127;  Donagh.ue  v.  Gaffy, 
54  Conn.  257,.  7  Atl.  552;  Hinman,  v!  Hare^  104  N.  Y.  641,  lO  N.  E. 
41 ;  Bourreseau  v.  Detroit  Evening  Journal  Co.  63  .Mich.  425,  6  Am. 
St.  Rep.  320,  30  N.  W.  376;  Ketrolivansky  v.  Niebaum,  Y6  Cal.  216, 
11  Pac.  641 ;  Bodine  v.  Times-Journal  Pub.  Co.  26  Okla.  135',  31  L.B*A. 
(N.S.)   147,  110  Pac:  1096.    ' 

See  also  note  to  5  L.R'.A.  643.  ' 

For  the  court. — Where  a  libelous  conmiimication  is  alleged  td  be  pthril^^ed; 
the  court  must  detei^Mine  the  que^ibni  ot  privilege  in  1il6  first  in- 
stance.    Holmes  v.  Royal  Fraternal  Union,  222  Mo.  556,  26  L.R.A 

( Ks.)*' 1080, 1^1  s.w.*^  100.       •         '"':-'-' 

Privilege  of  utterance,  when  facts  and  circumstances  are  Conceded.  Abra- 
ham V.  Batdwin,  52  Fla.  i51,  10  L.R.A,'(N.S.)  1651,  42  So.  591,  10 
Ann.  Cas.  1148. 

Whether  a  publication  is  libelous,  and,  if  so,  privileged,  where  the  con- 
trolling facts  are  conceded.  Mauk  y.  Briindage,  68  Ohio  St.  89,  62 
L.R.A.  477,  67  N.  E.  152. 

Whether  an  innuendo  was  fairly  warranted  by  the  alleged  slanderous 
Utteraj^ces.  Brinsfield  v,  Hoiyeth,  107  Md.  2^8,  24  L.R.A.(K.S.)  583, 
68  Atl  566.  .     . 

For  th€i<pMryi»r^^heth^T<  newspaper  publioatioa  stating  that- (Oprporate  yian- 
ager  who  had  strangely  disappeared;  hud  beea  looat^,  living  in  luxury 
in  Canada,   was  libelous.     Press  Pi^b4  Q^.  v,.   McDonald,   26  UR^A. 
;    531,.  11  C.  C.  A.  155^  26  U.  S.  Apg.  167,  63  Fed.  238. 

Whether  publication  meant,  what  wiis  aUfgtd  ins  the  ianueodo^  Hayts  ▼. 
Press  Co.  127  Pa.  642,  5  L.R.A.  643,  14  Am.  St.  Rep.  874,  18  Atl.  331. 

Whether  a  defamatory  statement.- nade  bt^j^utl^itgrymvBitii.llCB  iBDn(gv0gati(fn- 
was  made  of  a  physician  in  respect  to  his  profession  and  actionable 
^^  86.  Morasse  ▼.  Broohu,  151i  Masi*  WJ,  8  U^M  &2^  21  Am.  St 
Rep.  474,  26  N.  E.  74. 


PBOICXNCCC  OJ*  IQOVBKT  ^ND   JTJBY.  580 

.f2(cfi«8|ife  a^  maUeicmv  cliaracter  of  pubHcation  of  petition  to  poHce 
magistrate^  making  charges  against  persons.  Flynn  v.  Boglarsky,  164 
Mich.  513,  32  L.R.A.(N.S.)  740,  129  N.  W.  674. 

guffioien^yof  ^vidance.of  qualifi^  priyilege  ialihely  where  there  is.jeYi- 
dence  of  actual  malice.  Tanner  ▼.  Steveosoii^  138  Ky.  ^78^  3D  JaR.A. 
(N.S.)  200,  128  S.  W.  878. 

Whether  the  omission  of  the  replication  from  a  publication  of  the  plead- 
ings was  malicious.  Meriwj^ther  ▼.  George  Knapp  &  Go.  211  Mo.  109, 
16  L.ll.A.(N.S.)   05^,  lod  g.  W.  750. 

Unless  the. alleged  slanderous  words  are  plain  and  unambiguous  in  their 
n^eaning,  the  meaning  intended  thereby  and  the  understanding  of 
those  who  heard  the^n  should  be  left  to  the  jury.  Battles  v.  Tyson, 
77  Neb.  663,  24  L.R.A.(N.S.)  577,  110  N.  W.  299,  15  Ann.  Gas.  1241. 

S  Whether  meiquitile  agency  ei^iercised  reasonable  care  and  prudence  in 
publishing  an  assignment  as  general  where  it  was  in  fact  an  assignment 
for  a  single  «)red>tor.  Xfouglass  y.  Daisl^y^  57  L.R.A.  475,  52  G.  G.  A. 
153,  114  Fed.  628. 

t 

'.Whether  one  who  supported  certain  measures  thereby  championed  legis- 
lation  opposed  to  the  ifiorkl  interests  of  the  oommiinlty.  Elkhoff  v. 
Oilbett,  124  Mich.  ^58,  61  L.R.A.  451,  83  N.  W.  110.    ^ 

4  Brewer  v.  Ghase,  121  Mich.  626,  46  L.lCA.  397,  SO  Am.  Hep.  527,  SO  N. 
W.  575. 

Whether  a  publication  stating  that  a  judgment  had  been  recovered  against 
a  person  was  libelous  per  «e.  Woodruff  v.  Bradstreet  Go.  116  N.  Y. 
21T,  5  L.R.A.  W5,  22  N.  B.  354. 

Libelous  character  of  an  admitted  publication  the  words  of  which  are 
unambiguous  and  admit  of  but  one  kense.  Moore  v.  Francis,  121  N. 
Y,  199,  '8  1..R.A.  214;  IS  Am.  St.  Rep.  810,  23  K  E.  1127. 

t  Crockett  y.  McLanahan,  109  Tenn.  517,  61  L.R.A.  914,  72  S.  W.  960. 

>  •  * 

Where  violent  languageis  "used,  and  improper  and  evil  mo- 
tives are  attribtrted,'  tlfe  question  of  malice  of  a  defamatory 
letter  is  for  the  jury,  but  the  question  of  privilege  is  for  the 
court.*  •;•,'. 

Justificattion  fox'  alibel'orus  publication  is  for  the  jury,  under 
a  constitutional  provision  makinjj  fiieni  judges  of  law  as  well 
as  of  facts  in  such  dases.*  •  *    *  • 

The  question  whethefr  iln  ^easion  justifies  a  libelous  answer 
to  a  libel  is  for  the  court  to  determine,  but  the  question  of 
good  faith,  t.  e:;  malicb  tninkking  the  answer^  i6  f or  the  jury.* 
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Whether  one  was  specially  damaged*  6i  a  retraction  was  made* 
is  a  question  of  fact. 

1  Sullivan  v.  Stfathjih-Htitton-Evaiw  Commissicfn  Co.  152'  Mo.  268,  47 
L:R.A.  859^  53  si  W.  912.         /  •  « 

8  St.  James  Military  Academy  v.  Gaiser,  125  Mo.  517,  28  L.R!A.  667,  46 
Am.  St.  Kep.  502,  t8  S.  Wi  851. 

B  Brewer  v.  Chase,  121  Mich.  526,  46  L.R.A.  397,  80  Am.  St.  Rep.  527,  80 
N.  W.  576. 

4  Whether  party  published  as  delinquent  debtor  was  specially  damaged, 
where  he  proves  that  pile  person  refused  him.  credit  because  of  publi- 
cation. Muetze  v.  Tuteur,  77  Wis.  236,  9  L.R.A.  86,  ^6  Am.  St.  Rep. 
115,  46  N.  W.  123.  :    .     : 

•  Whether  an  editorial  was  a  retraction  of  a  libelous  news  item  in  the 
same  type  and  position  as  far  as  possible.'  Lawrence  t.  Herald  Pub. 
Co.  158  Mich.  469,  26  L.R.A.(N.S.)   796,  122  N.  W.  1084. 

In  a  nialicious  prosecution  case  it  is  not  for  the  jury  to  de- 
cide whether  the  advice,  of  counsel  /ui^der  which  prosecutor 
acted  was  or  was  not  erroneous  as  to  an  offense  having  been 
committed. 

I  Cooper,  V.  Flemming,  114  fenn.  40,  68  L.R.A.  849,  84  S.  W.  801. 

Probable  cause,  see  supra,  this  chapter,  |  7»  ReaaonablenesiB,  NeeeBsity ; 
Probable  Cause. 

Wl^ether  the  question  of  prob^b]e  cause  in,  malicious,  prosecution  is  for  the 
court  or  jury  is  the  subject  of  jan  extensive  note  in  L.^t-A-IOISD^  1. 

22.  Negligence  generally. 

_  Whs^t '  constitutes  negligence  is  a  l^w  quest^iqn.*  As  to  its 
existence,  if  there  is  any  cotnflict  ii^  X\^^  evidence,  either  as  to 

.the  negligence  of  the  defendant  or  th^  contributoiy.  negligence 
of  the  plaintiff,  the  case  must  go  to  the  jury ;  but  if  there  be  no 
conflict  there  is  a  que^tioTi  f or  the  (io^rt^*  unless,  in  the  uncon- 
tradicted, evidence  thqre  jipay  b§  divert ,  inferences  of  negli- 
gence, in  which  case  it  must  be  left  ta  the  juiry.*  ^here  negli- 
gence by  or  towards  childreTX  i^.^l^e^.Ae  question  is  for  the 

jury.*  .•    •   •.  .-::..', 

It  is  ordinarily  a  jury  que^^iqn  whether  .^person's  being  in- 
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toxicated  at  the  time  of  an  injury  contributed  thereby  to  the 
negligence  which  injured  him,  or  whether  he  was  then  intoxi- 
cated and  thereby  contributed  to  it ;  *  and  it  is  likewise  for  the 
jury  to  say  whether  the  eaore  exercised  towards  an  intoxicated 
person  was  proper  under  the  circumstances,® 

1  Emry  v.  Raleigh  &  G:  R.  Co.  109  N.  C.  689,  15  L.R.A.  382,  14  S.  E.  352. 

What  "negligent"  means  is  a  question  of  law  where  the  law  declares  that, 
the  other  conditions  being  present,  a  person  is  liable  for  the  injury 
caused  by  his  conduct  if  it  is  negligent  in  the  sense  denoting  the  con* 
ception  of  moral  blame  or  fauli  imputed  to  a  person  legally  liable 
for  the  consequences  of  an  unintentional  act.  Nolan  v.  New  York, 
N.  H.  &  H.  R.  Co.  70  Conn.  159,  43  L.R.A.  305,  39  Atl.  115. 

The  right  of  the  court  to  declare  defendant  negligent  as  a  matter  of  law 
is  discussed  in  a  note  in  47  L.R.A.(N.S.)  1199,  reviewing  a  large  num- 
ber of  cases  on  this  question. 

Failure  to  stop,  look,  and  listen  at  railroad  crossing  as  negligence  per  se 
is  discussed  in  an  extensive  note  inl  A.L.R.  203. 

s  Central  R.  Co.  v.  Freeman,  66  Ga.  170;  Terre  Haute  &  I..R.  Co.  v.  Jones, 
11  IlL  App.  322;  Pitterburgh,  C.  &  St.  L.  R.  Co.  v.  Wright,  80  Ind. 
1S2;  Bramm  ▼.  Chicago,  R.  L  &  P.  R.  Co.  53  Iowa,  595,  36  Am.  Rep. 
243,  6  N.  W.  65  Garrett  v.  Chicago  &  N.  W.  R.  Co.  36  Iowa,  121; 
Baltimorie  &  O.  R.  Co.  Tv  Fitzpatrick,  35  Md.  32 ;  Davis  v.  Central  Cong. 
Soc.  129  Mass.  367,  37  Am.  Rep.  368;  Hunt  v.  Salem,  121  ^ass.  294; 
Mynning  v.  Detroit,  I<.  .^  N.  R.  Co,  64  Mich.  93,  8  Am.  St.  Rep.  804, 
31  N.  W.  147;  UnderhiU  v.  Chicago  &  G.  T.  R.  Co.  81  Mich.  43,  45  N. 
W.  508;  Grand  Rapids  &  I.  R.  Co.  v.  Martin,  41  Mich.  667,  3  N.  W. 
173;  Roux  v.  Blodgett  &  D.  Lumber  Co.  85  Mich.  519,  13  L.R.A.  728, 
24  Am.  St.  Rep.  102,  48  N.  W,  1092;  Sleeper  v.  Worcester  &  N.  R.  Co. 
68  N.  H.  520;  Glushing  v.  Sharpe,  96  N.  Y.  677;  Twogood  v.  New 
York,  102  N.  Y.  216,  6  N.  E.  275 ;  Shook  v.  Cohoes,  108  N.  Y.  648, 
15  N.  E.  531;  Bullock  v.  New  York,  99  N.  Y.  654,  2  N.  E.  I;  Greany 
V.  Long  Island  R.  Co,.  101  N.  Y.  419,  5  N.  E.  425;  Cosgrove  v.  New 
York  C.  i  H.  R.  R.  Cp.  87  N.  Y.  88,  41  Am.  Rep.  355;  Kellogg  v. 
New  York  C.  &  H.  R.  R.  Co.  79  N.  Y.  72 ;  Ernst  v.  Hudson  River  R. 
Co.  36  N.  Y.  9,  90  Am.  Dec.  761;  Saltw  v.*  Utica  &  B.  River  R.  Co.  88 
N.  Y.  42;  Bills  V.  N^  York  C;  R.  Co.  84  N.  Y.  6;  Berahard  v.  Rensse- 
laer &  8.  R.  Co.  1  Abb.  App.  Dec.  131-,  Rexter  v.  Starin,  78  N.  Y. 
601;  CMara  v.  Hudson  River  R.  Co.  38  N.  Y.  445,  98  Am.  Dec.  61; 
Merritt  v.  Fitzgibbons,  29  Hun,  634;  Bell  v.  New  York  C.  &  H.  R. 
R:  Co.  29  Hun,  5^0;  Thoitias  v.  New  York,  28  Hun>  110;  Corcoran 
V.  New  York  Elev.  R.  Co.  19  Hun,  368;  Sioux  City  &  P.  R.  Co.  v. 
•  StoiA,  If  Wall.  667,  21  L.  ed.  745;  Hayes  v:  Michigan  C.  R.  Co.  Ill 
U.  S.  228,  28  L.  ed.  410,  4  Sup.  Ct.  Rep.  369;  Randall  v.  Baltimore 
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li  O.  U  Co.  109  U.  S.  478,  27.  L.  ed,.  1003,  3  Su|).  Ot.  Rep,  323;  Mil- 
waukee Nat.  Bank  v.  City  Bank,  103  U.  S.  668,  26  L.  ed.  417;  Hall 
V.  Union  P.  R.  Co.  5  McCrary,  257,  16  Fed.  744;  Bierbach  v.  Good- 
year Rubber  Co.  14  Fed.  826;  New' York  &  G.  1..  R.  Co.  v.  New  Jersey 
Electric  R.  Co.  60  N.  J.  L.  52,  38  L;R.A.  616,  37  Atl.  627;  Jackson- 
ville, T.  &  K.  W.  R.  Go.  v.Penihsulflir  Land,  Transp.  &  Mfg,  Co.  27 
Fla.  1,  17  L.R.A.  33,  9  So.  661;  Gratiot  v.  Missouri  P.  R.  Co.  — 
Mo:  — ,  16  L JLA.  189,  16  S.  W.  SHt  19  S.  W.  31 ;  Raines  v.  Chesa- 
peake &  O.  R.  Co.  39  W.  Va.  60,  24  L.R.A.  226,  19  S.  E.  666;  Solberg 
V.  ScMosser,  20  N.  B.  307,  30  L.R:A.(N.S.)  1111,  127  N  W.  91;  Mor- 
ris V.  Trudo,  83  Vt.  44,  26  L.R.A.(N.S.)   33,  74  Atl.  387. 

•  For  a  general  statement  of  the  rule  by  which  the  relative  provinces  of 
,'the  court  9jad  jury  in  ne^lig^nce  cases  are  to  be  defined,  see  the  note 
to  15  ti.I^A.  332.  . 

As  to  negligence  and  contributory  negligence  being  generally  for  the  jury, 
see  note  to  13  L.R.A.  728. 

As  to  contributory  negligence  being  for  the  jury^  pee  notes  to  6  Xi*R*A. 
214;  4  L.R.A.  63. 

For  the  jury. — ^Whether  the  consequences  of  a  negligent  act  ought  to  have 
been  foreseen.  Lillibridge  v.  McCaim,  117  Micli.  S4,  41  L.!1^.A.  381, 
72  A-m.  St.  Rep.  663,  76  N.  W.  288. 

The  court  cailnot  deprive  the  defendant  of  the  Tight  to  a  verdict  by  the 
jury  where  the  Constitution  preserves  the  ri^ht  ©f  trial  by  jury  in- 
violsLte,  hy  iilstructing  that  he  was  guilty  of  negiigeUce,  although  the 
facts  are  undisputed.  Shobert  v.  May,  40  Or.  S8,  65  L.R.A.  810,  66 
Pac.  466. 

Ordinarily  the  question  of  negligence  is  one  df  fact  for  the  jury,  to  bo 
determined  from  all  the  facts  aild  iircumstances  shown  in  evidence; 
and  it  is  error  for  the  court  to  gr*oup  certain  facts  in  negligence  to- 
gether and  instruct  the  jury  that  they  constitute  negligence.    Chicago, 

B.  &  Q.  R.  Co.  v.  Krayenbuhl,  65  Neb.  889,  59  L.R.A.  920',  91  N.  W.  880. 

The  question  of  contributory  negligence  is  ordinarily  one  for  the  jury; 
only  when  the  facts  are  stipulated  or  are  fr^e  from  substantial  con- 
flict and  but  one  inference  can  be  fairly  drawn  therefrom,  may  the 
question  be  withdrawn  from  the  jury.  Cayy  Bros.  v.  Morrison,  65 
L.R.A.  659,  63  C.  C,  A.  267,  129  Fed,  177.   . 

•  1 

The  question  of  the  existenee  of  negligencci  should  not  'be  wiUidrawn  from 
the  jiXry,  <unl68S  the  inference  c^  it  fr^m  the  facts  is  certain  and  in- 
controveartible.  Dixon  v..  Chicago  &  A.  R..  Co.  109  Mq.  413,  1,8  L.R.A. 
792,  19  S.  W.  412;  Texas  &  P,  R.  Co.  v.  Carlin,  60  L.R,A.  462,  49 

C.  C:'A,  605,  111  Fed.  7.77;  Phijadelphia,  W,  &  3.  R.  Co.  v.  Ander- 
son, 78  Md.  519,  8  L.R.A.  673,  20  Am.  St.  Rep.  483,  20  Atl.  2;  Salla- 
day  V.  Dodgeville,  85  W4s.  3X8,  20  L.R.A.  541,  6|5  N.  W.  696;  Wor- 

•  thington  v.  Central  Vermont  R,  Co.  64  Vt.  ip7»  16  LJI.A.  326,  23 
Atl.  590.. 


« 
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The  questabii'  of  the  ezisteiKse  of  negligence  or  cotitributorjr  negligetice, 
where  the  facte  whi(^  the  evidence  reasonably  tends  tg  Establish  are 
undisputed,  is  6ne  of  'la-w  lor  the  court,  wh^n  reasonable  men  must 
draw  the  same  conclusion  from  those  facts,  but  if  fahr-minded  men 
aaay  honestly  draw  dilTereitt  (pQuclusions.  from  them,  th^  cau«e«9i^vid 
not  be  withdrawn  fi^evi  the  jury.  Neel«y.yi.  Southwestera  Cot^i»  Seed 
Oil  Co.  13  Okla.  360,  64  L.RJL  145,  76  Pae.  537. 

It  is  enror  to  take  the  question  of  oontributeiy  negligence  in  a  personal- 
injuries  action  from  the  jury,  except  when  it  Cleai^ly  'itppeaiiB  that 
there  was  s^ne  new  act  of  negUgenee  that  was^  the  proximate  cause 
of  the  injury.  Ridto  v.  ^aeuae  Rapid  YvMrait  R.  Go.  171  N;  Y.  139, 
58  L.R.A.  125,  63  N.  E.  836.  • 

Whether  decwyed  wooden  drain  had  been  defective  for  iui6h  a  period  as 
to  raiise  statutory  presumption  of  knowledge  of  its  condition  by  the 
city.  Montgomery  v.  Comer,  155  Ala.  422,  21  L.R.A.(K.S.)  951,  46 
8o.  761. 

Negligence  in  failing  to  have  express-car  doors  chained,  whe^e  It  was 
urged  that  such  was  ''culpable  negligence"  absolving  indemnity  com- 
pany from  liability  to  reimWfse  e^^ress  company  for  theft.  Great 
Northern  Exp.  Co.  v.  National  Surety  Co.  113  Minn.  162,  31  L.R.A. 
(N.S.)   775,  129  N:  W.  127. 

Whether  violation  of  understanding  between  members  of  hunting  party, 
by  reason  of  which  one  of  them  approached  another^s  station  through 
bushes,  was  contributory  negligence,  to  the  resultant  shooting  of  the 
person  by  mistake.  Rudd  v.  Byrnes,  156  CaI.  636,  26  L.R.A.XN.S.) 
134,  105  Pac.  957,  20  Ann.  Gas.  124. 

Wlnther  It  <was  negligent  to  send  a  person  away  from  a  house  wher^  he 

rightfully  was,  on  a  cold  alight,  in  a  weak  and  helpless  condition  and 

•  vwable  to  hold  the  reins  to  guide  his  team,  where  it  Was'eherwn  that 

•his  condition  was  known  to  those  eo  doiitg.  *  Depue  y.  Flateaii,  100 

Minn. -299,  8  L.R.A.(N.S.)  486,  111  N.  W.  1. 

Failure  of  eye  specialist  to  discover  foreign  substance  in  a  wound,  where 
he  bad  been  notified  of  its  presence  by  other  physicians  and  which 
evidence  tends  to  show  would  have  heen  disclosed  by  the  use  of  a  probe. 
Raaa  V-  Twitchell,  82  Vt;  79,  20  L.R.A.(N.8.)  1030,  71  Atl.  1^5. 

Contributory  negligence  in  accepting  A  wagon  with  a  broken  shaft,  barring 
recovery  for  damaged  resulting  from  a  runaway  caused  by  shaft  drop- 
ping from  the  tug,  where  it  was  shown  that  shaft  projected  past  tug 
6  inches,  and  liireryman'  had  assured  hirer  that  hroken  cftialft  did  not 
impair  wagon's  eflSciency.  Opdycke  v.  Pulilic  Service  ^.  Cd.  T8f  N.  J. 
L.  576,. 29  liJLA.(N^.)   71,  76  Atl  1002. 

Exercise  bi  due  care  in  burying  a*  carcass  near  neighbor's  8j[>ring.  '  Long 
V.  Lotti«ftrille  It  N.  It.' Co.  128.  Ey.  26;  13  L:R.A.(N:S.)  1063,  107  S.  W. 
203,  16  Ann.  Cas.  673.  '  ' 

Abbott,  Civ.  Jut.  T.— 38. 
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* 
SRoux  V*  Blodgett  &  D.  Lumber  Co.  13  IaK.A.  728, .and  note,  85  Mich. 
,  519,  24  ^m.  St.  Refp.  102,  48  N.  W.  1002,  citing  Brezee  ▼.  Powers,  80 
Mich.  172,  45  N.  W.  130  j  Lowell  v.  Watertown  Twp.  58  Mich.  568,  25 
N.  W.  517. 

Wh«re  the  facts  are  in  dispute,  or  such  that  reasonable  minds  may*  draw 
different  conclusions  ftom  them,  the  <]^estion  of  negligence  is  for  the 
jury.  Williams  v.  Sleepy  Hollow  Min.  Co.  37  Colo.  62,  7  L.R.A. 
,  (N.S.)  1170,  86  Pac.  »37,  11  Ann.  Cas.  111;.  Harris  v.  Missouri,  K.  A 
T.  R.  Co.  24  Okla.  341,  24  L.ILA.(N.S.)  858,  103  Pac.  758;  Najarian 
V.  Jersey  City,  H.  A  P.  Street  R.  Co.  77  N.  J.  L.  704,  23  L.RJL.(N.S.) 
'  .751,  73.Atl.  627;  Winona  v.  Botaet,  28  L.R;A.(N.S.)  204,  94  0»  C.  A. 
563,  169  Fed.  321. 

Contributory  negligence  is  always  a  question  of  fact  for  the  jiiry  where 

..,.   1    the  evidenQ^  is  conflicting,  or  the  possible  inferences  diverse.    Choctaw, 

.    -     O.  A  W.  R.  Co.  ▼.  Wilker,  16  Okla.  384,  3  L.R.A.(N.S.)   595,  84  Pac. 

1086;  Williama  v,  Sleepy  Hollow  Min.  Co.  37  Colo,  62,  7  L.R.A.<N.S.) 

1170,  86  Pac.  337,  11  Ann.   Cas.  Ill;   Winona  v.  Botzet,  23  L.R^. 

(N.S.)   204,  94  C.  C.  A.  563,  169  Fed,  321;  Slaughter  v.  Huntington, 

64  W.  Va.  237,  16  L.R.A.(N.S.)   459,  61  S.  E.  155;  Lewis  v.  Bowling 

Green  (Gaslight  Co.   135  Ky.  611,  22  L.R.A.(N.S.)    1169,  117  S.    W. 

"278. 

So  it  is  a  question  of  fact  whether  injuries,  were  caused  by  negligence, 

where  evidence  is  conflicting  as  to  existence  of  such  facts  as  would 

show  it  if  undisputed;  or,  if  admitted,  facts  are  such  that  different 

conclusions  may  be  drawn.    Ewing  v.  Lanark  Fuel  Co.  65  W.  Va.  726, 

'.     29  L.R.A.(N.S.)  487,^65  S.  E.  200. 

For  the  court, — 

.  Where  facts  are  undisputed,  and  but  ope  inference  can  reasonably  be  drawn 
therefrom.  Raines  v,  Chesapeake  &  0.  R.  Co.  39  W.  Va.  50,  24  L.R.A. 
226,  19  S.  £.  565;  Woolwine  v.  Chesapeake  &  O.  R.  Co.  (Manning  v. 

,.  >:  Chesapeake  &  O.  R,  Co.)  36  W.  Va.  3^9,  16  L.R.A,  271,  32  Am.  St. 
Rep.  859,  15  S.  E.  81j  Tobey  v.  JBurlington,  C.  R.  &  N.  R.  Co.  94  Iowa, 
256,  33  L.R.A.  496,  62  N.  W.  7^^;  Clarke  v.  Louisville  &  N.  R.  Co. 
lOl  Ky.  34,  36  L.R.A.  123.  39  S.  W,  840;  Morrison  v.  Lee,  16  N.  D. 
377,  13  L.R.A.(N.S.)   650,  113  N.  W.  1025. 

The  ma^im.  Res  ipsa  loquitfir^  raises  only .  a  rebuttable  case  of  negligence, 
and  no  presumption  of  negligence  necessarily  follows  its  invocation  so 
as  to  compel  a  submission  of  fact  to  the  jury.  Jenkins  v.  St.  Paul 
City  R.  Co.  105  Minn.  504,  20  L.R.A.  (N.S.)  401,  117  N.  W.  928. 

*  Whether  a  child  exercised  ordinary  care  and  caution.  Rachmel  v.  Clark, 
20f  Pa.  314,  62  L.R.A.  959,  54  Atl.  1027.. 

It  was  held  error  to  charge  that  a  six-year -K>ld  child  could  not  be  guilty  of 
negUgence.    Chicago  City  R.  Co.  v.  Wikox,  -r  III.  —- ,  8  L.R.A,  494,  24 

,  N.  £.  41^,  reversed  on  rehearing  la  138  111.  .370»  21  L.R.A.  76,  27 
N.  E.  899. 
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Whether  a  child  was  contributorily  negligent  Jin  a  j^iYtn  ease  i»vfor  tl^e 

•    •  jjiry;i»"view  of;  hie -age,  int6ftlig^nQe,  l^ijowle4ge  9£,)ii8  surroundings, 

,4nd .  capacity  to  know  and  appreciate   the   danger.     Rolin   v.   R.   J. 

Reynolds  Tobacco  Co.  141  N.  C.  300,  7  'L.R.A.(k:S.)  335,  53  S.  E.  891, 

'8  Ann.  Cas.  638. 

So  as  to  weight  of  evidence  offered  to  overthrow  the  presumption  that  a 
fourteen-year-old  boy  has  discreet  judgment.     Baker  v.  Si^board  Air 
Line  R.  Co.  160  N.  C.  562,  29  L.R.A.(N.S.)    846,  64  S.  E.   506,   17 
.  Ann.  Cas.  351. 

Whether  eight-year-old  child  was  contributorily  negligent  in  playing  near 
a  leaky  gate  valve  in  a  gas  paain,  wh^re  his  .jjparents  had  warned  him 
.    to  keep  away  from  it.     United  States  Natural  Gas  Co.  v.  Hicks,  134 
K:y.  12,  23  L.R,A.(N.S.)   249,  135  Am.  St.  Rep.  407;' 119  S.  W.  166.' 

Whether  city  eould  foresee  that  boys  might  go  into  an  unguarded  conduit 
for  a  distance  of  600  feet,  about  400  feet  of  which  was  wholly  dark, 
to  play,  and  might  fall  into  water  entering  conduit  at  that  point  and 
be  drowned.  Rrown  v.  Salt  Lake  City,  33  Utah,  222,  14  L.R,A.(N.S.) 
619,  126  Am.  St,  Rep.  828,  93  Pac.  570,  14  Ann.  Cas.  1004. 

'  ;       •  .  •  .        .  .        •  . 

Contributory  negligence  where  an  eight-year*old  boy  went  into  a  ds^rk,  un- 
guarded,, underground  water  conduit  for  a.  considerable  distance  and 
was  there  drowned.     Ibid.  .         .  , 

As  to  contributory  negligence  and  negligence  being  ^or  the  jury  where 

,    children  are  injured,  see  note  to  17  L,E.A<  79. 
That  negligence  of  an  infant  is  a  question,  of  iActx  see,  note  tp  3  L.R.A. 
.    -.385.  ''."/'     \'    "■   " 

See-alfio  infra,  $  ^,  '^egligen«e  as  to.  railroads  and  street;  ^railwayd." 

•  Madisonville  v.  Stewart,  —  Ky.  — ,  121  S.  W.  421;  Goflf  v.St.  Louis  Transit 
CO.  199  Mo.  694,  9  L.R.A.(N.S.)  244,  08  S.  W.  49;  WftCk  V.  St.  Louis, 
I.  M.  k  S.  R.  Co.  175  Mo.  App.  Ill,  167  S.  W.  1070;  Wheeler  v.  Grand 
Trunk  R.  Co. '70  N.  H.  607,  64  L.R.A;  955,'  ^  Atl.  lOQj  Tonipkins  v. 
Oswego,  40  N.  Y.  S.  R.  4,  16  N.  Y-  Supp.  371;  Newtdn  y.  Central 
Vermont  R.  Co.  80  Hun,  491,  30  N.  Y.  Supp^  4«8;  Healey  v.  New  York, 
6  Thomp.  &  C.  92;  CogdeU  v.  Wilmington  &  W.-  R.  Co;  130  N.  C.  313,  41 
S.  E.  541,.. Houston  &  T,  g.  R.  Co.  v..  Sympkins,  54  Tex.  (515,  38  Am. 
Rep..  632;  Gult,  C,  &  S.  F.  B.  Co.  v.  MattJ^ews,  9S  Te^.  1|60,  88.S.  W. 
192,  subsequeat,  appeal  in  100  .Tex,  .63,  93  S,  W.  1Q68;  Tejfarkana  &  Ft. 
S.  R.  Co,  V.  Frugia,  43  Tex.  Civ..  App.  53,  95  S.  W.  563;  D'Brien  v. 
Washinjgtoii  Water  Power  Co.  71  Wash.  688,  129  Pac.  391;  Rhyner  v. 

Menasha,  107  Wis.  201,  8a  N.  W.  303.      . 

■   •  ■     ••  ....-,.•••,,.•.-•  ... 

«  Clark  V.  Wilmington  &  W.  R.  Co.  109  N.  C.  430,  .14  L.R.A.  749,  14  S.  E. 
43;  Louisville  &.  N.  R.  Cp.,  v.  Johpason,;  108  Ala.  i?2,.31,  L.R.A.  ^37^, 
19  So.  6l„  104  .Ala.  241,  63  Afli.  St  Rep,  39/l«  So.  75^  Murphy  v. 
.,yniqn.B,.Cp,  IJba  Mass,  228.  .  -     i  .   i 

See  also  cases  cited  in  40  L.R.A.  141,  note. 
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28.  Carrier's  negligenee. 

The  question  of  a  carrier's  negligence  or  of  contrilmtoTy  neg- 
ligence is  ordinarily  one  of  fact.*  Thus  the  question  as  applied 
to  stations,  platforms,  and  places  for  taking  up  and  setting  down 
passengers  *  or  freight,'  or  to  the  fitness  and  safety  of  the  track 
,and  equipment,*  or  the  cars/  has  been  held  to  be  one  for  the 
jury. 

1  Whether  inference  from  killing  of  passenger  has  been  overcome.    Dieck- 

mann  V.  Chicago  &  N.  W.  R.   Co.  145   Iowa,  250,  31  li.R.A.(N.8.) 
338,  139  Am.  St.  Rep.  420,  121  N.  W.  676. 

Pri^&umption  otf  negligence  raised  by  the  collision  of  two  of  its  cars.  Sinlone 
V.  Rhode  Island  Co.  28  R.  I.  186,  9  L.R.A.(N.S.)  740,  66  Atl.  202. 

Evidence  of  good  condition  of  the  track  and  careful  handling  of  trains  as 
overcoming  presumption  of  negligence  arising  from  derailment  and 
overturnii^g  of  passenger  coach  to  passenger's  injury.  Southern  P.  Co. 
V.  Hogan,  13  Ariz.  34,  29  L.R.A.  (N.S.)  813, 108  Pac  240. 

2  Whether  dangers  existed  at  a  railway  station,  whether  they  were  habitual 

and  notorious,  and  whether  road  was  chargeable  witih  Imowledge  ef 
them,  where  evidence  was  in  dispute.    Escton  v.  Central  R.  Co.  63  N. 

J.  L.  366,  56  L.R.A.  508,  46  Atl.  1099. 

What  un^enness  6t  ground  at  the  alighting  point  of  paMengers  oonsiltutid 
negligence.  Poole  v.  Consolidated  Street  R.  Go.  100  Miokj  9J9,  26 
L.R.A.  744,  69  N.  W.  '3901 

Insufficiency  of  plank  placed  to  facilitate  entrance  to  car.  Messenger  v. 
Valley  Oitgr  Strebt  &  I.vR.  Co.  21  N.  D.  82^  32  L.R.A.  (^.30  Ml,  m 
,N.  W.  1023. 

£xeici$e  of  due  .^re  by  'passenger  in  using  passageway  leading  to  baggage 

ro^m,.  where  diifereivt  infeirences  may  be  drawn  from  the  evidence. 

..  £x.toa  V.  Central  R.  Co.  '63  N.  J.  L.  956,  56  L.R*A.  5Q8,  46  AtL  1099. 

Proviikion  ef  sufficient  exits  from  passenger  station,  where  actual  exits  were 
some  distance  away  or  not  visible.  Cotant  v.  Boone  Suburban  /R.  Co. 
125  Iowa,  46,  69  LiR.A.  982,  99  N.  W.  116*  .    . 

Question  of  negligence  of  railroad  company  in  placing  a  "baggage  truck 
where  passengers  might  he  endangered  thereby.  Denver  "A;  R.  >0.  'R.  Co. 
V.  Spencer,  27  Oohi.  313,  61  L.R.A.  121,  61  Pac.  606. 

Carrier's  duty  to  provide  extra  men  at  certain' hours  to  prevent  dangerous 
crowding  of  passengers  on  its  waiting  platform.  Kuhlen  v.  Bolston  & 
N.  Street  R.  Co.  193  Mass.  341,  7  L.R.A,(N.S.)  729,  ll8  Am.  8t.  Rep. 
516,  79  N.  3E.  816. 

Carrier's  negligence  in  leaving  check  room*  unattended  at  different  times 
when  attendant's  servi^tis  were  'required  at  trains.  Fraam  v.  'Grand 
Rapids  &  I.  R.  Co.  161  Mich.  556,  29  L.R. A.  (N.S.)  '834,  IM  ^.  W. 
861.  .'  .  .     •  .... 
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BUipi  for  pa$8efngem,-^ 

W)ieT^  railroad  had  agreed  to  atop  a'  ni^Ht  traiti  at  tu  statitm  whfetfe''  night 
trains  did  not  stop,  whether  it  k6pt  the  st^tidn  platform  Hghted  a 
reasonable  period.  Abbot  v.  Oregon  K.  &  Nav.  Co.  4^  Or.  5'i9;  1  L.R.A. 
f'N.S.)  861,  114:  Am.  St.  Rep.  885,  BO  P«tc.  lQt2,<7  Aba.  <Dafi.  Ml; 

Sufficieiicy  of  a  stop  of  one  minute  to  enabl'e'  passenger  to  alight  firom  a 
train  with  safety.  Chicago,  R;  I.  &  P.  R.  Co.  v.  Wimmelr,'72'  Kan. 
596,  4  L.E.A:(N.S.)   140/84  Pftc;  BtS,  T  Annj.Caa.  7$«« 

Negligence  of  darrier  hi  leaving  space  betwieeii  station  platfbtm  atfd  CAars  as 
a  question  for  court  or  jury  is  discussed'  in  an  extensive  ii6ti6  in  4 
A.L.R.  286.  •  •  .     '  ' 

Crossing  tracks  or  passing  trairis  at  stations.-^  ..  . , 

E]|eept<ia  oaseft  ^marked  by  giross  and  inexciisabife  o«gMgAQ<ve,}  wbetb^i^/a 
pasaoBger  attciinptlng  to  cr^ias  a  ifai]aM>ad  tra<!k  at  a  stfubion  exercised 
due;  eare  is  a  qiiestion  of  lact  Ion  the^  jury.  Par«pQg  v.  New  Vf^rk  C. 
a^.H.  R.  ;R..€04  1U8  N.  Y.  356»,3  L«.R«A.  663,  10  Am.  St,  Hep.  .4^0,  21 
N..E.14S. 

06ntribtttory  negligence  ol  passenger  who  alights  at  the  regular  stopping 
place  «nd  IB  injured  by  an  iticoiihing  itf»ifi,  wlticiL  conger  liecouM  have 
seen  if  he  had  looked  and  listened.  Atlantic  City  JEL  €o.  vs.  Qoodin, 
62>N:.  Jl  L.  394^  45  I/.R.A.  471,  72  Am.  Stv  Hep.  652,  42  AU:  383. 

Contributory  negligence  of  one  who,  to  board  a  car,  crosses  a  'sfaftset  car 

trat^k  at  'night  dh.  a  erosi^Mralk,  and  is  injured'  by  eaif  whkh  haHriilg 

'  IxieA  ptoperly  si^nAled  he-  Mi*9tak«nly   betrever  is  fflfeCkeiniiig'  speed. 

'W&lket  V-.  St.  PkA!  City  RT.  Co:  8fl  MiAn:  464r51  L.R.A.  632i  84'  N.  W. 

•    222.  ■  '  '••/•■;  '',.•■  •' 

•  ■  •  J* 

Due  care  hy  passenger  crossing  tracks  at  hight  to  take  nih  train,  where 
the  circumstances  are  not  clear.  Dieckmarih  v.  Chicilgo  &  N.  W.  R.  Co. 
145  towa,  25d,  31  t.R.A.(N.'S.y  338,  13&  Am.  St.  Rep.^  42a,  12fl'N.  W. 
676/        •  •  *     •  /       .  .  .        :    ••     •       ' 

^     .•     ■  •  •    .  •'..'.  •    :.  .... 

W}iether  there  yras  carelessness.  Qr  negligence  of  a  carrier,  an4 , cs^eless- 

ness  or  gross  negligence  of  its  servants,  where  a  train  running. at  ex- 
traordinary speed  struck  a  passenger  endeavoring  to  take  a  train  on  a 
'  ferther  track.    Young  v.  !New  York,  NI  H.  AH.  R.  C6.  ^171  Mass.  3S, 
41  li.UA.  1^3,  50  N'.  E.  455. 

Kunning  train  into  station  at  night  at  unreasonabl^e  speed.  Dieckmann.  v. 
Cliicago  &  N.  W.  R.  Co.  siipra. 

Negligence.'iniTuiMidng  tfain:  pASt  statixm  at  a'  higb  rate  <^f  speed  while  an- 
other train  standing  there  is  receiving  and  discharging  passeng^^s. 
Chicago,  R*  L  &;  P.  R*  Qo»  v.  Stepp,  ^2  L.RJ^.»(N^,).  350,  9Q  C.  C.  A. 
431,  164  Fed.  785.  .  , 

Sufficiency  ol ,  safety  provisions  f^r  passengers  crossiug  tracks  at  night 
ta   take   trains*.    DieckmaBQ    v.    Chicago.  &.  N*>  W..  R..  Co^   supra. 
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Whether  passenger  who  failed  to  look  and  listen  before  cr<»ss}.iig  a.  railroad 
trapk  bet>veen  place  w^ere  be  l^ad  alighted-  and  a  public  highway  was 
!     negligent.    Cheaapeake  &  0.  R.  Co.  v.  King,  49  L.R.A.  1^2,  40  C.  C.  A. 
,     432,  99  Fed.  261. 

Wh0th«r.  bell  was  ringing  at  time  locomotive  struck  a  person  at  tlie  station, 
where  the,  evidence  is  conflicting.  Chicago,  R.  I.  &  P.  R.  Co.  v.  Stepp, 
supra^ . 

The  contributory .  negligence  of  one  killed  through,  the  negligence  of  rail- 
. ,.     ..rpfkd's  servants,  while  awaiting  the  arrival  of  a  relative,  in  the  space 
V    ,,,  b^twe^n.  two  tracks^  used  by  the  company  for  receiving  and  dischar- 
ging passengers,  where  the  situation  did  not  suggest  imminent  danger. 
Denver  ft  R.  G.  R.  Co.  v.  Spencer,  27  Colo.  313,  61  L.R.A.  121,  61  Pac. 

606. 

_^_    ...» 

Whethei*  a  passenger  #ho  signaled  an  appi'baehing  electric  car  was  negli- 
gent in  trying  to  cross  the  track  in  the  dark  to  a  place  of  greater  safe- 
ty, instead  of  remaining  between  the  two  tracks  and  crossing  after  the 
car  stopped.  Karr  v.  Milwaukee  Heat,  Light  ^  Traction  Co.  132  Wis. 
662,  13  L.R.A.(N.S.)  283,  122  Am.  St.  Rep.  1017,  113  N.  W.  62. 

.  Contributory  negligence  of  drover  crossing  track  to  take  his  train,  for 
which  he  had  been  told  to  be  ready,  it  being  then  approaching  and  the 
engine  which  'Struck  him  being  partly  obscured.  Coon  v.  Atchison, 
T.  ft  8.  F.  R.  €o.  82  Kan.  31|>  27  L.R.A.(N.SO   1013,  108  Pac  85. 

FoTi  the  court, — 

Contributory  negligence  of  one  who,  alighting  from  a  car,  passes  behind  it, 

onto  a  parallel  track,  without  looking  for  an  approaching  car,  whieh 
^'CQU.ld  hf^ve  boen  seen  a  long  distance  away.    Baltimore  Traction  Co.  r. 

Helems,  84  Md.  516,  36  L.R.A.  216,  36  Atl.  119. 

S  l^e  safety  and  suitability  of  a  platform,  used  by  a  carrier  for  unloading 
horses,  where  the  evidence  is  conflicting.  Chesapeake  ft  O.  R.  Co.  v. 
American  Exch.  Bank,  92  Va.  496,  44  L.RA.  449>  23  S.  £.  936. 

Whether  dead  alley  without  tight  partition  was  sufficient  care  to  prevent 
traverse  of  Texas  fever  tick  from  infected  cattle  to  others.  Baltimore 
ft  0.  fe.  Co.  V.  i)ever,  112  Md.  296,  26  L.R.A.(N.S.j  712,  76  AtL 
362. 

4  Question  of  iiegligeippe,  in^  a  colli^ipn  caused  by,  a  defective  engine  in 
charge  of  a  fireman.  Lane  v.  Spokane  Falls  ft  N.  R.  Co.  21  Wash.  119, 
46  L.R.A.  163,  76  Am.  St.  Rep.  821,  57  Pac.  367. 

Whether  knowledge  of  conditions  indicative  of  the  causp  of  an  accident 
would  have  prompted  persons  of  due  care  to  efficient  foresight.  Little- 
John  V.  Fitohburg  R.  Coi  148  Milsii.  478,  2  L.R.A.  602v20  N.  E.  108. 

Whether  "a  flood  which  caused  kn  accident  could  have  been  reasonably  an- 
'  ti6ipated.    Terre  fiaute  it  I.  fi;  Co.  v.  Fowler,  164  Ind.  682,  48  L.R.A. 
631,  66  N.  E.  228. 

Whether  carrier  was  negligent  in  erecting  a  trolley  p61e  so  close  to  track 
thfltt  passenger  on  running  board  6f  ear  was  itafjured  thereby.  -  Cameron 
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V.  Lewilrton,  B.  &  B.  Street  R.  Ca  103.  Me.  482,  18  LRAltN-S.)  497, 
126  Amv  St.  Rep.  315,  70  Atl.  534, 

Railroad's  negligence  in  maintaining  derailing  device  in  a  fiwiteh  trac' 
connecting  with  its  main  track,  so  that  it  can  be  closed  by  anyone  and 
cars  run  from  switch  track  on  to  main  track,  where  they  can  come 
into  collision  with  a  passenger  train.  Barker  v.  Giilcago,  F.  if,  3i.  L. 
R.  Co.  243  111.  482,  26  I,.R<A.(N*S.)  1068,  134  Am,  St  Rep.  382,  90 
N.  E.  1057. 

B  Whether  street  car  conductor  was  negligent  hi  penaittitig  a  hand  bag 
to  be  set  down  in  and  remain. in  the  aisle.  Pitcher. y.  QM, Colony  Street 
R.  Co.  196  Mass.  69,  13  L.R.A.(N.S.)  481,  124  Am.  ^  Rep.  .51r3,  81 
N.  E.  876,  12  A.  &  E.  Ann.  Cas.  886. 

Whether,  a  bolt  which  caught  in  the  clothing  when  car  jerked  had  any, part 
in  passenger's  injury,  where  passenger  gave  her  opinion  that  jt;  had 
not.  Tunnicliffe  v.  Bay  Cities  Consol.  R.  Co.  102  Midi.  624,  32  L;R.A. 
142,  61  N.  W.  11.     . 

Whether  employees  on  sleeping  car  left  doors  open  unduly  long  alter 
leaving  station,  where  mother  of  a  child  was  told  they  would  be  kept 
closed.  Crandall  T.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  96  Minn. 
434,  2  L.R.A.(N.S.)   645;  ll3  Am.  St.  Rep.  653,  105  N.  W.  185. 

Whether  street  railway  was  negligent  in  allowing  cars' to  become  so  crowd- 
ed that  passenger  was  pushed  ofif  and  injured.  Lobner  v.  Metropolitan 
Street  R.  Co.  79  Kan.  811,  21  L.R.A.(N.S.)  972,  101  PaC  463. 

Whether  a  passenger  was  negligent  who,  upon  the  train's  approaching  a 
stopping  place  -  in  the  night,  went  to  the  platform  of  a  vestibule  car 
and,  stumbling  over  a  package  left  at  top  of  the  steps  by  the  porter, 
fell  fro.m  the  train  and  was  injured.  Johnson  v.  Tazoo  &  M.  VaHey 
R.  Co.  94  Miss.  447,  22  L.R.A.(N.S.)  312,  47  So.  785. 

Like  rules  apply  to  carriers  by  passenger  elevators,*  iahd  to 
carriers  by  special  contract.* 

I  The  question  of  negligence  was  for  the  jury  in  an  action  by  one  injured 
in  falling  elevator,  where  the  evidence  tends  to  show  that  the  elevator 
fell,  and  that  passenger  was   rightfully   thereon    And    was    injured. 
Springer  v.  Ford,  189  111.  430,  52  L.R.A.  930,  82  Am.  St,  Rep.  464,  59: 
N.  E.  953.  ., 

Negligence  of '  a  tenant's  eriiployee  who,  to  deWver  packages^  went  intd  an 
unlighted  entry  way  and  fiell  into  an  unlighted  and  hnguarded  e)etrator 
weil,  the  elevator  having  been  moved,  without  notice  to  him,  to  an-, 
other  floor.  B.  Shoninger  Co.  v..  Mann,  219  111.  242,  3.L.R.A.(N.S.) 
1097,  76  N.  E.  354. 

Whether. one  who  fell  into  an  elevator  well  in  attempting  to  enter  the  car 
contributed  to  his  injury,  where  the  evidence  is  conflicting  as  to  wheth- 
er the  conductor  had  left  the  door  open  or  closed.    Wilcox  v.  Rocheibter, 
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lOONvY.  1S7,  n  IiaAi(NJ9.)  741,  82  N.  E.  111«,  13  Ana*  Gas.  759. 

Whether  fourteen-year-old  boy  assumed  the  risk  in  operating  an  elevator, 

where  th«  doc^rs  thereto  are  set  in  the  walls  so  that  recesses  are  loft 

into  which  prortibns  of  a  passenger's  body  might  project  and  be  caught. 

Siegel,  C.  &  Co.  v.  Trcka,  218  111.  569,  2  L.R.A.<N.S.)   647,  109  Am. 

'    St.  Repi  302,  75  N.  B.  1063. 

2  Adequacy  of  plrevehtive  care  of  a  carrier  transporting  animals  under  a 

special   limited  contract,  where  a  collision  occurred  because  of  the 

alleged  sudd^  insanity  of  the  engineer.     Central  R.  Coi  v.  Hail,  124 

GH.  32^,  4  Ii.R.A.(N.S.)   898,  110  Am.  SU  £ep.  170,  52  S;  E.  679,  4 

•   Ann.  Cad.  128.  - 

y  Whether  the.  passenger  was  negligent  as  a  contributor,  or  the 
earner  as  a  prime  actor,  in  injury  while  boarding  or  alighting 
from  a  moving  train  or  vehicle,*  or  in  boarding  or.  alighting  at  a 
vff(mg  pl^cel,*  or  ridii^*  on  the  platforrn  or  other  unsuitable 
ptace^*  oi*  riding  within  the  car  in  an  unsafe  position,*  or  in 
projecting  an  arm  or  other  member  out  past  the  line  of  the  car,* 
isr  a  jury  question. 

1  It  is  a  question  of  fact  whether,  from  all  attending  circumstances,  alight- 
ing from  a  moving  train  constitutes  negligence.     Pennsylvania  Co.  v. 
"    /Marion,  123  Ind.  415,  7  L.R.A.  687,  18  Am.  St.  Rep.  330^  23  N.  E.  973; 
'    .Watkins  v^   Birmingham  R.  &  Electric  Co.   120  Ala.   147,  43  L.R.A 
'  ^297.  ^4  So.  392;  New  York,  P.  &  N.  R.  Co.  v.  Coulburn,  m  MA.  360, 
'^i  L.R.A.  541,  9  Am.  St.  Rep.  430,.  16  Atl.  208.     JStepping  onto  slowly 
moving  train.    Distlef  v.  Long  Island  R.  Co."  151  N.  Y.  424",  ^  Ii.R.A. 
762,  45  N.   E.   937.     Boarding  a  moving  electric  car.     Cicero  &    P. 
,      §frfjeU  R,  Co.  v,  Meixner,  X60  111,  320,  31.  L.R.A.  331,  43  N.  E.  823. 

Whether  passenger  was  negligent  in  trying  to  alight  from  moving  steam 

car  upon  invitation  of  train  employees  and  under  the  belief  that  train 

-  .,^as  not  in  ^lotion,  the  evidence   sustaining   that  belief.     Baltimore 

&  Q.  S.  W..  R..  Co.  Y.^MuUeu,  217   III  203^.2  L.E.A.(N.S.)    116,    75 

.N.  E.  474,  ?  Ann..CaSi  1016.. 

Keglfgence  of  passeh^er  going  <m  platform  to  aUght;  jast  as  train  staarted, 
where  it  is  uncertain  whether  he  tried  to  step  off  or  wae  thrown  off 
■    hy  the.  start  of  the  traia. ,   Chicago,  B.  &  Q.  B.  Co.  v.  Lampman,  18 
Wyo.  lOSi  26  L.RiA.(N.S.)  217,  104  Paci  633. 

As  to  con tnbutbry  negligence  of  a  padBenger  jumphtg  firom  a  moving  train 
being  for  the  jury,  see  note  to  1  L.R.A.  542. 

That  it  is  a  jury  question  in  the  majority  of  cases  whether  one  was  negli- 
..  gent  in  getting  on  or  off  of  a  moving  street  car,  see  notes  38  Ii.R.A. 
788;  30  L.R.A.(N.S.)  217L 
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Boarding  Btve&t  car  after  it  started^  in  eonseqqence  wliareof  p^raoa  was 
still  on  running  board  when  the  car  reached  an  obstruction  near 
track  and  in  plain  ^  view.  United  States  Exp.  Co.  v.  Kr^ftj,  19  X^flL^ff 
(N.S.)  296^  18  C.  C.  A.  346,  161  Fed.  300.  ,        ... 

In  emergeMy  Or  in  face  o/  peril, —  i  .         , . 

Whether  the  eondtiet  of  a  passei^er,  injured  whilei  escaping  iroot;|i  car 
which  appeared  to  be  in  danger  iix>m  a  blazing  oiL  iamp-,  Wfus  fQason- 
aWe-  Gannon  v.  New  York,  N.  H,  &  H.  R.  .Co,  173  .Mass.  40,  43  L.If.A, 
833,  52  N.  E.  1075.      '  ..,■.- 

Whether  oarriier  was  negligent  in  forcing  a  paafesger,  io  ohpoae  b9t^een 
being  left  and  boairdiag  nioving  oars  at  an  unusual -Anfi  unsuitable 
place.  Mills  v.  Missouri,  K.  &  T.  K.  Co.  04.  T%.  ^,  ]9Si.  L.R,A.  497, 
09  S,  W.  874, 

Whather  a  wKHman  was  justified  in  jun^ping  from  a.  oai!  i^nAipg.fdpvni  a 
steep  grade,  with  no  one  in  charge  of  it>  and  no  qne'in  itrbi^i  women 
4^nd  ohildren*  some  of  wfiom  fi]so  jump<^d.  ,Wf|sterxi  Marjlan4  9*  99^ 
.▼,  Herold,  .74  Md.  510,  14  L.R,A,.75,  22  Atl.  323. 

Whether  a  man  who,  .from  Ms  famillao'itjr  ^ith  jratlroad  soan^gfueiBt  and 
schedules,  knew  that  a  coUision,  was  imminent  .because  of  ne^^li^n^^  of 
railroad  employee^^  and  went  forward  into  the  bagg^^e  car  and 
jumped  therefrom .  just  as  tl^e  trains  were  about  ^o  eoUid^,  was 
guilty  of  contributory  negligence.  Cody  y.  New  Yox^c  4c  ^»  S.  JL  Co. 
151  Mass.  462,  7  L.R.A.  843,  24  N.  E.  402. 

Whether  a  passenger  was  .gnilty  of  contributory  negligence  in.  jumping  from 
a  public  'Carrfagf ,  at  the  driver's  direction,  ^hila  the  horses,  were,  run- 
ning and  kicking.  Budd  v.  United  Carriage  Co.  25,  Pr,  314,^^7  If.R.A. 
279,  36  Pac.  600. 

S  Whether  paAseng^  was  guilty  of  contributory  negligence  in  alighting 
from  train  which,  having  passed  the  depot,  stopped  at  a  bad  place. 
Fobs  v.  Boston  &  M.  R.  Co.  66  N.  H.  256,  11  L.R.A.  367,  49  Am. 
St:  Rep.  607,  21  Atli  222.'  ''         '    ' '    ' 

Whether  a  psis^enger  was  negligent  in  attempting^  to  alig)it  from  ft  train, 
at  night,  in  response  to  company^s  invitation  so  to  do,  where  th^  train 
had  stopped  before  reaching  the  station  platform, — as  lie  might  have 
discovered  by  looking  for  the  station  liglite,-^nd  after 'aimomeAtiLrj^ 
pause  started  to  Inove  Again  slowly,  and  it  wafe  not  shown  that  he 
knew  the  purpose  df  t^e  renewed  moveneitt.  Ffallaldelphija,  W^  &  B. 
R.  Oo.  ▼.  And^fdon,  *I2  Md.  51/9,  8  .L.R«A.  'd73>  ^0  Am.  iSt.  R6p.  483, 
20  Atl.  2.  ^  /   :     J 

?C^ether  a  passenger  on  a  freight  train  is  Jiisttfied  in  supposing  (that  p»Bi 
sengers  will  be  discharged  at  the  first  step  after  the  firtarti<m  has.  been 
announced.  Chicago  &  A.  R.  Co.  v.  Arnol,  144  111.  261,  Ifr  L.'R.A.  313, 
3S  N.  E.  204.  -:     1 

Whether  caretaker  of  animals  on  train  was  negligent'  in  l^aVing  trft4n  in 
darknesa  while  it  was  op  a  treatk,  unknown  to  him,  he  tbei«g  ill.  .  QttO 
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V.  Chicago,  B.  &  Q.  R.  Co.  g7  Neb.  603,  31  L.R-A.(N^.>  632,  138  -Am. 
St.  Rep.  496,  127  N.  W.  857. 

•  Graham  v.  McNeill,  20  Wash.  466,  43  L.R.A.  300,  72  Am.  St.  Rep.  121, 

65  Pac.  631.  Passenger  riding  on  the  front  platform  of  an  electric  car. 
Sweetland  v.  Lynn  &  B.  R.  Co.  177  Mass.  574,  51  L.R.A.  783,  59  N.  E. 
449  i  Wat«on  v.  Portland  &>  C.  E.  R.  Co.  91  Me.  684^  44  L.R.A.  157, 
64  Am.  St.  Rep.  208,  40  Atl.  699. 

Riding  With  back  to  street  and  holding  to  stanchion  while  running  car 

around  sharp  curve  at  high  speed  without  warning,  passenger  riding 

'dn  platform  with  consent  of  conductor  because  there  was  -no  room  in* 

side.  '  triissell  v.  Morris  County  Traction  Co.  79  N.  J.  L.  633,  30  L.R.A. 

(N.S;)   8^y'7T  Atl;  536. 

Whether  a  person  who,  at  conductor's  direction,  entered  overcrowded  car 
to  become  a  passenger,  was  negligent.  Alton  Light  &  Traction  Co.  t. 
Oiler,  217  111.  15,  4  L.R.A.(N.S.)   399,  75  N.  E.  419. 

Whether  passenger  on  crowded  street  caf  who  rides  on  a  crowded  platform 
and  is  shoved  off  is  contributorily  negligent.  Lobner  t.  Metropolitan 
Street  R.  Co.  79  Kan.  811,  21  L.R.A.(N.S.)  97^,  101  Pac.  463. 

Negligence  of  nauseated  passenger  who  went  upon  platform  of  fast  train 

r 

to  vomit  because  closet  w^s  locked,  and  who  released  hold  when 
asked  for  ticket.     Brice  v.  Southern  R.  Co.  86  S.  C.  21 6^  27  L.R.A. 

(N.S.)'768,  67  S.  '£.  243. 

Whcither  passenger  was  negligent  in  stepping  upon  running  board  while  the 
car  was  in  motion,  for  the  purpose  of  changing  seats.  Cameron  v. 
Lewiston,  B.  &  B.  Street  R.  Co.  103  Mei  482i  18  L.R.A.(N.S.)  497, 
125  Am.  St.  Rep.  315,  70  Atl.  534. 

Whether  passenger  was  chargeable  with  *  knowledge  of  the  proximity  of  a 
trolley  pole  to  the  track,  where  he  had  passed  it  daily  for  a  long 
period.    Ibid. 

4  Whether  a  passenger  who  was  thrown  down  by  a  collision  was  guilty  of 
contributory  negligence  by  standing  in  the  car.  Lane  v.  Spokane 
Falls  &  N.  R.  Co.  21  Wash.  119,  46  L.R.A.  163,  75  Am.  St.  Rep.  821, 
57  Paq.  367. 

Whether  a  girl  on  a  moving  street  car  was  negligent  in  going  to  the  door 
to  see  whether  she  could  get  someone  on  the  street  to  stop  the  car, 
after  she  had  twice  asked  the  oonductor  to  atop  it  on  account  of  her 
sudden  illness.  'Newark  &  S^  O..  R.  Co.  v.  McCann^  58  N.  J.  L.  642, 
33  L.R.A.  127,  34  Atl.  1052. 

*  Whether  a  passenger  riding  iki  a  oar  with  his  elbow  projecting  from  the 

window  was  guilty  of  contributory  negligence  or  want  of  due  care 
is  for  the  jury,  and  the  iconrt  will  not  instruct  that  he  was  prima 
facie  negligent.  Quinn  v.  South  Carolina  R.  Co.  29  S.  C  381,  1  L;R.A. 
68a,  7  S,  E.  614. 

Hie  question  of  passenger's  contributory  negligence  in  sitting  with  elbow 
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projecting  from  cur  lii^iiwiqifvr.     Mquklei?  f.,  WiMa^neUe.  Valley  ?  B.   Co. 
18  Or.  189,  6  L.R.A.  666,  17  Am.  St.  Rep.  717,  22  Pac^  948, 

On  t|ie  question  whether  the  riding,  in' a  car  with -arm  or  member  pro^- 
jeeting  outride  thelio^  ol/the  tar  is  negligence  per  »e  on  the  pas- 
senger's part,  there  is  a  conflict  whether  it  is  for  the  court  or  the 
jury.    See  cases  oit^4  m  j^ptes  tp  16  L.R.A;  92  and  50.  L.R,A.  (X.S. )  42. 

Whether  a  passenger  on  ^  street  car  was  negligent  in  projecting,  his  arm 

slightly  beyond  the  side  of  tj^e  car.    Georgetown  &  T.  R,  Cq,  v.  Smith, 

26  App.  D.  C.  269,  5  L.R*A.(N.S,)   274.   ;       .     . 
Whether  motormaA  in  a  car  about  to  pass  another  usod  4ue  care  to, avoid 

injury  to  passenger   on.  the  lOtsker,   wHosfc.  arm   projected  from   car. 

Ibid. 

Whether  droVer  mounting  ladder  at  <ioBllkictor^6^  invitation  wf^s  negligent 
in  xeapect  to  water,  crane  by  wlileh  he  !waa  struck,  the  circumstances 
being  doubtful  as  to  whafc>ei^tent  the  danger,  was  appreciable  though 
the. crane  was  visibly.;  Leslie  v.^Atchison^  T. M^.JF.  K.  Co.  82  Kaa. 
152,  27  L.R.A.(N.S.)  646,..107  Pac,.766.     ,     .  .^. 

■'....■''■       '     '  '  \  . 

The  questions  of  negligence  in  ejecting  passengers,  and  ol 
their  negligence  after  being  .ejected,  are.  for. the  jury;*  like- 
wise the  question  whether  there  was  negligenee.  where  a  train- 
man, to  save  himself,  suddenly  seized  a  passenger;  *  tod  wheth- 
er there  wa&  adequate  care  of  helpless,  infirm,  or  intoxicfited 
passengers,'  or  undue  delay  in  transportation.* 

1  Negligence .  or  wantonness  in  ejecting  trespassers  from  moving  traip«. 
Southeni  Kansas  R.  Co.  v.  Sanford,  45  Kan.  372,  ll  L.R.A;  432,  26 
Pac.  891. 

'  .        *        *  \ 

Reasonable  prudence  of  womaz^  in  undertaking  to  walk  to  a  cer^in  place 
after  ejection  from  a  train.  Sloane  v.  Southern  California  R.  Co. 
Ill  CaL  668,  32  L.R.A.  193,  44  Pac.  320.  .',/  ' 

Whether  conductor  exercised  due  care  ii^  expelling. passenger  whqsf  ticket 
had  been  lost,  at  an  open  flag  station^  on  a  col(jL  a^.d,  s^pi'^^  night. 
Tiiburg  V.  Northern  C.  R.  Co.  217  Pa.  618,  12 'L.R.A.  ( N.S.  j  .  359,  66 
Atl.  846. 

i  Negligence  of  a  conductor  in  seizing  a  passengeft  %e  Bav«  himself  as  ha 
atttmbledj>ui  though  the  ca^se  of  Uie  stumbling  isj  not  shown.  Whalen 
▼.  Consolidated  Traction  Co.  61  N.  J.  L.  6.06,,  41  L,R.jA.  8136,  68  Am, 
St.  Rep.  723,  40  Atl.  646. 

Whether  or  not  a  carrier  was  Jiable  for  injury  to  a  passenger^  caused  by 
conductor  seizing  him  in  grasping  for  stanchion,  io  prevent  himself 
from  falling  from  footboard.  Kohner  y.  Capital  Traction  Co.  22  App. 
D.  C.  181,  62  L.R.A.  876.  • 

s  Duty  of  carrier's  ser\urtiis>  to  assist  passenger 'to  alight  from  train.    T)afica» 
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is  P.  R.  Co.  V.  Miller,  79  Tex.  78,  11  L.R.A.  3»5,  23  Am.  St.  Rep.  308, 
15  S.  W.  264. 

Duty  of  Ik  carrier  as  measured  hy  a  paeBenger's  apparent  drunken  con- 
dition. Wheeler  v.  Grand  Trunk  R,  Oo.  70  N.  H.  607,  54  L.R.A.  955, 
:    50  Atl.  108.  K. 

The  extent  of  passenger's  intoxication,  conductoi''8  knowledge  of  his  con- 
dition, and  the  safety  of  the  place  where  he  was  ejected.  Louisvine 
&  N.  R.  Co.  V.  Johnson,  108  Ala.  62,  31  L.R.A.  372,  19  So.  51. 

Whether  or  not  carrier  could  have  prevented  the  injury  which  befell  drunk- 
dn  passenger  staggering  and  dancing  between  open  ^eors  of  bfltgg&ge 
cfer.  Whfeeler  T.  Grand  Trunk  R.  Co.  70  N.  H.  607,  54  UR.A.  955, 
50  Atl.  103. 

Whi^tlier  a  pa'ssenger  who  was  aible  tojsingj  talk,  laugh,  and  danfee  was- too 
intoxicated  to  undarstand  'tlie  dangers  ei  a  piosition  he  assuoMd,  or 
protect  himself  Irom  ite  hazards.    Ibid. 

Wlietlie^  OF  not  ^!»l*ri^r  exttftoised  due  oare  for'  a  passenger  in  leeble 
mental  and  physical  condition.  Croom  t.  Ghfeago,  M.  &  St.  P.  R. 
Co.  52  Minn.  296,  18  L.R.A.  602,  38  Am.  St.  Rep.  557,  53  N.  W.  1128. 

Sufficiency  of  watch  over  sleeping  car  by  servant  who  was  fatigued  1^  a 
Idii^  continubus '  service,  and  Atho  was  absent  from  the'^kr  seVeral 
*iimes.  Pullman  Palaee  Car  Co.  v.  Huirter,  107  Ky.  619,  47  L.R.A. 
d86,,  54  .8.  W.  .645. 

Nffl^fnoe  (>f  ticKettakev  .in  failing  to  safeguard  sick  pifi^ssei^geT  found,  on 
the , platform  of  fast,  train.  Br  ice  v.  Southern  R.  Cp.,  85  S.  Qv^}(^i  27 
'L.R.A.(N.S.j    IQS.  G7  ^.  E.  243. 

Negligence  in  the  ejection  of  sick  or  intoxicated  passengers  is  discussed 
in  note  L.R.A.1915C,  134,  p.  147. 

4  Sufficiency. aivd  reasonableness  of  a  carrier's  excuse  for  dela,y  in  the  trans- 
portation of  live  stock.  Bosley  v.  Baltimore  &  0.  R.  Co.  54  W,  Va. 
563,  66  L.R.A.  871,  46  S.  E.  613. 

Carrier's  negli^en6e  in  hot'  securing  the  carriage  of  a  passenger^s  baggage 
on  the  same  train  as  the  passenger.  Wald  v.  Pittsburg,  C.  C.  &  St.  L. 
R.  Co.  162  111.  545,  35  L.R.A.  356,  63  Am.  St.  Rep.  332,  44  N.  E.  888. 

Whether  a  cari-ier  was  iiegligent  in  failing  to  forward  a  corpse  on  a  certain 
train.  Louisvilfe  '&  N.  R.  Co.  1^.  Hull,  113  Ky.  56l,  67  L.R.A.  TTi,  68 
S.  W.  433. 

24  J8fegUgi9ac«.  fts  te  highways* 

The  question  how  an  accident  occurred  on  a  highway, 
Whether  the  highway' "was  negligently  defecfiye,  and  whether 
the  plaintiff  used  due  and  proper  care  under  all  the  circum- 
stances, are  ordinarily  for  the  jury  :^  Whether  the  public  au- 
thoxities  had  or  ouglit  to  have  had  knowledge  of  a  defect  or 
condition**  or  foreseen  it,'  and  whether  ihe  care  taken  jwas 
afdoquatQ'  tOr  tiba  sBltnatian ;  ^  itsy  for  insbaiioe^.  whether  hales  (Or 
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iBeqadi*feff  hi  th«  way,'  ot  ide  or  s»ow  (m  the  \r«lks,*  the  want 
of  lights,^  guards,  or  barriers,*  the  insecurity  of  or  danger  from 
overhanging  objects,®'  or  vaults  beneath, *•  were  negligently  so 
and  of  contributory  negligence  in  respect  to  these  things ; 
as>  whether  persons  were  contributorily  negligent  in  driving  on 
the  wrong  side  of  the  road,"  or^  At  afc  ilk^al  tate  of  speed," 
or  where  the  hKStt^e  might' be  frightened,**  or  without'  jldequate 
control  or  management  of  Hbrse  or  vehicle," — is  for  the  jury 
under  the  rules  previously  stated  in  this  chapter. 

1  C^m^r  r»>  Portlaliii^  36  Wis.  92; 

NtiiyierMid  <ifltoeir  aj^ji^l^iiig  iS^  gea^a.\  dofetrfne  to  tariboi  itilteft  of  flicts 

are  reviewed  in  a  note  to  141  ll.R.A.<K.S;)'  1^2^,  120l.   ' 
Tikai  eoiityibt(lot!f  n^^g^genee  at  thtf  traveler  is  usv^ny  a  |ury  queertioh' 

mcaeets  c^ibjUry  on  hi^i^s^B,  fi^e>  ezhatiBtive  note  to  21  KB:A.(N.S.) 

075*'  

tWIie<&lei<'a  eUy  wlii<:Ii  iMuedi  a  p^rBiit  for  certftin^  ddewalk  work  which 

required  inspection  should  have  known  of  the  presence  of  a  boiler  for 

keating  parpotws  undter  the  wadk,  which  inspection  might  have  re- 

Y«aled^    B^Ol' V.  Sdattk,  SSWaah.  593^  61  L.IUA.  $^,  92  Am.  St«  Rep. 

892,    69    Pac.    12. 
Neitice'  ot  th*e  city  ot  dangerous  ice  which  was  prote<^ted  during  Ih^  day, 

^t>  exposed  about  nightfall  hj  third  persons.     Reedy  w  Bt,  Louis 

Bfewihg  Afiso.  1^  Mo«  528^  53  LiRA.  806j  61  S.  W.  9S/9. 
That  actual  knowledge  of  the  municipality  of  a  defect  in  a  street  h  a 

jury  questfbn!,  see  note  20  KRA.(N.S«)  78d. 
s  Whether  erossing  a  bridge  by  a  traction  engine  drawing  'tt  water  tadfr  was 

such  an  ordinary  mode  of  travel  and  transportation  as  shouM  have 

biden  atitleipated.     Harden  Gointtiy  ^.  CoifiiMn,  66  Ohio  St.  527,  48 

L.R.A.  455,  54  N.  E.  1054. 
Wlkether  coiinty  in  pSatiifing  bridge  should'  hitV6>  ^^ticfps)fc«d  increase  in 

weight  el  engrnes  acKl  l^resh^rs  to  be  hauled  in  later  yeaTs%    Kovarik 

V.  Saline  County,  86  Neb.  440,  27  L.R.A.(N.S.)  832,  136  Am.  St.  Rep. 

764, 12&  N.  Wi  10e& 
4  Whether 'city  perf  dimmed  it»  duty  by  seei-tig  that  i«o  on  a  sidewalk'  was 

covered  with' malt  sprouts.     R^dy  v.  St;  Louis  Bi^ewing  Aeso.  161 

Mo.  563,  531  L^R^A.  806,  61  Si  W.  d59. 
B  Liability  of  a  nmhidpSiUl^  for  i&jur*f  oa^sed  by  a  diffe»enee  in  height  of 

«djolni^  Wttlte.     Wntevtowii' V.  Glreiivtss,  86  L.R.A.  865,  90  C.  G.  A. 

172,  112  Fed.  ld&.  • 

Whether ^  a  city  Was  neglfgentr  in  leaving  aix  unguarded-  eulvert  and  cai^h^ 

basin*  on  a  roral' Wlij^,  wh^e  pedestrian  at  night,  stepping  to  oiie  i^de 

to  avoid  a  vehicle,  fell  into  such  <^atc&*basiii,  the  presence  Of  wliich 

could  tiOt<  reasonatily  b^  anti^cipftted  by  t&e  ooddition  of  the  soil  aadf 
'  tU^  ^ntditJOniii^nts^    K«id!hardt  v/ Mtniteap«die,  112  Minn.  149,  29'  L«R.A. 

(N.S.)    822,  127  N.  W.  484. 
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Wl^ether  ■  tBiibiqlpAl  cortx^vatioii:  was- negligent  in  permitting  boards  to  re-. 
,   jnai|i  Iqosjb  pn  sidei^alk  for  months.     Neff  v.  Cameron,  213  Mo.  350, 
18  L.R.A.(N.S.)   320,  127  Am,  St.  Rep.  606,  111  S.  W.  1139. 
A  municipal  sidewalk  was  not  unsafe  as  a  matter  of  law,  within  a  statute, 
where  a  patch,  of  2-inch  planks  had  been  spiked  on  top  of  old  plank- 
'  Ing,  leaving  ah  abrupt  inequality  iii  height  of '  2  inehes.    Kawiecka  v. 
-      Superior,  136;  Wis.  -618i  21  L.K.A.(N:I§:)  1020,  ll8  N.  W-  192. 
0, Safety  of  a  ^ideWalk  covered  with,  sllppety  ice,,  on  which  malt  sprouia 
were   sp^cead.  •  Reedy  y.   St.  Louis  Brewing  Asso.   161   Mo.  523,   63 
L.R.A.  805,'  61  S.  W.  85ft.  .         *  .  . 

Contributory  negligende'  of  one  injured  by  slipping  and  falling  on  ice  on 
municipal  sidewalk,  where  the  condition  of  the  ^alk  wad  due  to  the ' 
'  .positive  i  negligent  act  of ^  the  city.'   Tewksbjiry  v.  Idneoln,  84  Neb.  5,7 1, 
23  L.R.A.(^T.S;)   2$2i  121  Nw  W.  994.;    .  •    ,     ' 

The  exi^tenee:  of  ice  au^d  snow  on  highways  or.  walks  forming  an  obstruction 
•  -or  .danger  to  travel;  and  alleged  to.ba  tike  result  of  -  negligence,  also 
the  question  whether  the  defendant  had  such  notice  as  to  charge  it 
,     with' a.  .'.duty  ifl  the  .premises,  are  f^r  *  the ;  jury  to  decide  on  all  the 
circumstances..  See  note  to  21  L.B.A.  277.. 
That  the  liability  of  a  municipality  for:  injuries  from  snow  ,or  ice  on  side- 
walk is  generally  lield :  to  be  a  question  lOr  the  jury,  see  note  13 
A.L.R.  59. 

7  Whether  ci^y  was  negligent  in:  p^Sfmittii^'  an  electric  light  to  be   eo 

.  plp9iced:  that  the  shadow  cast  by  a  supp<H'ting  pole  concealed  an  open- 
ing in  a  cross  walk.    Stone  v.  Seattle,.  30  Wa^.  65,  07  L.R^.  253^  70 
,,  JPae*  ?49. 

8  Whether  a  vehicle  would  haye  slid  over'an  embankment  if  prop^  rail- 

ings or-r  barriers  had  been  provided  at  the  place..   Malloy  v.  Walker 
..5^vp...77  Mich.  448,  6  L.R.i.  695,.  4/3  N.  W.  1012. 
Necessity  of  railings  or  hairrieiis  to  ^nake  a;  highway  reasonably  safe  to 

travelers.     Ibid. 
Sufficiency  of  ordinary  railing  on  brjdge  to  atopajhofrse;  crazed  by  fright. 

Stout  V.  Valle  Crucis,  S.  &  E.  P.  Tump,  Co.  153  N.  C.  513,  31  L.K.A. 

(N.S.)  804,  69  S.  E.  508..  . 
0  Whether  it  was  negligent  to  leave  cracked  windows  abovo  a  sidewalk, 

where  their   dangerous   condition   was  shown,     Detsur  v.   B.   Strdh 

Brewing  Co.  119  Mich.  282>  44  L.R«A.  500,  77  N.  W.  948. 
The  presumption  of  negligence  arising  from  injury  caused,  by  a'  broken 
.    electr^  ^ire  in  a  publie  street,  as  oyeroome  by  testimony  that  wire 
.  ^  was  properly  constructed .  and  put  ,up.     Boyd.  v.  Portland  General 

Electric  Co.  40  Or.  126,  57  I..R.A.  619,  66  Pac.  576. 
Negl%enee  in  swinging  of  rope  hanging  across  street  as  traveler  is  about 

to  drive  under  it.    Pennsylvania  Steel  Co.  ¥,  Wilkinson,  107  Md.  574, 

16  L,B.A.<N.S.)  ^00,  69  Atl.  412. 
Augusta  y.  Hafers,  59  Ga>  151;  Day  v.  Mt.  Pleasant,  70  lowa^  193,  30 

N«  W:  8^3;  McOlure  iv..  Sparta,  84'  Wis.  269,  30  Am.  St.  Rep.  924»  54 

N.  W.  337.  .  '      :    . 
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^0  Negligence  being  a  mixed  question  of  law  and  fact,  it  may  be  safely 
said  that  in  all  cases  where  it  is  the  gravamen  of  the  action  the 
question  of  the  negligence  of  the  defendant  must  be  submitted  to  the 
jury  whenever  it  is  a  matter  of  controversy;  and  this  rule  is,  of 
course,  applicable  to  the  question  whether  space  used  under  a  side- 
walk  is  negligently  maintained.     See   n6te  id  61   L.K.A.   589. 

11  Whether  a  pedestrian  was  exercifeing  proper  care  m  passing  along "  side- 
walk, and  whether  he  fell  from  want  of  care  on  his  part.  Holbert 
V.  Philadelphia,  221  Pa,  266,  20  L.R.A.(N.S.)    201,  70  Atl.  746. 

The  question  of  the  contributory  negligence  of  a  boy  betweeir  eight  and 
nine  years  old  who  was  killed  by  fallitig  through  a  hole  in  a  city 
bridge.  Buechner'v.  New  Orleans,  112  La.  699,  66  L.R.A.  334,  104 
Am.  St.  Rep.  455,  86  So.  603.  ' 

Sufficiency  of  a  whistle  which  frightened  a  woman  walking  along  the 
street  at  night,  to  excuse  her  immediate  attention  to  the  walk  in  fk'ont 
of  her.  Graves  v.  Battle  Greek,  95  Mich.  266,  19  L.R.A.  641,  ^5  Am. 
St.  Rep.  661,  64  N.  W:  767. 

Negligence  of  pedestrian  in  leaving  wagon  track,  which  ie  safe,  to  avoid 
a  team,  and  entering  upon  sidewalk  having  a  concealed '  defect,  from 
which  injury  resulted.  Danville  v.  Robinson,  99  Va.  448,  55  L.R.A. 
162,  39  S.  E.  122. 

Whether  one  who  fell  into  excavation  ^n  attempting  to  ride  a  bicycle  be", 
tween  street-car  rails  because  street  was  blocked  and  he  had  seen 
street  cars  passed  safely,  was  negligent.  Dix  v.  Old  Colony  Street  R; 
Co.  202  Mass.  518,  24  L.R.A.(N.S.)   567,  89  N.  E.  109. 

Whether  pedestrian  may  rely  on  coal  holes  in  the  sidewalk  not  beiftg  left 
open  without  notice  or  guard.  French  v.  Boston  Coal  Co.  195  Mass. 
334,  11  L.R.A.(N.S.)   993,  122  Am.  St.  Rep.  257,  81  N.  E.  265. 

Necessity  of  assuming  the  risk  of  passing  over  a  known  defect  in  a  high- 
way, where  evidence  leaves  it  uncertain  whether  there  was  a  safe  way 
available  either  by  a  public  road  or  over  adjacent,  private  property. 
Shriver  v.  Gounty  Ct.  66  W.  Va.  685,  26  L.R.A.(N.S.)  377,  66  S.  fe 
1062. 

Whether  teamster  injured  by  his  wagon  tipping  over  when  he  attempted 
to  drive  around  a  mud  hole  in  a  highway^  used  ordinary  care,  where 
he  knew  of  the  condition  of  the  defect  and  of  the  size  and  character 
of  his  wagoti,  was  an  experienced  teamster,  arid  had  previously  driven  ^ 
around  the  hole  without  injury.    Ibid. 

Driving  top-heavy  loads  of  straw  with  great  care  over  rough  road,  where 

to  turn  back  was  impossible  and  tracks  of  others  were  visible.     Sol- 

=  bei^g  V.  Schlttfts^r;  20  N.  ti;  307,,  80  L.R.A.(N.&.MlIl,  127  N.  W.  91. 

l>The  question  of  the  negligence  of  each. party,  where  a  person,  on  horse- 
back turns  to  the  left,  on  a  dark  night,  leaving  the  traveled  road  to 
^e  right  of'  one  approaching  at  a  high  apeed,;^  where  statute  provides 
that  perijOns  passing  on  the  highway  sliall  turn  to  the  Tight.  >  Hiepe 
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v.  EUing,  80  Iowa,  82,  26  LJR.A,  769,  48  Am.  St.  Rep.  356,  56  K» 
.  W.  285. 

WJbet)ier,.()z)e  driving  on  the  wrong  side  of  the  highway  in  violation  of 
Qt;atut^  sliould  have  anticipated  a  collision  resultisig  from  the  shying 
.,  .of  horees  traveling  in  oppoaite  direction.    Neal  v.  Eendall^  98  Me.  69, 
63  I/.B.A*  668^  56;  Atl  209,    .. 

13, WbethepT. person  was  driving  at  illegal  rate  of  jspeicd,  and,  if  so,  whether 
,^  .,a  cpllision  resulted  therefrom.     Brosehact  v.  Tuttle,,  59  Conn.  Ij  11 
L,^.A.  ,^3,  81  Atl.  925, 
U Jl^lxerpise  of  .due  care  \n  driving  on  a  highway,,,  where  the.  horse   waa 
. .  frightened  hy  water  from  an  open  hydrant.     Topeka  Water  Co.   v. 
...  Wsbiiting,.58  Kan.  639,  39  L.R.A.  90,  50  Pac.  877. 
IS  Whether  a  team  was  negligently  hitelwd  up,,  whare  throe  tugs  oaxne 
looaei  at  one  time  wh^n  team  became  frightened  b^  blast  from  a  whistle, 
,    lyh^re  the  evidence  is  conflicting.    Winona  v.  Botztet,  23  L.R.A.(N.S.) 
. ,  204,  94  C.  /C.  A.  563,  lfi9  Fed.  321. 
Roadworthiness   of    a    particular   vehicle    wirich    was    unwieldy    and    un- 
mapageable.    Malloy  v.  Walker  Twp.  77  Mich,  448,  6  L.R.A.  695,  43 
.     X  W,  1012, 

Ordinarily  whether  the  leaving  of  a  horse  in  the  street  un- 
fastened'  is'  negligence  rests  in  circumstances  that  make  it  a 
question  for  the  jury.*^  So  is  the  likelihood  that  horses  may 
be  frightened  at  an  object  by  the  road,"  and  the  question  of 
whether  Iqsa  of  control  was  momentary  or  uncontrollable.* 

1  Liability  of  owner  of  a  runaway  team  for  injury  to  a  bicycle,  where  team 
was  left  in  street  unattended  but  hitched  to  a  ground  weight  and  with 
wagon  brakes  set.    Caughlin  v.  Campbell-Sell  Baking  Co.  Z9  OAo.  148, 
*    8  L1R.A.(N.S.)   1001,  121  Am.  St.  Rep.  168,  89  Pac.  53. 

See  also  cases  cited  in  note  to  10  L.R.A.(N.S.)  852. 

S  It  is  for  the  jury  to  decide  whether  an  object  by  the  roadside  is  of  a 
y^     JH&iMTQ  that  it  is  likely  to  frighten  horses.     Dimock  v.   Suffield,    30 
Conn.  134;  Ayer  v.  Norwich,  39  Conn.  376,  12  Am.  Rep.  396;  Lawrence 
V.  Mt.  Vernon,  35  Me.  100;  Chamberlain  v.  Enield,  43  N.  H.  356. 

8Wl^€ithei!  Iqss,  of  cpp^rolof  a  horse  which  shied,  causing  a  collision,  was 
momentary  or  uncontrollable,  Neal  v.  Rendall,  98  Me.  69,  63  L.R.A. 
668,  56  Atl.  209. 

Wt^theif  one's  neglig^iee  ifi  iiD{>utable  to  another  in  hifl.  eare 
or  company  is  a  fact  question.^ 

1  Whether  negligence  «£  a  man  who  was  driving  was  iniputable  to  his- wife, 
who  was  in>ured  in.  aieolliaien,  bectiuse  oi  th^ir  relationship^  o£  lisiaband 
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and  wife  and  because  she  was  sixty-eight  and  he  seventy-two  years 
old.     Neal  v.  Kendall,  98  Me.  69,  63  L.R.A.  668,  56  Atl.  209. 

Whether  a  mother  contributed  to  injuries  to  her  three-year  old  child  where 
she  left  it  alone  to  eat  its  lunch  in  an  unlocked  room,  from  which  it 
escaped  to  the  street  where  injured.  C5ompty  v.  C,  H.  Starke  Dredge 
&  Dock  Co.  129  Wis.  622,  9  L.R.A.(N.S.)  652,  ,109  N.  W.  650. 

Negligence  in  use  of  automobiles,^  and  contributory  negli- 
gence towards  them,*  are  fact  questions. 

1  Murphy  v.  Wait,  102  App.  Div.  121,  92  N.  Y.  Supp.  253;  Knight  v. 
Lanier,  69  App.  Div.  454,  74  N.  Y.  Supp.  999;  Caesar  v.  Fifth  Ave. 
Coach  Co.  45  Misc.  331,  90  N.  Y.  Supp.  359. 

Whether  a  driver  of  an  automobile  approached  a  street  intersection  on 
which  street  cars  run,  at  a  negligent  rate  of  speed.,  Johnson  v.  Coey, 
237  111.  88,  21  L.R.A.(N.S.)  81,  86  N.  E.  678. 

Whether  an  automobile  driver  on  a  public  highway  was  negligent  in  not 
stopping  the  engine  as  well  as  the  vehicle.  Mahoney  v.  Maxfield,  102 
Minn.  377,  14  L.R.A.(N.S.)  251,.  113  N.  W.  904,  12  A.  &  E.  Ann. 
Cas.   289.  • 

«Curley  v.  Electric  Vehicle  Co.  68  App.  Div.  18,  74  N.  Y.  Supp.  35; 
Buscher  v.  New  York  Transp.  Co.  106  App.  Div.  493,  94  N.  Y.  Supp. 
798. 

Whether  pedestrian   injured   by   automobile  while  crossing  a   street  was 
contributorily  negligent  in  failing  to  observe  the  amount  and  kind  of 
travel  on  the  street.     Hennessey  v.  Taylor,  189  Mass.  583,  3  L.R.A. 
(N.S.)   345,  76  N.  E.  224,  4  A.  &  E.  Ann.  Cas.  396. 

Whether  delivery  boy  attempting  to  cross  behind  his  wagon  was  negligent 
in  not  avoiding  an  automobile  coming  from  behind,  which  he  did  not 
see,  though  he  looked.  Gerhard  v.  Ford  Motor  Co.  155  Mich.  618,  20 
L.R.A.(N.S.)    232,  119  N.  W.  904. 

The  negligence  of  one  in  carrying  on  work  in  or  near  a  street, 
whereby  one  is  injured  in  passing,  is  for  the  jury ;  ^  likewise  the 
question  who  was  negligently  the  author  of  a  bad  condition.* 

1  Liability  of  a  blacksmith  for  injury  to  a  passer-by  caused  by  a  scale 
from  his  hammer,  where  anvil  was  in  open  door  close  to  sidewalk. 
Parish  v.  Williams,  88  Iowa,  66,  20  L.R.A.  273,  65  N.  W.  74. 

Duty  of  steam-shovel  operators  deepening  cut  across  a  highway  to  warn 
travelers  of  danger.  Heinmiller  v.  Winston  Bros.  131  Iowa,  32,  6 
L.R.A.(N.S.)    160,  117  Am.  St.  Rep.  405,  107  N.  W.  1102. 

i  Whether  plumber  or  city  was  responsible  for  unguarded  excavation  left 
by  laborers  under  city   permit.     Wilson  v.   Troy,   135  N.  Y.  96,  18 
Ii.R.A.  449,  31  Am.  St.  Rep.  817,  32  N.  E.  44. 
Abbott,  Civ.  Jur.  T.— 39. 


610  '  OIVIX.  TBIAL  BRIEF. 

25.  Negligence  as  to  railroads  and  street  railways. 

As  .to  servants  of  railroad,  see  post,  §  28,  Negligence  as  to  servants. 

ITnder  the  rules  previously  stated,  negligence  has  been  held 
a  question  for  the  jury  where  a  railroad  failed  to  give  warning 
of  the  approach  of  a  train  to  a  crossing,  or  of  the  moving  of  the 
train  ^  ran  at  excessive  speed,*  or  failed  to  stop  or  signal  in  a 
situation  of  discovered  peril,'  or  blockaded  the  stlreet,*  or  by  the 
unusual  character  of  the  noise  frightened  a  team ;  *  likewise 
whether  a  person  crossing  railroad  tracks  exercised  due  care  in 
looking  and  listening  for  approaching  trains  before  so  doing,® 
or  was  negligent  in  not  looking  for  train  which  could  be  seen 
but  not  heard,''  or  was  justified  in  depending  on  assurance  of 
safety  furnished  by  raised  gates,®  or  in  using  a  path  along  a 
right  of  way  subject  to  unknown  dangers.® 

1  Failure  of  railroad  to  warn  of  the  approach  of  a  train  to  a  crossing 
on  a  trestle  over  a  public  highway,  as  negligent.  Rupard  &  Chesa- 
peake &  0.  R.  Co.  88  Ky.  280,  7  L.R.A.  316,  11  S.  W.  70. 

Whether  a  railroad  was  negligent  in  not  giving  warning  before  moving 
a  train  which  had  obstructed  a  street  for  longer  than  the  statutory 
period.  Lake  Erie  &  W.  R.  Co.  v.  Mackey,  53  Ohio  St.  370,  29 
L.R.A.  757,  53  Am.  St.  Rep.  640,  41  N.  E.  980. 

Liability  of  railroad  for  killing  a  person  at  a  street  crossing,  where  evi- 
dence as  to  whether  proper  signals  were  given  or  notj  was  conflicting. 
Lorenz  v.  Burlington,  C.  R.  &  N.  R.  Go.  115  Iowa,  877,  56  L.R.A. 
752,  ^  88  N.  W.   835. 

Whether  engineer  was  negligent  in  failing  to  ^ive  warning  Ijefbre  sud- 
denly starting  an  engine  which  was  stopped  at  a  bu&y  street  crossing, 
when  a  team  was  crossing.  Williams  v.  Chicago,  B.  &  Q.  R.  Co.  78 
Neb.  695,  14  L.R.A. (N.S.)   1224,  111  N.  W,  596,  113  N.  W.  791. 

Whether  railroad's  failure  to  signal  for  a  street  crossing  contributed  to 
teamster's  death,  where  he  was  struck  while  attempting  to  stop 
train  after  his  team  had  been  caught  on  tracks  at  the  crossing,  and 
it  was  inferable  that  team  had  been  caught  a  very  few  moments  be- 
fore the  train  approached.  -Thompson  v.  Seaboard  Air  Line  R.  Co. 
81   S.   C.  333,  20  L.R.A.(N.S.)    426,  62  S.  E.  396. 

Backing  train  over  crossing  without  lookout  or  signal.  Grant  v.  Oregon 
R.  &  Nav.  Co.  64  Wash.  678,  25  L.R.A.(N.S.)   925,  103  Pac.  1126. 

Whether  railroad  failed  to  exercise  care  in  operating  trains  at  a  point 
•used  as  a  pass  way  by  the  public,  where  it  was  not  shown  that 
such  use  was  with  the  knowledge  or  consent  of  the  company,  nor  so 
extensive  and   continuous   as  to   raise  a  presumption  of  knowledge. 


• ^PBOVlKCSi  OF  COUET  AND   JURY.  611 

Lottisville  &  N.  R.  Co.  v.  Daniel,  122  Ky.  266,  3  L.R.A.(N.S.)  1190, 
91  S.  W.  691. 

SRate  of  speed  of  trains  through  a  populous  community,  where  trespass- 
ers on  the  tracks  might  be  anticipated.  Illinois  C.  R.  Co.  v.  Murphy, 
123  Ky.  787,  11  L.R.A.(N.S.)    352,  97  S.  W.  729. 

s  Negligence  of  railroad  employees  in  failing  to  discover  pjerson  driving 
on  the  track  in  a  public  street,  and  to  stop  the  train,  and  his  con- 
tributory  negligence.  .  Kellny  v.  Missouri  P.  R.  Co.  101,  Mo.  .67,  8 
L.R.A.  783,  13  S.  W.  806. 

Duty  of  engineer,  on  locomotive,  -who  discovered  person  going  upon  the 
track,  to  sound  warning  signal  as  well  as  to  endeavor  to  stop  the 
engine  to  avoid  collision.  Louisville  &  N.  R.  Co.  v.  Young,  163  Ala. 
232,  16  L.R;A.(N.S.)    301,  46  So.  238. 

Railroad's  negligence  where  an  animal  grazing  along  track  was  struck, 
where  evidence  is  conflicting  as  to  the  giving  of  any  warning  signal, 
and  it  was  shown  that  train  was  ruhning  at  high  speed  through  a 
town,  and  that  animal  was  seen  in  time  to  give  signals  and  apply 
brakes  if  necessary.     Harris  v.  Missotiri,  K.  &  T.  R.  Co.   24  Okla. 

341,  24  L.R.A.(N.S.)   858,  103  Pac.  758. 

♦  Whethei:  a  railroad   rightfully   obstructed   a  street,   where   the  circum- 

stances were  such  that  different  conclusions  might  be  drawn.  Chi- 
cago &  N.  W.  R.  Co.  V.  Prescott,  23  L.R.A.  654,  8  C.  C.  A.  109,  19 
U.  S.  App.  201,  69  Fed.  237. 

5  Whether  a  team  accustomed  to  trains  was  frightened  by  the  unusual 
character  given  to  noise,  smoke,  and  steam  of  a  passing  train  by 
another  train.  Selleck  v.  Lake  Shore  &  M.  S.  R.  Co.  93  Mich.  375, 
18  L.R.A.  154,  63  N.  W.  556. 

•  Gahagan  v.  Boston  &  M.  R.  Co.  70  N.  H.  441,  55  L.R.A.  426,  60  Atl. 

146. 

Exercise  of  due  oare  by  one  pursuing  an  escaped  cow,  in  not  looking  and 
listening  before  crossing  railroad  tracks,  so  as  not  to  be  chargeable 
with  contributory  negligence.  Lorenz  v.  Burlington,  C.  R.  &>  N.  R. 
Co.N  115  Iowa,  377,  66  L.R.A.  752,  88  N.  W.  835.. 

Failure  of  one  approaching  a  railroad  track  to  constantly  look  both  ways 
for  approaching  trains.  Gratiot  v.  Missouri  P.  R.  Co.  —  Mo.  — , 
16  L.R.A.  189,  16  S.  W.  384,  19  8.  W.  31. 

Measure  of  care  required  to  verify  impression  of  safety  in  crossing  rail 
road  track,  by  further  observation,  before  acting  on  it.     Ibid. 

Whether  a  traveler  was  negligent  in  stopping  to  look  and  listen,  at  too 
distant  a  point,  before  crossing  a  railroad  track.  .Newhard  v.  Penn- 
sylvania R.  Co.  153  Pa.  417,  19  L.R.A.  563,  26  Atl.  105. 

Whether  person  who  drove  across  a  side  track  before  discovering  an  ap- 
proaching engine,  partly  or  wholly  concealed,  and  was.  struck  while 
trying  to  turn  }ier  horsey,  which  was  frightened  by  the  engine.    Gulf, 
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C.  &  S.  F.  R.  Co.  ▼.  Shieder,  8g  Tex.  152,  28  L.B.A.  536,  30  S.  W. 
902.  .     . 

Whether  passenger  killed  at  railroad  crossing  could  have  seen  approach- 
ing train  in  time  to  avoid  injury  if  he  had  looked.  Cooper  v.  North 
Carolina  R.  Co.  140  N.  C.  209,  3  L.R.A.(N.S.)  391,  52  S.  E.  932, 
6  Ann.  Cas.  71. 

Whether  person  crossing  railroad  track  in  a  vehicle  driven  by  another  was 
contribtitory  negligent,  where  both  looked  and  listened  before  at- 
tempting to  cross,  atid  passenger  assumed  no  control  over  driver's 
action  other  than  calling  his  attention  to  a  distant  headlight  in  the 
opposite  direction  from  which  train  approached  which  inflicted  in- 
jury. Cotton  V.  Willmar  &  S.  P.  R,  Co.  99  Minn.  366,  8  L..RA.(N.S.) 
643,  116  Am.  St.  Rep.  422,  109  N.  W.  835,  9  Ann.  Cas.  935. 

Failure  to  stop,  look  and  listen  at  railroad  crossing  as  negUg^ice  per  se 
is  the  subject  of  an  extensive  annotation  in  1  A.L.R.  203. 

7  Whether  a  man  who  was  walking  on  a  railroad  track,  and  left  it  to 

allow  a  train  to  pass  him,  and  then  returned  to  it  in  front  of  a 
detached  section  following  by  the  fonee  of  gravity,  which  he  failed 
to  discover  because  the  noise  of  a  waterfall  under  the  bridge  he 
was  crossing  prevented  his  hearing  the  approaching  train,  was  so 
negligent  as  to  bar  recovery  from  the  railroad  for  his  injuries.  Pat- 
ton  V.'  East  Tennessee,  V.  &  G.  R.  Co.  89  Tenu.  370,  12  L.R.A.  184,  15 
:    S.  W.  919. 

8  Negligence  of  person  attempting  to  cross  railroad  track  without  usual 

precautions,  where  gate  was  open  and  person  in  the  gate  keeper's 
place  made  a  signal  the  meaning  of  which  is  in  dispute.  Evans  v. 
Lake  Shore  &  M,  S.  R.  Co.  88  Mich.  442,  14  L.R.A.  223,  50  N.  W.  386. 
The  extent  to  which  a  traveler  on  a  high  way,  may  rely  on  the  assurance 
of  safety  furnished  by  raised  gates,  or  the  absence  of  a  flagman  cus- 
tomarily  present  when  a  train  is  approaching,  is'  a  question  for  the 
jury,  unless  it  conclusively  appears  that  he  relied  exclusively  there- 
on. Woehrie  v.  Minnesota  Transfer  R.  Co.  82  Minn.  165,  52  LlR.A. 
348,  83  Am.  St.  Rep.  417,  84  N.  W.  791. 

9  Whether  one  was  negligent  who,  without  acquaintance  with  the  place, 

attempted  to  use  a  well-worn  path  along  a-  railroad  right  of  way 
and  fell  into  an  unguarded  cut  acr>*ss  the  path  and  was  injured. 
IVDatthews  v.  Seaboard  Air  Line  R.  Co.  67  S.  C.  499,  65  L.R.A.  286, 
46  S.  E.  335. 

If,  in  addition  to  the  regular  signals,  it  is  urged  that  others 
should  have  been  given,  that  is  for  the  jury  to  decide.* 

.  It.  is  a  fact  question  whether  the  condition  of  cars  causing 
an  unforeseen  accident  was  negligence.^ 

It  has  been  held  for  the  court  to  determine  the  negligence 
of  one  in  full  possession  of  all  his  senses,  crossing  a  railroad 
track  very  close  to  a  rapidly  moving  train,'  and  of  a  railroad 
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in  failing  to  avoid  a  collision,  where'  evidence  was  conclusive 
that  avoidance  was  impossible,*  and  where  the  facts  were  undis- 
puted.* 

Whether  it  was  negligent  to  let  animals  be  at  large  near  to 
tracks  is  a  fact  question.® 

1  Whether  the  duty  of  the  operators  of  a  train  required  the  taking  of 
other  precautions  than  the  statutory  one  of  ringing  the  beU  or  the. 
like  is  a  question  for  the  jury  under  the  circumstances  of  the  case. 
Linfield  v.  Old  Colony  R.  Corp.  10  Cush.  662,  57  Am.  Dec.  124; 
Bradley  v.  Boston  &  M.  R.  Co.  2  Cush.  539;  Thompson  v.  New  York 
C.  &  H.  R.  R.  Co.  110  N.  Y.  636,  17  N.  E.  690;  Staal  v.  Grand  Rapids 
&  I.  R.  Co.  57  Mich.  239,  23  N.  W.  795.  See  also  note  in  15  L.R.A. 
429. 

*  Negligence  in  leaving  car  doors  unfastened  and  swinging  out  when  pass- 

ing warehouse,  which  they  struck.  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Jackson,  96  Ark.  469,  31  L.R.A.(N.S.)   980,  132  S.  W.  206. 

Whether  an  employee  of  a  consignee  of  a  car  of  gas  naphtha  is  guilty  of 
negligence  in  trying  to  unload  it  in  the  ordinary  way,  where,  upon 
attempting  to  do  so,  he  discovers  that  the  valve  at  the  entrance  of 
the  discharge  pipe  is  loose,  so  that  the  naphtha  begins  to  flow  be- 
fore connection  can  be  made;  and  explodes.  Standard  Oil  Co.  v. 
Wakefield,  102  Va.  824,  66  L.R.A.  792,  47  S.  E.  830. 

'Exercise  of  due  care  by  an  adult  who,  in  full  possession  of  his  senses, 
and  with  nothing  to  obstruct  his  vision  or  engross  his  senses,  de- 
liberately steps  onto  a  railroad  track  which  he  knows  is  frequently 
used,  in  front  of  a  moving  engine,  without  endeavoring  to  ascertain 
whether  a  train  is  approaching.  Gahagan  v.  Boston  &  M.  R.  Co.  70 
N.  H.  441,  55  L.R.A.  426,  50  Atl.   146. 

Contributory  negligence  of  a  man  in  possession  of  all  of  his  faculties  in 
crossing  a  track  within  3  to  6  feet  of  an  engine  backing  towards  him 
at  from  10  to  15  miles 'per  hour.  State  use  of  Dyrenfurth  v.  Balti- 
more &  a  R.  Co.  73  Md.  374,  11   L.R.A.  442,  21  Atl.  62. 

*  Liability  of  railroad  for  a  collision  because  of  failure  to  take  proper 

steps  to  avoid  it  after  discovery  of  traveler's  peril,  where  evidence 
is  Conclusive  that  avoidance  would  have  been  impossible.  Colorado 
&  8.  R.  Co.  ▼.  Thomas,  33  Colo.  617,  70  L.R.A,  681,  81  Pac.  801,  3 
A.  ft  E.  Ann.  Cas.  700. 

*  The  question  of  the  contributory  negligence  6f  plaintiflTs  intestate,  killed 

by  a  railroad  train,  where  his  evidence  was  not  contradicted,  and 
defendant,  who  submits  no  other  evidence,  demurs  to  that  of  plain- 
tiff and  moves  for  nonsuit.  Neal  v.  Carolina  C.  R.  Co.  126  N.  C. 
634,  49  L.R.A.  684,  36  S.  E.  117. 

>  Turning  horses  out  to  graze  upon  uninclosed  land  near  a  depot,  as  con- 
tributoi^  negligence.     Wilmot  v.  Oregon  R.  ft  Nav.  Co.  48  Or.  494, 
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7   L.R.A.(N.S.)    202,   12a  Am.   St.  Rep.   840,  87   Pac.   528,   11  A.  & 
E.  Ann.  Cas.  18. 

It  is  a  question  of  fact  whether  a  street  railway  w^as  negligent 
in  passing  a  street  crossing,^  or  in  approaching  persons  on  or 
near  the  track,*  or  in  insufficiently  or  incompetently  manning 
its  oars,'  or  in  operating  cars  with  defective  mechanism,*  or  at 
excessive  speed,*  or  keeping  tracks  safe  for  general  street 
travel,®  or  in  operating  cars  so  that  horses  might  be  frightened 
thereby.'' 

1  Negligence  of  street  car  company  in  approaching  street  crossing  at  un- 

reasonable speed.     Marden  v.  Portsmouth,  K.  &  Y.  Street  R.  Co.  100 
Me.  41,  69  L.R.A.  300,  109  Am.  St.  Rep.  476,  60  Atl.  630. 

The  question  of  negligence  in  permitting  street  cars  to  meet  and  pass 
at  a  street  crossing.  Roberts  v,  Spokane  Street  R.  Co.  23  Wash.  325, 
54  L.R.A.  184,  63  Pac.  506. 

Two  and  one-half  miles  per  hour  as  an  excessive  speed  at  which  to  pass 
another  car  on  a  parallel  track  on  busy  street  crossing,  where  con- 
trolling mechanism  is  defective.     Ibid. 

Existence  of  a  regular  recognized  street  crossing  at  point  where  one  was 
injured  while  crossing  a  street  ,car  track,  .the  evidence  being  in  con- 
flict. Hayward  v.  North  Jersey  Street  R.  Co.  74  N.  J.  L.  678,  8 
L.R.A.(N.S.)    1062,  65  Atl.  737. 

2  Whether  cable  car  ran  too  close  to  a  buggy  on  the  track,  and  was  negli- 

gent in  failing  to  stop  for  buggy  to  leave  the  track.     Hicks  v.  Citi- 
zens' R.  Co.  124  Mo.  115,  25  L.R.A.  508,  27  S.  W.  642, 

Negligence  of  motorman  approaching  at  high  speed  a  parading  band  in 
close  proximity  to  the  track.  Montgomery  v.  Lansing  City  Electric 
R.  Co.   103  Mich.  46,  29  L.R.A.  287,  61  N.  W.  643. 

Whether  street  railway  was  negligent  in  not  avoiding  the  deflection  of 
a  car  from  the  main  track  to  a  branch  track  so  as  to  strike  a  person 
waiting  for  the  car.  Donovan  v,  Hartford  Street  R.  Co.  66  Conn. 
201,  29  L.R.A.  297,  32  Atl.  350. 

Whether  or  not  a  street  car  could  have  been  stopped  so-  aa  to  prevent 
2.  collision  with  an  approaching  fire  truck,  the  horses  of  which  were 
not  fully  under  control,  so  as  to  make  company  liable  to  the  injured 
truck  driver.  Garrity  v.  Detroit  Citizens'  Street  R.  Co.  112  Mich. 
369,  37  L.R.A.  529,  70  N.  W.  1018. 

Motorman's  negligence  in  discovery  of  a .  person  in  helpless  condition  on 
the  track,  where  evidence  shows  he  could  have  been  seen  and  car 
stopped  before  striking  him.  Goff  v.  St.  Louia  Transit  Co.  199  Mo. 
694,  9  L.R.A.{N.S.)    244,  98  S.  W.  49. 

8  Negligence  of  street  railway  company,  in  operating  electric  car  with  only 
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one  employee  on  a  line  laid,  on  a  busy  turnpike.  Citizens'  Kapid 
Transit  Co.  v.  Dew,  100  Tenn.  317,  40  L^-A,  518,  06  Am,  St  Rep. 
764,  45  S.  W.  790. 

Negligence  of  street  railway  in  placing '  passenger  car  under  charge  of  a 
conductor  of  bad  character,  who-  was  drunk  and  armed  witlr  a  pistol. 
Savannah  Electric  Co.  v.  Wlteeler,  128  Ga*  650,  10  L.R.A.(N.S.)  1176, 
58  S.  E.  38. 

4  Negligence  of  motormair  and  of  eight-yeaf-old  boy  struck  just  behind 
standing  car  on  a  parallel  track,  where  testimony  is'  conflicting, 
and  it  is  shown  that  the  car  was  not  under  control  and  no  gong  wad 
sounded,  and  that  the  boy  did  not  look-  for  the  car  before  going  on 
the  track.  Consolidated  Traction  Co.  v.  Scott,  58  N.  J.  L.  682,  33 
L.R.A.  122,  56  Am.  St.  Rep.  620,  34  Atl.  1094. 

6  Negligence   of  hiterurban   street   i*ailway   in   running  cars   at   excessive 

speed  along  public  highway.  Chicago  &  J.  Electric  R.  Co.  v.  WaniCj 
230  111.  530,  15  L.R.A.(N.S.)    1167,  82  N.  E.  821. 

Whether  one  struck  by  trolley  car  running  at' high  speed  and  without 
warning  signals,  while  she  was  awaiting,  in  the  street,  the  passage 
of  patrol  wagon,  which  diverted  her  whole  attention,  was  contributo- 
rily  negligent.  Hay  ward  v.  North  Jersey  Street  R.  Co.  74  N.  J.  L. 
678,  8  L.R.A.(N.S.)    1062,  65  Atl.  737. 

8  Sufficiency  of  inspection  of  street  railway  switch  where  wagon  wheel 
caught  in  it,  which  ordinarily  could  not  have  happened  if  the  switch 
was  in  good  order,  but  where,  though  it  was  in  bad  order,  there  was 
evidence  of  frequent  inspections:  Alcott  v.  Public  Service  Corp.  78 
N.  J.  L.  484,  32  L.R.A.(N.S.)  1084,  l38  Am.  St.  Rep.  619,  74  Atl. 
499. 

7  Negligence  in   running  a  tank  car  on  an   electric  street  railway,   with 

clothing  hanging  thereon  in  such  a  way  as  to  frighten  horses.  Mc- 
Cann  v.  Consolidated  Traction  Co.  59  N.  J,  L.  481,  38  L.R.A.  236, 
36  Atl.  888. 

ft 

The  contributory  negligence  of  persons  walking  or  driving 
on  the  car  tracks,  or  trying  to  cross  in  front  of  an  approaching 
car/  or  in  being  in  the  way  of  the  cars,^  is  for  the  jury. 

1  Contributory  negligence  of  one  injured  by  street  car,  where  the  com- 
pany was  shown  to  be  actually  negligent,  and  the  circumstances  were 
such  that  different  inferences  might  be  drawn.  Bremer  v.  St.  Paul 
City  R.  Co.  107  Minn.  326,  21  L.R.A.(N.S.)   887,  120  N.  W.  382. 

Negligence  of  a  person  in  attempting  to  cross  street  car  track  in  front  of 
an  approaching  car.  Kansas  City-Leavenworth  R.  Co.  v.  Gallagher, 
68  Kan.  424,  64  L.R.A.  344,  75  Pac.  469. 

Whether  it  is  negligent  for  one  driving  a  team  to  try  to  cross  street  car 
tracks   at  public  crossing  after   looking  along   trac}c   a   considerable 
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distance  without  seeing  a  car  when  he  is  but  20  feet  from  tracks. 
Marden  v.  Portsmouth,  K.  &  Y.  Street  R.  Co.  100  Me.  41,  69  L.R.A. 
300,  109  Am.  St.  Rep.  476,  60  Atl.  630. 

Whether  a  traveler  in  a  cutter  drawn  by  one  horse,  whose  progress  on 
side  of  the  street  on  which  he  is  driving  is  obstructed,  is  negligent 
in  trying  to  cross  to  opposite  side  of  a  street  car  track,  which  is  in 
a  depression  a  foot  deep,  where  prudence  is  exercised  in  so  doing. 
Gerrard  v.  La  Crosse  City  R.  Co.  113  Wis.  258,  57  L.R.A.  465,  80 
N.  W.  125. 

Whether  pedestrian  who  wiaited  for  two  street  cars  to  pass  in  opposite 
directions,  and  saw  a  third  approaching  at  a  safe  distance,  was 
negligent  in  failing  to  see  a  fourth  car  approaching  at  an  unusual 
speed  but  concealed  by  one  of  the  other  cars.  Tesch  v.  Milwaukee 
Electric  R.  &  Light  Co.  108  Wis.  593,  53  L.R.A.  618,  84  N.  W.  823. 

Whether  participant  in  bicycle  races  which  are  part  of  holiday  festivities 
was  negligent  in  failing  to  look  for  street  oars  on  track  he  had  to 
cross,  and  in  not  trying  to  stop  when  he  discovered  one  approaching. 
Harrington  v.  Los  Angeles  R.  Co.  140  Cal.  514,  63  L.R.A.  238,  98 
Am.  St.  Rep.  85,  74  Pac.  15. 

W,hether  street  car  company  was  negligent  where  person  was  struck  while 
attempting  to  cross  at  crossing  where  cars  were  generally  run  at 
high  rate  of  speed.  Morris  v.  St.  Paul  City  R.  Co.  105  Minn.  276, 
17  L.R.A.rN.S.)    598,  117  N.  W.  500.      ^ 

Street  railway's  negligence  and  plaintiff's  contributory  negligence,  where 
passengers  alighted  at. a  recognized  place  for  discharging  passengers 
and  while  passing  behind  the  car  from  which  she  alighted,  to 
cross  adjoining  track,  was  struck  by  a  car  thereon,  where  testimony 
showed  that  passenger  who  alighted  ahead  of  her  crossed  in  safety, 
and  rate  of  speed  and  whether  usual  signals  were  given  by  car  were 
in  dispute.  Bremer  v.  St.  Paul  City  R.  Co.  107  Minn.  326,  21  L.R.A. 
(N.S.)  887,  120  N.  W.  382. 

Failure  to  look  and  listen  before  crossing  interurban  street  car  line  laid 
along  a  public  highway,  as  negligence.  Chicago  &  J.  Electric  R.  Co.  v. 
Wanic,  230  111.  630,  16  L.R.A.(N.S.)   1167,  82  N.  E.  821. 

Contributory  negligence  of  one  struck  by  car  at  a  street  car  crossing 
while  intent  upon  avoiding  car  approaching  from  opposite  direction. 
Morris  v.  St.  Paul  City  R.  Co.  supra. 

Whether  person  driving  on  a  street  car  track  could  have  left  it  more  ex- 
peditiously. Hicks  V.  Citizens'  R.  Co.  124  Mo.  115^  25  L'R.A.  508. 
27  S.  W.  542. 

Negligence  in  attempting  to  cross  in  front  of  an  observed  street  car  as  a 
jury  question  is  discussed  in  an  extensive  note  in  L.R.A.1917C,  713. 

8  Whether  pedestrian  injured  by  street  car  which  left  the  track  con- 
tributed to  his  injury  by  standing  in  the  roadway  waiting  for  the 
car  to  pass,  where  it  was  shown  he  was  far  enough  away  to  be  safe 
if  car  had  remained  upon  the  rails.  Najarian  v.  Jersey  City.  H.  & 
P.  Street  R.  Co.  77  N.  J.  L.  704,  23  L.R.A. (N.S.)   751,  73  Atl.  527. 

In  respect  to  children  injured  on  or  about  cars  or  tracks  the 
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question  of  contributory  negligence  i&  one  for  the  jury,^  and 
also  the  negligence  of  the  trainmen  in  not  discovering  or  pre- 
venting injury  to  the  child,'  or  that  of  the  parent  or  custodian 
of  the  child  in  not  being  sufficiently  watchful.* 

'It  is  error  to  instruct  that  a  six-year-old  child  cannot  be  guilty  of  neg- 
ligence. Chicago  City  R.  Co.  v.  Wilcox,  —  111.  — ,  8  L.R.A.  494,  24 
N.  E.  419;  reversed  on  rehearing  in  138  111.  370,  21  L.R.A.  76,  27 
N.  E.  899. 

Whether  twelve-year-old  boy  was  negligent  in  standing  so  close  to  a 
passing  train  that  he  was  drawn  under  it  by  air  current.  Graney 
V.  St.  Louis,  I.  M.  &  S.  R.  Co.  140  Mo.  89,  38  L.R.A.  633,  41  S.  W. 
236,  affirming  on  rehearing  38  S.  W.  969. 

Sufficiency  of  turntable  fastening  as  a  jury  question,  see  Edgington  v. 
Burlington,  C.  R,  &  N.  R.  Co.  116  Iowa,  410,  67  L.R.A.  561,  90  N. 
W.  95. 

Crossing  tracks,^ 

Whether  failure  of  a  school  child  to  look  and  listen  before  attempting  to  . 
cross  a  street  car  track  showed  a  want  of  due  care.     Wallace  v.  City 
&  Suburban  R.  Co.  26  Or.  174,  25  L.R.A.  663,  37  Pac.  477. 

Whether  ten-year-old  boy  was  negligent  in  attempting  to  ride  a  bicycl? 
across  street  car  tracks  at  a  public  crossing,  and  in  so  doing  passes 
behuid  one  car  directly  in  front  of  one  approaching  from  the  opposite 
direction,  which,  because  of  defective  condition,  could  not  be  stopped 
in  time  to  avoid  a  collision.  Roberts  v.  Spokane  Street  R.  Co.  23 
Wash.  325,  54  L.R.A.  184,  03  Pac.  526. 

See  also  Consolidated  Traction  Co.  v.  Scott,  68  N.  J.  L.  682,  33  L,R.A. 
122,  55  Am.  St.  Rep.  620,  34  Atl.  1094. 

Whether  nine-year-old  boy  was  negligent  in  trying  to  pass  between  cars 
when  a  train  had  blockaded  a  crossing  longer  than  the  Ikw  allowed. 
Lake  Erie  &  W.  R.  Co.  v.  Mackey.  53  Ohio  St.  370,  29  L.R.A.  757, 
63  Am.  St.  Rep.  640,  41  N.  E.  980. 

So  whether  nine-year-old  boy  was  a  trespasser  in  trying  to  cross  a  rail- 
road track  by  climbing  a  car  coupling.     Ibid. 

Negligence  of  eight-year-old  boy  in  attempting  to  cross  a  train  which 
had  obstructed  street  crossing  thirty  minutes,  where  brakeman  told 
him  he  had  time  to  do  bo,  and  he  saw  others  doing  so,  although  he 
knew  the  danger  if  train  should  start.  Gesas  v.  Oregon  Short  Line 
R.  Co.  33  Utah,  156,  13  L.R.A.(N.S.)  1074,  93  Pac.  274. 

The  question  of  contributory  negligence  of  a  child  in  walking  along  a 
railroad  track  is  particularly  for  the  jury  where  the  child  is  of  tender 
years.     Note  L.R.A.1917F,  147. 

2  Negligence  in  respect  to  lookout  or  improper  speed  of  street  cars,  where 
children  are  injured  on  the  tracks,  is  ordinarily  for  the  jury.  Shen- 
ners  v.  West  Side  Street  R.  Co.  78  Wis.  382,  47  N.  W.  622;  Mallard 
V.  Ninth  Ave.  R.  Co.  15  Daly,  376,  27  N.  Y.  S.  R.  801,  7  N.  Y.  Supp. 
666;   Huerzeler  v.   Central   Cross  Town  R.   Co.   139   N.  Y.   490,   34 
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N.  E.  1101;  Dahl  v.  Milwaukee  City  R.  Co.  62  Wis.^662.  Sec  cases 
cited  in  note  in  25  L.K.A.  665. 

Sufficiency  of  motorman's  watchfulness  and  warning  when  child  is  dis- 
covered on  or  approaching  the  track.  Chicago  City  R.  Co.  v.  Tuohy, 
196  111.  410,  58  L.R.A.  270,  63  N.  E.  997. 

Whether  children  on  a  bridge  were  seen  in  time  to  stop  train  before 
striking  them,  where  it  was  shown  that  engineer  could  have  seen  the 
whole  length  of  the  bridge  for  more  than  1,000  feet  before  reaching 
it,  and  that  the  train  was  running  up-  grade.  Becker  v.  Louisville 
&  N.  R.  Co.  110  Ky.  474,  63  L.R.A.  207,  96  Am.  St.  Rep.  459,  61 
S.  W.  997. 

Whether  prudence  requires  that  in  removing  child  from  railroad  track, 
where  it  was  playing,  measures  should  be  taken  to  see  that  it  did 
not  return  before  engine  again  reached  the  place.  Chesapeake  & 
O.  R.  Co.  V.  Hawkins,  26  L.R.A.(N.S.)  309,  98  C.  C.  A.  443,  174 
Fed.  697. 

8  Negligence  of  parents  whose  son  went  upon  railroad  grounds  to  play 
after  they  forbade  him,  held  for  'the  jury.  Baker  v.  Flint  &  P.  M. 
R.  Co.  91  Mich.  298,  16  L.R.A.  154,  30  Am.  St.  Rep.  471,  51  N.  W. 
897. 

Whether  mother  injured  in  rescuing  her  child  from  street  car  track  was 
negligent  in  creating  a  dangerous  situation  by  letting  go  of  tlie 
child's  hand  near  a  street  car  track.  West  Chicago  Street  R.  Co.  v. 
Liderman,  187  111.  463,  52  L.R.A.  665,  79  Am.  St.  Rep.  226,  58  N.  E. 
367. 

26.  Negligence  as  to  condition  of  buildings  or  grounds. 

.  It  is  for  the  jury  to  say  what  is  negligence  in  inspection  and 
care  of  huildings  and  their  accessories,*  or  places  for  public 
resort,^  and  whether  licensees  were  negligent  contributors  to 
their  own  hurt.' 

The  owner's  liability  for  tenants'  injuries  caused  by  an  un- 
usual use  of  premises  by  others,*  and  whether  tenant  contributed 
thereto,^  have  been  held  fact  questions. 

1  Whether  reasonable  inspection  by  the  owner  would   have  revealed  and 

remedied  a  defect  in  the  fastenings  of  a  fire  escape  erected  by  an 
independent  contractor,  before  servant  was  injured  in  the  attempted 
use  of  the  ajppliance.  Winslow  v.  Commercial  Bldg.  Co.  147  Iowa, 
238,  28  L.R.A. (N.S.)   563,  124  N.  W.  320. 

2  Duty  to  keep  the  platform  of  a  band  stand  erected  above  seats  provided 

for  patrons  in  an  amusement  place,  clear  of  articles  which  might 
fall  therefrom.  Williams  v.  Mineral  City  Park  Asso.  128  Iowa,  32, 
1  L,R.A.{N.S.)  427,  111  Am.  St.  Rep.  184,  102  N.  W.  783,  6  A.  &  E. 
Ann.  Cas.  924. 
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t  Whether  one  who  went  into  a  dimly  lighted  passageway  in  a  warehouse 
with  which  he  was  unfamiliar,  and  fell  into  an  unprotected  elevator 
shaft,  contributed  to  his  injury.  Pauckner  t.  Wakem,  231  III.  276, 
14  L.R.A.(N.S.)    1118,  83  N.  E.  202. 

Exercise  of  due  care  by  a  customer  passing  along  an  aisle  in:  a  department 
store,  in  looking  at  goods  displayed,  rather  than  at  floor  in  search  of 
obstacles.  Bloomer  v.  Snellenburg,  221  Pa.  26,  21  L.R.A,(N.S.) 
464,  69  Atl.  1124.      • 

Negligence  of  an  inspector  entering  strange  building  under  guidance  of 
owner's  servant  and  falling  into  pit  in  dark  room.  Bashields  v.  W. 
B.  Moses  &  Sons,  35  App.  D.  C.  683,  31  L.R.A.(N.S.)    380. 

4  Whether  owner  would  nflvtuxally  apticipate  that  tenants  in  an   apart- 

ment house  would  use  the  common  stairways  as  seats,  so  as  to  charge 
him  witii  duty  to  make  them  safe  for  that  purpose.  MeGinley  v. 
Alliance  Trust  Co.  168  Mo.  257,  66  L.R.A.  334,  66  S.  W.  163. 

5  Whether  tenant  in  a  tenement  house  who  fell  because  of  a  hole  in  the 

stair  carpet  was  contributor! ly  negligent,  where  she  knew  of  the 
holes  in  the  carpet,  and  the  stairway  was  well  lighted.  Peil  v.  Rein- 
hart,  127-  N.  Y.  381,  12  L.R.A.  843,  27  N.  E.  1077.  * 

Contributory  negligence  of  party  who  took  house  and  was  infected  with 
disease  of  which  he  did  not  know.  Cutter  v.  Hamlen,  147  Mass.  471, 
1  L.R,A.  429,  18  N.  E.  397. 

The  attractiveness  of  dangerous  premises  for  children  so  as 
to  render  owner  liable  for  accidents  to  them,*  and  the  questions 
of  contributory  negligence  arising  therefrom,*  are  also  fact 
questions. 

iPekin  v.  McMahon,  154  111.  141,  27  L.R.A.  206,  45  Am.  St.  Rep.  114,  39 
N.  E.  484. 

Whether  there  waa  an  implied  invitation  from  the  owner  for  children  to 
play  upon  lots  upon  which  there  was  an  uncovered  well,  where  there 
was  evidence  that  children  customarily  played  there,  entertainments 
for  the  public  were* sometimes  given  on  the  premises,  and  people  in- 
vited to  hitch  their  teams  there,,  and  that  there  was  a  saloon  on  one 
corner  of  the  triact.  Tucker  V;  Draper,  62  Neb:  66,  54  L.R.A.'  321,  86 
N.  W.  917. 

Sufficiency  of  turntable  fastening,  to  prevent  injury  to  children  playing 
on  it,  where  it  was  unfastened  by  one  of  them.  Edginton  v.  Burling- 
ton, C.  R.  &  N.  R.  Co.  116  Iowa,  410,  57  L.R.A.  561,  90  N.  W.  95. 

>  Whether  parents  allowed  their  son  to  play  about  a  railroad  track  and 
depot  grounds  so  as  to  contribute  to  his  injuries  received  there,  where 
they  testify  that  they  forbade  him  to  do  so  after  receiving  notice 
that  he  did,  and  were  ignorant  of  his  whereabouts  at  the  time  of 
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.    his  injury.     Baker  v.  Flint  &  P..  M.  R.  Co.  91  Mich.  29,8,  1ft  L.R.A. 

154,  30  Am.  St.  Rep.  471,  51  N.  W.  897. 
Whether  five-year-old  child  was  a  trespasser  in  playing-  near  an  elevator 

in  a  store  where  its  father  worked,  it  being  there   by  the  father's 

invitation.     Siddall  v.  Jansen,  168  111.  43,  39  L.R.A.  112,  48  N.  E. 

191. 
Whether  contributory  negligence  of  an  infant  is  necessarily  for  the  jury 

is  discussed  in  an  extensive  note  in  L.R.A.1917F,  84. 

27.  Negligence  as  to  fire,  water,  electricity  or  other  dangerous 
thing. 

As  to  children,  see  ante,  §  22,  Negligence  generally. 

Whether  due  care  and  precaution  were  exercised  tb  protect 
persons  and  property  from  injury  from  charged  electric  wires/ 
gases,*  combustibles,*  or  other  like  dangerous  agencies,*  is  for 
the  jury.  And  the  questions  of  contributory  negligence  toward 
electric  currents,*'  escaping  gas,®  or  explosives  ^  are  also  jury 
questions.  The  •  same  is  true  where,  the  negligence  inheres  in 
the  character  of  the  act  done,  in  respect  to  its  situation,'  as  in 
construction  work  or  excavations.* 

1  Omission  to  place  guard  wires  between  troUey  wires  and  telephone  wires. 
Black  v.  Milwaukee  Street  R.  Co.  89  Wis.  371,  27  L.R.A.  365,  46 
Am.  St.  Rep.  849,  61  N.  W,  1101. 

Negligence  in  leaving  uninsulated  electric  lijght.  wir^s  within  close  reach 
of  a  frame  upon  which  persons  had  to  go  to  perform  duties  with  re- 
spect to  other  electric  wires.  Illingsworth  v.  Boston  Electric  Light 
Co.  161  Mass.  583,  25  L.R.A.  652,  37  N.  E.  778. 

Negligence  in  not  cutting  uninsulated  wires,  and  in  leavlrig  them  so  that 
night  patrolman,  ignorant  of  their  condition,  might  be  injured  by 
turning  on  the  electricity,  in  perf6rmarice  of  his  duty.  Willey  v. 
Boston  Electric  Light  Co.  168  Mass.  40,  37  L.R.A.  723,  46  N.  E. 
395. 

Insufficient  assistance  to  promptly  replaee  electric  wirei^  broken  flimul- 
taneously  in  many  places  by  an  unusual  and  Imexpected  storm,  as 
an  excuse  for  delay.  Boyd  t.  Portland  General  'Electric  Co.  37  Or. 
567,  52  L.R.A.  509,  62  Pac.  378. 

Exercise  of  due  care  to  prevent  injury  by  dangerous  electric  wires.  Per- 
ham.v.  Portland  General  Electric  Co.  33  Or.  451,  40  L.R.A.  799,  72 
Am.  St.  Rep.  730,  53  Pac.  14.  . 

Liability  of  city  for  death  caused  by  contact  with  unused  telephone 
wire  which  crossed  close  to  a  charged  electric  light  wire,  and,  sagging 
so  as  to  interfere  with  public  travel,  was  cut  by  a'  councilman  and 
wrapped    around  a   DOst  within   reach   of   pedestrians   and   with  one 
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'  iend  resting'  on  the  ^rorund  or  In  the  water.    Mooney  v.  Luzerne,  186 
Pa.  161,  40  L.R.A.  811,  40  Atl.  311. 

Where  the  evidence  tended  to  show  that  a  person's  death  resulted  from 
lightning  striking  telephone  pole  andf  being  communicated  from 
thence  to  a  telephone  instrument  near  where  person  was  seated, 
whence  it  jumped  to  his  body,  it  was  for  the  jury  to  determine  what 
force  passed  ovef  the  wire,  whether  there  were  suitable  appliances 
known  which  would  have  prevented  such  injury^  whether  the  com- 
pany was  negligent  in  not  providing  such  appliances,  and  if  death 
resulted  from  such  negligence.  Griffith  v.  New  England  Teleph.  & 
Teleg.  Co.  72  Vt.-  441,  52  L.R.A.  919,  48  Atl.  643. 

Whether  a  bolt  of  lightning  striking  a  flagstaff  mi^ht  be  conducted  by 
wire  to  a  building  300  feet  distant  and  burn  it,  where  the  evidence 
of  experts  was  conflicting.  Jackson  v.  Wisconsin  Teleph.  Co.  88  Wis. 
243,  26  L.R.A.  101,  60  N.  W.  430. 

The  rule  res  ipsa  loq^Hur  is  not  overcome  by  mere  evidence  that  one 
supplying  electricity  used  due  care,  the  accident  occurring  by  mere- 
ly attempting  to  turn  on  a  light;  but  the  case  ought  to  go  to  the 
jury.  Turner  v.  Southern  Power  Co.  164  N.  C.  131,  32  Ii.R.A.(N.S.) 
848,  69  S.  E.  767. 

KegHgenee  of  a  village  in  permitting  a  live  electric  wire  to  hang  in  street 
'  is  for  the  jury,  to  be  determined  from  length  of  time  it  had  been 
hanging,  whether  the  authorities  knew  or  ought  to  have  known  of  its. 
condition,  and  whether  from  its  location  it  was  dangerous  to  travel- 
ers. Fox  V.  Manchester,  183  N.  Y.  341,  2  L.R.A.(N.S.)  474,  76  N.  E. 
1116. 

Negligence  of  yendor  of  electricity  in  failing  to  inspect  wires  carrying 
a'  powerful  current  for  two  years,  where  wires  were  strung  along 
highway,  so  near  together  as  to  touch. in  swinging,  and  so  that  a 
break  in  insulation  might  cause  them  to  melt  in  twa  Lewis  v. 
Bowling  Green  Gaslight  Co.  135  Ky.  611,  22  L.R.A.(N.S.)  1169,  117 
B.  W.  278. 

Failure  to  discover  a  break  in  a  wire  strung  along  a  highway,  so  close 
to  another  wire  that,  insulation  being  worn  off  both  of  them,  they 
were  likely  to  swing  together  and  burn  in  two.    Ibid. 

Question  of  improper  insulation  and  climatic  conditions  immediately 
preceding  an  accident,  where  it  was  shown  that  if  the  insulation, 
which. was  worn  and  frayed,  had  been  good,  current  would  not  have 
"leaked,"  except  "in  quite  a  spell  of  bad  weather,*'  and  that  the 
Wire  had  never  been  inspected  since  strung  six  years  before.  Musolf 
V.  Duluth  Edison  Electric  Co.  106  Minn.  369,  24  L.R.A.  (N.S.)  451, 
122  N.  W.  4{>9. 

•  Whether  company  used  reasonable  precaution  before  supplying  gas  to 
tenants  of  an  apartment  house,  to  ascertain  that  other  tenants  would 
suffer  no  harm  from  gas  escaping  into  their  rooms.  Schmeer  v.  Gas- 
light Co.  147  N.  Y.  529,  30  L.R.A.  653,  42  N.  B.  202. 
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Whether,  from  the  notoriety  attending  the  construction  of  a  sewer,  a 
gas  company  with  a  proper  system  of  inspection  wo\ild  or  ought  to 
have  had  knowledge  of  a  leak  in  its  pipe  caused  by  the  construction 
of  the  sewer,  sooner  than  the  leak  was  discovered.  Koelsch  v.  Phila* 
delphia  Co.  152  Pa.  355,  18  L.R.A.  759,  34  Ana.  St.  Rep.  653,  25  Atl. 
522. 

Failure  of  inspectors  to  find  gas  leak,  where  they  merely  visited  the 
place  and  found  no  odor  of  gas,  the  leak  being  under  ground.  Con- 
solidated Gas  Co.  V.  Connor,  114  Md.  140,  32  L.R.A.(N.S.)  809,  78 
Atl.  725. 

Negligence  in  permitting  the  escape  of  gas .  and  in  the  explosion  of 
escaped  gas,  and  negligence  of  plaintiff  contributing  thereto,  should 
go  to  the  jury  if  there  is  any  foundation  in  the  evidence  for  such 
questions. 

See  note  in  29  L.R.A.  354. 

s  Whether  a  municipal  corporation  exercised  due  care  in  turning  a  large 
quantity  -of  crude  petroleum,  in  midsummer,  into  a  public  sewer 
with  an  obstructed  outlet,  and  leaving  it  four  days  without  taking 
precautions  to  prevent  an  explosion.  Fuchs  v.  St.  Louis,  133  Mo. 
168,  34  L.R.A.  118,  31  S.  W.  115,  34  S.  W.  508. 

4  Whether  compressed  air  is  sucH  a  dangerous  agency  as  to  demand  the 
adoption  of  safe  precaution  to  prevent  injury  to  others  in  its  use, 
and  whether  or  not  adequate  measures  were  employed,  is  a  court 
question  only  when  the  facts  are  undisputed  and  but  one  inference 
can  be  drawn.  Galveston,  H.  &  S.  A.  R.  Co.  v.  Currie,  100  Tex.  136, 
10  L.R.A.(N.S.)   367,  96  S.  W.  1073. 

Whether  the  owner  of  a  pond  violated  his  duty  to  his  neighbor  in  suffer- 
ing water  to  reach  tatter's  land  by  percolation,  or  in  failing  to  pre- 
vent such  percolation  after  notice*  Moore  v.  Berlin  Mills  Co.  74 
N.  H.  305,  11  L.R.A.(N.S.)  284,  124  Am.  St.  Rep.  968,  67  Atl  578, 
13  A.  &  E.  Ann.  Cas.  217. 

Negligence  in  sending  up  a  skyrocket  to  such  a  height  and  with  a  case 
of  such  weight  that,  in  falling,  it.  fells  a  spectator  to  the  ground. 
Crowley.  V.  Rochester  Fireworks  Co.;  183  N.  Y.  353,  3  L.R.A.(N.S.) 
330,  76  N.  E.  470,  5  A.  &  E.  Ann.  Cas.  538. 

Negligence  of  a  bottler  of  aerated  water,  where  it  was  shown  that  he 
knew  of  the  liability  of  bottles  to  explode,  and  that  his  tests  were  in- 
adequate to  justifj'  the  conclusion  that,  they  would  not  explode  under 
customary  usage,  and  that  h^  was  reasonably  chargeable  with  such 
knowledge.  Torgesen  v.  Schultz,  192  N.  Y.  156,  18  L.ILA.(N.S.)  726, 
127  Am.  St.  Rep.  894,  84  N.  E.  956. 

Whether  an  appliance  in  its  ordinary  use,  in  the  hands  of  a  servant,  is 
liable  to  endanger  strangers,  Barmore  v.  Vicksburg,  S.  &  P.  R.  Co. 
85  Miss.  426,  70  L.R.A.  627,  38  So.  210,  3  A.  &  E.  Ann.  Cas.  594. 

*  Whether  one  about  tq  go  near  defectively  insulated  electric  light  wires, 
in    the    daytime,   is   chargeable    with    knowledge  that   they    may  be 
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charged  and  dan||;erous,  so  a^  to  assume  tbe  risk  of  injury  there- 
from. Stevens  v.  United  Gas  &'  Electric  Co.  73  N.  H.  69,  70  I^R.A. 
119,.  CO  Atl.  848.» 

Whether  night  patrolman  exercised  due  care  in  turning  electricity  on  to 
light  wires,  as  was  his  duty,  when  he  did  not  know  it  had  b^ea 
turned  off  because  lightnipg  had  burned  off  the  insulation.  Willey 
V.  Boston  Electric  Light  Co.  168  Mass.  40,  37  L.R.A.  723,  46  N.  E.  395. 

Exercise  of  due  care  in  touching  an.  electric  light  wire  on  outside  oi  a 
building  by  one  not  an  expert.  Qriffin  v.  United  Electric  Light  Co. 
164  Mass.  492,  32  L.R.A.  400,  49  Am.  St.  Rep.  477,  41  N,  E.  675. 

Want  of  ordinary  care  of  an  employee  in  going  out  at  night  on  a  metallic 
roof,  with  his  employer,  to  secure'  signs  endangered  during  a  heavy 
rain,  and  coming  in  contact  with  electric  wires  he  knew  were  there, 
but  which  it  was  not  shown  that  he  kn6w  to  be  dangerous.  Giraudi 
T.  Electric  Improv.  Co.  107  Cal.  120,  28  X.R.A.  696,  48  Am^  St.  Bep. 
114,  40  Pac.  108. 

Uiieman's:  negligence  in  going  up  a  frame  which  carried  electric  light 
wires  as  well  as  those  which  he  was  working  on,  where  he  wais  injured 
by  cpmuig  in  .contact- with  uninsulated  light  wires  within  a  few  inehep 
.  (tf  the  f]:^me,  while  freeing  his  pliers  from  another  wire.  Illings- 
worth  y.  Boston  Electric  Light  Co.  161  Mass.  683,  25  L.B.A.  5$2,  37 
N.  E.  ,779. 

Whether  a  person  knew  or  ought  to  haTe  known  of  the  absence  of  appliance 
ordinarily  used  to  ground  telephone,  wires,  and  whether  he  was  neg- 
ligent m  sitting  near  a- telephone  lacking  such  appliance.  .Griffith  v. 
New  England  Teleph.  &  Teleg.  Co.  72  Vt.  441,  52  L.R;A.  919,  48  AtL 
643. 

Whether  lineman  was  negligent  in  attempting  to  ascend  pole  between 
wires  carrying  heavy  currents,  rather  than  go  outside  the  wires*  over 
the  ends  of  the  cross-arms,  where  he  had  no  knowledge  of  the  defective 
insulation  oil  the  wires.  Miner  v.  Franklin  County  Teleph.  Co.  88 
Vt.  311,  26  L.R.A.(N.S.)   1196,  76  Atl.  66.?. 

Whether  ped<estrian  was  negligent  in  seizing  a  wire  hanging  in  the  high- 
way. Fox  V.  Manchester,  183  N.  Y.  141,  2  L.R.A.(N.S.)  4T4,  76  N. 
E.  1116;  Lewis  v.  Bowling  Green  Gaslight  Co.  136  Ky.  611,  22  LJt.A. 
(N.S.),  1169,  117  S.  W.  ,278. 

8  Making  lights  in  cellar  where  gas  had  escaped,  after  time  had  elapsed, 
making  uncertain  causes  of  resultant  explosion.  Consolidated  Gas  Go. 
V.  Crocker,  82  Md.  113,  31  L.R.A.  785,  33  Atl.  423. 

Negligence  of  an  eighteen-year-old  boy  in  searching  for  leak  in  gas  pipes 
with  a  lighted  candle.  Schmeer  y.  Gaslight  Co.  147  N.  Y.  529,  30 
L.R.A.  653,  42  N.  E.  202. 

Whether  looking  for  a  gas  leak  with  a  lighted  match  was  negligent.  Phie 
Bluff  Water  &  Light  Co.  v.  Schneider,  62  Ark.  ie9«  33  Xi.B.A.  366,  84 

S.  W.  647. 
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Negligence  in  disconnecting  gas  pipe  in  disused  house  line,  where,  un- 
known to  person,  the  pipe  liad  been  connected  to  a  new  main,  and  he 
was  asphyxiated.  Pulaski  Gaslight  Co.  v.  Mc^lintock,  97  Ark.  576, 
32  L.R.A.(N.S.)   825,  134  S.  W.  1189,  1199. 

7  Whether  one  was  negligent  in  going  upon  a  boat  at  a  wharf,  and  going 
to  sleep  in  the  cabin,  knowing  that  contractors  were  blasting  near  by. 
Smith  V.  Day,  49  L.R.A.  108,  40  C.  C.  A.  366,  100  Fed.  244. 

Whether  ferryman  was  contributorily  negligent  in  approaching  blasting 
operations,  where  blasters  gave  warning  but  were  unaware  of  his 
presence,  though  he  was  aware  of  theirs  and  called  to  desist.  Gary 
Bros.  V.  Morrison,  65  L.B.A.  659,  63  C.  C.  A.  267,  129  Fed«  177. 

Whether  a  purchaser  of  cartriages  could,  by  the  exercise  of  reasonable  care, 
have  detected  that  they  were  not  the  kind  for  which  he  asked.  Smith 
y.  Clarke  Hardware  Co.  100  Ga.  163,  39  L.R.A.  607,  28  S.  £.  73. 

S  Negligence  of  the  owner  of  a  horse  in  hitching  it  within  a  few  feet  of 
a  hive  of  bees,  which  he  could  have  seen  had  he  looked.  Parsons  y. 
Manser,  119  Iowa,  88,  62  L.R.A.  132,  97  Am.  St.  Rep.  283,  93  N. 
W.  86. 

N^ligenee  in  allowing  machinery  from  which  s  set-screw  projected  4  or  5 
inches  on  a  beam  revolving  so  fast  screw  could  not  be  seen,  to  re- 
main unprotected,  ii^ith  notice  that  the  structure  was  used  by  men 
and  boys  as  a  fishing  platform.  Biggs  v.  Consolidated  Barb-Wire  Co. 
60  Kan.  217,  44  L.R.A.  655,  56  Pac.  4. 

Whether  fourteen-year-old  boy  had  sufficient  intelligence  to  be  capable 
of  contributory  negligence,  where  he  was*  injured  by  a  set  screw  pro- 
jecting 5  or  6  inches  from  beam  revolving  so  fast  the  screw  could  not 
be  seen.    Ibid. 

*  Necessity  for  bracing  a  wall  in  course  of  construction,  where  plans  pro- 
vide for  such  bracing.  Dettmering  v.  English,  64  N.  J.  L.  16,  48  L.R.A. 
106,  44  Atl.  855. 

Whether  due  care  was  exercised  in  the  construction  of  structure  to  be  used 
by  the  public  for  a  consideration  in  view  of  its  purpose.  Barrett  v. 
Lake  Ontario  Beach  Improv.  Co.  174  N.  Y.  310,  61  L.R.A.  829,  66  N. 
£.  968. 

Where  there  is  no  dispute  as  to  the  facts,  or  but  one  in- 
ference can  be  drawn,  it  is  for  the  court  to  say  whether  there 
was  negligence  in  guarding  against  fire*  or  explosion,*  but  other- 
wise it  must  go  to  the  jury,' 

1  Whether   starting  back   fire  to   protect   property  was   negligent,  when 
negligence   was   not   inferable   from   the   undisputed   facts.    Owen  ▼• 
'  Cook,  9  N.  D.  134,  47  L.R.  A.  646,  81  N.  W.  286. 

Executor's  negligence  in  failing  to  apply  for  vacancy  permit  for  insured 
premises  which  continue  vacant,  which  had  been  granted  with  an  agree- 


• ^PBOVINCU  OF  COURT  AND  JURY.  626 

ment  to  extend  it.     Henderson  Trust  Co.  ▼.  Stuart,  108  Ky.  167,  48 
L.R.A.  49,  66  8.  W.  1082; 

i  Duty  to  repair  weak  boiler,  where  adequate  time  elapsed  before  explosion. 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Lynch,  147  Ind.  165,  34  L.R.A.  293, 
44  N.  E.  997,  46  N.  E.  471. 

s  Unless  evidence  given  to  rebut  the  presumption  of  actionable  negligence 
arising  from  the  kindling  of  fire  by  sparks  from  a  locomotive  is  con- 
clusive both  as  to  facts  and  inferences  to  be  drawn  therefrom,  the 
question  of  negligence  is  for  the  jury.  Continental  Ins.  Co.  v.  Chicago 
&  N.  W.  R.  Co.  97  Minn.  467,  5  L.R.A.(N.S.)  99,  107  N.  W.  548.  ^ 

Whether  railroad  employees  exercised   due   diligence   in   extinguishing  a 
fire.    Missouri  P.  R.  Co.  v.  Platzer,  73  Tex.  117,  3  L.R.A.  639,  16  Am 
St.  Rep.  771,  11  S.  W.  160. 

Failure  to  exercise  reasonable  prudence  by  neglecting  to  burn  grass 
around  a  haystack  as  a  protection  from  an  approaching  prairie  fire 
seen  twenty-four  hours  before  it  reached  the  stack.  Brown  v.  Brooks, 
85  Wis.  290,  21  L.R.A.  255,  65  N.  W.  395. 

Preventive  care  of  a  man  setting  a  fire  on  his  own  premises.  Mahafifey 
v.  J.  L.  Rumbarger  Lumber  Co.  61  W.  Va.  671,  8  L.R.A.(N.S.)  1263, 
56  S.  E.  893. 

What  is  ordinary  care  to  avoid  setting  fire  from  a  threshing-machine 
engine.  Martin  v.  McCraxy,  116  Tenn.  316,  1  L.R.A.(N.S.)  630,  89 
S.  W.  324. 

It  has  been  held  a  jury  question  whether  there  was  negli- 
gence in  selling  for  food  that  which  was  unfit  and  dangerous.^ 

1  Negligence  in  selling  bad  meat.  Craft  v.  Parker,  W.  &  Co.  96  Mich. 
246,  21  L.R.A.  139,  66  N.  W.  812. 

•  » 

28.  Negligence  as  to  servants. 

It  is  for  the  jury  to  determine  whether,  in  a  giren  situation, 
the  danger  was  one  the  master  should  have  known  and  guarded 
against,  or  which  the  servant  assumed,*  or  of  which  warning 
should  have  been  given,*  or  whether  warning  was  sufficient ; ' 
and  whether  place  of  work  or  appliance  furnished  was  a  safe 
one  or  might  have  been  made  safe,*  and  whether  rules  were  need- 
ful or  those  given  suitable  for  the  government  of  employees.* 
Whether  a  risk  was  such  that  a  servant  appreciated  and  assumed 
it,^  or  whether  he  was  contributing  to  the  master's  negligence,' 
is  generally  for  the  jury,  but  may  be  of  law  for  the  court.* 

I  Whether  a  machine  had  acted   abnormally  so  as  to  be  dangerous   to 
operatives,   for  a  sufficient  period  of  time   to  charge  master  with 
Abbott,  Civ.  Jur.  T.— 40. 
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^  knowledge  of  i  its.  abiwrmality,  ds  for  the.  jury  when  the  time  had 
neither  been  long  enough  nor  short  enough  fot  th€  court  to-  say  as  a 
n^atter  of  law,    Flemii^^  v.  Northern  Tissue  Paper  Mill,  135  Wis.  171, 

".    1$  L.R."a.(N.S.)    701,  U4  N."  W.  841.       .      ,    ,     .  i   / 

Whether  a  contractor  who  was  engaged  iij  cu|tti>ig.a  trench  along  the 
foundation  of  a  chimney  under  w;hich.  he  had  run  tunneje .  tq  be  filled 
with  masonry  to  support  the  chimney,  leaving  a  support  of  earth 
.  between  the  tunnel  roof  and  the  chimney,  was  liable  to:  servants  re- 
quired to  work,  in  the  tunnel  after,  he  knew  that  the  supporting,  earth 
was  saturated  with  water.    Finn  v.  Cassidy,  165  N,  Y..  584i  5^  L.R.A. 

•  877,  59  N.  E.  311. 

Whether  aiji  engineer  leaving .  an  engine  under  steam;  holding  a  train  on 
a  heavy  grade  ought  to  have  foreseen  that  an  ignorant  fireman  left 
in  charge  might  unintentionally  put  it  in  motion.     Mexican  Nat.  R. 

"       Co.  v.  Mussette,  86  Tex.  708,  24  L.R.A.  642,  26  S.  W.  1075. 

Leaving  dangerous  machinery  unguarded  for  nine  days  while  men  were 
working  about  it,  where  it  was  also  desirable  to  keep  it  uncovered 
to  observe  the  working  of  the  defect.  Peterson  v.  Merchants*  Elevator 
Coi  111  Minn.  105,  27  L.R.A.(N.S.)   816,  137  Am.  St.  Rep.  537,  126 

•  ^N.W.  534. 

2  Whether  a  householder  was  negligent  in  failing  to  notify  servant,  who 
was"  hired  to  cut  wood  and  pile,  it  in  a  cellar,  of  the  existence  of  an 
uncovered  hole  in  cellar  bottom,  where  'the  evidence  as  to  the  darkness 
of  the  cellar  is  conflicting.  Eastland  v.  Clarke,  165  N.  Y.  420,  70 
L.R.A.  751,  59  N.  E.  202.      . 

Railroad's  duly  to  warn  employees,  and  to  instruct  guards  placed  In  a 
station,  to  guard  against  burgla^^s.  Lipscomb  v.  Houston  &  T.  C.  R. 
Co.  95  Tex.  5,  55  L.R.A.  869,  93  Am.  St.  Rep.  804,  64  S.  W.  923. 

The  exercise  of  ordinary  prudence  of  hospital  managers  in  assigning  a 
nurse  to  attend  a  patient  whom  they  knew  to  be  suffering  from  a 
contagious  disease,  but  of .  which  *  fact^  the  nurse  was  ie^norant, -j^hcurti 
their  conduct  was  explainable  upon  divergent  theories.  Hewett  v. 
•  Woman's  Hospital'  Aid  Atedo;  73  N.  H.  556',  7  li.R.A.CN.S.)  496,  64 
AtL  19Qw  ,:..••. 

■So,  .whether  a  i^asonable  doubt  in  the  mind' of  attending  physician  would 
justify  omission  to  notify  the  iiurse.  a^igi^ed.  to  the  oase,  that  the 
disease  m^ght  be  of  a  contagious  character.    Ibid. 

8  Whether  telephone  company  sending  lineman  out .  to  straighten  a  pole 
used  sufficient  precautions  in  telling  him  only  that  he  should  use  a 
guy  \vire  if  it  leaned  badly,  whefe' it  knew  that  the"  pole  had  pulled 
out' .of  thd  ground,  and  he  might  have  well  believed  otherwise.  Willis 
V.  Plymouth  &  C.  Teleph.  Exjch.  Co.:7i5  N.  H.  453,  '90  L.R.A.<N.S.) 
4f77,  75.  Atl.  877. 

Infant  servants. — Whether  a  master  has  performed  his  duty  in  warning  a 
child  of  the  danger  of  a  pUtfovm^to  which  hb  is  sent  is  for  the  jury  un- 
der pjTpper  inatruistions!,.  unless*  the  waat  oievideneB  of  aegligeivce  is 
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so  clear  and  obvious  that,  assuming  all  offered  to  he  true^  and  add* 
ing  to  it  evary  fair  and  legitimate  inference  deducible  therefrom,  it 
is  insufficient  to  warrant  a  finding  of  negligence.  Chambers  y.  Wood- 
bury Mfg.  Co.  106  Md.  496,  14  l..R.A.(N.S.)   383,  68  Atl.  290,.  . 

*  Whether  mill  owners  hay  e,  failed  to  ei^ercise  due  care,  to  fulfil,  statutory 
duty  to  safeguard  their  machinery  by  not  adopting  a  particular  de- 
vice is  a  jury  question,  unless  suph  deyice  is  so  far  put  of  the  or- 
dinary that  the  court  can  say.  as  a  matter  of  law  that  its-  adapta- 
bility could  not,  by  the  use  of  due  care,  be  foreseen.  Barclay  v. 
Puget  Soun4  Lumber  Co.  48  Wash.  241,  16  L.R.A.(N.S.)  140,  93 
Pac.  430. 

Whether  a  particular  machine  was,  or  could  have  been,  propei:ly  or  ad- 
vantageously guarded  as  required  by  statute,  where  evidence  is  con- 
flicting.    Ibid. 

Whether  the  fact  that  a  metal  lug  fastening  grooyed  wheels  on  a  ladder 
to  a  pipe  on  which  they  ran  afforded  reasonable  ground  for  anticipat- 
ing injury  to  employee  from  using  the  ladder,  and  was  sufficient  to 
charge  the  master  with  knowledge  of  the  fact.  Rogers,  v.,  Rq^,  74 
N.  J.  L.  615,  13  L.R.A.(N.S.)   691,  66  Atl.  408. 

Whether  a  master  was  negligent  in  failing  to  provide  some  appliancie  for 
thawing  giant  powder,  which  was  necessary  to  the  work  and  f requentljF 
froze,  where  the  testimony  was  conflicting  as  to  the  hazards  of  tihaw- 
ing  it  at  an  open  fire,  .and  the  existence  and  safety  oi  another  ap- 
pliance. Orman  v.  Mannix,  17  Colo.  664,  17  L.R.A.  602,  31  Am.  St. 
Rep.  340,  30  Pac.  1037. 

It  should  be  left  to  the  jury  to  infer  whether  there  was  negligence  on 
master's  part,  where  machine  started  from  unknown  cause  while 
operator  was  cleaning  it  after  having  shifted  off  the  belt,  the  belt 
shifter  being  imperfect.  Ross  v.  Double  Shoals  Cotton  Mills,  l46 
N.  C.  115,  1  L.R.A.(N.S.)   298,  52  S.  E.  121. 

Whether  pile  of  slippery  lumber  without  crosspieces  was  so  defective  as 
to  render  working  place  unsafe.  McCormick  Harvesting  Mach.  Co. 
v.  Zakzewski,  220  111.  522,  4  L.R.A.(N.S;)   848,  77  N.  E.  147. 

Whether  a  machine  with  an  uncovered  cogwheel  at  a  point  where. serv- 
ant may  be  called  by  his  duties  was  a  reasonably  safe  one.  Strick- 
land V.  Capital  City  Mills,  74  S.  C.  16,  7  L.R.A.  (N.S.)  426",  54  S.  E. 
220. 

Whether  master  rendered  place  where  servant  was  to  work  unsafe,  in  re- 
moving a  tongue  of  earth  from  between  two  ditches,  by  attempting 
to  throw  down  too  long  a  section  at  one  time  without  precaution  to 
prevent  accidents,  where  there  is  a  lair  inference  that  such  is  the 
case.  Hilgar  v.  Walla  Walla,  50  Wash.  470,  19  L.R.A.(N.S.)  367,  97 
Pac.  498.  

Negligence  of  master  in  using  old,  spliced  harness  the  leather  in  which 
was  dead,  where  harness  broke  and  servatit  was  injured  thereby. 
Murphy  v.  O'Neil,  204  Mass.  42,. 26  L.R.A,(N.S.)   146,  90.  N.  El  .4Q6. 


628  OlVIt   TEIAX,    BEIBF. 

Whether  company  was  negligent  in  ^furnishing  a  certam  kind  of  fuse  to 
its  miners,  when  a  better  and  safer  kind  had  been  introduced  within 
recent  years  and  was  in  common  use.  Wiita  y.  Interstate  Iron  Co.  103 
Minn.  30a,  16  L.R.A.(N.S.)   128,  115  N.  W.  169. 

Master'^  negligence  in  storing  dangerous  quantities  of  p^owder^  dynamite, 
and  dynamite  caps  in  room  provided  for  workmen  during  time  ol 
storm,  and  for  their  clothing,  tools,  and  lunches  at  ^11  times.  Brown 
V.  West  Riverside  Coal  Co.  143  Iowa,  662,  28  L.R.A.(N.S.)  1260,  120 
N.  W.  732. 

Permitting  miners  to  use  shaft  known  to  be  dangerous.  Hagerty  v.  Mon- 
tana Ore  Purchasing  Co.  (Hagerty  v.  Wilson)  38  Mont.  69,  26 
L.R.A.(N.S.)   356,  98  Pac.  643. 

Infant  servants. — ^Negligence  of  employer  of  boys  in  permitting  floors 
close  to  exposed  gears  to  become  so  slippery  as  to  afford  insecure 
footing.  Muiidhenke  %  Oregon  City  Mfg.  Cd.  47  Or.  127,  1  L.R.A. 
(N.S.)   278,  81  Pac.  977.  ' 

6  Whether  a  mastei:  has  promulgated' suitable  rules  for  the  government  of 
his  employees,  when  the  evidence  is  such  that  different  inferences 
might  fairly  be  drawn.  JohnsOn  v.  Union  Pacific  Coal  Co.  28  Utah, 
46,  67  L.R.A.  506,  76  Pac.  1089. 

Whether  railroad's  rules  for  the  running  of  trains  werie  adequate  to  avoid 
a  collision  between  two  trains  running  off*  time.  Sprag'ue  v.  New  York 
&  N.  E.  R.  Co.  68  Conn.  345,  37  L.R.A.  638,  36  Afl.  791. 

Commonly  the  question  whether  rules  for  the  government  of.  servants  in 
their  labor  are  needful  for  their  safety  rests  in  the  facts  and  circum- 
stances, and  therefore  ought  to  go  to  the  jury.  See  note  in  43  L.K.A. 
314,  and  cases  there  cited. 

Disobedience,  of  rule  by  servant  is  such  strong  ^yidei^ce  of .  negligence  as 
to  take  the  case  from  the  jury  in  many  instanc^es^  but  it  may  be  a 
question  for  the  jury  if  there  is  a  conflict  as  to ,  whether  the  rules 
were  knowingly  violated.     See  note  in  24  L.R.Ai  662. 

8  The  question  of  contributory  negldgenoe  and  apsuwption.  of  risk  is  for 
the  jury,  under  proper  instructions  from  the  court.  LaFollette  Coal 
Iron  &  R.  Co.  V.  Minton,  117  Tenn,  415,  11  L.r!a.(N.S.J  478,  101 
S.  W.  178. 

Where  the  evidence  is  conflicting,  the  questions  of  contributory  negligence 
and  the  assumption  of  risk  are  for  the  jury,  Johnson  v.  Griffiths- 
Sprague  Stevedoring  Co.  45  Wash.  278,  8  L.R.A. (N.S.)  432,  88  Pac. 
193. 

Obviousness  of  danger  of  cleaning  a  machine  in  motion.  Moore  v.  Dub- 
lin Cotton  Mills,  127  Ga.  609»  10  L.R.A.(N.S.)   772,:  66  S»  E.  839. 

Whether  a  reasonably  prudent  man  would  have  assumed  the  risk  of  de< 
fective  appliance  which  master  had  promised  to  repair.  Comer  v, 
Meyer,  78  N.  J.  L.  464,  29  L.R.A.(N.S.)   697,. 74  Atl.  497. 

Assumption  of  ridk  by  employee  stationed  near  stored  dynataite,  where 
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he  was- shown  tQ.be  inexperienced,  and  did  not  appreciate  perils  of 
his  position.  Brown  v.  West  Riverside .  Coal  Co.  143  Iowa,  662,  28 
L.R.A.(N.S.)    1260,  120  N.  W.  732. 

Whether  locomotive  eiiginer  assumed  risk  where  he  repaired  eccentric 
strap  imperfectly,  and  thereafter  was  able  to  run  18^  out  of  19 
miles  necessa,ry  to  go.  Koreis  v.  Minneapolis  &  St.  L.  R.  Co.  108 
Minn.  449,  25  L.R.'a.(N.S.)  339,  133  Am!  St.  Rep.  462,  122  N.  W. 
668. 

Under  orders  of  master. — Whether  the  hazard  of  a  required  service  was 
so  grcjat  that  a  reasonably  prudent  employee  would  not  have  under- 
taken it  when  ordered' into  a  place  of  danger,  and  whether,  when  un- 
dertaken, reasonable  care  was  exercised;  where  the  evidence  is  conflict- 
ing. St.  L6u{ii  &  S.  F;  R.  Co.  r.  Morris,  76  Kan.  836,  13  L.R.A.(N.S.) 
1100,  93  Pac.  353. 

By  infant  aervdn^s. — Whether  a  youth  employed  in  cotrpling  cars  had,  or 
ought  to  have  had,  knoiwledge  or  appreciation  of  the  danger  incident 
to  the'  use  of  guard  rails  with  no  blocking  between  them  and  the 
main  rails*.  Davis  v,  St.  Louis,  I.  M.  &  S.  R,  Co.  .63  Ark,  117,  7 
L.R.A,.  283,  13  S.  W.  801. 

7  Contributory  negligence  of  a  servant  who  comes  in  contact  with  exposed 
machinery  the '  dlinger  of  which  is  known  to  him,  but  the  risk  from 
which  he  has  not  assumed,  where  liis  work  was  in  its  immediate  vicin- 
ity, and  required  close  attention,  rapidity  of  action,  and  considerable 
moving  about. ,  Roux  y.  Blodgett  &  D.,  Lumber  Co.  85  Micb.  519,  13 
L.R.A.  728,  24  Am.  St.  Rep.  102,  48  ^.  W.  1092. 

The  question  of  an  enlployee'scare.  in  view  of  his  knowledge,  actual  and 
constrictive,  in  choosing  a  dangerous  situation  for  doing  work  that 
might  have  been  safely  done  at  other  points.  Stevens  v.  United  Gas 
&  Electric  Co.  73  N.  H..159,  70  L.R.A.  119,  60.  Atl.  848. 

Whether  a  miner  was  negligent  who,  while  lighting  a  fuse,  stood  in  fronti 
instead  of  to  either  side,  of  the  opening  in  which  dynamite  was  placed, 
where  it  was  customary  to  stand  in  front,  and  no  injury  would  have 
resulted  if  fuse  had  not  been  defective.     Wiita  v.  Interstate  Iron  Co. 

103  Minn.  303,  16  L.R.A.(N.S.)    128,  115  N.  W.  169. 

....  '  (.  •      .  ... 

Whether  miner  knew  or  ought  to  have  known  of  danger  to  himself  from 
water  in  a  neighboring  mine.  Williams  v.  Sleepy  Hollow  Min.  Co.  37 
Colo.  62,  7  L.R.A.(N.S.)    1170,  86  Pac.  337,  li  A.  &  E.  Ann.  Cas. 

in. 

Whether  an  employee  who  was  injured  by  a  cylinder  head  blowing  out 
was,  at ,  the  time  of  the  accident,  where  he  should  not  have  been. 
Comer  v.  W.  M.  Ritter  Lumber  Co.  59  W.  Va.  i888,  6  L.R.A.  (N.S.) 
552,  53   S:   E.  906,  8  A.  &  E.  Ann.  Cas.   1105. 

Assumption  of  risk  and  contributory  negligence  of  one  who  had  had 
some  opportunity  to.  observe  unguarded  condition  of  machine,  where 
he  worked  at  night,  and  it  was  not  shown  how  bright  the  light  was, 
or  whether  he  appreciated  the  risk  of  falling  toward  moving  shaft 
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and  being  injured.     Hilgar  v.  Walla  Walla,  50  Wash.  470,  19  L.R.A. 
(N.S.)    367,  97  Pac.  498. 

Obviousness,  as  a  defect,  of  broken  lug  which  kept  grooved  wheels  of  a 
movable  ladder  from  leaving  the  track  on  which  they  ran,  so  as  to 
charge  employee  with  assuming  the  risk  of  injury.  Rogers  v.  Roe, 
74  K  J.  L.  615,  13  L.R.A.(N.S.)    691,  66  Atl.  408. 

Obviousness  of  dangers  incident  to  placing  belt  upon  pulleys  of  a  thresh- 
ing machine  while  in  motion.  Maxson  v.  J.  I.  Case  Threshing  Mach. 
Co.  81  Neb.  546,  16  L.R.A.(N.S.)  963,  116  N.  W.  281. 

Negligence   of   lineman   in   going  between   wires   heavily   charged,   rather 
.1        than  going  over  the  ends  of  cross-arms  outside  of  the  wires.    Miner 
.  :,     v.. Franklin  County  Teleph.  Co. '83  Vt.  3,11,  26  L.R.A.(N.S.)  1195,  75 
Atl.  653. 

•.^Servant's  negligence  or  assumption  of  risk  in  using  old  harness  in  which 
leather  was  dead,  but  which  looked  good  on  the  surface.  Murphy  y. 
O'Neil,  204  Mass.  42,  26  L.R.A.(N.S.)    146,  90  N.  E.  406. 

Whether  common  laborer  attempting  to  oil  unguarded  cogwheels  was  neg- 
ligent, it  being  uncertain  whether  he  knew  they  were  uncovered,  or 
knew  the  danger,  or  had  ever  done  the  work  before.  Peterson  v. 
Merchants'  Elevator  Co.  Ill  Minn.  105,  27  L*R.A.(N.S.)  816,  137 
Am.  St.  Rep.  537,  126  N.  W.  534. 

Orders  of  master, — 

It  has  been  held  in  numerous  cases  that  the  negligence  of  an  employee 

who  does  a  dangerous  act  in  obedience  to  orders  of  the  master  is  a 

question  of  fact.     See  note  in  17  L^R.A.  604. 

Whether  an  employee  acted  properly  in  obeying  a  foreman's  order  to  take 
bottles  to  an  upper  floor  by  the  use  of  an  elevator.  Dallemand  v. 
Saalfeldt,  175  111.  310,  48  L.R.A.  753,  67  Am.  St.  Rep.  214,  51  N.  E. 

'        645. 

Whether  an  employee  was  negligent  in  using  a  defective  ladder  to  adjust 
a  belt  upon  moving  machinery,  after  he  had  complained  of  the  lad- 
der, and  been  assured  by  the  manager  that  it  was  all  right;  that  if 
it  did  not  suit  him  the  manager  would  get  someone  who  would  use 
it.  Neeley  v.  Southwestern  Cotton  Seed  Oil  Co.  13  Okla.  356,  64 
L.R.A.  145,  75  Pac.  537. 

Infant  servants. — 

Mental  capacity  of  infant  to  comprehend  and  avoid  dangers  incidental  to 
his  employment, — whether  he  was  aware  of  his  danger,  and  could  have 
avoided  it  by  the  use  of  reasonable  care.  Ewing  v.  Lanark  Fuel  Co. 
65  W.  Va.  726,  29  L.R.A. (N.S.)   487,  65  S.  E.  200. 

Negligence  of  thirteen-year-old  boy  in  endeavoring,  in  obedience  to  fore- 
man's command,  to  remove  threads  from  moving  cogwheel,  where  he 
did  not  put  his  hand  on  cogs,  but  grasped  the  threads,  which  were  too 
strong  to  break,  and  drew  his  hand  into  cogs.  Dougherty  v.  Dobson, 
214  Pa.  252,  8  L.R.A. (N.S.)   90,  63  Atli  748. 
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Whether  twelve-year-ol^  boy  employed  as  door  tender  at  mine  entry,  who 
was  killed  by  mine  cars,  was  of  sufficient  capacity  to  be  cliargeable 
with  contributory  negligence.  '  Bare  v.  Crane  Creek  Coal  &  Coke  Cc 
61  W.  Va.  28,  8  L.R.A.(N.S.)  284,  123  Am.  St.  Rep.: 966,  65  S.  E. 
^07.      •       •  •  •      ' 

Contributory  negligence  and  assumption  of  risk  of  flfteen-year-old  boy 
who  had  never  been  warned  of  *he  dangers  of '  a  machine^  dnd  had 
intidequAte'  knowledge' 'thereof:    j8l<Jt>bsott  r.  Merrill  &  Ring  Mill  Co. 

107  Minn.  74,  22'L.R.A.(4^.'S.)  '^09,  119  N:  W.  510.     •  • 

8  Questions  Of  assunied  risk  and' contributor^  negHgenfte  may  become  ques^ 
tibns  of  law  where  the  facts  and  rnfetenoes  to  be  diUwn  from  ihem 
are  *  admitted.  Kath  V.' East  St.  Lotiis  &' SUbtir'ban  R.  Co.  252  111. 
126,   15  L.R.A.(N.S.)    1109,  83  N.  E.  533.  ^  < 

The  qui^'stion  of  an  employee'ls  negligence  in  coming  in  contact  with  aft 
unguarded  machine  is  for  the  jury,  unless  the  danger  is  fiuoh  as  no 
prudent  man  would  incur  under  the  circumstances,  when  it  becomes 
a  question  of  law.  Hill  v.  Saugested,  53' Or.  178^  22  !L.H.A.(N.S.) 
634,  98  Pac.  524. 

Assumption  of  risk  from  following  master's  direction,  where' the  facts  were 
admitted,  and  the  dangers  so  obvious  that  no  prudent  in«n  would  have 
so  acted.  Lindsay  v.  Hollerbach  &  M.  Contract  Co.  29  Ky.  L.  Rep. 
68,  4  L.R.A.  (N.S. )  830, '92  S. 'W. '  294.  ' 

Reasonable  time  for  repair  of  defective  machine,  where  master  promised 
to  do  so  within  a  specified  time.  Andrecsik  V.  New  Jersey  Tube  Co. 
73  N.  J.  L;  664,  4  L.R.A.CN.S.')  913,  63  Atl.  719,  9  A.  &  E.  Ann. 
Cas.  1006. 

It  cannot  be  said  as  a  matter  of  law  that  an  experienced  miner  assumed 
the  risks  due  to  his  employer  furnishing  defective  fuse,  unless  he 
knew  and  appreciated  the  danger.  Wiita  v.  Interstate  Iron  Co.  103 
Minn.  303,  16  L.R.A. (N.S.)   128,  115  N.  W.  109.  •      . 

•  i 

........  I 

Under  like  rules  it  is  a  fact  question  whether  a  railroad 'Was 
negligent  as  to  its  tracks?/  ears/  and  equipment/  the  rtioving  of 
cars  or  trains,®  the  competency,  .and  sufficiency  of  its  (irews/'and 
whether  there  was  contributory  negligence  or  assumption  of 
risk  by  its  servants.^    , 

It  is  a  fact  queation  whether  there  was  negligence  in  the  man- 
ner of  relieving  ah  injured  servant.®  ' 

1  Whether  the  safest  route  for  the  erection  of  a  raihxmd  was  selected,  in 
action  to  hold  the  company  lot  the  death  of  an«  employee.  Scott  v. 
Astoria  &  C.  Rivfer  IR:  Co.  43  Or.  26,  62  L.R.A.  543,  99^  Am*  Sti  Rep. 
710,  72  Pftc.  594. 

Railroad's  clUe'^Sarfe'  ill  pr(Jtecting  its'  switches  Iro'm  interferiSnce  by  ma- 
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licious  acts  of  tliird  persons.    East  Tennessee,  V.  ft  G.  H.  Co.  ▼.  Kane, 
.     92  Ga.  187,  22  L.R.A.  315,  18  S.  E.  18. 

8  Negligence  in  using  a  locomotive  with  a  badly  worn  eccentric  strap 
which  had  been  reported  to  the  master.  Koreis  v.  Minneapolis  & 
St.  L.  R.  Co.  108  Minn.  449,  25  L.R.A.(N.S.)  339,  133  Am.  St  Rep. 
462,  122  N.  W.  668. 

Whether  a  railroad  was  negligent  in  loading  a  tender  with  coal  bo  that 
large  piece  fell  off  and  injured  a  section  man.  Union  P.  B.  Co.  t. 
Erickson,  41  Neb.  1,  29  L.R.A.  137,  69  N.  W.  347. 

S  Negligence  in  running  a  train  at  such  speed  that  another  trainman  who 
had  gone  upon  the  track  negligently  was  not  discovered  and  his  in- 
jury averted.  Neary  v.  Northern  P.  R.  Co.  37  Mont.  461,  19  L.R.A, 
(N.S.)   446,  97  Pac.  944. 

Whether  engineer  injured  through  derailment  of  his  engine  operated  his 
traiu  in  a  dangerous  manner  and  contrary  to  orders,  and  so  con- 
tributed to  his  injury,  the  evidence  being  in  conflict.  Morgan  y. 
Rainier  Beach  Lumber  Co.  51  Wash.  335,  22  L.R.A.(N.S.)  472,  98 
Pac.  1120. 

Kicking  cars  at  an  unlawful  speed,  with  no  one  in  charge  to  warn  persons 
of  their  approach  or  check  their  speed,  as  negligent  to  an  employee 
who  is  struck  thereby  as  he  steps  from  a  parallel  track  to  avoid  ac 
engine.  Tobey  v.  Burlington,  C.  R.  it  N.  R.  Co.  94  Iowa,  256,  33 
L.R.A.  496,  62  N.  W.  761. 

Negligence  of  railroad  in  running  an  engine  onto  a  side  track  without 
signal, or  warning,  and  into  collision  with  cars  standing  there.  Pug- 
mire  V.  Oregon  Short  Line  R.  Co.  33  Utah,  27,  33  L.R.A. (N.S.)  665, 
126  Am.  St.  Rep.  805,  92  Pac.  762,  14  A.  &  E.  Ann.  Cas.  384. 

*  Negligence  of  railroad  company  in  not  furnishing  a  conductor  for  a 
train  which  ordinarily  carries  a  good  many  passengers,  and  runs 
on  a  schedule  arranged  to  encourage  travel  upon  it.  Means  v.  Caro- 
lina C.  R.  Co.  124  N.  C.  574,  45  L.R.A.  164,  32  S.  E.  960. 

Whether  inquiries  and  investigation  as  to  the  fitness  of  one  promoted 
to  conductor  were  sufficient,  where  it  afterwards  developed  that  he 
did  not  have  the  requisite  knowledge  of  the  meaning  of  orders.  Still 
V.  San  Francisco  A  N.  W.  R.  Co.  154  Cal.  569,  20  L.R.A.(N.S.)  322, 
129  Am.  St.  Rep.  177,  98  Pac.  072. 

ft  Whether  a  railroad  track  was  so  defective  that  no  ordinarily  intelligent 
and  prudent  person  would  have  incurred  the  risk  of  using  it,  where 
the  evidence  may  leave  room  for  different  opinions.  Morgan  v. 
Rainier  Beach  Lumber  Co.  51  Wash.  335,  22  L.R.A.(N.S.)  472,98 
Pac.  1120. 

Negligence  of  an  employee  on   outfit  cars  which   were  standing  upon  a 
switch,  who  endeavored  to  leave  the  cars  upon  discovery  that  a  col- 
lision was  imminent,  but  was  unable  so  to  do  before  the  collision. 
Pugmire  v.  Oregon  Short  Line  R.  Co.  33  Utah,  27,  13  L.R.A.(N.S.) 
.,   665,  126  Am.  St.  Rep.  805,  92  Pac.  762,  14  A.  &  £.  Ann.  Cat,  384. 
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Endeayoring  to  stop  gravity  car,  with  defective  brake,  by  means  of  pinch 
bar,  to  avoid  a  collision.  McCalHon  v.  Missouri  P.  R.  Co.  74  Kan. 
785,  9  L.R.A.(N.S.)   866,  88  Pac.  60. 

Whether  a  railroad  employee  was  negligent  in  using  a  drainpipe  upon  a 
tender  as  a  grab  iron  to  assist  him  in.  climbing  upon  tender,  in  the 
absence  of  such  an  iron.  Coley  v.  North  Carolina  R.  Co.  128  N'.  C. 
634,  67  L.R.A.  817,  39  S.  E.  43,  329  N.  C.  407,  67  L.R.A.  834,  40  B. 
E.  196. 

Whether  br^keman  was  negligent  in  mounting  an  approaching  flat  car, 
by  grasping  a  brake  staff  which  was  loose  and  bent,  when  he  had  no 
knowledge  of  its  defects.  Prosser  v.  Montslna  C.  R.  Co.  17  Mont.  372, 
30  L.R.A.  814,  43  Pac.  81. 

Question  of  a  foreman's  negligent  direction  to  a  section  hand,  as  to  remov- 
ing a  hand  car  from  the.  track  in  -front  of  an  approaching  train,  and 
of  the  latter*s  contributory  negligence.  Schroeder  v.  Chicago  ^  A.  R« 
Co.  108  Mo.  322,  18  L.R.A.  827,  18  S.  W.  1094. 

Failure  of  a  track  repairer  to  see  approaching  cars  as  he  steps  close  'to 
the  track  from  a  parallel  track  to  avoid  an  approaching  engine,  and 
has  his  attention  diverted  by  a  companion's  efforts  to  get  a  tool  from 
in  front  of  the  engine.  Tobey  v.  Burlington,  C.  B.  &  N.  R.  Co.  94 
Iowa,  256,  33  L.R.A.  496,  62  N.  W.  761. 

Whether  a  car  inspector  was  negligent  in  stepping  on  a  main  track  with- 
out looking  behind  him,  at  a  time  when  a  train  was  due  from  the  op- 
posite direction.  Louisville  &.  N.  R.  Co.  v.  Lowe,  118  Ky.  260,  65 
L.R.A.  122,  80  S.  W.  768. 

Whether  the  conductor  of  a  freight  train  was  negligent  in  going  forward 
with  engine  to  examine  culverts  after  a  storm,  under  the  roadmaster's 
orders.  Terre  Haute  &  I.  R.  Co.  v.  Fowler,  154  Ind.  682,  48  L.R.A. 
631,  56  N.  E.  228.     ' 

Whether  a  brakeman  was  negligent,  where  he  was  injured  while  attempt- 
ing to  couple  two  cars  so  loaded  with  lumber  that  the  ends  projected 
over  the  ends  of  the  car,  compelling  him  to  enter  between  the  cars 
in  a  stooping  position.  Schus  v.  Powers-Simpson  Co.  85  Minn.  447, 
69  L.R.A.  887,  89  N.  W.  68. 

Whether  one  who  goes  betwen  cars  moving  4  or  5  miles  an  hour,  to  un- 
couple them,  was  negligent.  O'Neill  v.  Chicago,  R.  I.  &  P.  R.  Co. 
66  Neb.  638,  60  L.R.A.  443,  92  N.  W.  731,  1  A.  &  E.  Ann.  Cas. 
337. 

Acting  under  orders, — 

Whether  a  brakeman  was  negligent  who,  to  comply  with  an  order  to  get 
on  a  train  just  starting  and  ride  thereon  to  uncouple  cars,  attempted 
to  step  on  a  jaw  strap  out  of  sight  under  a  coal  car,  and,  such  strap 
being  missing,  was  injured,  there  being  evidence  that  such  use  of  the 
straps  was  customary  although  they  were  primarily  to  strengthen  the 
cars.  Coates  y.  Boston  &  M.  R.  Co.  163  Mass.  297,  10  L.R.A.  769,  26 
N.  E.  864. 
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Negligence  .0^  track  laborer  who,  ija  compliance  with  orders,  .rode  on  top 
.  of  freight  cars,,  and  in  so  doj^jg  was  struck  by  &  bridge.    Nelson  v. 
Chesapeake  &  O.  R.  Co.  88  Va.  971,  15  L.R.^,  583,  14  S.  E^  838. 

Fqt  the  cQurt, — Whether  crossbeam .  in  f  rqnt  pf  the  engine   was  a  more 

.dangerous  position  than  tlie  top.  .of  the  train  while  i^  njption.     War- 

.  den  V.  Lauisviille  4c  N,  B.  Co.  94  Ala.  2.77,  14  L.JR.A.  552,  10  So,.  276. 

8Wl*ether  propHetorsof  a  laundty  exei'cised  ordinary  cajre  to  release  em- 
ployee whose  fingers  were  caught  in  ironing  mangle,  and  to  alleviate 
.  her.  sufferings  where,  Jie.  started  the  machine,  which  had  been  stopped, 
.  and  thereby  greatly  increased  her  injury  by  drawing  her  hand  further 
into   the   machine.     Haasch  v.   fllite   Laundry- Co..  98   Mii^n*  357,  7 
L.R.A.(N.S.)    940,  108  N.  W.  477.  .     .    ,.    . 

'        .        •  '  '         •       '  . . '  •        I      •  •        .     ^     ^.  , 

29:  Neglig^eiide  of  iiinkeep<&rS|  teleg^rapb  companies,  and  bailees  or 
agents. 

,, The!, question  of  a  tielegraph  company's  iiegligence  in  failing 
to  deliver  messages  or  wrongly,  delivering  them,.^  and  of  wftre- 
hotiseihan^*  and  negligence  of  pledgee  in  caring  for -property,' 
aiid  whether  care  and  diligence  was  uSfed  in  thtedispdsal  of  goods 
received  on  consignment,*  or  in  the  selection  of  material  to' be 
manufactured,*  are  all  questions  of  fact.  '  So  is  the' neglfjence 
of\a  guest  at  a  hotel  in  not, safeguarding. against  theft.® 


1  Exercise  of  suflBcient  diligence  in  .attempting  to  deliver  message,  the  im- 

portance  of  which  the  company  knew,  where  messenger  rapped  loudly 

,   at  addressee's  house  without  response. ,   McPeek  v.  Western  Ui  'Teleg. 

Co.  107  Iowa,  556,  43  L.R.A.  214,  70  Am.  St,  ^tep!  205,  78  N.  W.  63. 

Whether  a  messenger  used  ordinary  diligence,  where  he  failed  to  deliver 
the  message  either  at  the  residence  or  place  of  business  of  the  ad- 
dressee. Western  ll.  Teleg!  Co.  v.  Mitchell,  91  Tex.  454,  40  L.R.A. 
209,  66  Am.  St.  Rep.  906,  44  S.  W.  274.  

Whether  failure  to  capture  fugitive  from  justice  while  detained. was  due 
to  neglect  to  deliver  telegram  which  told  of  hi^  whereabouts.  McPeek 
V.  Western  U.  Teleg.  Co.  supra. 

Whether  ,a  telegraph  company  exercised  due  diligence  in  attempting  to 
deliver  a  misdirected  message,  where  correct  addressee  of  addressee 
was  given  in  the  city  directory.  Klopf  v.  Western  V.  Teleg.  Co.  100 
Tex.  540,  10  L.R.A. (N.S.)   498,  123  Am.  St.  Rep.  831,  101  S.  W.  1072. 

Counsel's  admission  in  open  court  that  the  facts  are  not  in  dispute  will 
justify  the  court  in  determining  a  telegraph  company's  negligence  in 
sending  a  forged  message.  Wells  v.  Western  U.  Teleg.  Co.  144  Iowa, 
'605,  24  L.R.A.(N.S.)    1045,  138  Am.  St.  Rep.  317,  123  N.  W.  371. 

N«gligence  o|  telegraph  cOJtnpany  in  delaying  d^liyjery  of  impor,tant  mes- 
sage,  received  during  the  night,  for  one  hour  after  me^enger  went 
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on  duty  in  the  morning,  where  addressee  lived  within  &  f^w  hlock?  of 
its  office.  Western  U.  Teleg.  Co.  v.  Price,  137  Ky.  758,  29  .L-R.A. 
(N.S.)  836,  126  S,  W.  1100. 
Whether  a  telegrapi  was  tendered  for  transmission  after  the  close  of  hours 
of  the  office  of  destination,  where  it  was  tendered  about  6  p.  m.  and 
hours  of  destination  oidce  closed  usually  at  6  or  6.30  P.  m.,  but 
might  occasionally  continue  until  late  in  the  evening.  Box  v.  Postal 
Teleg.  Cable  Co.  28  L.R.A.(N.S.)   666,  91  C.  C.  A,  172,  165  F^d.  138. 

Whether  telegraph  company  was  negligent  in  requiring  from  9  a.  m.  until 
6  p.  M.  to  transmit  and  deliver  a  message  between  points  in  the  same 
state.  Lucas  v.  Western  U.  Teleg.  Co/ 131  Iowa,  669,  6  L.R.A.(N.S.) 
1016,  109  N.  W.  191.  r^ 

s  Whether  a  warehouseman  exercised  due  care  to  provide  a  place  reason- 
ably sa^e  and  adequate,,  as  regards  fire,  for  the  storage  of  goods  in- 
trusted to  him.  Wiley  v.  Locke,  81  Kan.  143,  24  L.R.A.(N.S.)  1117, 
105  PaQ.  11,  19  Ann.  Cas.  241. 

*  •  •  <  . 

The  liability  of  gratuitous  bailee  as  question  for  court,  or  jury  is  dis- 
cussed in  an  annotation'  in  4  AX«»R.  1214. 

t  Whether  there  is  a  duty  upon  the  holders,  ajs  collateral  for  a-iloan,  of 
a  wardiouse  teceipt  for  •  merchandise  to  which  the  pledgeor  has  con- 
stant access,  to  protect  property  after  notice  tkat  it  is  deteriorating. 
Willets  v.  Hatch,  132  N.  Y.  41,  17  L.R.A.  193,  30  N.  E.  261. 

4  Care  and  diligence  in  disposal  of  goods  rec»|i^d:  oni  e#n|i:igniQfn^,  .m^iph^j 
had  been  retained  aln^ost  a  year,  when  they  were  consumed  by  ftre, 
where  there  is  evidence  of  their  value  in  the  market.     Usborne  v. 
Stephenson,  36  Or.  328,  48  L.R.A.  432,  78  Am.  St.  ReJ*.  77i8,  68  Pac. 
1103.  .     ^  .  : 

I  Whether  due  care  was  exercised  in  the  seleotion  of  material  for  an,  article 
ordered  to  be  manufacttired  from  certain  material.  Rollips  Engine 
Co.  V.  Eastern  Forge  Co.  73  N.  H.  92,  63  L.R.A.  441,  69  Atl.  382.  ; 

t  Negligence  of  guests  in  carrying  an  amount  of  money  to  his  room,  in- 
stead of  placing  in  hotel  safe.  Shultz  v.  Wall,  134  Pa.  262,  S,L.R.A. 
97,  19  Am.  St.  Rep.  686,  19  Atl.  742. 

Whether  guest  was  negligent,  where  he  had  been  drinking,  and  there 
was  a  mysterious  and  inexplicable  robbery  from  his  room,  the  doors 
of  which  were  locked  and  bolted.     Ibid. 

Whether  jewels  in  a  guest's  hand  bag  lost  by  an  innkeeper  were  widirin  ' 
a  statute  limiting  innkeeper's  liability.     Rockhill  v.  Congress  £Eotel 
Co.  237  111.  98,  22  L.R.A.(N.S.)  676,  86  N.  E.  740. 

39.  Negligence  as  to  banks  and  commercial  paper. 

Whether  a  bank  was  negligent  in  paying  forged  or  altered 
paper/  or  in  not  disclosing  the  false  character  of  a  credit  entry 
in  a  pass  book,*  and  the  negligence  of  a  depositor  in  keeping  a 
rubber  facsimile  signature  stamp,*  are  questions  of  fact. 

I  Negligence  of  bank  in  paying  money  to  one  whose  signature  did  not  seem 
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exactly  right,  where  both  genuine  and  forged  signatures  are  in  evi- 
dence. Kummel  v.  Germania  Sav.  Bank,  127  N.  Y.  488,  13  L».R.A. 
786,  28  N.  E.  398. 

Whether  a  savings  hank  was  negligent  in  not  preserving  depositors'  sig- 
natures for  comparison,  in  paying  forged  orders  without  comparing 
signatures,  and  in  issuing  duplicate  book  without  requiring  adequate 
proof  of  the  original's  destructioU.  Chase  v.  Waterbury  Sav.  Bank, 
77  Conn.  295,  69  L.R.A.  329,  59  Atl.  37,  1  Ann.  Cas.  96. 

Bank's  negligence  in  paying  a  fraudulently  altered  check  made  payable 
to  bearer,  where  plausible  reason  for  so  doing  was  given,  and  it  was 
consistent  with  maker's'  custom  of  business.  National  Dredging  Co. 
V.  Farmers'  Bank,  6  Penn.  (Del.)  580,  16  L.R.A.(N.S.)  593,  30  Am. 
St.  Rep.   158,  69  Atl.  607. 

8  Whether  or  not  a  bank  was  liable  which,  having  made  a  false  entry, 
equivocated  so  that  one  •  specially  inquiring  was  led  to  believe  that 
credit  was  true.  James  v.  Grosthwait,  97  Ga.  673,  36  L.R.A.  631, 
25 'S.  E.  754.^  ,     —  .  •  ,       . 

8  Negligence  of  depositor  in  keejping  a  rubber  'stamp  which  niade  a  facsimile 
of  his.  signature,  which,  being  unlawfully  obtained,  was  used  to  forge 
checks.  Bobb  y/  Pennsylvania  Co.  186.  Pa.  466,  41  L*RJL  095»  65 
Am.  St.  Rep.  868,  40  Atl.  969,  41  Atl.  49* 


31.  Seriooft  and  wilful  xnisconduGt 

There  is  some  differeiice  of  opinion  whetlier  the  existence 
of  "serious  and  wilful  jniscon(lu<;t/\withiu.  the  meaning  of 
the  Workmen's  Compensation  Acts  is  a  question  for  the  court 
or  the  jury ;  it  is  usually  considered,  a  question  of  fact  *  but  it 
has  been  held  that  inasmuch  as  no  compensation  ean  be  award- 
ed to  a  workman  whose  injuries  were  caused  by  his  own  wilful 
misconduct  the  question  whether  the  accident  was  caused  by 
the  wilful  misconduct  of  the  employee  is  one  that  goes  to  the 
jurisdiction  of  the  Industrial  Board  and  is  therefpre  .open  to 

inquiry  by  the  court  on.certiorarL* 

•     »   •    '. 
1  Note  4  A.L.R.  127. 

a  Ibid. 
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A.  The  Right  to  Take  the  Case  from  the  Jxjey. 
1.  Power  of  the  court. 
-2.  Right  of  ith*  partj^* 
d»  Test  of  the  right  to  go  to  jury* 

B.  HODB  pF  APPLI^INQ  TO  T^iUC  THE.  CaSS  FBOM  THE  JtJBT.      . 

4.  Defendant's  motion. 
^.  When. 

b.  After  strict  cross-examination. 
C.  After  full  cross-examination. 

d.  After  final  close  of  case.    . 

e.  Several  codefendants. 

f.  Several  coplaintiffs. 

g.  Variance;   several  causes  of  action. 
'  h.  Plaintiff's  course  to  defeat  motion. 

6.  Plaintiff's  motion  for  a  verdiet. 

6.  Motion  by  both  parties  for  a  rerdict.         . 

7.  Form  0f  TOotioii.    .. 

G.  Ruuea  of  DsdsioiiTi 

i3.  Contents  of  pleading  to  be  considered  together. 
9.  General  rule  as  to  assuming  truth  of  adversary's  evidence. 
10.  Sufficiency  of  evidence, 
li.  Different  inferences. 
12^  Interested  testimiony. 

13.  Party's  admission  by  refusal  to  testify.. 

14.  Direct  met  by  circu^tstantial  evidence. 

15.  Affirmative  testimony  met  only  by  negative. 

16.  Positive,  met  only  by  a  conclusion  of  law. 
1%,  .Uncontradicted  evideu/ce  of  specific  fact. 

18.  Expert  testimony. 

19.  Nominal  damages. 

20.  Mode  of  taking  case  from  jury. 

D.  Vebdict  Subject  to  the  Opijjion  of  the  Court  (Special  Case). 

21.  When  may  be  directed, 

22.  Contest  as  to  facts. 

23.  Questions  of  evidence. 

24.  Determining  anx>unt^ 

25.  Effect  of  consent. 

[In  some  jurisdictions  the  mode  of  taking  the  case  from  the 
jury  is,  if  at  the  instance  of  the  plaintiff,  by  motion  to  direct  a 
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verdict;  if  at  the  instance  of  defendant,  either  by  motion  for 
a  nonsuit,. or  by  motion  to  direct  a  verdict,  according  to  whether 
def eiidant  is  'merely  to  put  plaintiff  out  of  court,  or  to  have  a 
final  adjudication  against  him.  In  these  jurisdictions  a  mo- 
tion for  nonsuit  is  also  called  a  motion  to  dismiss  the  com- 
plaint, the  latter  designation  being  more  usual  where  the  dis- 
missal is  on  the  pleadings;  the  former  where  it  is  on  the  proofs. 

In  some  other  jurisdiction  the  mode  of  taking  the  case  from 
the  jury  is  only  by  directing  a  verdict  at  the  instance  of  either 
party. 

In  still  others  it  is  by  demurrer  to  evidence.  The  differences 
between  these  methods  are  to  a  great  extent  differences  only  in 
name  and  form  of  procedure;  but  there  are  consequent  differ- 
ences in  the  effect  of  the  adjudication,  which  need  not  be  no 
ticed  here. 

The  underlying  principle  of  each  of  these  methods  is  to  dis- 
pose of  the  case  by  the  decision  of  the  judge  if  no  proper  ques- 
tion for  the  jury  has  been  presented;  and  the  rulee  which  r^u- 
late  the  motion  in  either  form  and  determine  how  it  should 
be  decided  are  in  the  the  main  the  same,  and  are  here  presented 
together  as  substantially  applicable  to  all  these  modes  of  pre- 
senting the  question ;  but  with  this  noteworthy  exception,  that, 
according  to  the  weight  of  authority,  a  motion  for  nonsuit  or  to 
direct  a  verdict,  after  the  evidence  of  both  parties  has  been 
heard  and  closed,  is  determined  on  the  whole  case ;  a  demurrer 
to  evidence  is  determined  only  on  the  evidence  of  the  demur- 
ree.] 

A.  The  Eight  to  take  the  Case  from  the  Jury. 

1.  Power  of  the  court. 

Upon  an  undisputed  state  of  facts  ^  the  court  may  render  the 
judgment  or  direct  the  verdict  which  the  law  requires  without 
the  aid  or  advice  of  the  jury.*  And  where  the  opening  state- 
ment of  plaintiff's  counsel  clearly  shows  that  there  is  no  cause 
of  action,  or  that  a  defense  exists,  the  conrt  is  generally  held 
authorized  to  direct  a  verdict  or  enter  a  nonsuit  on  such  open- 
ing statement.'  But  the  trial  court  should  not  exercise  this 
power  unless  it  clearly  appears  that  plaintiff  cannot  recover.* 
In  Wisconsin  it  is  held  that  this  practice  does  not  prevail.* 
1  "Undisputed"  here  does  not,  however,  mean  that  the  counsel  shall  hare 
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ceased  to  contest;  but  that  in  contemplation  of  the  law  there  should 
not  be  room  for  dispute. 

And  testimony  cannot  be  said  to  be  undisputed  when  inconsistent  with 
some  other  fact  or  circumstance,  either  established,  or  regarding 
which  testimony  has  been  admitted.  Hagan  vJ  "Chicago,  D.  &  C.  0. 
T.  Junction  R.  Co.  86  IViich.  615,  49  N.  W.  ^Od. 

A  fact  is  legally  in  dispute,  so  as  to  require  its  submission  to  the  jury, 
when  its  affirmation  and  denial  are  each  suppotted  by  com|)etelit  evi- 
dence of  same  probative  idr^ie,  or  stich  evidence  asi  standihg  alonte, 
would  naturally  and  Id^ically  l6ad  a  reasotiable  mind  to  a  definite 
conclusion  sis  to  fh^  exiifetence  xfr  noilexistenee  of  sueh  fact.  Rauber 
V.  Sundback,  1  S.  D.  268,  46  N.  W.  927. 

And  where  tliere  is  positive  eVideiice  on  both  sides  of  an  issTie,  it  is  an 
invasion  of '  the  proviticie  of  the  jurj^  to  withdraw  the  issue  from  the 
jury.  Unibri  P.  H.  Co.  v.  James,  6  C.  C:  A.  217,!  12  U.  S.  App.  482, 
56  Fed.  1001.  ;: 

But  the.  mere  denial  of  inferences  to  be  drawn  from  established  facts 
cannot  raise  a  dispute  of  facts  to  go  to  the' jury.  Harris  v.  Louis- 
ville, N.  0.  &  T.  R.  Co.  35  Fed.  121.     See  also  infra,  §  14. 

8  0scanyan  v.  Winchester  Repeating  Arms  Co.  103  tJ.  S.  261,  ^6  L.  ed.  53^; 
Hendrick  v.  Lindsay,  93  U.  S.  143,  23  L.  ed.  855;  Bemis  v.  Wood- 
worth,  49  Iowa,  340;  ^tna  Indemnity 'Co.  v.  Ladd,  68  C.  tJ.  A.  274,  135 
Fed.  636;  Green  v.  Stewart,  23  App.  D.  G.  570;  Beebe  v.  Weatherly,  26 
Pa.  Super.  Ct.  88;  Barrett  v.  Moise,  61  S.  .C.  569 j  39  S.  E.  755; 
Lane  v.  Old  Colony  &  F.  River  R.  Co.  14 'Gray,  143 j  McCla^en  v. 
Iiidia«napolis  &  V.  R;  Co.  $3  Ind.  319  (where  it  was  held  no  error 
to  recall  the  jury  and  direct  a'  verdiet  for  defendant) ;,  Thomasson 
v,  Groce,  42  Ala.  431;  Ch^nery.  v.  Palmar,  6  Cal.  119,  122;  Bassinger 
v.  Spa^g^er,  9  Cx^Jo.,  175,  10  Pac.  809;  Cutler  v.  Hurlbut,  29  Wis. 
152,  165;  Thompson  y.  Etowah  IroA  Co.  91.  Ga,  538,  17  s!  E.  663 
(where  it  was  held  no  error  to  direct  a  verdict  after  the  court,  on 
deciding  that  plaintiff  had  failed  to  establish  his  case,  had  an- 
nounced its  intention  to  so  direct  a  verdict,  thui^  giviiig"  pliiirtiff  an 
opportunity  to  dismiss  or  take  a  nonsuit,  neither  of '  Which  he  does)  ; 
Wabash  R:  Co.  v.  Williamson,  104  Ind.  154,  3  N.  E.  814;  Chicago,  B. 
&  Q.  R.  Co.  V.  Barnard,  32  Neb.  306,  49  N.  W.  362;  McCormack  v. 
Standard. Oil  Co.  6a  N.  J.  L.  243,  .37.  AU.  617;  Fromherz  v.  Yank- 
ton F.  Ins.  Co.  7  S.  D.  187,  63  N,  W.  784;:Corley  v.Lenz, —  Tex. 
Civ.  App.  — ,  24  S.  W.  935;  Schonbachler  v.  Mischell,  121  Ky.  498, 
89  S.  W.  525;  McDonald. v.  Metropolitan  Street  K.  (jb.  167  N.  Y.  6^6, 
60  N.  E.  282;  Rice  v.  Bamberg,  68  S.  C.'l84;  46"  S.  E.'  1009;  Colcord- 
Wiiiiams  Lumber  Co.  v.  Warren  Grain  Co.  114  Ga.  966,  41  S.  E. 
.  41.     See  also  note  to  People  v.  People's  Ins.  Exchangee,  2  L.R.A.  340. 

"In  every,  ease,  before  the  evidence  is  left  to  the  jury,  there  is  a  pre- 
liminary question  for  the  judge,  not  whether  there  is  literally  no 
evidence,'  but  whether  there  is  any  upon  which  a' jury  can  properly 
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proceed  tp  find  a  verdict  for  the  party  producing  it,  upon  wliom  the 
onus  of  proof  is  imposed."  Pleasants  v.  Fant,  22  Wall.  116,  120,  22 
L.  ed.  780,  782,  and  cases  cited;  Meyer  v.  Houck,  85  Iowa,  319,  52 
N.  W.  235,  and  cases  cited. 

This  rule  requires,  not  merely  undisputed  testimony,  but  an  undisputed 
state  of  facts;  for  if  differences  of  fact  may  be  drawn  from  un- 
disputed testimony  the  caae  raises  a  question  that  the  jury  ought  to 
pass  upon.    See  infra,  §  17. 

And  in  those  jurisdictions  where  the  "scintilla  of  evidence"  doctrine  pre- 
vails the  court  cannot  take  the  case  from  the  jury  where  there  is 
any  evidence  tending  to  prove  the  issue.  Robinson  v.  Louisville  & 
N.  R.  Co.  2  Lea,  694. 

r 

Withdrawing  the  case  from  the  jury  and  directing  verdict  for  the  proper 
party  upon  such  an  undisputed  state  of  facts  is  no  invasion  of  a 
constitutional  prohibition  that  judges  shall  not  charge  juries  with 
regard  to  matters  of  fact,  but  shall  declare  the  law.  Jones  v.  Chal- 
fant,  —  Cal.  — ,  31  Pac.  267.  But  it  is  in  fact  a  compliance  there- 
with. Catlett  V.  St.  Louis,  I.  M.  &  S.  R.  Co.  67  Ark.  461,  21  S.  W. 
1062. 

If  plaintiff  makes  out  a  case  by  clear  and.  uncontradicted  evidence, 
he  is  entitled  to  a  directed  verdict.  Tedder  v.  Fraleigh-Lines-Smith  Co. 
66  Fla.  406,  46  So.  419. 

A  verdict  for  defendant  should  be  directed  if  plaintiff's  evidence  fails  to 
make  a  prima  facie  case.  Smithley  v.  Snowden,  120  111.  App.  86; 
Keckler  v.  Modern  Brotherhood,  77  Neb.  301,  109  N.  W.  157;  Smith 
V.  Chicago  Junction  R.  Co.  127  111.  App.  89;  Brunson  v.  Southwestern 
Development  Co.  7  Ind.  Terr.  209,  104  S.  W.  693. 

Even  where  there  is  conflicting  evidence,  the  court  may  direct  a  verdict 
if  a  conceded  fact  shows  that  the  evidence*  oi^  one  side  is  not  true. 
Baumann  v.  Hamburg-American  Packet  Co.  67  N.  J.  L.  260,  51  Atl. 
461. 

The  court  need  not  state  its  reasons  in  directing  a  verdict.  Owens  v. 
San  Pedro,  L.  A.  &  S.  L.  R.  Co.  32  Utah,  208,  89  Pac.  826;  Fidelity 
Trust  Co.  V.  Palmer,  22  Wash.  473,  79  Am.  St.  Rep.  963,  61  Pac. 
168. 

Contra,  Foote  v.  American  Product  Co.  195  Pa.  190,  49  L.R.A.  764,  78 
Am.  St.  Rep.  806,  46  Atl.  934. 

And  the  power  of  the  court  to  withdraw  the  case  from  the  jury  in  a  proper 
case  extends  to  actions  of  libel  and  slander,  as  in  other  civil  cases,  not- 
withstanding a  constitutional  provision  making  the  jury,  under  the  di- 
rection of  the  court,  the  judges  of  the  law  and  the  facts  in  libel  and 
slander  suits.    Hazy  v.  Woitke,  23  Colo.  666,  48  Pac.  1048. 

So,  a  statute  making  the  question  of  fraudulent  intent  one  of  fact  does 
not  affect  the  power  of  the  court  to  direct  a  verdict  in  a  case  involving 
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ibat' question,  if  H  h  <ytlJ«^i6e'i>rclpei''to  Airted^a  vefdlfety  '^Fft^  Nfei/ 
Bank  v.  North,  2  S.  D.  48(y,  51  N.  W.  96:'      '    ''     ■■   ■'     i  ■    .  .      i  •  / 

And  the  court  does' not  lose  control' over  the  jury  because  tWy  have  re- 
tired to  th^  jury  room,   under  its   dli'e^tion,'  to   deliljerate' on  their 
vetdict;  but  it  may,' in  the  further  conduct  oi  ithetfial,  reciafl  "tliem 
and  dirfect  theiif  tbtertdeira  prdper  vfetdict.    RalngerV!  Blostoh  MnU 
Life  Asso.  167  Mass.  109,  44  N.  E.  1088.  '         .  ? 

If  the  ^inoiiVit  6t  'rHedv^ty  'iav^lrei^'=oiiIy  a'  Mathfemjttlcal  computaiidn/- the 
court  may  make  such  computation  and  direct  the  jury  t1)  find  lo^  that 
amount.    Baldwin  v.  Central  Sav.  Bank,  17  Colo.'App.  7,  67  Pac.  179. 

And  it  would  seem  from  Schechter  v.  Denver,  L.  <S^v^ifJ^.  ^j  ^cC'^l<>i'i^p.^ 
25,  .44f  Pac.  7<ll,,tfi^  com^t  ma]^,  i^  ^  ppp,er  ^cjasp^  order,  an  i^voluntary 
nonsuit  of  its  own  motion      Or  direct  the  proper  verdict.     Johnsoi^ 
V.  Rider,  84  Iowa,  50,  50  N.  W^.  -36;  Peavy  vl  i>uK  131  GaV  104,  6*2 ' 
iS.  E.  47.     Otherwise  in  Washington;  except  for.  abandonment  bf  th^' 
case  by  the  plaintiff,  his  refusal  to  make  n.ecessary  parties,  or  his  dis- 
•otiedKflce '  0f  air"  or^ei?  c^cetning '  ^e  ^rocaidhlgs '  in  .tibie  actidB;    Jktd-  ^ 
Daniel  v.  Pressler,  3  Wash:  636,  29  PAc.  tOQ/i     '    .         •        /    .    = 

Where' the' plairitiff'ii'etixlenbe'dfd  n6t  Jtis«ify  a  Verdict  for  u  particulair' 
amount,  but  the  dttswet^  ladmitti^d  a  specified  ■  indebtediiefes,  a  direction 
to  find  fdi-  this  amotrrit  Wds'h'eld  pl-opet.     !McGoi*miclt' v.  ■Qubner;  90 
N.  Y. ■  Stipp.  •  1073.    ■    •••  '■  "       ■•  •"    •■-'•'    ^    ■.  '•;.•:;. 

But  a  direction  of  verdici  shouTi^  be  granteci  onty  "when  a  verdict '  foV  the 
defeated  party  would  be  improper.    Hampshire  v.  Greevies,  —  Tex.  Civ. 
App.  — ,-130  SV  W.  666;  St.  Louis' SdiithWest^tti  R.  Co.  v.  Artdersdfi,  '»i' 
Tex-:  Oiv.App.  374, 124  S:  W.  1002.  •.•••-     u-  : 

In  North  Carolina  the  court  can  never  find  or  direct  an  affirmative  fending 
by  tlie  jury.  The  most  the  cour^  xiari  do 'iis  to  iiistmct'the  jury;  irhferfe' 
there  is  no'  dispute  in  the  evi'dehc^'thifif' tti^y  blilieVe  the  'evidence 
they  should  find  yes  dr  nd,  as  the  caise  inay  be.  -^  Where  *  there  i^  no 
evidence,  dt  no  such  evidefice  as  ^dhld  bte  allowed  to  gd  td-the  "jiiry, 
tending  to  estialblish  the  affirfnative  of  tlie  i'sstie,  the  coitrt  sAould^lrect 
the  negative  finding. '  Whife  v.'Stiffolk  &  G.  "R.'Co.  121  W.  C.  484;''27  S. 
E.  1002,  and  cases  cited.'  See  alsd  infra, "§§  2;  5.'   •      "       i    '     '      ' 

For  the.  vajious   methqds  in  which   the   rule   in   the   text   is  applied  in 
different  jurisdictions,  see  note  to  next  section. 

« Browner.  Distnot^of  eplw*ia,,g&'4pPr  -Or  G.  ^3,  25  L3.4.(}^.S,)i  ,98; 
Kimeka;  rj  Chagagcbf  9i7  JIL  App,  666;.,LJLn41ey  v[.  Atc];;i5onj  i!.\j^  a  F. 
R.  Co.  47 .'If:*n.  (483,  28  Pac,  20;  Sfpicer  v,.Bonker,.f5  Mich.  630,'8  N. 
.  W;,  SrlSr  Prcitt  ,v^,Capiw»y, .  l^^  Mo; ,  2;99,  . 7 1  Am/  St, ,  Rep.'  602,.  49 
S.-W.^^S^  I4*^ei?,v..]^pkii|^9!n,  73.]^.  ^J.  2,32,  aO-Atl,  433;  Jordon 
v.- B^€M*,' 7/7.  N^.J:  L.-.«|94,  7,a,AtU  2§0.j  Swee^iey' v/O'Diwye^,  ia7  K  Y. 
49ft,i90  Ni  ^»  1^29.;  Q^cai^yai^  v.  jV^^inchestej  Rep^^ting  Arifis  Co,  103 
U.  a  2ai,  26  Ii.,e4,  .53»;  Xompking  v.  jSaiut;,  94  Fed.  956;  26  R.  C.  L. 

,pt,i071,,§r77,  I     .  ,.,      ^    ^.      ..•.  :.,    ,      ; 

Abbott,  Civ.  Jur.  T.— 41. 
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^Emmerson  v.-  W^eks,  58  Cal.  384;  Hornbloweor  v.  George  Washingtoo  Uni 
versity,   31  App.  D.   C.   64,   14  Ann.   Cai.  696;    Coffey ville  Mil.  & 
Gas  Co.  V.  Carter,  65  Kan.  565,  70  Pac.  635,  12  Am.  N^g.  Rep.  594; 
Wilson  V.  Press  Pub.  Co.  14  Misc.  514,  36  N.  Y.  Supp.  12;  Redding 
V.  Puget  Sound  Iron  A  Steel  Worke,  36  Wash.  642,  79  Pac.  308. 

5  Fisher  v.  Fashjer^  6  Wis.  472;  Haley  v.  Western  Transit  Co.  76  Wis.  344, 
46  N.  W.  16.  .  .  ,        . 

For  a  full  review  of  the  authorities  on  this  iqueation,  aae  note  in  29  L.RJL 
(N.S.)   2X8, 

2.  Bigrht  of  the  party. 

In  a  case,  where  it  is  proper  fo  t^ke  the  case  from  the  jury, 
the  right  of  the  party  and  the  power  of  the  judge  are  correla- 
tive ;  the  right  implies  the  duty.^     .  - 

1  Pleasants  v.  Fant,  22  Wall.  116,  120,  22  L.  ed.  7B0,  782,  and  cases  died; 
Lomer  v.  Meeker,  25  N.  Y..  361. 

The  reason  i«  that  the  judge,  if  he  understands  the  law  applicable  to  the 

case,  ought  to  protect  parties  against  unjust  verdicts,  and  ought  not 

.  to  occupy  the  jury,  the  parties,  a^id.the  public. time  in  reaching  a 

verdict  (or  possibly  a  disagreement)   in  a  case  where,  if  &.  verdict  ad' 

verse  to  his  opinion  were  reached,  it  would  forthwith  be  his  duty  to 

set  it  aside  on  motion  for  new  trial. 

■     •    •     • 

The  following  analysis  ,of  the  autJiorities  ^ow9  in/wiiait  jurisdiction! 
this  rule  is  now  established;  and  in  /what  it  has  been  denied  or 
qualified : 

United  States  courts — ^Formerly,  cpmpulspry  japnsuit  alter  evidei^fle  taken 
was  held,  by  the  Supreme  Court,  not  allowable  in  the  Federal  courts. 
Schuchardt.v.  Allen,  1  Wall..  350,  1,7  X^.  ed.  642.  £yen  though  the 
.practice  in  the  state  court  was  otherwise,  l^lmore  v.  G^ymesi  1  Pec. 
.4(ti&,  7  li.  ed.  224.  And  it  is.  still  so^h^ld.by.  son^e  of  the  circuit 
courts  of  appeals.  Northern  P.  K.  Co.  v.  Qharles^,^  C.  C.  A,  380,  7 
U.  S.  App.  359,  51  Fed.  562.  But  in  Oscanyan  v.  Winchester  Repeating 
Arms  Co.  103  U.  S.  261,  26  L.  ed.  639,  Mr.  Justice  Field  characterized 
the  diiference  between  a  motion  to  nonsuit  and  a  n^otion  to  direct  a 
verdict,  as  "rather  a  matter  of  form  than  of  substance."  And  in 
Central  Transp.  Co.  v.  Pullman's  Palace  Car  Cb.  139  U;  S.  34,  35  L 
ed.  60,  11  Sup.  Ct.  Rep.  478,  it  was  eitpressly  held  that  a  Federal  court 
could,  in  a  proper  case,  nonsuit  plaintiff  against  bis  objection,  if  that 
was  the  proper  practice  in  the  courts  of  the  state  in  which  it  was 
sitting.  And  this  doctrine  was  affirmed  in  Coughrein  v.  Bigelow,  164 
U.  ^.  301,  41  L.  ed.  442,  17  Sup.  Ct.  Rep.  117.  l^one  of  these  csBei, 
however,  question  the  power  arid  duty  Of  the  court  t6  withdraw  the 
'  case  from  the  jury,  and  the  right  df  the  defendant'  t6  ha^e  it  done, 
in  a  proper  case.    Indeed,  as  was  said  in  Travelers*  Ins.  Cd.  v.  'Selden, 
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24  Gw  C.  A.  &2,  42  U.  S.  App.  253,  78  Fed.  285,  "tiie  legal  sufficiency  of 
the  evidence  to  support  the  verdict  presents  a  question  of  law,  the 
decision  of  which  is  not  a  matter  of  discretion,  but  of  duty,  and  is 
as  much  the  subject  of  exception  and  review  as  any  other  ruling  of 
the. court  in  the  course  of  the. trial."  iSee  also  Mercantile/ Mut.  Ins. 
Co,  V.  Folsam,.i8  Wall.«  337,  21  L.  ed.  827  (direction  of  a  verdict  is 
a. matter  of  right, in  a.  proper  case)^  Pleasants  v.  Fant,  22  Wall.  116, 
22  Xj,  ed.  780;  Merchants'  Nat,  3ank  v.  State,  Nat.  B^nkr.3  Cliff*  102, 
Fed.  Cas,  No.  9^4,4$;  .I^etzer  v..  Wood,  1Q9  U.S.  185,  27.  Li  ed.  900,  3 
Sup.  Ct.  Rep.  164  (error  to  refuse  to  direct  a  verdict  for  plaintiff  on  a 
proper  ca^e)  j  Hathaway  v..  East  Tennessee,  V,  &  G,  R.  Co.  29  Fed.  489,  , 
492. 

Alabam4i< — Smith  y.  Seaton,  Minor  (Ala.)  75  (in  absenice  of  statute  court 
has  no  power  to  grant  compulsory  nonsuit,  but  may  direct  tlie  jury 
how  to  find;,  and  if  they  disobey  may  grant  new  trial.) ;  Saunders  v. 
Coffin,  1|6  Ala..  ^?l;.Gluck  v*  Cox,  90  Ala.  331,  8  So.  161  (demurrer  to 
evi4en«e  all^iwetl  em  matter  ol  right  in  all,:civil  cases) ;  Louisville*  &  N. 
R*  CJot  v.D^cy,  ,97  Ala..  338,  11  So.  796  (error  to  refuse  general  af- 
firmative, ch^lrge;  in  a  piToper  ease).  But  a  general  affirmative,  charge 
at  .tha.olpsJBiOliaU  the  evidence- is  properly  refused  where  a  demurrer 
to  his, adversary's  evidence  by  the  ,pavty  requesting  it  eould  not  have 
be^iL  lj9gQ«l)y<.si|istai3ed.  Central  R.  &  Bkg  Co.  v.  RoquemOre,  96;i^la. 
236,  11  3o.  475.   .... 

Arizoii«-^Brya(B'V.  Pinney,  3  Ariz.*  84,  21  Pac.  332;  Roberts  v.  Smith,  5 
Arizl  3W8,  92  Pae.  1120  (where  it  is  held  that  involuntary  nonsuit  can- 
not be  granted  under  the  Arizona  statutes,  but  the  court  may,  in  a 
proper  case,  direct' a  vwdi«t.  These  cases  base  this  doctrine  on-  the 
formertioctrine'df  the*  United  States  Supreme  Court.  See  United 
Stated  oourtekseBi,  sftipra).    "  ,     .      • 

Arkansas— Miirtlii' V.  Webh;  S  Ark.  72,  39  Am.  Dec.  363  (court  has  no 
power  to*  grant  compiilaory  nonsuit,  but  may  direct  jury  to  find  as  in 
case  of  nonsuit)  ;  Hill  v.  Rucker,  14  Ark.  706  (such  a  verdict  tiars 
a  ftfture' Action ) ;  Obaugh  v.  Finn,  4  Ark.  il0,.37  Am.  Dec.  773  (de- 
murrer toevidfence;  did  um-thRt  in  proper  case  it  is  a  matter  of  legal 
right)  ;  CatlcFfct  v.St.  Lotiis,  T:  M.  &  S.  R.  Co.  57  Atk.  461,  21  S.  W. 
1062  (duty  of  court  to  permit  plaintiff  to  take  a  nonsuit  if  the  itdss- 
ing, links  iit.his  evidence  c^n  proibably  be  supplied;  otherwise,  to  ' 
direct  verdict  against  party  whose  evidence  is  legally  insuffictcat  to 
.  sup^jiort.  a  v^r^iet'^ori  liipi), 

Californiaff^nDalFyiirple . V. ' Hanson,  1  Cal.  125  (nonsuit;  error  to  refu6^) ; 
J^bBBOB  ifi  Moss,  45  Call  515;  Sield^n  v.  Cashman,  20  Gal.  56  (direc- 
tion: of- a  VerdicJt  gi-anted  in  a  proper  case) ;  O'Connor  v.  Witherby,  111 
Cal.  523,  44  Pac.  227  (direction  of  verdict  upheld  as  proper  in  the 
particulsMTCiis^^  but  the.  practice  is  characterized  as  hazardous,  and  to. 
1^  sanctioned  only  in  the  clearest  cases)  ;  Downing  v.  Muriray,  113  Cal. 
455,  45  Pap.  869  (nonauit) ;  Lacey  v.  Porter,  103  Cal.  597,  37  Pac.  635 
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(direction  of  verdict  proper,  tinless  the  circumstances  of  tlie  case  indi- 
cate that  upon  another  trial; the  evidence  may  be  materially  different, 
in  which  case  the  facts  should  be  submitted  to  the  jury  in  order  that 
a  new  trial  may  be  had). 

Colorado— Murray  v.  Denver  &  K.  G.  R.  Cb.  11  Colo.  124,  17  Pac.  484  (non- 
suit) ;  Code  Civ.  Proc:  §  7*83  •  Union  Goal  Go.  v.  Edm'an,  W  Colo.  438, 
27  Paci  1060  (error  to  refuse  to  direct  verdict,  in'  the  absiende  of  ttiolion 
for  nonsuit  Or  othfer  relief) ;  Stratton  v.  Unioit  P.  'R.  Co.  7  Colo.  App. 
126,  42  Pkc.  602  (nohsu^it  Hot  the  privilege,  but  the 'duty,  df  the- court, 
•     in  a  proper  case).  '  ' 

Connecticut — Naugatuck  R.  Co.  V.  Waterbury  Button   Co.  24  Conn.  468 

(nonsuit  authorized  by  a  statute  which  is  held  not  to  be  unconsti- 

tntionstl  as  violating  the  right  of  trial  by  jury)';    Fi'tch  v.  Bill,  71 

Conn.  24,  40  Atl.  910    (nonsuit  authoriied  by  statute  if  prima  facie 

cade  not  established) ;  Ward  v.  Metropolitan  L.  Iris.  Co.'  66  Conti.  227, 

9S  'Atl.  9021'  (drrectioh  of  verdict,  duty  of  court'  In  proper  ease;  and 

error  to  refuse).     But  according  to  Cook  v.  Morris,  ©^  Conn.  196,  33 

Atl.  994,  nonsuit  is  never  a  matter  of  right,  and  should  mrely,  if 

erer,  be  granted  where  the'recan  be  any  dotlbt,  unless  the  evidence  of 

the  plaintiff' distinctly  raises  a, question  df  law  determinative  of  the 

plaintiff's  right  of  action.     Whel^  the  granting  mUst  depend  in  any 

•   'appreciable  degree  upon  the  court's  passing' upon  the  .eredibi'Hty  of 

witnesses,  the  nonsuit  should  not  be  granted.     And  orditiarily,  as  a 

f     matter  of  practice,  where:  the  nonsuit  can  aettle  no  principle:  of  law  es- 

.seatial  to  the:  pLaintiif' s  right;  of  action,  the  considernition  of.  ending  the 

,    ilitigatibon  by  the  verdict  of  a.  jury, should  control,  and  the  trial  should 

,    ;got  on;  and  the  statute  should  not  be  esten<iLe<il,  jeven  wJiere  the  evidence 

;,    OA  i^s  face  is  extremely  improbable,  so  as  to  ipermit  a  nonsuit  in  any 

case  where  the  facts  claimed  as  presentipg  the  questicm.of  law  may 

,  depend  upon  the  crpdit  to  be  given,  witnesses,  or  may  depend  upon 

inferences  to  ie  dra,wn  from  testiniK)ny,  ^s  to  which  inferences  the 

parties,  may  reasonaWy  differ,,  ..,';•  • 

Dakotar-JIolt  v.  Van  Pps^l  Dak.  206,  4ft  N..  W.  689>  (compulsory  uonauit 

not  allowed)  >  Tprijitoiy.  v.  Stone,  2  X)ak.  15a,  4  N.  W.  697   (direction 

'.of,  verdict ;proper  when  evidence  is  not  sufficient  to  sustain  a  contrary 

yerdict).,   ,,.         .       .  ,  .    ,   •  .■  .    •  •..,  .   .. 

Delaware^-^Flanagan  t.   Wilmington,   4  Houst;    (Del.)    548    (coEmptileory 
-  iVMMuit  •  allowed ) . 

District  of  Columbia — Jackson  v.  Merritt,  21- D.  C.  276  (comjjulaory  non- 

euitnot  allowed  in- courts  > of  the  Diistrict;  but- the  ocnirt- should,  in  • 

■proper  calse,;  direct  the  jui^y-  as  to  their  Verdict) ;  ^oraer^lle  ▼.  Knights 

\  \  TevalylakB  f'k  M.  Life  Indemnity! '4^so.  - 11  Appi  D.  CX -41 7,;:  and' eases 

o  .cited  .(direction: of  verdict  in  a  proper  case),     i       .  '    «  .1 

Florida— ffinbte  v.  Simpsoli,'  17  Fla.  4'44  (deihurrer  to  evidence  seems  al- 
'•  Ibwable  in '  proper  ca^es);  C.  B.  Rogers  Co.  v.  Meiiihardt',  37 'F!ft.  480, 
•19  So.  8?8(dire(*tioil  of  V^i'dict  alldWable  liy  sfatiite  In  prot)(*r  case). 
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OMrgIa — ^Tison  v.  Yawn,  15.  Ga.  491,  60  Am.  ;D6fc.  708  (aiOiisuit).;  Hansion 
V<  Crawley,  51  Oa.  &2S,  5S3  (directiotn  ofvevdiet  for  defendant,  at  close 
of  plaiivtiff<'s  case 'is  not  {)roper;  but  a  motion '  for  a  iftoo&uit  at  that 
'Stage  of  the  trial  is  the  proper  way  to  raise  the  question,  of  suQ&csbency 
of  piaintiff^s  evidence;  Moon  v.  Fink^  102  Ga.  526,  2&B,.l^.  980. (non- 
suit)  ;  Stewart  v.  Bank  of  Social  Gircley.  100  Ga.  .496, .28  S.£.  249 
(directioii  of  verdict). 

Idaho— Holt  t.  Spoknne  &'P.  R.  Co.  4  Idahoy  443,40  Pac*  56  (diuection 
of  vet-diet;  error  to  refuse  in  a  pfiviper  ease) ;  Lewi©  v.  Lewis,  3  Idaho, 
645,  33  Pac.  38  (nonsuit,  by  statute,  in*  proper  caee).  £ut  to  direct 
verdict  ior^  defendants  is  error  where  plaiotifif  refuses  to  introduce 
evidence  to  prtfve-  hi«  case,  and  defendants  fail  to  produce  evidence  to 
prove '  their  cross-demand  against  pljaimtiifK  The  action  iji  such  casQ 
should  be  dismissed,  or  a  judgment  of  nonsuit  entered.  Simmoins  v. 
Citnhingham,  4  Idaho,  426,  39  Pae.  1109. 

Illinois— Holmes  v.  Chicago  &  A.  R.  Co.  94  111.  439,  444  (nonsuit  ieems 
'  allowable' only  at  close  of '  plaintiflP's  case,  upon  an  entire  failure  of 
evidence  ad'  to  an  essential  point.  Motion  id  exclude  all  at  the 
plaintiff's  evidence  is  an  equivalent  remedy).  Cotopate  Pbleman  v, 
Johnson,  84  111.  269"  (where  the  power  of  th^  court  to  nonsiiit  tinder 
the  Illinois  Statute  is  questioned,  but  it  is  held  error 'to  deny  motion 
to  exclude  kW  of  the  plaintiff's  evi'denCe  upon  an  entire  failure  of 
proof  on  an  essential  point.  Direction  of  verdict'  for  defendant  is  a 
matter  of  right  in  siKih  a  case) ;  Penn&yh^hia  Co.  ▼.  Coalan,  101  111. 
93  (motion  to  exclude  plaintiff's  evidence  is  in-  the  naxure  of  a  de- 
murrer to  evidence  and  is  tested  by  the  same  rules)  ;  Foster  v.  Wads- 
worth'-Howland  Co:  168  IIL  614,  48  N.  K'  1^63,  and  ca^Svcit^  (dir^tiqfi 
erf;  vdrdioi  not  error  in  proper  pase.  If  made  at  dojK.  of  plaintiff's 
testimony,  ■  the  only -question  raised  is  whether  or  not  t?b«re.  is  evi- 
dehce<>tending  to  prove,  averments  of  declaration,  but  i|  ipiade  at  «lose 
of  all  the  evidence,  the  evidence  for  both  plaintiff  and  defendant,  with 
all  proper  inferences  deducible  therefmm,  must,  be  insufficiei^t  to 
support  verdict  for  plaintiff).  But  a  peremptory  instructipn  for  de- 
fendant, asked  along  wdth  a  series  of  instructions  submitting  all  the 
facts  to  the  jury,  is  properly  ref|ised;  Chicago^  P.  ^  St.  L.  R.  Co.  v. 
Woolridge,.174  111.  330,  5^  N.  E.  ,701.   ,   .  .  .       ')    / 

Indiana — ^Williams  v.  Port,  9  Ind.  551  (compulsory  nonsuit  not  aUowed) ; 
Booe  V.  Davis;  5  Bladcf.  115,  33  Am.  Dec.  457;  Purcell^V.  EnglliA,  86 
Ind.  34;  Crookshank  v.  Kellogl^,  8*  Blackf:  256  (direction  of -verdict; 
err6r  to  rfefuse^)';  Strougk  v.  QeetP^  4S  Ind.  lOQ  (holding  4^murrer  t^ 
evidence  allowaUe  under  Indiana  Code  of  .Procedure)  ;.  Sutherland  v. 
Cleveland,  C.  C.  &Bt.  L.  R.  Co.  148  Ind.  308,  4;7  N,.E.  62^  (dirfictjion  of 
verdiet  duty,  in  proper  case);  Stroble  v.,  Nqw  Albany,  144  Ind.  695, 
42  N,  B.^d06'<  proper  practifee  to  ask  for  direction  of  verdict,  not  with- 
drawal 6f  ease  from  jury) ;  Diamond  Block  Coal  Co.  v.  Edmonson,  14 
lad.  App.  594,  43  N.  £.  242  (nonsuit  not  allowable).  , 
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Iowa — ^Way  t.  Illinois  C.  B.  Co.  35  Iowa,  586  (decided  under  a  statute  not 
'  allowing  an  involuntary  nonsuit  upon  the  evidence ) ;  Bemis  v.  Wood- 
worth,  49  Iowa,  340  (direction  of  a  verdict  proper  on  undisputed  evi- 
dence) ;  Hurd  v.  Neilson,  100  Iowa,  555,  00  N.  W.  867  (direction  of 
verdict;  error  to  refuse  in  proper  case) ;  Meyer  v»  Houck,  85  Iowa, 
319,  62  N.  W.  235   (direction  of  verdict). 

Kansas — Casey  v.  Hannahs,  2  Kan.  490  (compulsorjK  nonsuit  not  authorized 
by.  the  Kansas  Code.  In  case  of  total  failure  of  proof  on  an  essential 
point  the  court  should  so  instruct  the  jury) ;  Union  P..R.  Co.  v. 
Adams,  33  Kan.  427,  0  Pac.  529,  and  cases  cited  (error  not  to  sus- 
tain demurrer  to  evidence).;  Wisner  v.  Bias,  .43  Kan,  458,  23  Pac. 
586  (demurrer  to  evidence;  error  not  to  sustam  in  proper  case). 

Kentucky-^Parker  v.  Jenkins,  3  Bush,  688  (error  to  refuse  to  direct  ver- 
dict where  defense  was  established  by  uncontradicted  evidence) ;  Hanks 
V.  Roberts,  3  J.  J.  Marsh.  298  (error  to  refuse  to  direct  where  evi- 
dence would  nQt  sustain  a  contrary  verdict) ;  Wilsey  v.  Louisville  &  K.. 
.  .  R.  Co.  83  Ky.  512  (peremptory  instruction  proper  on  pla'in tiffs  evi« 
dence  alone,  and  also  on  all  evidence  if  all  is  in  favor  of  party  moving; 
but  .if  evidence  is  conflicting,  case  oannot  be  withdrawn  from  jury  by 
demurrer  to  evidence) ;  Louisville,  St.  L.  &  T.  R.  Co.  v.  Terry,  20  Ky. 
L,  Rep.  803,  47  S.  W.  588  (peremptory  instruction;  error  to  refuse 
in  proper  case)  ;  Buford  v.  Louisville  &  N.  R.  Co.  82. Ky.  286;  Thomp- 
son V.  Tliompson,  17  B.  Mon.  28. 

Louisiana^-HWilson  v.  McHugh,  1  La.  380  (joonsuit  proper  ^f  evidence  ii 
insufficient) ;  Taylor  v.  Almanda,  50  La.  Ann.  .351,  23,  3o.  365  (non- 
suit). 

Maine — ^White  v;  Bradley,  66  Me.  254  (nonsuit  on  uaoontrAdid;ed  evidence 
raising  only  question  of  law  held  proper) ;  Heath  v.  Jaquith,  08  Me. 
433,  436  (direction  of  a  verdict  proper  when  «vid^ce  will  not  au- 
thorize a  Verdict  for  opposite  party)  ;  State  v.  Soper,  16  Me.  293 
(demurrer  on  evidence  unusual  and  no  error  to  refose  to  receive  it) ; 
Woodstock  V.  Canton,  91  Me.  02;  39  Atl.  281  (direction  of  verdict 
proper  when  evidence  will  not  authorize  verdict;  for.  the  party). 

Maryland — Kettlewell  v.  Peters,  23  Md.  312  (nonsuit  not  adopted  and 
contrary  to  practice)  ;  Baltimore  &  O.  R.  Co.  v.-  Stridker,  51  Md.  47, 
34  Am.  Rep.  291  (error  to  refuse  to  direct  verdict  when  there  is  no 
*  evidence  to  sustain  contrary  verdict) ;  |CortheriY  C.  R.  Co.  v.  Medairy, 
86  Md.  168;  37  At].  796  (direction  of.  verdict;  er^ror  to  refuse  if  evi- 
dence insufficient  to  sustain  contrary  verdict). 

Massachusetts — Mitchell  v.  New  England  Mairine  Ins.  Oo.  6  Piok.  117j  118  j 
Marshall  v.  Merritt,  97  Mass.  516    (it  seems  t^t  a  nonsuit  cannot 

"  be  ordered  against  the  plaintiffs  consent.  Compare,  hdwover,  Went- 
worth  V.  Leonard,  4  Cush.  414,'  418,  Shaw,  Cb.>  J.);  Lane  v.  Old 
Colony  &  F.  River  R.  Co.  14  Gray,  143;  Denny  v.  WiUiams,  5  Allen, 
1;  Allyn  V.  Boston  &  A.  H.  Co.  105 'Mass.  77;  TuUy  v.  Fitchburg  K. 
Co.  134  Mass.  499   (direction  of  a  verdict;  error  to  t'efuse  in.  a  proper 
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ea8e>T  OopelttnA  V.  New  England  Int.  Oo/ ^  Pick.  135,  14i3i  (demurrer 
t6  evideiMe  teemft  matter  of  rights  but  that,  it  is  rarely  rbfeorted  to 
i«  MaBsaekiisetts  practice, 'see  .Goiden  ir«  Knowlea,  120:  Mftn.  336) ; 
K«nH«aoB  Y.  W«6t  End  Sti^et  R.  Co.  168  Mass.  I,  46  N.  E.  114  (di- 
rectioii  ol  vet^^ct) .  • 

Mi(^igaft«-JOalhiU  >v.  Kdianud&oo  Miit:  Ins,  Co.  2.  Dougl.  124  (court 
oaimot  ooni|)el  notisilit);  Grand  Tmnk  R.  Oo.  t.  Niehol,  18  Mich.  170 
(direction  bf  a  rerdibt;  erti^  to  x^^fUse  whfer«  there  is  na  «<Aiflicting 
evidence) ;  Secord  v.  Chicago  &  M.  L.  S.  H.  Co.  107  Mich.  54<^,  65  N. 
W.  550  (difiectioQ  of,  ver^ic^;  error  to  refuse  in  proper  case). 

Minnesota— ^MeGormick  r.  Milter,  3  9^  Minn.  443,  Gil. '884  ( compulsory  non- 
suit allowed  by  statute) >;  Giermanii  v.  St.  Paul,i  M.  &  M.  R.  Co.  42 
Minn.  6,  43  N.  VV.  483  •( direction  <3i  verdict  proper  if  on  oM  the  evi- 
dence a  verdiot  for  plaintiff  -would  not  be  allowed  to  stand,:  though 
on' plainti^B  evidence > alon^  the  oalse  should  go  to  the  jury). 

Mississiplpi— IVinstbn  v.  M^ilVer,  12  Smedes' &  M.  350,  654  (no  pbwer  of 
'compulsor^  nonsnitj  but  there  i^  an  equivalent  remedy  in  directing  a 
verdict  against  the  plaintiff)  ;  E^ing  r.  Glidwell,  ^  Hovir.  332,  335 
(no  power  to  norifeuit,  but  cbuVt  may  instruct  jury  to  find  a  ver- 
di<it  ks  in  Case  of  hdnsuit,  and  this  is  dftien  dohe)*;  Chicago,  St.  L.  & 
N.  O.  R.  C6.  v.'Ddyle,'60  Mlsd.  977  (direction  of  verdict  seems  matter 
of  right  in  a  ptt)per  case) ;' Capital  tlty  Gil  Works  v.  Blacjk,  70  Miss. 
8, 12  Sd.  26  (direction  of  verdict;  error  to  refuse  in  proper  cade). 

Montana — ^Morse  v.  Granite  County,  19  Mont.  450,  48  Pac.  745  (non- 
suit);   Creel^'v.  McManiis*   is  Mont.  152,  32  Pac.  675    (direction  of 

verdict  in  effect  a  nonsuit). 

« 

Nebraska-vSmath  v.  Sioux  City  &.  P.  I^.  Co.  15  ^^eb,  583,  19  N.  W.  638 

(compulsory  nonsuit  not  authorized  by  Neb.  Code,  §  430;   error  to 

grant  it) ;  Atchison^  &  N,  R.  Co.  v»  Loree,  4  Neb.  446   (direction  of  a 

verdict;  error  to. refuse ) ;  Knatt  v.  Jones,  50  Neb.  490,  70  N.  W.  90 

(direction  of  v.^rdict),;   Zittle  v.  Schlesinger,  46  Neb.  844,'  65  N.  W. 

892   ^compi^sqry  nonsuit  not  authorized  by  Civil  Code,  §  430,  and, 

though  error  to  grant,  not  fatal  if  evidence  such  that  verdict  should 

have  been  directed  for   defendant). 

Nevada— ><^«n.  Stat.i§  5237,  Qiv.  Pr.  Act,  §  296  (nonsuit  allowed  Jiy  stat- 
ute when  the  plaintiff  fails  to  prove  a  sufficient  case  fqr  the  jury). 
See  Laird  ▼.  Morfis^.^3  Nev.  ^4,  42  Pac.  11. 

New  Hampshire— Stfckney  Vi  Stickney,  21  N.  H.  61  (nonsuit;  error  to 
reiuse)  ;.B&iX^y  v..  Kimball,  2Q  N.  H,  351,  354;  Brovm  v«  Massachu- 
setts Mttt.  li.  I«i8,.Oo.  59  N..H.  298,  47  Am.  Rep.  205  (noiisuit;  ,error 
to, relume).;  Dam^  v.,  Dame^  .20  <N.  H«  28  (direotion  of  a  verdict  proper 
for  inwiflfcdient  eviclienfle),;  Edgerly  v.  ynion,  Street. R.  Co..  67  J^.  H. 
312,  36  Atl.  558  (nonsuit;  error  to  refuse). 

New.J^se^'nrKew  ^^ersey  Emp.  Co.  v.  NiahoU,  ft3  N.  J.  Is*  434,  436/  97  A«i. 
Dec.  722  (nonsuit;  error  to  refuse) ;  Baldwin  v.  Shannon,  43  N!<  J.  L. 
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596'  (direction  of  a  verdiot*  proper  wherd  a  Kr^rdict  for  opposite  party 

•  would  be  1  set  aside) ;  ATnerican  Saw  Co.  v.  First  Niat.  Bflunk^  60  N.  J. 
-'  L.  417,  38  Atl.  662   (direotibn  of  verdiet;  errorto  .r-efuse  in  proper 

-.    oasie) ;  N^w  Jersey  Sehdol  &  Church  S'urnitul'e.Go.  v.  Board  of  Edu- 
cation, 58  N.  J.  L.  646,  35  Atl.  397    (nonsuit  in  proper  case). 

Neiw  Metlco — Herrera  v.  Ohavea,  2  ;N»  M. '86;-  Holitojpa  Hr.  Donohoe^  2  N. 
M.  214  (compulsory  nonsuit  oannot  be  granted)  ;>  Lut»  v.  Atlantic  & 
P.  R.  Go.  6  N;  M.  49/6,  IS  L.R.A.  819»  30  P«c.  dl2  (direction  of  ver- 

-'         diet)..  :  . 

New  York — Lomer  r.  Meeker,  25  N.  Y.  361    (motion  for  nonsuit  or  to 
dismiss  complaint,  or  to  direct  verdiet;  error  to  refuse) ;   Eobinson 
'     <¥.'  McManus,  4  Xans.  386,  386;  Fish  t.  Davis,  62  Barb.  122;  Appleby 
«  V.  Astor  F.  Ins.  Co.  54  N.  Y.  253,-261  (motion  to  direct  verdict  equiva- 
lent-to  motion  for  nonsuit,  but  note  that  it  is  more  serious  in  re- 
sults) J  Hemjnens  v.  Nelson,  138  N.  Y.  517,  20  L,R«A.  440,  H  N.  E. 
;.)    ,  342  (xpotion  for  nonsuit  or  to  direct  verdict^)  duty  of  court  to  grant  in 
,.      .proper  case)  ;  Williams  v.  United  l^tates  Mut.  Acci.  Asso.  133  N.  Y. 
366*  31  N.  F.  222   (dismissal  of  complaint;  error  to  refuse. in  proper 
.    case) ;  Dennison  v.  Mu^rave,  20  J^isc.  678,  46  N.  Y.  Supp.  530  and 
cases  cited   ( stating  the  practice  of  takii^g  the  case  in  New  York  to 
be  tl>us:     If  at  the  instance  of  plaintiff  by  piotjon  tg  direct  verdict; 
,  if  at  the  instance  of  defen(^nt  by  motion,  for  nonpujiji  or  to  direct 
verdict,  according  to  whether  final  adjudication  agains^  him).    And  a 
justice  of  the  New  York  city  district ,  court  should  direct  a  verdict 
where  it  would  he  the  duty  of  a  judge  of  a  court  of  record  to  do  so, 
under  the  New  York  city  consolidation  act,  §  1381,   providing  that 
the  niiode  of  conducting  the  trial  is  the  same  in  such'  courts  as  in 
ctmrts  of  record.     Douglass  vl  Seiferd,  18  Misc.  188j  41  N.  Y.  Supp. 

•  -289.     '     '  '       • 

ISTorth  Carolina — ^Wittkowsky  v.  Wassoii,  71  N.  C  451  (scintilla  of  evi- 
dence hot  enough  to  go  to  the  jiiry)  ;  Hygienic  Plate  Ice  Co.  v.  KAleigh 
&  G.  R.  Co.  122  ]^:  C.  ^81,  29  S.  E.  575  (nonsuit  uhder  act  1897,  chap. 
109);  Cable  v.  Southern  R.  Co.  122  IST.  C.  892, '29  S.  E.  377  (direc- 
tion  of  verdict  a  duty  if  there  is  no  evidence,  or  ndtliing  more  than 
mere  scintilla  of  evidence).  ' 

TCorth' Dakdta— McCorrtlick  Harv€fst^mg'  Mauh!  Co.  v.  L{lrd<Hi,'*e  N.  D.  533, 
■     72  N.  W.  921   (direction  off  verdfct).       •  .' 

Ohio— Ellis  V.  Ohio  L.  Ins.  &  T;  'Co.  4  Ohio  St.  628,  64  Am.  f)ec.  610  (com- 

'      pWlsot-j^  nonsuit  •  alldwed  only  on  an  entire' fallal-^  of  evidence  as  to 

"BOtfife  esfeeiitial' point;  sirbstitiited  for  fhpe  anelent  jiraetfce  of  demurrer 

'     «  t<5  eVidenice) ;  Powell  v.'Joites,  12  Ohi6,  ^5;'Orai«J  vv  Pftiiburg  &  VV. 

R. 'Co.  16  Ohio  C.  C.  362/6  Ohio  C.  D.'«16»  (jmm»t^rial  whether  ver- 

'     dici*  direct^,  or  case-  talcen   from  jury  attd'  > judgment  of  diuDissal 

entered)'.  '    ■         •  i     •.  .;     -.  ■     : ./     • 

Oklahx^ma-^Piitman  V.  £1  Reno, '4  Okla.  638, ^6 ^Pac;  4^5  (demurrer  to  evi- 
'  dehce*).  "■'•■>■-  -  ■        •     •  •         •       ,■■ 
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Oregon—Tippiii  v*  Ward,  6  Ot.  450  (comptilsory  noiifiguit) ; .  Coigpawett  v. 
Oregon  &  C.  R.  Co.  6  Or.  417;  Willis  v.  Holmce,  28  On  583,  42  Pae.:!988 
(nonsuit).  '  ;      .  ,      ,         ,   / 

Pennsjrlvanla— Lehman  v.  Kfellerman,  66  Pa.  489  (eom^ulsory  nonsuit; .'but 
error  will  not  He  to  la/'refusa);*  for  defendant,  may  ask' for  direction 
that  plaintiff's  evidence' is  insufficient  to  ma'uitaiii  his  Aotien);  Ritz- 
man  v.  Pljiladelphia  &  Ri  |i.  Co.  187  Pa,  337,  4©  Ati.  975  (nwiswit; 
duty  of  court);  Bastian  r.  PhilddeJphia,  180  Pa;  227,  36  AtJ.  '74G 
(nonsuit  in  effect  a- demurrer  tO' evidence  $  should  ^lot  be  withdcawn 
front  jury  if  thfere  i«i  any.  evidenee  beyohd  a  mere  ^  scant  ilia,  however 
slight,  irom  which  juty  can  4raw'  inference  favorable  to  plaintiff)  ; 
Jhi  BoJs  Deposit  Bank  v,  K^ntK,  17d  Pa»  432,  34  Atl.  797  (direction 
of  verdict  for  p^laintiff  in  k  proper  ease).  See  also  Eastonv.  N^,.102 
Pa.  474;  Hyatt  T.  Johnstpn,  .91  Pa.  .196  (direction  of  verdict;. error  tq^ 
refuse  plaintiff,  in. this  ca^e)<      ,    »     .  ;    ,  t 

Rhode  Island— Hopkins  v.  Brovrn;  5  R.  L  300  (eompulsory  Doosuit  seems 
to  b^  allowed  only  where  th^k-e  is  total  lack  of  evidence  on  ah  essential 
point) ;  Cassidy  y.  Angell,  12  R.  I.  447,  448,  34  Am.  Rep.  890.        < 

South  Oarol](na-^-<?aTFier  v;*.Dorranoe,  19  S.  C.  '30.  (oompulsoffy  nonsuit' 
only  alloiwed  oh  eiltire'  failure,  of  evidence'  as  to  sqme  edsentialMpoioit; 
then  error  to  infuse) ;  Graham  yi  Moore,  13  6.  C.:116  <direetion  of  a 
verdict  a  duty  in  a* proper. cd^e).;  GiAiAy  v.  Orient  Ins.  Go.  52  8.  0. 
224,  29  S.  El' 655  (eonipulsory  itoueuvt  allowabJie  .at  close  of  all  evi- 
dence)'. '    •■  '  /         •  >         .  '.  ;       .    ' 

South  Dakota— McKeever  v.  Hotnestake  Min.' Oo.  lO'S.B.  599,  74  N.'  W. 
1053  (direction  of  verdict).  •     '         '•      > 

Tennessee— ^I^ittle John  v.  powler,  5  Coldw.  2^4  (hbnsiiit  said  ti)  be  uncdtisti-" 
tutional);  West  Aiemphis  Packet '  C*o."  v." '  White,  90  Tenn.  256,' 38 
L.JI.A.  427,  41  S.  W.  58^  (motion  to  exclude  plaintillfs  evfdende  on 
ground  th.a.t  it  would  not  support  a  verdict  in  his  favor,  not  proper 
practice) ;  Hopkins  v,  ISTashville,  C.  i'  Si.  L.  R.  Co.  96  Tenh.  iO^,'  32 
L.R.A.  354,  34  S.  W.  1029  (demurrer  to  evidence  not  unconstitutional 
as  violating  the  riglit  of  trial  by  jury  or  the  prohibition  that  judges 
shall  Aot  charge  juHes  with  respect  to  m!a tiers  of  fact.  An  exhatiBtiVe' ' 
comparison  of  the  practice  in  the  various  jurisdictions  is'  here  found). 

Texas— Crueat  v.,  Gupst,  Dalla,ni,  394;  McGill  v.  Delaplaih, 'Dallam,  493 
(court  cannot  compel  a  nonsuit)  ;  Willis  v.  Bullitt,  2'2  TeX.  336  (di- 
rection of  a  verdict  in  a  proper  case)  ;  Joske  v.  Irvine,  91  Tex.  574,  44 
S.  W,  1059  (direction  of  verdict  a  d*tj:  ih  pti^p^  ttk^)-;  XAi\V(€BttHulB.h 
&  S.  A.  R-  Cp.  v»  Xenp,ple»ton,  37  T^x.  42,  ^  S.jW,  1066  ( demurrer  ito 
evidence),  . ,     ..  . 

Utahr-Fowler  v.  Ple^sai*  Valley  Coal  Co.  X6  Vtah,,348,  52  Pac  W4.  (com- 
pulsory  nonsuit;  error  to  refuse  in  proper  case). 

Vermont — Smith  v.  Crane,  12  Vt.  487  (court  cannot  order  nonsuit;  error 
to  do  sb) ;  Wright  v.BouTdon,  50  Vt.  494  (direction  pf  a  verdiqt  in  a  i 
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]^roper  case) ;  Walcott  v.  Metropolitan  h.  Ins.  Co.  ^64  Vt,  221,*24  Atl. 
902  (direction  of-verdiot). 

Virginia— 4  Minor,  Inst.  p.  782  (courts  cannot  compel  nonsuit;  citing 
RM8  t.  Gil,  1  Wash.  87,  80  ?  Thweat  v.  Fincli,  1  Wa6h.  217,  219); 
Trout  ▼.  VSrgrinia  &  T.  R.  €o.  23  Gratt.  619  (demurrei*  to  evidence 
seems  a  tnatterr  oi  right) ;  Eubank  v.  Bmith^  77  Va.  206  (demiuirer  to 
evidence;  coutt  has  the  power  to  compel  'joinder  in  a,  proper  case); 
Cl^'ldress  y.  Chesapeake  &  0.  R.  Co.  94  Va.  186,  26  S.  £.  424  (de- 
miirrer  to  evidenbe).  But  in  an  actioa:<£or  libel,  it  >i9  improper  for 
the  trial  court  to*  compel  plaintiff  to  join  in  detfuiinter  to  the  evi- 
dence, under  Va.  Code  1873,  chap. '14o,  §  2,  which  pr<»vides  tk»i  no 
demurrer  shall  preclude  a  jury  from-  passing  on  the  alleged  insulting 
words.    Rolland  v.  Batdielder,  84  Va.  664,  6  S.  E.  695. 

Washington — Starr  v.  Chilberg,  15  Wash.  700,  47  Pac;  10  (nonsuit); 
Dunkle  v.  Spokane  Falls  &  N.  R.  Co.  20  Wash.  254,  65  Pac.  61  (motion 
to  discharge  th^  jury  and  for  proper  judgment  to  be  entered  on  Terdict 
found  by  court,  in  conformity  with  fiatlinger's  Code,  §  4d04  [Sess. 
Laws  1895,  p.  64,  §  17]). 

West  Virginia*— Allen  v.  Bartlett,  "20  W.-Va.  46  (deraurMr  to  evidence); 
Overby  v.  Chesapeake  &  O.  R.  Co.  37  W.  Va.  524,  16  S.  E.  813  (mo- 
•  tion  to  exclude  all  plaintiff's  evidence  at  the  cloee  of  his  case  not  alk)\r- 
able) ;  Knight  v.  Cooper,  36  W.  Va.  282,  14  S^.K  909  (direction  of.  ver- 
dict after  giving  plaintiff-  sun  : opportunity-  to-  snffeir  nonsuit;  error  to 
refuse  in  proper  case)  ;  Peabody  Ins.  Co.  v.  Wilson,  29  W.  Va.  528,  2 
S.  E.  888  (dentturrer  to  evidence,  in  wiich,  court  may  compel .  other 
party  to  join). 

Wisconsin — ^Hunter  v.  Warner,  l.Wia..l41^  IIoeHinger  y.  Stafford,  38  Wis. 
.  391  (compulsory  nonsuit;  error  to  rpfiise) ;  Japkson  v.  Jacksonport, 
66  Wis.  310,  14  N.  W.  296  (direction  of  a  vQi^dict  proper  when  evi- 
dence, considered  as  undisputed,  and  aided  l]jy  most  favorable  legiti- 
mate constructiop  and  all  reasonable  inferences,  would  not  justify 
a  contrary  verdict )s  Wickham  v.  Chicago  &.  K.  W.  R.  Co.  95  Wis.  23, 
69  N,  W.  982  (direction  of  verdict).  ',   . 

Wyoming^-r-Mulhern  v.  Union  P,  R.  <Jo*  Z  Wyo,  465  (compulsory  nonsuit 
cannot  bp  ordered) .  ,      ,  .,    . .. 

Se^  .further  on  this  question,  note^  to  People  v.  People'^  Ins.  Exchange, 
2  L.R.A.  340,  and  Grube  v.  Missouri  P.  il.  Co.  4  L^R-A.  776. 

•  » 

3.  Test  of  the  right  to  go  to  jury. 

The  general  test  as  to  the  propriety  of  refusing  to  submit 
a  point  to  the  jury  is  whether  their  verdict  on  the  point,  if 
against  the  moving  party,  must  be  set  aside  as  contrary  to  or 
against  the  weight  of  evidence.* 

I  United  Stattes  court s—Ple^sants  v,  rant,  2^  Wall.  116,  121;  22  h.  ed.  780, 
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782;  Hendriclc  ¥.  Lindftay,  93  U.  l^i  14j3,  23  L.  eel.  865;  Herbert  y,  But- 
ler, 97  U.  S»  319,  24  Li  ed,  958;.  J^owfiitch  y.  Boston,  1Q|  U.  S.  ,10, 

,   2d  U  ed.  980,}.  Griggs  v.  Hou&t^,  104  U.  S,  653,  26  L.  ed.  S4f^.;  JPhoepU 
Mut.  Ins.  Co.  V.  Doater,  1015  U»  S*  30,  27  L.  ed.,6s$,  l.Sup,  Ct^  Bep,.18; 
Montclair  v.  Dana,.aQ7  U.  S.  J62^  27  L.ed.  436,  2  Sup.  Ct,  Jlep.  4Q3;., 
Randall  y.  Baltimore  &  O.  R.  Co.  109  U,  S/  478,  27  L.  ed.  1003,  3  Sup. 
Ct.   Rep.    322;    Adams   v.   Spangler,   6   McCrary,    334,    17    ted.    133; 

'  Connecticut  Mut.  L.  Ins.  Co!  v.  Lathrop,,lll  U.  S.  612,  28  L.  ed.  536, 
4  Sup.  Ct.  Rep.  ^33;  Elliott  v.  Chicago,  Mi  &  St.  P.  R.  Co.  150  U.  S. 
.245,  37  L.  ed.  1068,  14  Sup.'Ct.  Rep.  85;  Bagley  v.  Cleejand  Rolling 
Mill  Co.  22  Blatchf.  342,  21  Fed.  159;  Hathaway  v.  East  Tennessee,  V. 
&  G.  R.  Co.  29  Fed.  489  (where  it  is  held  to  be  the  duty  of  the  court  to 
direct  a  verdict  for  the  plaintiff  if  a  verdict  for  the  defendant  ivould 
•be  flet  aside  as  contrary  to  evidence);  Proffatt,  Jury  Trial,  §  354,  annd 
cases  cited;  St.  Louis  &  S.  F.  R.  Co.  v.  Whittle,  20  C.  C.  A.  19^,  40 
U.  S.  App.  23,74  Fed.  296  (where  it  is  held  that  uo  court  is  required 
to  take  the  chances  of  a  verdict  being  rendered-  which,  if  rendered,  it 
would  deem  itself  bound  to  set  asfde  as  wholly  unsupported  by  evi- 
dence) ;  McPeck  v.  Central  Vermont  R,  Co.  25  Q.  C.  A,  11<),  50  U.  S. 
App.  27,  79  Fed,  590,  and  caaes  cited.  ,  But  Mt.  Adiuns  &  E.  P.  In; 
clined  R.  Co.  v.  Lowery,  26'C.  C.  A.  506,  4^  U.  S.  App.  4Q8,  74, Fed.  463, 
draws  a  distinction  between  the  legal  discretion  of  tne  court  to  set 
aside  a  verdict  as  against  the  evidence  and  the  duty  of "  tlie  court  to 
withdraw  a  case  from  the  j"ry,  or  direct  a  Vefdict,  for  insufficiency 
of  evidence,  and  holds  that  the  test  stated  in'  the  text  is  not  the 
proper  biie,  biit  that  to  support  a  refusal  to  submit  a  point  to  the 
jury  the  evidence  must  be  so  insufficient  in  fact  as  to  be  insufficient  in 
law,  amounting  to  an  abserlce  of  atiy  material  and  substantial '  evl- 
deiiee  whicB,  if  credited  by  the  jury,  would  in  law  justify  a  verdict  ^ 
for' the  other  partjr,  rtnd  that  it  n  the  Judgefs  duty  on  a  nlotion  to 
direet  a  verdict  to  tak^  that  view  of  the  evidence  moibt  fieiVdr^l^  to 
the.piirty  against. whom  it  is  moved  ta  find,  dhd.  f^om  thai  eViti^ce, 
and  th'^'fnferferides' reasonably -and  justifiably  to  be  drawn  therefrom, 
detertniiae  whether  or  hot  uttdcr  the  law  a  verdic^t  'mi^t  be  Jfound  for 
the  pa^ty  hitving  the  onus;  but' that  it  certainly  i^ 'not  his  fttndiion 
to  Weigh  the  evidence  for  the  pilrpose  6f  iSaying  how  the  verdict  shblild 
go,  as  it  is  on  a  motion  for  a  new  tfial.'  See  allso  Vany  v.  Pe'irce,'  26 
C.  C.  A.  521,  64  tJ.  8.  App.' 196,  82  Ted:  162.  '         ' 

Arizona— ^Root  v.  Fay,  5  Ariz.  19,  4i  Pac.  527. 

GalilornJlar— Loa  Angeles  |i"arming,&  MilL  Co.  v.. fhompison,  XIJ'  Cal«  (^94, 
49  Pac«714;r  Dalrymple  v.  Hi^fp^,,  1  Cal.  125;  Enamiqgeic.v*  McXntire, 
23  CaL  693,  694,    .  ..,  . 

0)lorado— ^kivington  v.  Colorado  Springis  Co.  9  Cblo.  597,  14  Pac.  212. 

ConnecticufK-The  test  would  s^eem  to  be  the  same  in  Connecticut.  Com- 
pare Booth  v.. Hart,  43  Conn.  480,  484,  witii  Osborne  v.  Bradley,  46 
Conn.  466,' 466.    According  to  Cook  v.  Morris,  66  Conn.  196,  ^3  Atl. 
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'   994,  a  motion  for   a   nonsuit  cannot  be   permit'ted  to  operate  ^  a 
'    motion  to  set.  aside  the  verdict  as  -  against  the  evidence,  though  the 
court  may  set  aside  a  verdict  rendeted  upon  the  same  evidence  upon 
'  which  it  has  already  refused  to  grant  a  nonsuit. 

mkota— Territory  v.  Stone,  2  Dak.  155,  4  N.  W.  697. 

District  of  Colvimbia—Somerville  v.  Knights  Templars  &  M.  Life  Indemnity 
,  Co,  11  App..  B.  C.  417,  and  cases  cited.  But  according  to  Warthen 
V.  Hammond,  5,App.  D.  C.  167,  where  there  is  testimony  of  a  sub- 
stantial character  to  go  to  the  jury,  it  is  always  ^or  the  jury  to  de- 
termine the  question  of  the  preponderance  of  evidence,  subject. to  the 
devisory  power  of  the  court  to  order  a  retrial. 

Florida— C,  B.  Rogers  Co.  v.  Meinhardt,  37  Fla.  480,  19  So.  878. 

Georgia — Burnam  v.  De Vaughn,  65  Ga-  309 ;   ijettler  v.  Atlanta,  ,66  Ga. 

v"!{  19(5i     ••■'.•  .     -■  '       '        , 

Illinois— Offutt  V.  World's  Columbian  Exposition>  175  III.  472,  61  N.  E. 
651,  and  cases  cited. 

Indian  Territory— Chicago,  R.I.  &  P.*  R.  Co;  v.  Driggers,  1  Tnd:TeTr.  412, 
"  45  S.  W.  124,  and  cases  cited.  '       '    ^        '      <      . 

Indiana— Weis  v.  Madison,  75  Ind.  241,  39'  Am.  R^p.  135;  Wolfe  v.  McMil- 
"  Ian,  117  Ind.  587,  20  N.  E.  509.    '       ' 

lowar— Meyer. V.  Houck,  85  Iowa,  319,  52  }^.  W.  235.  And  se§  Guthrie  v. 
Dubuque,  106  Iowa,  653,  75  N.  W.  500  (where  it  is  held  that  a  motion 
.  for ,  the  direction .  of  a  verdict  by  the  party  having,  the  burden  should 
be  denied  unless,  considering  all. the  evidence, ^ it. clearly  would  be  the 
duty  o^  tjie  court  to  set  aside  a  verdict  for  the  other  partyj  j  Hurd  v. 
Neilson,  100  Iowa,.  556,  69  N.  W.  867.  , 

Kansas-T-Thls ,  does  not  ^em:to  be  the  test  in  Ivaq^as*    Bu,t  according  to 
;^i-ow?i  v.  Atchipott,  T.  &  p.  Ft  I^  Qo..,31  Kj^ii.  1, 1  Pj^q..€05,  th^  .rule 
.  t  olj)i:actice  i^,  tha]b  the  trija^l  cpurt.  in  order  to.withdra^v,.tMiC9^  fi^om 
.  ,tbe;  jury,  jpust  l?e  able  to  »ay  that,,  admitting,  ey^y,  fact  that  ia,proyed, 
,.  ^hich  is  fayorable  to  the  party  having, the, ]l?]aT:d^n^  ajpd  adopit^ting, every 
fact  that  the  jury  ji^ight  fairly  find  legalljr  infer  from  the^  evidence 
.  ,f  a  vocable  to  the.pfucty  h^Ying  tl^^  b^r^en*  stijl  he  has, utterly  failed  to 
establish,  someone  ormpre  of  the  material,  ^lej^n^nts  .ess^intial  to  a  re- 
»  cgveryi  by  him.     S^  also  St,  Louis  &.  S,  F..B-  Cp...v.  Tooney, , 6  ,;^an. 
App.  410,  49  Pac.  819.  .  Ai^d,  SuUivfli^,  v.  l^)iemx  ?nsj,.Co.  ,34/Kan.  170, 
8  Pac.   112,  expressly  repudiated  the  test  laid  down  abpve,  and  fol-, 
lows  the  rule  in  the  Brown  Case.     But  see  Emerson  v.  Thatcher,  0 
'   'Kali. 'A'lii^.  825,  51 '.JPac.  60;  ^here'it  was  held  that  a  verdicit' Was 
'  propfetly  directed  on  uhdisputed  evidence  of  onie  party  entitling  him  to 
a  recovery,  although  the  other  party  had  adduced  s6me  evidence  in  hia 
own-  behalf,  and  that  a  refusal  to  direct  a  verdict  woruld  have  been 
error ^  the  court  saying  that  had  |;hp^  trial,  court,  subm|itted  the  case 
to  the  jpry,  and  had  the  jury  returned  a,  verdict  pth^  tha,n«  t^s^t  di- 
rected, it  would  have  been ,  the  duty  of  the  court  to  have  set  aside  .the 
verdict  and  granted  a  new  trial. 
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Krfntiiikyi— Tfeift  ^  n6i  the't^St  in  Kentucky.  ':&uford  v.'LoTiWfty  AN.  R. 
Co.  82  Ky.  286;  Tlwm^on  v.  Thompson,  17  B.  Mon.  28.  "     ' 

Maine — Brown  ^ .  European  &  N.  A.  R.  Co.  58  Me^  384 ;  Heath  v.  jaquith, 
'88'  Me.  433,  436  J  Bennett?  V;  Talbot,  90  Me.'  2^29,'  38  Atl.'  112^.  Gottt- 
pare,  however.  Union  State  Co.  v.  Tilton,  69  Me.  244.  '    '  =  ' 

Maryland — Thia  eeem^to  be'  substantially  what  the' Maryland  court  •mtfaris 

When  it  sayn  that  a  case  miist  go  to  the  jtii'y  w^here  there-is  teviflenee 

which,  if  beheved,  i»  legally  sufficient  to  sustain  a  verdict' fof  either 

'     party. i   See  Btate  use  of  Steever  v.  Unibn:  R.  Co.  70' Md.  •  69,  18  Atl. 

1033;  Bfi^ltimore.  City  Pass.  R.  Co.  v.  Cboiiey^  87  Md.  261,  39  Atl.  859. 

Massachusetts — In'  Massachusetts,  the  rule  as  laid'  down  iii  D^nti'y  V".  Wil- 
liams, 5  Allen,  1,  and  apparently  approved  in  Brooks  vl '  Somerville, 
106  Mass.  271,  275,  is  that  ''if  the  evidence  is  such  that  the  court 
would  set  aside  any  number  of  verdicts  rendered  upon  it,  toties  quotiesy 
then  the  cause  should  be  taken  from  t'he  jury,  by  in-strudting  them  to 
find  a  vei'dict  for  the  defendant.  On  the  other  hand',  if  'the  evidence 
is  such  that  though  one  or  two  verdicts  rendered  u|)on  it  would  be 
set  aside  upon  motion,  yet  a  second  or  third  verdict  would  be  suf- 
fered to  Stand,  the'  caVise  should  not  1)e 'taken  from'  tlife  Jury,  'b^t 
should  be  submitted  to  them  under  proper  instructionsl'*  See  also 
Rainger  v.  Bostosi  Mut  Life  Asso.  167  Mass.  109,  44  N.  Bk  .1088.  .  :^  : 

Minnesota-'-Oiermaliin  v;  St.  Paul,  M.  &  M.  R.  Co.  '42  Minn.  5,  *43f'N.  W. 
483,  and  cases  fcited;  Thompson  v.  Pion^r-Press  Co.  37  Mihiy.' 285, 
43-N.  W.  866.  *;    '■  '•      ''■  ■■  =  ■    ■"'••" 

Mississippi— Chicago,  St.  L.  &  N.  0.  R.  Co.  v.  Doyle,  ^0  Miss.  977 ;  Smith 
V.  Fonda,  64  Miss.  551,  1  So.  757.  :.     i  :  •      ir 

Missouri— Morgan  v.  Durf^e,' 69  Mo.  469,  3^  Am.  Rep.50§;'Hite  .v.'M6tro< 

politan  Street  R.  Co.  130  Mo.  140,  32  S.  W.  33;  Adams  County 'Bank 

v.  Hainline,  67  Mo.App.  483 '(holding  that  a  case 'should  ndt  be' stflW 

mitted  where  the  verdict  would  not  be  allowed  to  stand  if  rendered 

•  Against  the  evidencie,  although  there,  is  a  m^^re. scintilla  of<i«videiiee]ll 

Montana — Carver  v.  Lynde,  7  Mont.  108,  14  Pac.  697,  rioAsuiU  should  be 
.     granted  if, 'in  view  of' all  the  evidfence  introdile^d "hy  pllai'ntiffj  the 
court  would  grant  a  new  trial  if  the  jury  should  bring  in  a  verdfikjt  in 
his  |a.vor;   Re  O0jrQW,,09:Mont.  403,!l9«  Pacy99a. 

Nebraska— Atchison  &  N.JR.  Co.  v.  Loree,  4 -Nfeb. '446;  Reynolds  ^v:  Bur» 
lington  &M.  R.  Co.  11  Neb.  186,  7  N.'W.  737;  Knai!>p  v.  Jones;  54' Neb. 
'      490,  !70  N:  W.  19,  and  cises  cited. 

iS-^w  Hampshire^ — Brown' v.  Massachusetts  ^ut.  L.  Iris.  Co.  59  N.  It.  298, 
47  Aiii. 'Rep'.  205  fwhefe  it  is  also  said  that  in  applying  the  test  it 
dttes  niit  B^m*  'to  be  material  whether  the  motion  tor  a  nonsuit  is 
made  at  the  close  of  the  plaintiff's  case,  or  whether  it  is  delayeii  till 
all  the  evid4n6e  is'in)..  •'  .     ;    •  ►  '•  '  • 

New  Jersey— Aycrigg  V;  N'ev^r  York*  &  E.  ll.  Co.  30  N.  J.  t.  460 ;  Baildwiil 
V.  Shannon,  43!  N.  J'.  L.  596;  American  Saw  Co.  v.  Mrst  Nat.  Banlc,*^ 
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N.  J.  L.  417,  38  Atl.  662  (where  it  is  held  that  the  t^st  hi  whether  the 
evidence  is  8uch  that  the  court  would  set  aside  any  number  of  verdicts 
rendered  against  it). 

New  Mexico— Lutz  v.  Atlantic  &  P.  R.  Co,  6  N,  M,  496,  18  L.R»A.  810,  30 
Pac.  912.  .       ,   ,    ,.  .    . 

New  York — Cagger  v.  Lansing,  64  N,  Y.  417,  affirming  4  Hun,  812-,  ComiBg 
V.  Troy  Irpn  &  Nail  Factory,  44  N.  Y.  577,  694;  Neuendorff  v.  World 
,  Mut.  L.  Ins.  Co.  69  N.  Y.  389;  Burt  v.  Smith,  83  N.  Y.  606  (no  opin- 
ion) ;  Fish  V.  Davis,  62  Barb.  122;  Wombough  v.  Cooper,  2  Hun,  428, 
4  Thomp.  &  C.  686;  Hemm^s  v.  Nelson,  138  N.  Y.  517,  20.L.R.A.  440, 
34  N.  £.  342.  And  a  case  of  negligence  forms  no  exception  to  the 
rule.  Wilds  v.  Hudson  River  R,  Co.  24  X.  Y.  430.  But  see  Bagley  v. 
Bowe,  105  N.  Y.  171,  11  N.  E.  386,  and  Luhra  v.  Brooklyn  Heights  R. 
Co.  11  App.  Div.  173,  42  N.  Y.  Supp.  606,  13  App.  Div.  126,  42  N.  Y. 
Supp.  1101  (where  it  is.  held  that  the  court  cannot  withdraw  from 
the  jury  the  ultimate  decision  of  a  fact  unless  the  fact  is  either  un- 
contradicted or  the  contradiction  is  illusory,  or  where  the  answering 
evidence  is  a  scintilla  merely). 

North  Carolina — Loggins  v.  Southern  Public  Utilities  Co.  181  N.  C.  221, 
106  S.  E.  822. 

North  Dakota-r^This  is  the  rule,  it  seems,  in  North  Dakota^  See  Pirie  v. 
GiUitt,  2  N.  D.  255,  50  N.  W.  710  (where  it  is  held  that  a  verdict  can 
be  directed  against  a  party  only  where  his  testimony,  considered  as 
imdisputed,  and  given  the  most  favorable  construction  for  him,  to- 
gether with  all  reasonable  inferences  therefrom,  cannot  legally  sustain 
a  verdict  in  his  favor ) . 

Ohio— ^chnable  y.  Cleveland,  C.  C.  &  St.  L.  R  Co.  —  Oliio  St  — ,  130 
N.  E.  510. 

Or^oa— Grant  v.  Baker,  12  Or.  329,  7  Pac.  318  j  Cram  v.  Powell,  100  Or. 
708,  197  Pac,  280. 

Penasylvanla^^-Hyatt  v.  Johnston,  91  Pa.  196;  McEwen  v.  Hoopes,  175  Pa. 

237,  34  Atl.  623. 
South  Dakota— -McKeever  v.  Homestake  Min.  Co.  10  S..D.  699,  74  N.  W. 

1053. 

Texas—International  &  G.  N.  R.  Co.  v.  Hall,  12  Tex.  Civ.  App.  11,  33 
.S.  W,.127.  According  to  Joske  v.  Irvine,  91  Tex.  674,  44  S.  W.  1059, 
the  case  should  not  be  submitted,  though  there  be  slight  testimony,  if 
its  probative  force  be  so  weak  that,  it  only  raises  a  mere  surmise  or 
suspicion  of  the  existence  of  the  fact  sought  to  be.  established,  such  tes- 
timony in  legal  contemplation  falling  short  of  bei^g  any  evidence;  and 
the  court  must  determine  whether  the  testimony  haj^iQore  than  that 
degree  of  probative  force.  ,  ,.  r 

Utah— Bowers  v.  Union  P.  R.  Co.  4  Utah,  215,  7.  PaC.  251«      . 

Virginia— Deatdn  y.  Taylor,  ^0  Va.  219,  17  S.  B,  944. 

Washington— St«rr  v.  Chiiberg,  15  Wash.  700>  47  Pac.  10. 
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Wisconsin— Hunter  V:  Warner,  1  Wis!  141;  Spensley  v.  Lancashire  Ins.  Co. 
54  Wis.  433,  II  K.  W.'8M;  Jackson  v.  Jacksonport,  56  Wis.  310,  14 

N.  W.  296.        ' 

'  .  '         •  ■  •  . ,      •.';..•■  ■  •  .        :'•.'.:■! 

B.  Mode  of  AppjiViNG  to  Take  the  Case  fi^om  the  Juby^ 

4.  Defendant's  motioja. 

(k  \yh6n,7 — .Neither  a  nonsuit,  nor  a  direotion  of  a  verdict  * 
for  the  defendant,  nor  a  demurrer  to  evidence,'  is  prdpeir  be- 
fore the  plaintiff  has  closed  hi^  case.* 

But  a  motioil  f6  dismiss  for  insufficiency  of  the  complaint 
may  be  made  at  any  stage  of  the  c^se.*^  before  evidence  of  the 
necessary  facit^.  omitted  to  be  alleged  ha»  been  received- without 
specific  objection.®    s     .  '     -       ,      .       ,         . 


.1 


iVValJcer  v.  Supple,  54  (J^.,178;  .^a^Uan  v.  Philadelphia,  180  Pa.  2?7,  36 
*Atl.  746;  Nixon  v.  Brown,  4  Blackf.  158. 

« Miller  v.  House,  63  li)vm,  .8^,  18,  K.  W,  7Q8..  ilegularly:  the  motion  shQuld 
be  made  at  the  close  of  plaintiff's  case,  and  if  it  was  proper  at  that 
time  it  may  be  renewed  after  all  the  evidence  is  in,  provided, the  de- 
fendant has  added  nothing  to  the  plaintiff's  evidence.  Buhnell  v. 
Rosenberg,  126  Hi.  App.  196'.  !   ' 

AocofTding  to  Stern  v.>Fh>aiOT€r,  10  M^i«|c.-219^  30  N;  Y.  Supp.  1067,  dii^ec^ 
tion  of  a  verdict  for  the  defendant : at  ■  fbhe  ch>8e  idf,  plaintiff's  cabe  i 
improper;  the  most  that  can  be  done  is  to  enter  a  nonsuit. 

If  the<  deieadant  introduiceB  efvidene^  in  his  own  behalf  after  the  denhil 
of  a  motion  to  direct  a  vetdict  at  the  cl6se  of' the  plaintiff's  case,  he 
thereiby  waives.' the  ztiotioii.  Fidelity  &>  G,  Co.  v.  Thompson,  11  L.R«A« 
<N:.S.)  1069iy  83  C*  a  A.  324,  154  Fled,  484,  12  Amu  Gas.  181  j  School 
Dist.  No.  11  V.  Chapman,  82  G.  C.  A.  35,  152  Fed.  887. 

•  Proprietary  v.  Ralston,  1  Dall.  18,  1  L.  ed.  18. 

*26  R.  C,  L.  p.  10p2,i§.3.4.  if^Qt  evep  \vlijere  he  ha^  mad^  api^inta  .laicie  ease 
against  himself,  if  by  evidence  not  conclusive  against  contradiction  by 
him,'    Miiler  V.  ilouse,  63  Iowa,  62,  18  K.  tV.  70d.  '  . 

And  especiany  where  tne  evidence  so  far  as  presented  discloses  a  question 
of  fkct,  AhA  ^art  bf  the'ttlfeiirii  in  suit  is  adinitted  by  defendant's  an- 
swer. ^  Hansen  T.  (Burt;  10  Misc}.  235^;  3(i  N;  Y;  Sitpp:  1061.     '  ! 

So,  too,  it  is  error  to  nonsuit  at  the  close  of  the  defendant's  case  without 
'giving  ihk  plaintiff' an  opportunfty  to  relbut  or  cbntradict  defendant's 
evidence.'  Ikitetzger  v.  liermain,  Xt  JT.  Y.  Week.  Dig.  181. 

But  the  court  may  dismiss  the  complaint  without  hearing  defendant's  evi- 
dence, upoii  being  satisfied,  at  the  close  of  plaintiff^s  case  in  an  action 
tHed  withoirt  a  jury,  that  plaintiff  cannot  recover.  Neuberger  v. 
Keim,  134  N.  Y.  35,  31  N.  E.  268. 
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In  Midiip^an  tliQ  defendant^  must  announce  tljat  be  rests  his  case  before  he 
can  insjst  that  the  coiir.t  should  rule  upon  a  qiiestion  of  sufficiency  of 
plaintiff's  testimony  to  establish  his  case;  until  the  defendant  has  so 
rested,  the  trial  court  has  the  right  and  discretion  to  refuse  to  direct 
the  verdict  in  favor  of  defendant.  .Hinchman  v.  Weeks,  86  Mich.  535, 
'  '48  N.  W.  700;  Morley  v.  Liverpool  &  L.  &  G.  Ins.  Co.  85  Mich.  210, 
48  N.  W.  502.  And  it  is  error  to  direct  a  verdict  for  defendant  where 
plaintiff  states,  while  the  case  is  still  in  the-  hahrls  of  the  defense,  that 

'  ha  tiesireB.toi  offer  further  material  testimony.  Field  v.  Clippert,  78 
Mkh.  26,  43  N.  \V.  1084. 

Motion  may  be  made  at  the  close  of  plaintiff'9  cftse,  but,  it  denied,  the 
objection  is  waived  if  the  defendant  afterwards  introduces  evidence. 
Grooms  v.  Neff  Harness  Co.  79  Ark.  401,  96  S.  \y.  135;  Hanson  v. 
Kline,  156  Iowa,  101,  113  N.  W.  504;  Pease  v.  Magill,  17  N.  D.  166, 
'  115  N.  W.  260;  Slye  V.  Guerdrum,  26  App.  D.  G.  550^  San  Antonio 
Traction  Co.  v.  Kelleher,  48  Tex.  Civ.  App.  421,*-*  107  8.  W.  64. 

6  Scofield  V.  Whitelegge,  49  N.  Y.  259,  12  Abb.  Pr.  N.  S.  320,  affirming  10 
Abb.  Pr.  N.  S.  104.  And  see  ante,  chapter  iv.,  'Motions  on  the  I^lead- 
ings,  §§  1  et  seq. 

» Reck  r.  Phoenix  lis.  C5o.  3  X.  Yi  Civ.  Pfoc.  "Rep.  376,  ^79. 

<  .  •         .       '  '■•'•.?•,.         • 

h  After  strict  cro^s-exq^mination,— -The  case  may  be  taken 
from  the  jury  after  plaintiff's  evideiace  is  closed^  althou^  de- 
f eBdant  ha^  (^os^-examine^d  plaintiff's  witnesses^  if  not  going 

beyond  strict  croes'^xamitiation.^ 

.    •.  ••      '    "  ,      .  .  •   .      .  .      •   .  <• 

1  Eastman  v.  Howfird,  30  Me.  58;  $Q  Am.  Dee.  611  (where  the  ^ualifieAtion 
above  stated  is.  not  exipressed,  Ipiut  iipplied). 

The  fact  that' ;d«le»dant  had '  set  m^  a  'countefclain  will  tvot- defeat  his 
moticml    Siocum  v.  Minneapolis  Miller'&  Asso.  33^  MinB;  488,  23  N.  W. 

862.  .-:.,:  ,        '       .       .  .-,,:.■ 


e.  After  fidl  cross'eocainhtation,-^A  defendant  who  has  car- 
ried his  examination  oi  plaintiff's  witnesses  beyond  the  limits 
of  a  strict  cr.osa-e^^araination,  and  brought  out  ^flSrmative  evi- 
denQe.pr.bpexIy  pai:t  of. bis  own  c^a^, .can,ftotr  v^ye  iov  a  nonsuit, 
etc.,  until  plaintiff  has  had. an  opportunity  <rf  »ebu4tal.* 

iWallingford  v.  Columljja  &  G.  R.  Co.  26.S,  C.  258^.2  9.' E.  19.  This  rule 
necessarily  rresul.ts.  from  the  .nature  and  limits  ^of  the  right  tp  nonsuit. 

Otherwise,  aepording  to  H^cpge^e  /V-  Wilson^  6  Wash.- .1.69^,.  31  Pap.  4,69»  wher« 
the  croBs-examinatioi^  is  only  of  an  e:|cpert  introdujc^d  by  plaintiff, 
though  matter  is  brought  oi^t  tending. ,  to  e^tablial^  an  affirn^ative 
defense.  . 
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d.  After  finaV  close  of  ckst. — ^The  case  may  be- taken  ftom 
the  jury  on  the  whole  evidence,  including  defendant's,  ^fter 
plaintiff's  rebuttal.' •  ."  '    ..  '       '  '      ' 

1  Lomer  v.  Meeker,  25  N.  Y.  361 ;  Brown  v.  Massachusetts  Mut.  L.  Ins.  Co. 
59  N.  H.  298,  47  Am.  Kep.  205-  Toulouse  v.  fare,  103  Cdl.  ^5i;  3T  Pad. 
146;  Gandy  v.  Orient  Ins.  Co:  52  S.  C.  224,  29  S.  E.  655   (nonsuit). 

And  the  judge  may  do  this  notwithsts^nding  he  had  denied  defendant'^ 
motion  for  a  nonsuit  at  the  close  of  plaintiff's  case.  Fitch  v.  Hassler, 
54  n!  Y.  677.    '    *    "  ..      .       •'     1 

And  so,  even  at  the  close  of  plaintiff's  case,  where  defendant,  as  a  witness 
for  plaintiff,  testified  fully  as  to  the  matters  in  controversy,  and 
plaintiff  did  not  ask  leave  to  introduce  rebuttal  evidence.  Doyle  v. 
R«id,  3S  App.  DiT.  681^  •  53^  N.  ■  Y.  Supp.  365.  .  .      r. 

In  Alabama^  a  general*  affimative'  ch&rge  at<  ithe  close  of  a^l  the  evidentse 

ift  properly. tgranjbod  joiUy^u  cases. wh^re  a  demurrer  to.h^s  ajdverssury'js 

'  evidence  by  the^  J&firty  r^qu^sting  t^e  charge  could  haiye  properly  beeii 

sustained.     Central  R.  &'Bkg.  Co.  v.  Roquemore,  96  Ala.  236,  11  Sa 

■«^-     -  ■    ••  .  '  ,  ■    .      ..        ... 

The  cases  do  not  clearly  indicate  plaintiff's  right  to  be  heard  in  ret^uttal 

(if  defendant  h^  gi^^n  evidence  iix,  his  pwi)  behalf,  beyond  strict  cross- 

examlns^tip^)  before  he  can  be  nonsuited  on  defendant's  evidence  with 

his  own,  but  the  right  is  clear.    Metzger  v.  Herman,  1%  N.  Y.  Week. 

Dig.  181.    And  see  Gandy  v.  Orient  Ins.  Co.  52  S.  C.  224,  29  S.  E.  655. 
'"''•■  ,   .  ,  ■  .         .  .     : 

But  11^  jde^n^ant  wJ^o  has  refused  to  answer  or  plead  after  his  demurrer 

to  the  /Complaint  has  been  overruled,  is  not,  after  the  evidence  on  the 

question  of  damages  is  closed,  entitled  to  move  for  a  nonsuit  on  the 

merits  pf  the  case,    Howe  v.  People,  7  Colo.  App.  535,  44  l*ac.  512. 

•  ••  •  •     •■  '         ■ 

And  the  legal  question  whet|it9r  thei*^  ^as  ^een  .a  failure  of  proof,  so  that 
the  court  should  order  a  particular  verdict,  must  be  raised  before  the 
;argument  and  submission  of  the  case  to  the  jury.  Franklin  v.  Krum, 
iVl  Hi*  378;  49  N^.  E.  513.     •  .   '  •        .  ^     / 

-    .'••'    •    •■•'    ■•      :      .  ■'    ■  ,.  '  ■.■.!•'.:•,         .    ■■    . 

6.  Several  codefenddnts^^—One  6f  several  codefeu'datits  may 
move  for  a  withdrawal  of  the  case  from  tfie  jury,  by  nonsnit 
or  direction  of  verdict,  or  otherwise  a&  is  propter,  as  to  himself 
only.^  :  =  ■ 

iKirk  V.  Garrett,  84  Md.  383)^5  Atl.  rt89;  Htkntdr  v.  Hauptner,  63  N.  Y. 

S.  R.  872,  30  K.  Y.  Supp.  1132  (dismissal  df  complaint).     • 
So  held  even   where  a^otjier   had  def?iulted;    otherwise   at  common   law. 

l«m«r  V.  Meeker,  25  N.  Y. ,  361,  and  cases  cited. 
Not  so,  hOiWever,  \aA  to  one  of  several  djefendants  sued  jointly,  where  his 
.    Abbott,  Civ.  Jur.  T.— 42. 
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liability  is  shown  by  th^  proofs  Jo  be  several.     Hewitt  t.  Maize,  5 
Idaho,  633,  51  Pac.  607. 

Such  a  motion  made  by  all  is  not  available  to  one.  of  the  defendants,  as 
to  whom  a  separate  motion  might  have  been  entertained.  Alarkg  v. 
Ha^tii)g8;  ;01  Ala.  165,  13  So.  297. 

A.  motion  to  direct  a  verdict  for  plaintiff  against  all  of  the  defendants 
is  properly  denied  if  plaintiff  is  not,  as  ^  matter  of  law,  entitled,  on  the 
evidence,  to  a  verdict  against  all  the  defendants.  First  Nat.  Bank  v. 
Holan,  63  Minn.  525,' 65  N.  W.  952. 

If  the  plaintiff  is  entitled  to  have  the  cases  submitted  as  to  one  defendant, 
the  court  cannot  direct  a  verdict  for  all  of  them.  Aygarn  v.  Blue,  118 
111.  App.  393. 

*         '  *  * 

/  .         •     .  .  . 

/.  Several  coplaintiffs,-^A  nonsuit  may  be  graBted  as  to  one 
ef  several  coplaintiffs ;  ^  but  it  is  error  to  graut  it  at  all,  f Gr  mis- 
joinder of  an  unnecessary  plaintiff.^  So,  also,  a  nonsuit  should 
not  be  granted  for  defects  of  patties  plaintiff.* 

1  Simar  v.  Canaday,  53  N.  Y.  298,  13  Am.  Rep.  523.    Otherwise  at  common 

law.  ' 

2  Simar  v.  Canaday,  53  K.  Y.  298,  13  Am.  Hep.  523.    Otlierwise  at  common 

law.    Fuller  v.  Fuller,  5  Hiin,  595  (noiisuit  refused  though  a  joint  ac- 
tion was  brouglit  on  a  several  interest). 

'  ■  .''■  *  .  '  •  .  . 

3  As  where  the  contract  in  a  suit  was  with  a  copartnership  and  the  suit 
,. .    was  by  only  one  of  the  partners.    Williams  v.  Southern  P.  R.  C6.  110 

.  Cal.  457,  42  Pac.  974.  ''The  absence  as  parties  6i  some  of  th6  partners 
from  a  copiplaiut  by  one  or  mqre  of  them  on  a  partnership  demand 
does  not,  speaking  strictly,  affect  the  merits,  and  in  order  to  be  con- 
sidered must  be  pleaded  by  the  defendant." 

I 

I 

g.  Variance;  several  causes  of  ac<ion..-T-The  fact  tbftt  plain- 
tiff has  proved  a  cause  of  action  not  alleged  in  his  complaint 
dpes  not  present  the  grant in,g.  of  a  nonsuit  for  an  entire  failure 
to  prove, the. q^ijisei, which  was  alj,(^ged,*  unless  the  evidence  was 
ireceivied  without  obj^ectioiX)  and  was  pertinent  solely  to  the  cause 
of  action  proved,* 

VSouthwiek  v*  First ^N^Lt-  B^nk^  84N..Y.  420;  Elp^ore  ▼.  Elmore,  114  Cal. 

516,  46  Pacr  453  .(X^biere  a  motion  for  a  nonsuit  at  the  close  of  plain- 
...   tiff's  evidence  was  held  the  proper  method  in  w^ich  to  raise  a  question 

of  variance  between  the  complaint  and  plaintiff's  evidence)';  Cook  v. 
,     Walley,  1  Colo.  App.  163,  27  Pac.  950;  Shomo  v.  Hansom,  »2  Ga.  97, 

'IBS.  E.  534;  Wisconsin  C.  R.  Co.  v.  Wieczorek;  151  111.  579,  3S  N.  E. 
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I 

678  (where  mption  fqr.  diteotcd,  verdict  was  overruled,  and  leave  ,ta 
amend  granted,  but.no  amendment  filed;  refusal  to  direct  verdict  l^eld 
error)  i  Anthony  v.  Wheeler^  130  lit  128,  22  N.  E.  494!       . 

If  the  direction  of  a  verdiict  is  sought  on  the  ground  of  variance,  the  points 
of  variance  should  be  specifically  stated.  Illinois  C  H,  Co.  v.  Beh!]fe)tiB, 
208  111.  .^0,  69  N,  E.  796;  Zellersy.  White,  208  111.  518,  100  Am. 
St.  Rep.  243^  70  N.  E.  669.        ,  ,  ' 

Evidence  must  be  pertinent  to  the  allegations  of  the  pleading[..  Kelly  v. 
Malone,  5  Ga.  App.  618,  63  S.  ij.  639. 

Plaintiff  cannot  recover  on  a.ciaus^  of  action  different  :frpm  tha^  alleged. 
Seebach  v>  Kuhn,  9  Cal.  App.  485,  99  Pac.  723 ;  Atlantic  Coast  Line  K. 
Co.  V.  Caple,  110  Va.  614,  66  S.  E.  855;  Gris\v'old  v.  Haas,  145  Mo. 
App.  678,  122  S.  W.  781. 

Plaintiff  cannot  recover  on  a  substantial  variance  between  the  pleadings 
and  the  proof,  Cockins  v.  Bank  of  Alma,  8.4  Neb.  624,  133  Am.  St. 
Rep.  642,  122  N.  W.  16;  Oilman  v.  Ferguson,  116  111.  App.  347. 

And  according  to  Gallaudet  v.  Kellogg,  1J33  N.  Y.  671,  31  N.  E.  337,  a  com- 
plaint should  be  dismissed,  and  not  a  ver(fict  ordered,  where  there  is  a 
material  variance  between  the  complaint  and  proofs.  Fiorito  v.  In- 
terurban  Street  R.  Co.  48  Hisc.  614,  95  N.  Y.  Supp.'628.  ' 

So  nonsuit  was  held  to  have  been  properly  granted,  in  the  absence  of  a 
motion,  to  change  the  ^arr.,  in  Case  v.  Central  R.  Co.  69  N.  J.  L.  471, 
37  Atl.  66.     '     '"      "  ,    '     '     '       *         '     !  ■"  " 

Otherwise,  where  the  facts  whose  omission  from  the  complaint  constitutes 
the  variance  are  stated  in  the  answer.  Hamilton  v.  Great  Falls  Street 
R,  Co.  17  Mont.  334,  42  Pac.  860,  43  Pac.  713.  Or  in  the  reply,  Salter 
A.  Wood  Mowing  &  Reaping  Mach.  Co.  v.  Bobbst,  66  Mo.  App.  427. 

Or  w^ere  both  causes  of  action  are  alleged,  though  the  evidence  be  pertinent 
to  and  sustains  only  one.  Levy  v.'  Harris,  29  App.  Div.  453,  61  N.  "f. 
Supp.  963.  Especially  if  defendant  has  not  moved  to  compel  plaintiff  to 
elect  on  which  cause  of  action  he  I9in  r^ly:  ^PiUreall  tj  JSt*  IPlaiil  F.'  &  M. 
Ine;  Co.  6  N,.D.  100,  64  .N.  W.  94i3. 

BNe^-Yo^k  Cent.  Ins^Co.  v.  N9,tional  Protection  Ina.  Cou  14  N.  Y.  8»6; 
Johnfeon  v.  Spear,  82  Mich.  453,  46  N.  W.  733. 

And  evidence  relevant  and  pertinent  to  the  issues  made  by  the  plleadings  is 
not  avadlable  to.&uppoft  a  dsfense  not  pleaded^.&o.a^,  to,i:eqUrire  tbe 
court  to  direct  a^.verdiQt  for  defendant  thereon  because  it  is  not  con- 
tradicted. :  Elmer  y.  Mutual  Ben.  Life  Asso.  64  Hun,  639,,  19  .N.  Y. 
Siujq).  289.  ,.    .  .    ,    . 

But  a  complaint  la  ptoperly  dismlMed  where  evidence  tesitablishing  «  com- 
plete defense  ia  admitted  without  objection,  although:  such  defensie  was 
not  pleaded; '  Brennan  V.  Soice,  19  Misc.  641,  44  N.  Y<.  Supp*  SSiK. 
■    '        ■      .        ;'....•..  .  .  .  .  >    ,     ■      .' 

h  Plamiiffs  course  to  defeat  motion. — A  motion  for  a  non- 
suit/  or  to  direct  a  verdict,  or  a-  demurrer  to  evidence/though  in- 
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tfe'rposed'dil  a  Stifficieiit  ground,  may  be  defeated  by  the  exercise 
of  the  common-law  right  of  submitting  to  a  "voluntary  nonsuit^ 
of  by  g-i^tting  leave  of  the  judge  to  withdraw  a  juror,^  or  to  re- 
oj^en.  t^ie  case  ancj  give  further  evidence.* 

1  Harris  v.  Beam,  46  Iowa,  118;  Pleasants  v.  Fapt,.22  Wall.  116,  l23,  22  L. 
ed.  ,780,  783;  Pescud  v.  Hawkins,  71  N.  C.  299;  Mayer  v.  Old,  51  Mo. 
App.  214  (error  to  refuse  permission  to  do  so).  Contra,  if  defendant 
has  set  up  his  answer  and  counterclaim  for  substantive  relief.  Wilkina 
V.  buttles,'  114  N.  C. '550,   1'9   S;   £.60©. 

*       '      »  »  •   .  .  ' 

But  not  by  asking  to  discontinue  when  the  cause  is  call&d  and  without 
giving  evidence.     Diincail  v.  DeWitt,  7  Hiin,  l84.  '  ' 

But  if  plaintiff  refuses  to  avail  himself  of  an  offered  opportunity  to  dismiss 
or  take  a  nonsuit,  he  cannot '  complain  Qiait  the  court  then  directs  a 
verdict  for  defendant.  'J^ompson  V.  Etowah  Iron  Co.  91  Ga.  538,  17 
S.  E.  6^3.*     '  *  ■   •     '  ■'■■:■■ 

in   some  states  voluntary  uorisuit  is  discretionary  with '  the '  cburt.     See 
'  .    ante,  pia,ges  536  et  seq. 

8  Van  Syckels  v;.  Perry,  3  Robt.  621.  This  application  is  discretionary;  for 
review  of  the  authorities  on  withdrawal  of  juror,  see  note  in  48  L.R.A 

';  '^'43^.',"'''.  ;/■  ;  ..     :.'■"■'  "' "    ' 

8  Hunt  V.  Maybee,  7  N.  Y.  266,  27'3rMay  v.  Sanson,  5  Cai.  360;  Abbey 
Homestead  Asso.  v.  Willard,  48  Cal.  614 ;  Wadsworth  v.  Thompson,  18 
6a.  709;   McColgan  v.  McKay,  25  Ga.  6^1';  L^rman  v.  Huey,  13  B. 
.'Mon.  436.  "       '     '  '' 

This  app.y^atioa  is  discretjonary.  Hunt  v.  Maybee^  7  N.  Y.  |^66 ;  Reed  v. 
Barber,  3  N.Y.  Code  Rep.  160.  "  '      '      

But  a  refusal  tq  e^^ercise  discretion  is  error.    Lewis  v.  Ryder,  13  Abb.  Pr.  1. 

5r  Fladniifl'siii0tion  for  a  verdict  »>    ... 

Where  the  question,  after  defendalit^s  case' 'is'  closed,  is  in 
liKe  tnannelr  ^litir^ly  one  of  law,  th*e  judgemay  direct  a  verdict 
for  the  plaintiff.^         '    '     "  "'  •  -        •    ' 

t'Andtt^^n  Cduftfy'Coibr^.  v.lBeal,  113' TT.  S;  2t7,  B4i,'^8*I>.  ed.  96%  971,  5 

\   •  g\tp.'Cti  Rep.  433,  And  cases  dted."  People  v.-  €o«k;  S'N..  Y.  67,  75,  59 

'     'Attit  Defc.  491i'  B^ttlis  V.  WoodWol^thi,  49ib\tk,  ^405"'ftnA  Uftion.  P.  R.  Co. 

V.  McDonald,  152  U.  S.  262,  38  L.  ed.  434,  14  Sup.  Ct.  Mp.  6J;«,— are 

'•'     anetiotis^  foi^^  personal i  in juricis',  ih'>^hii(^otHe<t(n«L^pUtiQd..faota  showed 

«•      ^fendant^ ' negligence, 'Wheriaupon  the. court  so  ' Isistirueted  the  jury, 

WftVin^.to  them  only  the  .qiiestion-  of >•  damages;.  Harris  v..  Loviiville, 

N.  O.  &  T.  R.  Co.  35  Fed.  121;  Terry  v.  Mutual  L.  Ins.  Co.  11^  Ala. 

(iuri242,"2i  8o.'i582;  4jOs  Aaigeles.  Farming  &  Mill.  Go.-.  V.  Thompi^on,  117 

'A,  iJDqK  ^4,  49,P»,c.  7a4;  Pi^ndle^on  v.  Sipiss^ert,.  1  ,Cplo,  App.  508,  29  Pac. 
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521;'  Wilson  Cdkl  .<&.  Lumber  Gopv.  .IS^H  fo  B.  .WP<»i'vv«cJ<ii^f>Mfi<^.  Co. 
97  Ga.  330,  2B.S.  E.  630;  Kllisettf  v.  Oaflutoet  »Fite.€laiy.ClO.  .Idd.Ilt  505, 
46  N.  E.  372;  Hartman  Steel  Co.  v.  Hoag,  104  Iowa,  269,  73  N.  W.  611; 

Hilli8  V.  First  Nat.  Bank,  ^4,^^n.  ^^hf%m.mr,MH/nt^ 
toA,  17  Ky.  L.  Rep.  534,  31  S.  W.  881;  Woodgtbck  v.  Canton,  91  TMe. 
62/39  Atl. '218;  tfarnuni  v.  Pltdhet,  151  MUsA"  47X),'24-N.*b1  •59^;'1^eb- 
be^'V.  Turner,  94  Mich.  «89i  54  N.  W.  SOO-  tettorfcd'nrttdb  80  in  proper 
case);  We»tem  Mfg-  Go.  v.  RogefSi-  54  jNab,  46ft,;  7*  $f.r.W^.(^4»9; 
Amenca?i;.Saw  Co.  v.  First  Nat.  Bank,  -W  .N.  jJ,  I^^,4|17,  .3§  ,4tL.6.62 
(error  to  refuse  in  proper  case)  ;  Parker  v.  McLean,  134  N.,Y.  255,  32 
N.  E.  73;  Purcell  v.  St,  Paul  "P/k  J^V  Ins!  Co.  5  K  P-  lObj  64  N.  W: 
^43;  Davis  v.  Huggins,  179  Pa-  6b8,  36  Atl.'3'18;  ^anWri'F.  I'n^.  Co. 
V.  Fremont,  E.  &  M.  Valley  R.  (Jo.  •7- S.  D.  428;  64!N.'.W.S14;  iCfabcy 
V.  Beis,  5i  Wa^h.  Si71,  31  P'ac.  971..  See,lil90  ju)te  to!  GimJt>ej  y.  .Mi^owi  P^ 
R.  Co.  4  LI^IJ^.  777.  .-..;;        ,    ,  ..  ,.,,;.     .    ,  .  .., 

So)ieJ4»  not>Yi)J[iftJiU>nding  his  pr^ojC;  nation  to  4irect  fi  v^p4ipt  waif  refused  on 
the  ground  that  his  evidence  was  insuflBcient,  where  additional  evidence 
fully  justifying  such  direction  is  introduced  after  the  first  ruling^ 
Ward  V.  Dickson,  96  Iowa,  708,  65  N.  W.  997. 

The  motio^  can^do^  b^  panted  before  defendai^t^'s  case  is  closed-    ^ingsforu 

V.  £0^4;  1,05  Kass.  495.    See  aUp  Louisville  &  ^.  ^.  Co.  v.  lt^rb|y,  19 

Ky.  li. , Rep. 5 1383,  43  S.  W.  4^1    (sustaining  refusal  of  jper^iiiptory 

instruction  asked,  at  the  clo^e  of  defendant's  testimo;iy,  who  liad  the 

,  burden  of. proofs  and  befor^  plaintiff  ha4  offered, any  evidence).   , 

In  Mlssou^^i,  it  8eiQpis,,a  peKemptqry.injsitfU9tion  to  find  for,  p^a^ntiff.is  im- 
propecj  ^ve^  tjaough  tl^ere*  be,  no,  conflict,  in.  the,  .testirnqny.    ^^i^pare 
!H«8ton  V.  Tyler,  140*  Mo..,?i^2,  36  JS.-W.  6?4^,4;i'.S.  .W,.79^;  :WoJff  v. 
.  Campl^ellj  ^10  MOf  114,,  19  S.  W.  |5?^;  Gregory  y.  (^h^mb^r^J  7^  Mo. 
294;,  yaujqt  V,  Garopbjell,  8  ^o.  2.^.u^ffi^\*  W^ar,,  4.14p," .llj)6>  Na- 
tional, Prewe^y  do,  y.  Lindsay,. 72  Mo^  App^5;9i.  ,.,.;     ,^     :  ;.,  ,;, 

hi  North  Carplittai  if  idie  plaintiff,  oc  the  pavty.mfho  Jj^ajsnthjEi  .bunion  of 
proo(f,  hatt  offeted  no  evidieaice  to  prcrveothe:  l8Abe/or.<no  8Ufih(^yi4ence 
as  the  jury  ought  to. -find  a ,vef diet  tlppo  .(»san/Wi;ttkwws|iy.y.(W«»8on, 
•7il,  Ni  G*  ^51  >,  the,  pourt  should  aay.s9,.,a:nfi  <Uf.ec)i  9,  ^n^jng  in.Xh^ 
^egatiye.  But.  ,no  matter  how  1  M^ropg  a,nd .  uncpntradictory  X^f  evi- 
deaoe  is  \^  support  of  Uie  is^ue  t\y&,  couf  t  /;aJQAot  iarithdf«^w  1;]^e' issue 
frow-  thf  jury  aijcj,  diprect  «,n  i^wnativ^.^d^^^;  >j;his  i?  ipff^l^i^bi^d  by 
tb#  Cf»4«  C§  413),  ,,^f  therp  is  np  evMence  tO' suppio^rt  jtjj^  lifg^tive, 
an^  the>fvidiaificeiMif«  true,  eBtalbli^l^es  the  ^ffirnj^artive, ,  of  th9.,i^sii^,  the 
.  court  ipay  iijst^iict.  th^?,  Ju ry  that ;  i f  tl^ey ,  .^pjeljey e  .tfve  eyi^ejiqe  /tlj ^yi  may 
find  an  affirmative.  Anniston  Nat.  Bank  v^.pur^m  /School ;lQoni]i^lttee, 
pL21  N,  ,C..107,,  2^  S,  E.  ;J34,  and  cases  cited,  ^ut.  see  9:armon  ,Vj 
lHunt,,116  K.  C.  678,  ^1  g.'.E.  559  (whereat  was  jield  V>.l>e^he  duty 
of  the.  court  to  find  for  plaintiff  whei:e  defendant  admitted  the  .cause 
of  action,  and  offered  no  defense  )>  .  ...  / 

Motiqn  8hou^4'  specify,  grounds,     galley  v.  Rip,  Grapid©  Western,  Bi.  Co. 
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34  IiFtah,  428,  98  Pac.  Sll;  Hanson  vi  Litidstfoni,  16  N;  D.  584,  108  N. 
W.  798;  Hbwie  t.  Brktrud,  14  S.  D.  648,  86  N.  W.  747. 

6,  tfption  by  both  particjB  for  a  yeirdidt.    '  ' 

,  .As.  to  the  effect  of  a  motion  for  .verdict,  by  both  parties",  there 
is  soi^e  conflict  among  the  decisions,  but  the  weight  of  authority 
seems  to  hold  that  where  both  parties  request  a  peremptory  in- 
struction and  do  nothing  more,  they  thereby  a&sttme  the  facts 
to  be  undjisputed,  and  in  effect  submit  to  the  trial  judge  the  de- 
termination, of  the  inferences  proper  to  be  draw,n  from  them,* 

But  a  party  who  has  requested  a  peremptory,  instruction  may, 
lipon  refiisal  of  the  court  to  give  it,  insist,  by  appropriate  re- 
quests,  upon  the  submission  of  the  case  to  the  jury,  where  the 
evidenbe  is  conflicting,  or  the  inferences  to  be  drawn  f tom  the 
testiinony  are  diverg^ht.*       .     : 

^BeutteU  v.  Magone,  157  U.  S.  154,  39  L.  ed.  654,  15  Sup.  Ct.  Rep.  566; 

Bradley  Timber  Co.  v.  White,  58  t).  C.  A.'  65,  121  FedVYZO;  West  v. 

.Upberts,  68  C.  C.  A.  58,  135  Fed.  3o0;  Insurance  Co.  N.  A.  V.  Wisconsin 

C.  R.  Co.  67  C.  C.  A.  300,  134  Fed.  794;  Northaiia  v.,  Ihternalional  Ina. 

Co.  165  N.Y.  666,  59  K  E.  1127;  l>imble  v.*  New  tork  C.  &  H.  R. 

R.  Co.  162  N.  Y.  84,  48  L.R.A.  115,  56  N.  E.  532;  New  England  Mortg. 

Secur.  Cb.  v.  Great  Western  Erevatdr  Go.  6  N.  D.  407,  71  N.  W.  130; 

Bank  of  Park  River  v.  Norton,  12  N.  D.  497,  97  N*  W.  860;  Duncan 

V.  Great  N6rthern  R.'  Co.  17  N.  I).  610,  19  fc:R.A.(N.S.)  952,  ll8  N. 

W.  826;   Snowv.  Modern  Woodmen;  24  Oliio  C.  C.  142-;  Gillrgan  v. 

Supreme  Council  R.  A.  26  Ohio  C.  C.  42  i  First  Nat.  Bank  v.  Hayes, 

64  Ohio  St.  100,  ^"9  N.  fi.  893;  Patty  v.  Salem*  Flotiring  Miih  Co.  53 

•     Or.  350,06  Pac.  1106,  98  Pad. '521,  lOOPac.  298;  Sundlitig  v.  Willey,  19 

S.  D;  293,  103  N.  W.  38,  9  Ann.  €as.  '644;  McCdmb  >.  Badkcorville,  20 

-  S.  D.  353;  106  N.  W.  300 ;  26  M.  C  L.  p.  IO8O,  §  Bft*  • 

Conti^k:'    Wolf  V.  Chicago  Sigh'PHnting  Co.  233  in.  ^01,  84  Nl  E.  614,  13 

'  '  Ann.  Cas.  369    (reversing  133  111.  App.'  366) ;  German  Sav.  Bank  v. 

'   Bates  Addition  Itfiprov.  Co.  Ill  Iowa;  432,82  N.  W.  1015 ;  Stauff  v. 

Bingenheimer,  94  Mitin.  309;  10^  N.  W.  694  5  Thompson  v.  Brennai^;  104 

Wis:  564,  80  N.  W.  947  ' (ej^pi'essly  disapproving  JNew  York  cases); 

Fttrliers'   Nat.    Bank   v.    McCall,    25' Okla.    600,    106  'Pac.    868;   26 

L.R.A.(N.S.)   217;   Second  Nat.  Bank  v.  Smith,  91  N.  j:  L.  631,  103 

"Atl.   862,   1   A.L.R.  470.  '  '    •  '  '    '     ' 

« Empire  State  Cattle  Co.  v.  Atchison,  T.  4  S.  F.  k.  Co.  210  U.  S.  1,  62 

L.  ed.  ,931,  28  Sup.  Ct.  Rep.  607,  ,15  Ann.  Cas.  70;  Minahan  v.  Grand 

Trunk  Weisterh  £  Co.  70  C.  C.  A.'  463,  138  Fed.  97;  McCormick  v. 

National  City  Bank,  73  C.  C.  A.  350,  142  Fed.  l32,  6  Ann.  Cas.  544; 

•  :6:irt2!  T.  Peck,  113  N.  Y.  226;  21  N.  E.  130;  Sutter  r.  Vandeveer,  122 
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N.  Y.  652.  25N/B.  »07;  'First  Nftt.'Bttnk  v.  Hayesr,  6*  Ohio  St.  100, 
59  N.  K.  893*:  !Bti»ohm  t:  Zdellner,  61  Misc.  56,  Hi  K.  Y:  Sxipp,  1063; 
see  also  notes  d  Axin.  Cas.  647;  13  Ann.  Gas.  372;  Akin. '  Gas.  1013C, 

1347.'    ''   •     '^    "  .  •  •'•'      i   /..:■.■•    - 

7.  Form  of  motion.    |  ;       .  ; 

In  some  jurisdictions  a  motion  to  direct  a  verdict  must  be 
made  in.^v^nting-,*  while  in  others  it  naay  bemads  or^Uy,*  T^le 
requirement  in  thi&  respect  would  seem  to  depend  on  locali prac- 
tice with  referent*^'  to  requested  instructions.*  ' 

1  Ro88  V.  Koliler,  163  Ky.  583',  lli  S.  W.  36,  L.U.A.  l!915P,  6^1.     '' 

JKiBg  V.  Cox,  126  Tpni),  553,  151  3-  W-  58.;  Southern  Ice  Go.  v.  Black;,  136 
Tenn.  391,  189  S.  W.  8(61,  Ann.  CHS.1917E,  695.    .... 

S26  B,  G.  L.  p.  1082,  §  85.       ;     c     : 


p.,  EUXE^  OF  DeCIS](OK. 


•  ■!  . 


8.  Contents  of  pleading  to  be  coni^idered  together.  ,    ^ 
Where jftdmiesions  in  a  pleading lare  relied  qq -as  grouad  for 

taking  the  ease  from'  the*  jury,,  all  the  cdnttecteid  admissions:  and 
allegations  must  Ije' taken  together.  It  is  not  proper  to*  direct 
a  verdict  if  the  eS6it  of  admissions  is  qualified  by  allegations 
on  which  defendant  h^s  a  right'  to  go  to  the' jiirv.^ 

^ '  '       ■' '     .      •  I     ♦»■    . •  «    .1     .       .*  •'  I .  '    .  ■   •  '    ,' . . . ii ' 

1  Goodyear  v.  J)e  La  Y^gn^  10  Hup,  5p7,,  ,  .r   ., 

9.  General  rtlie  a's  to  assuming' tirttth  Of  adversary**  eviflencle.  ' 
On  an  application  tp  take  the  case  from  the  jur^, /whether  by 

m^otipn  fqr.fi  nonspitj,^  pr  a  direqtiop  of  a  verdict,*  or  Ijy  de- 
murrer to  evidence,"  the  eyiijence  pfitheopposi^^  payty.must  be 
assumed- to  be  true,  and  he  is  to  be  given;  thetbanefit  of  all  legiti- 
mate infe!r6nces 'therefrom  in- his  favor.     '^"   -  ' . 


.N  .  ,  ..  .  •  ./ 


1  Fairfax  v.  New  York  0.  &  S.  R.  ft.  Go.  B  Joi^es  A  S.^128,  tevcfrse^  in  67 
N.  Y.'ll,  on  Othci/  grounds;  My^r 8' V.' Dixon,  45  How.  Pr.  48,  d^lTones 
&  S.  3Wj  Gook  V.  New  York  €.  R.  Co.  1  Abh.  A|)p.  DwJ.  432;  Miynes 
V.  AtwMer,  88  l^a.  496;  WalkeF  v.  Suppte,  54/Qa.  178,  180;  Fjr^st  v. 
•  Gibson,.  69J  a».  600,  602  >  Smyth  v.:  Craig,  3  W>tt8  ^  S.Ui  Bqvjmi  v. 
Insurance  Co.  9  Watts  &  S.  187  j  Morse  v.  Granite  County  Gomrs.  19 
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;  Mont.  4501,  48  Pac.  745;  Wallace  v.  Suburban  R.  Co.  26  On  174,  25 
L.R.A.  ^63,  a7  Pac.  447 ;  Bastiau  v.  Philadelphia,  180  Pa.  227,  m  Atl. 
746;  Goldston^  v.  Merchants'  Joe  &  Cold  Storage  Co,  123  Cal.  a25,  56 
Pac.  776;  Cole  v.  Durham,  176  N.  C.  289,  97  S.  E.  33,  11  AX.R.  560. 

A  motion  for  nonsuit  admits  all  the  facts  of  which  there  is  any  evidence, 
with  the  facts  which  the  evidence  tends  to  prove.  ^  Pilmer  v.  Boise 
Traction  Co.  14  Idaho,  327,  94  Pac.  432,  15  L.R.A.(S^.S.)  254,  125  Am. 
St:  Re^.  161. 

a  Parks  V.  Ross,  11  How.  37^,  13  L.  ed.  735;  Purcell  v.  English,  86  Ind.  34; 
Pratt  V.  Stone,  10  111.  App.  633;  Bishops  v.  M'Nary,  2  B.  Men.  132, 
36  Am.  Dec.  592;  Gallatin  v.  Bradford,  1  Bibb,  200;  s.  p.  Stone  v.  Chi- 
cago &  N.  W.  R.  Co.  47  Iowa,  82 ;  Henderson  v.  Chicago,  B.  &  Q.  R.  Co. 
73  111.  App.  57,  and  cases  cited;  Meyer  v.  Houck,  85  Iowa,  319,  52  N. 
W.  235;  Baltimore  City  Pass.  R:  Co.  v.  Cooney,  87  Md.  261,  39  Atl. 
g59;  Pirie  v.  Gillitt,  2  N.  D.  255,  50  X.  W.  710;  Snell  v.  Consolidated 
Street  R.  Co.  9  Ohio  C.  C.  348,  6  Ohio  CD.  346;  Marshall  v.  Harney 
Peak  Tin  Mill.  &  Mfg.  Co.  1  S.  D.  350,  47  N.  W.  290;  Walcott  v. 
Metropolitan  L.  Ins.  Co.  64  Vt.  221,  24  Atl.  992;  Burghardt  v.  De- 
troit United  R.  Co.  206  Mich.  545,  173  N.  \V.  3^0,  5  A.L.R.  1333;  Har- 
ris V.  Missouri,  K.  &  T.  R.  Co.  24  Okla.  341,  103  Pac.  758,  24  L.R.A. 
(N.S.)   858. 

8  Christie  v.  Barnes,  33  Kan.  517,  6  Pac.  599,  and  cases  cited;  Miller  v.  Chi- 
"      cago,  M.  &  St.  P.  R.  Co.  41  Ftd.  898;  Gluck  v.  Cox,  90  Ala.  331,  8  So. 
'       161    (in  effect  provided  by  statute  under  which  case  was  decided |; 
,  Wilkinson  v.  Pensacola  &,A.  R.  Co.  35  Fia,  82,  17  So.  71;.  Pennsylvania 
Co.  V.  Stegemeier,  118,  Ind.  305,  20  N.  T^.  843;   Friend  v.  Miller,  52 
Kan.  139,-  3.4  Pac.  397 ;   Barth  y.  Kansas  City  Elev.  R. .  Co.  142  Mo. 
535,  44  S.  W.  778;   Pittman  v.  El  Reno,  4  Okla.  638,  46  Pac.  495; 
Summers  v.  Louisville '&  N.  R.  Co.  96  Tenn.  459,  35  S.  W.  210;  Gal- 
veston H.  &  S.  A.  R.  Co.  V.  Templeton,  87  Tex.  42,  26  S.  W.  1066; 
Childress  v.  Chesapeake  &  O.  R.  Co.  94  Va.  186,  26  S.  E.  424;  Bowers 
V.  a^ia^ol  (?a^  &  Eleptri^  <?p.,;ipqtVA.  533,,  ^2  ,8.  ;(iL  .S^jSj;  .gh^fftpnaUe 
J    &  p.  R.  Co.  V.  Hafl,  109  Va.  296/63  S,  E.  1007;  Richmond  v.  Barry, 
109  Va.  .274,  63  S.  e!  1074;  Bensick  v.  St.  .Louis  Transit  Co.  125  Mo. 
App.  121,  i02  S.  W.*  587;  Coon  v.  At6hiion,*T.>  S.  F.  R.  Co.  75  Kan. 
'     282,'8d  Pao.  682j  Biss  v.  Rublee,  76  Vt.  8^5, 'fit  Atl:  965;  MUggev. 
i      JAckson,  50  Fla.  236,:  30  So.  157;  Ruth  vl  St.  Louis  transit  Co.  98 
Mo.  App.  1,  71  S.W.  1065;.Deitring  v..«^t.  Lopia  iTranwt  Co.  109  Mo. 
App.  524,  85  S.  W.  140;  Alexander  v.  Zeigler,  84  Miss.  560,  36  So. 
536;  Heine. V.  St.  Louis.  &  ^.  F.  K.  0o.14^  Mo,.  App,  443,  129  S.  W. 
'421;  Chptflton  V.  at.  Louisi  &  Su  F.  R.  CD.  200  Mo.  413,  98  S.  W.  529; 
'  ,•  'NAtidntfl  JUve  S^ock  G&mmisdiott  Co.  v.  Marion  jState  •  Bank,  130  Mo. 
App.  464,  aiO  S.  W.  34.;   Ziflka  v.  Ziska,  20  Okla.  634,  95  Pac.  254, 
'     2B  L.R.A.(N.S.)  1;  Luper  v.  Henr^,  59  Wash.  33^  199' Pac.  206.     ' 
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10.  Snfleicncjr  of  eirid^ace.  .  i.  :   • 

To  autHorize  th6  sikbnii^sion  of  a  qti^stion  6f  fact  to  the*  Jury 
it  is  not  enouffh  that  there  was  a  mete  sciiitilla  of  evi'deiicle'.* 

1  Baulec  v.  New  York  &  JH.  R.  Co.  59  N;  Y.  $56,  If  Am.'  ReJ):  325,  atfrfif- 
ing  in  effect,  12  Abb.  Pr,  ]^.  S.  5ld,  h  X'ans.  43^,  62  Barb.  623;  Hath- 
away V.  :feast  Tennessee,  V.  &  6.  R.  Co.  29  Fed.  489';  Mt.  AdAnrt  fe  E. 
P.  Inclined  R.  Co.  v.  Lowery,  20  C.  C.  A.  596,  43  V,' s!  App.  408,  74 
Fed.  463;  Bygum  v.  Southern  P.  Co.  4  Cal.  Unrep.  625,  3Jff'IPaHy.'415; 
Offiitt  V.  ^otld^s  'Columbian  Exposition,  175 'III.  4T2,  51  N.  E.  ^651,''and 
cases  cited  (where  it  is  held  that  the  phrasfe  **evJd«nce  tending  to  p*ove" 
means  more  than  a  mefe  i^cintiHk,  but  "evidence  upon  "Which  the  'jury 
could  without  acting' unredson'atoly'*  ih"  the' eye  of  the  law,*  decide  in 
favor  of  the  party  prbducing  it)  ;  Misyervj  fioucki  8fi  Iow«,  319,  52 
N.  W.  ^35  '  (expresslilr  bvert^tilitrg'  and  reptidiatin^  the  sci»lilld' doc- 
trine) ;  Elweir  V.  rfacker,  66  M^.  416,  30  Atl.  64;  BftUimoref  &.^.  R. 
Co.  v.'State,  71  H^fd.  590,  18  AtT.  M9,'  Hillyef  v.  mckiiiSOTi,  1&4?  Mass. 
502,  28  N.  E.  905  and  cases  cited;*  Rstinger  v.  Boston  Mut 'Life tAsso. 
16T  Mass.  aOO,  =44  I^.  E.  1088;   Hemmens  v..N«l80n^  138  ;Nw/Yi  ^Ih 
20  L.R.A.  440, '34-:^.  E.  34S;  Bulger  v.  Biosa,  119  N.  Y,  4^»,.^.]K.  E. 
852;  Cftble  v:  Sottthem  R.^Co.  122  N.  C.  «»2,  29  .S.  E,i  4^77 ;. /B^stian 
V.  Phiirtdielphia,  180  Pa.  $27,  86  Atl.  746   (.wjatewi  it  U9v  held  thf-t  if 
thiere  be  any  evidenee  beyond'  a  miare  -scintilla;  hov^ever;  -aUght^o^rom 
which  th«i   jury  may   drAw  an  inference   favorable   to-  plaintiff,,  the 
case  should  go' t(i  the  jury)  ;  -Galveston,:  H.  &  S.  A.  iC.  Qo.  v..  Jjaber, 
77 'Tex.  158,  ^  Si  W.  64,  and -cases  cited;  Cunningham. V../ Union.  1?.  R. 
Co.  4  Utah,  206,  7'Pac.  795;  Mai?ion I  County  v;  Clarlc,  94tU.  ^;,278, 
284,  24  L.  ed.  59,  61.    In  this  case  the  court  says:    "Docided  c;a8e£(iinay 
be  found' ^hei'fe  it  is  held  that  if  there  is  a  scintiUaf  of- ,evi4em»e  in 
ftuppoi't  <of  a  case,  the  judge. is  bound  to. leave  it  to  tiiejuxy;  but  the 
modefn  decisions  have  establiflhed  a  more,  reasonable  r\\lfy,.,iQ^iWity 
that  before  the  evidence  is  left  to  the  jury,  there  is  or  may  be  w^very 
caae  ^  p^-pjiminary  question  for  the  judge,  not  whether  there  is  literal- 
ly no  evidei^c^  b\it  wl^ether  there  is  any  upon  whicji  a  jury  caii'  prop- 
erly, proceed  to.  find  a  verdict  for  the  party  produding  it,  upon  whom 
the  burden  of  proof  is  imposed."     Raby  v.  Cell,  ^5  Pa.  80   (where  it 
isiSfiid  .th^^i  the  rule,th^.t  a.  scintilla  of  evidence  must  go  to  tie  jury 
has   been   justly   exploded,   both   in  England   and   in  "Pennsylvania)  ; 
Matlackv.  Mann,  37  Phila.  I^g.  Int.  349;'  Wittkowsky  v'. 'Wasson,' 
71  N,  d  451;   Kolah  V.  Shickle;  3'  Mo.  App.  300.     See  Also'  hote  to 
People  y.   People's  Ins.  ^change,  2  L.R:A.   340.        '      ;  '    '  ''      ' 

Egpeeially  wher^  it  is.metj,,  not  o?ily  by  the  positive .  testimony  of  disin. 
tQf  e^te^  ^itfi^sse^^  but  (^l^o,  ^y  well-known  and  recognized  physical  JPi^cts 
about  wjiich.  there  is  ^o  cqnfiict.  Laidlaw  v.  '  Sage,  168  l^L  Y. 
73,  44  li.R.A.  ,216>  52  N.  E,  679.'     ,  .    •        .  •       *  . 

And  in  gienem)  it  m^y  be  said  that  evei^  In  tlfio^  jurisdictions  where  the 
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doctrine  that  s  mere  scintilla  of  evidence  mtiBt  go  to  the  jury  seemed 
to  be  well  established,  the  tendency  of  recept  decisions  has  been  to 
repudiate  it  and  to  adopt  the  test  laid  down  above  (supra,  §  3)  and 
now  applied  in  nearly  all  jurisdictions. 

i^t  illustraticms  of  this  change  in  the  law,  see  the  cases  above,  and  com- 
pare Mercier  v.  Mercier^  43  6a.  323^  325,  with  Zettler  v.  Atlanta,  66 
,     Ga.  195;  and  Laing  v.  Americus,  86  Ga.  756,  13  S.  E.  107;  and  Crook- 
shank  V.  Kellogg,  8  Bhickf.  256,  with  Weis  v.  Madison,  75  Ind.  241,  39 
Am.  Bep.  135. 

In  Arkansas,  according  to  Idttle  Sock  k  Ft.  S.  R.  Co.  y.  Perry,  37  Ark. 

103,  if  there  is  any  evidence  whatever,  however  slight,  pertinent  to 

the  issue,  the  case  should  not  be  taken  from  the  jury,  even  if  the  court 

is  satisfied  that  it  would  set  aside  a  verdict  found  upon  it,  although 

the  same  judge  had  previously,  in  Oliver  v.  State,  34  Ark.  639,  ex- 

.  plained  that  the  scintilla  doctrine  had  never  prevailed  in  Arkansas. 

But  Catktt  v.  St.  Louis,  I.  M.  4b  S.  R.  Co.  57  Ark.  461,  21  S.  W.  1062, 

'■    jeonstrues  the  phrase  "any  evidence,  however  slight,"  to  mean  that 

•  '   there  must  be  more  than  a  mere  scintilla. 

In  a  few  states  a.  scintilla  of  evidence  is  still  allowed  to  go  to  the  jury. 
There  are  decisions  to  this  effect  in  South  Carolina,  Ohio,  and,  it  seems, 
in  Kentucky  and  Nebraska.  State  ex  rel.  Jones  v.  Boles,  18  S.  C.  534; 
Bradley  V.  Di-ayton,  48  S.  C.  214,  26  S.  £.  613  {holding  that  on  motion 
for  nonsuit  the  question  is  whether  thei^e  is  any  testimony  to  show 
facts  essential  to  plaintiff's  recovery,  not  wheth/er  ih^  evidenee  is  suf- 
ficient in  that  respect) ;  Ellis  v.  Ohio  U  Ins.  k  T.  Co.  4  Ohio  St.  628, 
646,  64  Am.  Dec.  610 ;  Dick  v.  Indianapolis,  C.  &  U  R.  Co.  38  Ohio  St 
389;  Smith  v.  Sioux  City  &  P.  R.  Co.  15  Neb.  583,  19  N.  W.  638;  VVad- 
lington  V.  Newport  News  &  M.  Valley  R.  Co.  14  Ky.  L.  Rep.  659,  20 
S.  W.  783  (wh^e  it  is  said  that  '^the  rule  is  too  well  settled  in  this 
state  to  need  the  citation  of  authority  that,  if  there  be  any  evidence, 
however  '  slight,  to  support  a  recovery,"  the  ease  should  go  to  the 
"JUi^):'    .  •      ■       : 

In  Ohio  the  rule  that,  if  plaintiff's  evidence  discloses  a  scintilla  the  court 
must  ordinarily  submit  the  issue  to  the  jury,  even  though  satisfied 
that  a  verdict  for  plaintiff  would  not  stand,  does  not  itpply  in  an  action 
to  contest  a  will,  as  there  is  a  legal  presumption  that  the  will  is  valid. 
Beresford  v.  SUnley,  6  Ohio  N.  P.  38,  9  Ohio  S.  &  C.  P.  Dec.  134. 

I^ut  a  ^tal  failure  jof  evidence  as  to  the  whole  cas^,  or  a  total  lack  of  eyi- 

,  ,   ^dence  in  support  of  some  one  essential  element  of  the  cause  of  action 

or  defense  renders  it  the^  ^uij  of  the  cpurt  to  refuse  to  submit  the 

case  to  the  jury,  and  to  either  direct  a  nonsuit,  or  to  instruct  the 

.  "jury  how  to  find.    Walker  v.  Vale  Royal  Mfg.  Co.  75  Ga.  29;  Snther- 

'  ..    land  V,  Cleveland,  C.  C.  &  St.  L.  R.  Co.  148  Ind.  »08,  47  N.  E.  624,  and 

cases  cited;  Lance  v.  Gormian,  136  Pa.  206,  20  Atl.  792.    Even  in  those 

jurisdictions    where    the    scintilla    of    evidence    doctrine    is    expressly 

recognized.     Carrier  V.  'Dortali<ie,  19  S.  C.  30';  Ellis  r»  Ohio  L.  Ins.  4 
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T.  Co.  4  Ohio  St.  «28;  640:  64  Am.'  Dfec.  610;  Dfck  v.  Indiohapdns,  C. 
&  L.  R.  Co.  38  Ohio  St.  889  f  Martin  ▼:  Oolutrlbia  &  G.  R.  06.  8^  S.  C. 
592,  10  S*  E»  »60.  ...  ,  •     . 

And  even  where  the  scintilla  rule  previitei  at"  verdict  mscf  b^  diriscted 
where  the  onljr  ewidenoe  oik  which 'the  advetree  party  xests  his  right, 
coDsiflta  of  a  statement  of.  alleged  £acts  inherently  .l]a{>a3sible  and 
'  absolutely  at  variance,  vtith  universally.  r4fceognized  physical  -laws. 
Louisville  &  N.  R.  Co..  v,.jChamber&,  165  Ky.  703^  ITB  &.  W.  1041, 
Ann.  Caa.  1917B,- 471.  ^  .;. 

If  the  plaintifl's-  evidence  is  only  a  scintilla,  and  it-  is  ovei'whetiningly 
opposed  hy  defendant's  testimony,  the  court  should  direct  a  verdict 
for  defendant.    Cromley  v.  Pennsylvania  R.  Co.  211  Pa.  429,  60  Atl. 

1007; 

1         .' '      .    ,  ■     .  •,•>.■ 

11.  Different  inferences. 

It  does  jijQit  f  oll/Qw  that  beca^uee  tliere  is  iw>  .contradiatory  teatit 
mony  the  c©ii5't  niirsfe  lake  thfe  qfucstion  from  the- juiy  and-  de- 
termini^  it  as  one  of  l«w.  Qn  tbe  ©butrary,  if  diifepeiit  results 
W)uM  be  reached' by  ditfetent  minds,  the  question  must  go  to 
the  jury.* 

iWalt.  V.  Agricultural  Ins.  Co.  13  Pun,  371  (action  .on  a  fire  policy:  the 
question  being  whether  the  house  was  "unoccupied")  ;  Grand  Trunk 
R.  Co.  V.  Tennant,  14  C.  C.  A.  190,  21  U.  S.  App.  682,  66  Fed.  922;  Ala- 
bama G.  S.  R;  Co.  V.  Burgess,  114  Ala.  587,  22  So.  ^69;  Carter  ,v^ 
Fulgham^  134  Ala.  238,  32  So.  684;  McTCune  v.  S^nta  Clara  Vallfey 
Mill.  &  Lumber  Co.  110  Cal;  480,  42  Pac.  080;  Colorado  Coal  A  I. 
!  Co..v.  John^S  Colo.  App. : 213, -38  Pac.  399^  Metropolitan  R.  Go.  t; 
Snasli^U,  j3  ApP-  !>•  C.  420  5  C.  B.  Rogers  Co.  y,  Mein)iarj4t,  37  Pla. 
480,  19  So.  878;  Offutt  v.  World's  Columbian  Exposition^  175  111.;  472, 
51  N.  E.  651,  and  cases  cited;  Maxwell  v.  Durkin,  185  111.  546,^  57 
N.  El  433;  Brooiv^  v.  Missouri  P:  R.  Co.  98  Mo.  App.  166,  71  S.  W. 
1083;'Herf  &  F.*  Chemical  €o.  v.' J^ckawanna  Linfe,  83  M^.  App.  60?; 
Neubacher  v.  Indianapolis  Union  R.  Co.  134  Ind.  25;  83-  Ni  J^wTdSj 
Habig  V.  Layne,  38  Neb.  743,  57  N.  W.  539 ;  Jones  v.  First  Nat.  Bank, 
3  Neb^.  (Unof.y  73,  90  N.  W^  912;  New  Jersey  School  &  tJhurdi  Furni- 
ture Co.  V.  Board  of  Education,  68  N.  J.  L.  646,  35  Atl.' 397;  Shay  v. 
Camden  Af  S.  R.  Co.  «6  I^.  J.  L.  334,  4fif  Atl.  -547  ^  A*nderson  v.  North 
Pacific  Ltiinber"C6.  21  Or.  281,  ^8  Pae.  5;  Tracy  v.  Grand  Trunk  R. 
C^:  76  Vt.  313,  57  Atl.  104;  Bads  v.  Norfolk  R.  &  tight  Co.  100  Va.  1, 
40  S;  E.'lOO;  Waldrep  v.  Exchange  State  Bank^  ^  Okla.  — ,  1^7  Pac. 
5^,  14  A.L.Ri'  747 ,-  m  R:  C:  L.  p.  1069;  §  r5.  '  '  - 

The  fact  Ifhat  evidence  is' not  contradicted  by  direfet  evident  dbes  toot  fen- 
der it  undispute<$,  since  there-  reitoains'  thi^-'^iestion  of  the  ^crfedibility  of 
the  witness.    Kennedy  v.  Modern  Woodm^;  249.111.  560,  90  N.  E.=  1084, 
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>  >26,I^.K«A.(N.S.)  IB'l;  D^bbiA^  v,.  Dobbms,  141  N.  C.  210^  £|3  S..  E,  870, 
.  1    41$  Am.  St.  Rqp.,  682>  ;X0  l4.B.A..(N.S.)    185. 

See  also  note  in  8  A.L.R.  801,  on  credibility  of  testimony  of  uncontradicted 
.»  Hfit;;ie§8  as  questi/pli.  |oi?;  thi?  jury.. 

But  although  inferences  are'  generally  for  the  jciry,  y«t  "whore  they  are  cer- 
'..  I.  tain  and  incontrovertible  th«  ca-se  may  be  decided  as  ene  of  law  by  the 
.      .  court.     Thurber  v.  Harlena  Bridge,  M.  &  F*  R.  Co,  60  N.  Y.  326,  331; 
Dolflnger  v. .Fiishback,'  12<  Bush,  4/76 ;  Anderson  v.  Birmingham  Mineral 
R.  Co.  109  Ala.  128,  19  So.  519;  Kenna  v.  Central. P. iR.  Co.  101  Cal. 
.  26,:  36  ^m*  3925,  McDou?ild  v.  Fairb^ks, ;  161  111.  124,  43  N.  E.  783; 
.Youpgy-,  Chicago,  R.  ,I„  &  P.  R.  Co,  57  Kan.  144,  45  Pac.  p83;^Balti- 
!./  mgre*  &«  0,Ji.;Co.  v.,Statej^.75  M4.=  52(6,  ^4  Atl.  14;  Qaffney  y.  Brown, 
150  Mass.  479,  23  N.  E.  233;  Knapp  v.  Jones,  50  Neb.  490,  70. N.  W. 
19;  Little  v.  Carolina  C.  R.  Co.  119  N.  C.  771,  26  S.  E.  106;  Cawley 
V.  LaCrosse  City  R.  Co.  101  Wis.  145,  77  N.  W.  179   (nonsuit  or  di- 
rection of  verdict  matter  of  right  in  such  Case ) . 

TJJie  tjourt  iiiuit  deterintefe  whether  a  pftttkular  inference  is  d«ducible  from 
.i>  llhe  factsL     Seely  v.  Manhattam  Xj.  Ins.  Co.  73  N.-  H.  339^  61  Atl.  586. 

SOt.tooi  whereaniinferenoe  originally  sat  infer^nxie  of  fact  to.be  drawn  or 
,not,  i|n  the  opinion,  of  trhe  jiiry,  beqoJwes  in,  the  cpur3e  of  commercial 
and  legal  experience  obvious  and  well  known,  the  court  are  justified  in 
treating  it  as  a  matter  of  law.  For  instances  see  Armstrong" v.  Stokes, 
L.  R.  7  Q.  B.  598,  605,  41  L.  J.  Q.  B.  N.  S,  253,  26  L.  T.  N.  S.  872,  21 
;*  Week.  Rep.  52,  2  Eng.  llul.  Cas.  471;  Hutton  v.  Bulloch,  L.  R.  8  Q. 
B.  331,  334.  . 

12,  Ijiteres^ei  testimony.  ,   ,  .; 

■  "W^ljierQ  the, only  evidence  sufficient  upon  an  essential  point  is 
the 'testimony  of  the  party  in  his  O'vvn  favor,  or  of  a  ^vitness  in- 
terested m  his  favor 'it  is  erroif  to  refuse  to  submit  the  case  to 
thfe  jury,* 

/  Tq  Qonatitute  an  interested  witness  withjin  this  rule^  it  is  not 
nooessai^  that^he  should  have  a  legal  interest  in,  the  result  of 
the  litigation.* 


,t  I 


*  H<?4ge iY., Buffalo,.!. Abb,  N,  C.  360,  1  Puflf?i4a  Super.  Ct.  418;  and. see  El- 

,    ,y\'Ood  y..; Western  U.  Teleg,  Qo.  45, N.  Y..{549,  ^pi4>  6;  Ajn..  Rep,  140; 

,j   .  .Gild.er«Jeeve  .y.  Lando|i9/73».N4  Y.-  ^^^i  Ni?l*olaop  ¥•  Co^iner,  8  Daly, 

,1    j^Ui  DpfW.Vv  MetrQPQiitan  Etev.  :R,  Co.  %19  jN.  Y.;  540,  23  N,  E,  1054; 

.^evm^y.y-  McAllftst^r,  31.App..Div.  453*. 52  N.  Y^  Supp.  714^;  Ciiwley   ^ 

.  iv..  LaCross©  City  R,  Cp.  101  Wis.  1,45,  77,  N,  W..  179.    See,  also  Shwidan 

V.  New  York,  8  Hun^4^24,  rcivie^rseid  op  otjhei  gFounds.  in  6$  ^.^Y.  3Q. 

Sft  J»eW.,^lthc5ig^,it;i^  uneo?itra4)icted,-r-esp.ec;iaWy. where  it  ip-iw^pnobable  in 
io  ,¥»Rny:  pftr1ii<;uliar9i...  GgA^smith  Yt  Coye^ljr, ,  75.  :Hu]ii,  48,  31  Abb.N.  U. 
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Otherwise  if  his  testimony  i^»%«l¥'^bffl^ated^*J»«tlM'm^«rth^'%A9ft>^ 
by  dofJ^Hftentftry  eyideaj2<ef..  4^em(xjirv.  B^yer,.  166.:pfi,Y...,9B, f^»flr/7E. 
976.  'And  is  reaspjnaljle  anjd  prpl?aWe. ,  Hull  v,  l^itta>|er,^^j  ^ppi^^y;.: 
227,  40  N.  Y.  3upp.  338.  rOr  where  there  is  no  conflict  .in  the  evi- 
dence, and  no  circumstances  from  winch  an'  inference  against  the  fadts 
BO  testified  to  can  be  drawn;  Lincoln  Nat.  Bank  v.  Kirk,  18  Misc.  45, 
•  41  N.  Y.  Supp.  IS.  ■'  •    '■'•■   ■-"    '-•■'     '      '.'■■'■■    ■'    '   -:    '•'-'^•U^ 

2Kavanagh  y.  WHson,  70  Jf>  ,Y..,1,77  (.\phe^e  Jifee  cmlj  w^tnjss^^o  pijoye^ft  con- 
tract was  a.spn  qf  ^the,, plaintiff  who  w^s  ^^gaged; . in[ (pl^in^f^sfol^si- 
.  n^^s  upon  a  saJary  and  w;aa  Jto^e  p«^|4  *  f^.iP/^a8e,,the  cofl^l^ract  jjffiwn 
.  Jby  him.,  "w^nt  thrjpugh  jV.^nd;  He^icf|;>hel(^  eiror  to  take  t*be  case  ^om 
the  jury  a|i^  djreq^.  *;  verdipt  ..fpr  1;he .  plaintiff :) .  Spfy  al^o  pase  of 
VVohl^hrt,v,  B^qkwt,.  X2  Abh.  N.  C,.4J79,,.»2  J^^.  Y,.  4P0  (wher,0tthe 
interest  of  the  witae^s,  ^,<<;ler)c  in  defendanti's.^rug  stpxe*.  Wfl^ifit^  in 
shielding. himself  *nd  l^is  einplpyer  fxpip  ti>e  <M^ge,  of  orim^fl^l  '.^eg- 
Ugence  i^n  omitting  ^^  lal^L,. a,  poisonous  4rv^g;w^ichjhad,  paused/ the 
death  of  plaintiff's  jlnte^tMfte)  ;,.i;raU  y.  Anp,.  7  Apj*.  Diy.  »4^4,  A^  N. 
Y.  Supp.  229:  (whfo-ejitb^  interes^t  of  the.  witnfs^  re6uJt^,,iici^om,rhis 
.natural  desiire  t<^  free  himpelf  frojsi-ei  ch/irjge.pf  neglect,  ^^/^iduj^) ; 
Dudley  V.  Satterlee,  8  iMifc.^SiS,  28N.  Y.  Sijippi  ;74^[Xwher^tthe;  vit- 
oe$3  was  a;a  attorney  wJio  had,beej;i  gejiev:alt,c4^ifns6lior..fa]f  del^d«nt's 
testator,  before  his  djeat];^ : ^nd .  aqtfd^  a?  pro|Qi^ipnaL.ady4ae^,,tQ,Jiiim 
in  reference  rta  the.  cl^wa  ^iV/Sui^r  aft^r.  ithft,«on,vprsation,rto  ¥rfe*^)i.  he 
te8ti£ie3v  an4  who  thw  ^n.^-^^v^*  p^94ing  (S(gaifUijl^.;thei  e^auitorifor 
legal  »ei;vicefir  r^ndjered  the  ^testatprjv    t.    /    •..  ..        .  '    /   .   '   .!/l 

The  slame  prirtcif)l6  i,ppli6s  Vhere  the  testimoiii^  ig^  to' the  whole  cas^  or 
to  arty  specific  fact  essential  to  the  case.-'  ''='''  .    '    • 

But  that  a  witness  for  defendant,  whose  testimony  is  uncontradicted,  is,, 
.  connected  ,wit;h  a  ^projected  enterprise  in  Connection  with  which  the 
claim  in  suit  J^roise,  apd  .expects  to  enter^  its  employ,  does  ^ot  make 
iim  an  ip^^erested  witness,  ^9  fi|,s  to  require  tfre  pubi^ission  ,of  the;  pgint 
to  the  jury,  Mfhere  h^  has  no  pecuniary  ,ip Merest  iuj  tb^  T,^ult  .of  the 
suit.  Franklin  Bank  Note  Co.  v.  Mackey,  158  N.  Y.  140,  52  N.  E.  , 
737. 


i  i  r.  '     ■  I        •         7 
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13.  Party's  admission  by  refusal  to  testify.  " ' 

The  refusal  of  a  party  to  a  suit,  when  festifying'^s' Wi'fti^ss/ 
to  answer  a  m^lterial  question  on  the  ground  that  it  nlight  cripii- 
nate  himself,  may  go  to  the  jury  with  otter  evidence  against 
him  on  the  point  inquired  of^  and  makes  it  error  to  withjlraw 
that  question  from^hem:^'  ^ '^    -''^       '  -    -   •'-  r^v-:.:.,rprR  .51 


1  Andrews  .v*  Frye,- 104  -Mass.  ^Z4i 


'    -I  .. ;..     '■;«  ( 
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14*  Direct  met  by  cixcumstaiLtial  evidence. 

Wiere  the  direct  evidence  on  one  side,  although  uncontra- 
dicted, is  met  by  circumstantial  evidence  on  the  other,  the  ques- 
tion should  be  submitted  to  the  jury.^ 


,  I 


iBabcock  v.  Chicago  &  N.  W.  R.  Co.  62  Iowa,  593,  17  J^,,  W.  619;  a.  p. 
Artisans'    Bank    v.    Backus,    36    N.    Y.    100;    Elwood   v.    Western  U. 
^  T<ileg'.  C6.  45  N.'Y.  54^;  554,  6  Am.  Rep.  140;  s.  p.  Hackford  v.  New 
York  C.  &  H.  R.  R.  C6.  63  N.  Y.  654;   Smith  r.  Coe,  55  N.  Y.  678 
'(ftlcts,  not  simply  Evidence;  must  be  clear );' Heyne  v.  Blair,  62  N. 
Y.  W;  Morse  v.  krie  R.  Co.  65  Barb.  4^1;  Vaii  Ostrand  v.  O'Brien, 
1  2ff.    Y.    Week.   Big.    312;    Vinton    V.    Schwab,   32   Vt.    612    (where 
the  question  of  defendant's  negligence  was  held  to  have  been  proper- 
ly  Submitted   to   the   jury,    although   there   was    ho   Conflict   in   the 
testimony).     Lindsay  v.  Liridsay,  11  Vt.  621;  Kane  v.  Learned,  117 
Mass.  190,  194,  and  cadfes  cited;  Lane  V.  Old  Colony  &  F.  River  R. 
Co.  14  Gray,  143;  Kansas  P.  R.  feo.  v.  Pointer,  14  Elan.  37,  53  (cit- 
ing SiouX  City  &  P.  R.  Co.'v:  Siiout,  17  Wall.  657,  21  L.  ed.  745,  and 
Dieiroit  &  M.  R.  Co.  v.  Van  Steinberg, '  17  Mich.  99) ;  Luke  r.  Calhoun 
County,  62  Ala.  115   (to  the  effect  that' tf  the  jury  can  draw  any  in- 
'  fcrences  from  the  plaiiitiff's' Evidence,  fatal  to  his  recovery,  the  jury 
'"should  noi  b^  instructed  td  find  for  hinr,  even  thotigh  the  evidence 
'  dtr<)ngly  tending  to  bttpport  his  case  is  tincbntradicted ) ;  Dolfinger  v. 
•Fishback,  12  Bush,  476   (wheria  thte  rule  is  well  stated);  New  Jersey 
Exp.  Co.  V.  Nichols,  32  N.  J.  L.  166;  'Atchison  &  N.  R.  Co.  v.  Bailey, 
...    11  Ne>,  332,  .?N..,  W.  50;. West  Chicago  gt^eet, R.  Co,  v.  Carr,  170  III 
478,  48  N.  E.  992;  Kennedy  v.  McAllaster,.  31  4pp,  Div.  463,  52  N.  Y. 
Supp.  714;  Wilson  v.  Pennsylvania  R.  Co.  1x7  Pa.  503,  36  Atl.  677. 

But  where  positive  testimony  is  met  only  by  belief  or  impressions  there  is 

no  conflict  of  evidence  (llarris  v.  Louisville,  N.G.  &  T.  R.  Co.  36  Fed. 

121;  Alabama  G.  S!  R.  Co.  v.  Rouch,  116  Ala.  360,  23  So.  52);  and 

a  finding  is  not  conclusive,  but  agains^t  evidence,  which*  rejects  the 

• '  fotmer  fot  the  latter.    Dresser  v.  Vati  Pelt,  1  Hilt.  316. 

So,  also,"  positive  testimony  which  is  absolutely  inconsistent  with  the  ad- 
mitted  physical  facts  is  unworthy  of  consideration  and  should  not  be 
submitted  to  the  jury.  Northern  C.  R.  Co.  v.  Medairy,  86  Md.  168,  37 
Atl.  796.  .   ^       . '      !    ;    .'  '-■     ' 

« 

As  t(^rp<?wfir  pf  courtj  to.  disrjsgdrd  testimony  because  contrary  to  scientific 
principles,  see  notes  7.  L.R.A.(N.S.)  .;357;  ,15  L..R.A.(N«S,)    701;  28 

L.R.A.(N.S.)  .648;  L.R.A.1916D,  30L 

,  ■  .      ■  ■  '       *.'■•'       ''  ■  .    '  '  ■  ,  ' 

Jul-    ■   '     ■  •        '  '  .*■)        ■  •■."•'■•!•-'  ■  ■  .   •  .  '  .  ■        ' 

18.  Affirmative  testimony  met  only  by  ne^^ative.  ^ 

Affirmative  testimony  met  only  by  negative  testimony  as  to 
the  same  occurrence  does  not  necessarily  cQQstitate.sucha  con^ 
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ilict  of  testimony  or  raise  such  dotfbt^  asi  to  require  the  ques- ' 
tion  to  be  submitted  to  the  jury .^ 

«  .  a  I  '  ,         •      ■  •  '  ■  J      •    1    •      •  •       , 

I  Wickhan  y.  Chicagp  k  J^.  TV,  R.  Co.  ,95  Wis,  23,  .69  IJ^.  W;.  0,8?;  Ci^lhane,;?.,, 
New  York  C.  &  H.  R.  R.  Co.  60  N.  Y.  133;  McKeever  v.  New  York  C. 
A  H,  R.  R.  Co.  88  N..  Y.  667 ;  s.  c.  niore  f i^lly,  14  N.  Y.  Week.  Big.  . 
226;  Maddox  v.  Maddox,  114  Mo.  35,  21  S.  W.  499;  *|*exa9-J^Iexicap  £  ' 
Co.  V.  Baldez,  —  Tex.  Civ.  App.  — ,  4S  S.  W.  564!  ' 

But  with  these  cages,  com^^e  Bynie  y.  ^^w  York C,  &  H,  R,  Rr,  Co,,  14 
Hun,  323;  Chewejr  y^  ^^\^  Yprk  (j.  ^  H.  R.  R./,Coj  16  Pun>  415;  falter 
V.  Utit^  A  B.  piYi^r  R-i  Co,  ^9,  li.  Y.  (531>,  reyersijug,  wit^^pujt  opipian  3 
Thomp.  &  C|.  80Q;  Atchison,  T.  &,  S.  F,  R.,.Co^yi  Veehan^  149  111.  '§t02, 
36  N.  JB,  1036;  Aonacker  v,  Gbicago,  R.  t  &  P..  R.  Qo/sX  ^ow^,  .^67, 
4?  N.  W.  685  StaaZ  y,  Ouand.IUpids  ^  f.  R.  Qo.  57  Mich.  239^  .^3^  N. 
W.  795;  Young  y.  Missouri,  K.  &  T.  R.  Co.  72  Mo.  App.  263;  Sayer 

\      '    ,  »  •  '',1.  ^^ 

V.  King,  21  App.  Biv.  624,  47  K.  Y.  Supp.  420;  holding  that  negative 
testimony,  as  to  the  ringing  of  a  bell  of  a  locomotive,  or  showirtff^sig- 
nals,  by  witnesses  who  were  giving  attention-  or  were  in  a  position  to 
hear  the  bell  if  rung,  or  see  the  si^rnals  if  shown,  anil  wlio  contradict 
positive  testimony,  makes  a  question  on  conflicting  evidence  proper 
for  the  jury.  See  also  Chesapeake  &  0.  B.  Co.  v.  Jtawkins,  —  Ky," — , 
124  S.  W.'8.36. 


< » 


According,  to  Denver  y»,  Reter^on,.  5  C.qIq.  App.  41,  36  JPao.  1111,  ne^itive 
testimony  as  to  the  performance  of  certain  ac^s^  ino;iperf(^rnia^OQ  of 
which  is  alleged  as  negligence,  by  witnesses  who  were,  giving  attention^ 
and  who  contradict  affirmative  testimony  in  respect  thereof,  creates  ' 
a  conflict  to  be  settled  by  the  jury. 

So,  positive. prqof  of  the  gpod  order  ax^4  prqpicr  ,inanagem£^t.  of  a  lociopo- 
tive  eifgine,  ^et>.l^y  p^at^V'^  testiifiony  t)iat  it  hsul  set  aev^ajl  .^if^jB  as 
it  passed,  together  with  the  evidence  that  an  engine  in  gt^od  .f|]fder 
and  properly  managed  could  not  have  caused  the  fire  in  question,  was 
held,  in  Hagan  v.  Chicago,  D.  k  C.  G.  T.  Junction  R.  Co.  86  Mich.^^16^  ^ 
49  N.  W.  509,  to  constitute  a  conflict  to  be  settled  \>y  <he^  jury.'*^  SS'^ 
alM'in  Tlrfbetite  v.  IlNnois  C.  R.<  0o.<71  Miss.  212,  13  So.  89&;  Thonias 
▼»  New  York,  C,  &;St  I^.  R.  Co;  182  Pa.-  538,  38,  AtL  418.;    . .  ' 

16.  Positive,  met  only  by  1^  conclusion  of  law. 

Positive  testimony  met  only  by  testimony  to  ^.  ponclnsiqn  of. 
law  does  iiot  constitute.  {^  co|nflict  of  testimony  requiring,  the  c^se . 
to  be  submitted  to  the  jury.^'      ,  y       ^ 

I  Sanborn  v,  Leffwrts,  10  Abb.  Pr.  If.  S,  4?,.  58  K^.Y.  179.  ..  ■  ; 


11.    I 


17.  Uncontradicted  evidence  ot  specifio^  fact.. 
Where  a  fact  not  improbable  is  psositively  testified  to  by  un- 
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impeacheki  and .  unooiatradidted  witnesses  not  appeariug  to  be 
interested,  it  is  error  to  submit  it  to  the  juryiagainBt  objection.^ 
Merely  •  raising  a  question  as  to  the  credibility  of  a  witness 
who  is  iininipeaclied  does  not  take  the  case  out  of  the  rule. 

I  Robinson  v.  McHanus,  4  Lans.  380,  (aa  qualified  by  the  rule  in  Hodge  v. 

Buffalo,  1  Abb.  N.  C.  356) ;  Kewton  v.  Pope,  1  Cpw.  109,  approved  in 
Elwood  V.  Western  U.  Teieg.  Co.  45  N.  Y.  553,  6  Am.  Rep.  668;  Frace 

*  '•  V.  New  Y6rk,  L.  E.'&  W.  R.  Co.  143  N.  Y.  182,  38  N.  E.  102;  Harriman 

V.  Queen  Ins.  Co.  49  Wis.  71,  5  N.  W.  12;  Befg  v.  Chicago,  M.  &  St.  P. 

•  R.  Co.  50  Wis.  4ld,  7  N.  W.  347';  Scott  v.  tJlaytbn,  54  1Vis.'499,  11  N. 
W.  595;  LAnge  V.  l>errey,'  47  Mich.  352,  11  i^.  W.  193  j  Wilson  v. 
Groelle,  83  Wis.  630;  53  N.  W.  900.    Contra,  it  seems,  in  Pennsylvania, 

•    Lehigh  Coal  &  Navi  Co.  v.  Evans,  176  Pa.  28,  34  Atl.  999.  ' 

So,  even  though  the  fact  be  established  on  cross-examination  of  an  adver- 

sary's  witness,  upon  whom  th^.  adversary  relied  to  nejgative  that  fact. 

American  Excli.  Kat.  Bank  v.  New  York  Belting  &  Packing  Co.  148 

K  Y.  698,  43  N.  E.  168. 
So,  too,  it  is  error  to  s.ubmit  a  question  of  fact  to  the  jury  when  ther* 

is  x\o  evidence  in  support  of  it,  or  where  the  evidence  is  all  one  way. 

Algur  V.'  Gardner,  54  N.  Y.  360;  Meguire  v.  Corwine,  101  U.  S.  108, 

111,  25  L.  ed.  899,  900;  Merchants  Mut.  Ins.  Co.  v.  Baring,  20  Wall. 
'i59,  162,  22  L.  ed.  250,  251;  United  States  v.  5ne  Still,  6  Blatchf.  403, 

Fed.  Cas.  N6.   15,954. 

And  where  plaintiff's  only  witnesses  were  in  defendant's  employ  arid  might 

therefore  be  prejudiced  in  defendant's  favor,  the  question  how  far  they 

were  so  biased  is  of  no  weight,  and  is  not  to  be  submitted  to  the  jury; 

"  'disbelief  of  their  testimony  oaiinot  supply  a  wfent  of  ptbof."  Burt  v. 

'   Sierri  Bulrte  Gold  Min.  Co.  138  U.  S.  483,  34  L.  ed.  1031,  11  Sup.  Ct. 

Rep.  464.  •  ' 

18.  Ei;pert.testijnrQ»y. 

The  testimony  of  experts  on  a  point  to  which  other  witoeases 
would  not  to  competent  to  testify;  if  positive,  to  a ''matter  of 
fact,  and  not  mere  matter  of  opinion  on  facts  laid  before  the 
jury,  is  within  the  above  nile;  "but  if  this  question  is  not  one 
w^icfli  orily'  ^iperts  are  capable  of  determining,  or  their  testi- 
mony is  matter  6f  opinion  on  facts  before  the  jury,  the  ques- 
tion must  be  submitted  to  the  jury.^ 

I I  understand  this"  to  be  the  piractical  test,  although  the'  distinction  is  not 

made  clear  by  the  reported  cases.  Compare  Leitch  v.  Atlantic  Mut. 
Ins.  Co.  66  N.  Y.  106*  Cornish  V;  tkxfa  Biiiidfngs  F.'iJns.  Co..7i  N. 
Y.  298*    ForexampH  in  Ca4well  v/Arilheiw,  ise  JS\  Y.  182,  46  N.  E. 
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310,  im  action  for  danfiiages  caused  by  a  runaway,  team,  alleged  to  have 
resulted  from  negligent  driving  by  defendant's  coachman,  refusal,  to. 
nonsuit  the  plaintiff  was,  held  er^or  because  there  was,  as  opposed  to 
the  positive  testimony  of  the  coachman'  (uncontradicted  and  somewhat 
corroborated),  who  was  shown  to  be  a  skilful  driver,  that  all  of  his 
efforts  to  stop  or  direct  the  horses  were  futile,  only  the  testimony  of 
experts,  who  had  not  seen  the  occurrence,  as  to  what  the  driver  might 
be  able  to  do  in  such  an  emergency  as  was  shown  to  have  existed.' 

Where  the  evidence  of  a  party  on  an  essential  point  consists  mainly  of 
the  testimony  of  experts  it  seems  that  the  case  should  go  to  the  jury, 
unless  the  testimony  leaves  no  reasonable  doubt  of  the  facts  in  issue. 
Spensley  ▼.  Lancashire  Ins.  Go.  54  Wis.  433,  11  N.  W.  894,  citing  Copp 
V.  German  American  Ins.  Co.  51  Wis.  643,  8  N.  W.  127,  616  (where 
the  reason  assigned  is,  that  there  are  usually  elements  of  doubt,-  un- 
certainty, and  inconclttsiveness  in  expert  testimony  which  is  for'  the 
jury  to  pas&  upon).  ' 

See  notes  42  L.R.A.  764;  45  L.R.A.  (N.S.)  181,  on  weight  of  expert  testi- 
mony as  question  for  jury. 

19.  Nominal  damages.        '  ^ 

A  motion  for  nonsuit  is  properly  denied  if  plaintiff  is  en- 
titled to  recover  ^ven  nominal  damages.^        ... 

1  Van  Kensselaer  v.  Jewett,  2  N.  Y.  135,  51  Am.  Dec.  275;  Weber,  v.  Kings- 
land,  8  Bosw.  415;  Lillie  v.  Hoyt,  5  Hill,  395,  40  Am.  Dec  360^  How- 
ard V.  Dayton  Coal  &  I.  Co.  94  Ga.  416,  20  S.  K  336;  Potter,  v.  Mellen, 
36  Minn.  122,  30  N.  W.  438;,  Kellogg  v.  Hamilton,  -r-,  Miss.  — ,  10  So. 
479;  Lance  t.  Apgar,  60  N.  J.  L.  447«  3S  AtL  695  (errosr  to  grant  in 
such  case).  ... 

• 

20.  Uode  of  taking  case  from  jury. 

In  those  jurisdictions  wherfe  compulsory  nonsuit  or  dismissal 
of  complaint  is  allowed,  the  court  should  riot,  against  plaintiff's 
objection,  direct  a  verdict  for  the  defendajit  instead  of  ordering 
a  nonsuit,  unless  the  ground  for  taking  the  case  from  the  jury 
is  such  as  to  constitute  a  final  bar  to  plaintiff's  cause  ,<rf  action,^. 

i  Briggs  V.  Waldron,  83  N.  Y.  582,  affirming  9  N.  X  Week.  Dig.  2i9. 

D.  Verdict    Subject    to    the    Opinion    of    the    Coubt 
(Special  Case). 

21.  When  may  be  directed. 

When  the  facts  are  indisputable,  and  only  questions  of  law 

Abbott,  Civ.  Jur.  T.— 43. 
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are  raised,  and  no  exceptions  have  been  taken,  the  determination 
of  which  could  affect  the  proofs,  the  judge  may  direct  the  jury 
to  render  a  verdict,  subject  to  the  opinion  of  the  court.* 

IN.  Y.  Civ.  Prac.  Act,  §  461;  HoweU  v.  Adams,  68  N.  Y.  314,  affirming 
1  Thomp.  &  C.  425,  13  Abb.  N.  C.  382,  note;  s.  p.  Baylis  v.  Travelers* 
Ins.  Co.  113  U.  S.  316,  28  L.  ed.  989,  5  Sup.  Ct.  Rep.  494.  So  held  in 
Mathews  v.  Traders'  Bank,  2  Va.  Dec.  639,  27  S.  E.  609,  on  a  de- 
murrer to  the  evidence. 

The  effect  is  that  in  entering  the  verdict  it  is  expressed  to  be  subject  to 
the  opinioir  of  the  court;  and  this  will  prevent  judgment  on  tlie  ver- 
dict until  the  court  has  passed  on  the  question  of  law,  and  leaves  it 
in  the  power  of  the  trial  judge,,  on  subsequent  motion,  to  set  aside  the 
verdict  on  the  ground  of  the  insufficiency  of  the  evide^ce.  Baylis  v. 
Travelers'  Ins.  Co.  113  U.  S.  316,  28  L.  ed.  989,  6  Sup.  Ct.  Rep.  494. 

In  this  case  Matthews,  J.,  says:  ''If,  after  the  plaintiff's  case  had  been 
closed,  the  court  had  directed  a  verdict  for  the  defendant  on  the 
ground  that  the  evidence,  with  all  inferences  that  the  jury  could  justi- 
fiably draw  from  it,  was  insufficient  to  support  a  verdict  for  the 
plaintiff,  so  that  such  a  verdict,  if  returned,  must  be  set  aside,  it 
wolild  have  followed  a  practice  sanctioned  by  repeated  decisions  of 
the  court.  ...  Or  if,  in  the  present  case,' a  Verdict  having  been 
taken  for  the  plaintiff  by  direction  of  the  court,  subject  to  its  opinion 
whether  the  evidence  was  sufficient  to  sustain  it;  the  court  had  sub- 
sequently grafted  a  motion  on  behalf  of  the  defendant  for  a  new  trial, 
and  set  aside  the  verdict  on  the  ground  of  the  insufficiency  of  the  evi- 
dence, it  would  have  followed  a  common  practice,  in  respect  to  which 
error  couM  not  have  been  alleged,  or  it  might  with  propriety  have 
reserved  the  question  what  judgment  should  be  rendered  a)id  in  favor 
'  of  what  party,  upon  an  agreed  statement  of  facts,  and  afterwards  ren- 
dered judgment  upon  its  conclusions  of  law;  -  But  without  fek  waiver 
of  the  right  of  trial  by  jury,  by  consent  of  parties,  the  court  errs 
if  it  substitutes  itself  for  the  jury,  and,  passing  upon  the  effect  of 
the  evidence,  finds  the  facts  involved  in  the  issue,  and  renders  judg- 
ment thereon."  (Jud^ent  reversed  for  error  in  so  doing.)  See  also 
13  Abb.  N.  C.  382,  note. 

Under  the  N'ew  York  statute  the  judge,  on  motion  at  the  same  term  as  the 
trial,  may  order  judgment  on  the  verdict  or  may  set  aside  the  verdict 
and  direct  judgment  for  eitiier  party.    N.  Y.  Civ.  Prac.  Act,  §  461. 

22.  Contest  as  to  facts. 

A  verdict  may  be  directed,  subject  to  tlie  opinion,  of  the  court, 
when  the  evidence  as  matter  of  law  leaves;  no  question  of  fact 
for  the  jury,  although  counsel  still  controvert  the  facts.^ 
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1  McBride  v.  Farmers  Bank,  26  N.  Y.  450,  affirming  25  Barb.  657. 

23.  Questions  of  evidence. 

Under  the  New  York  statute  it  is  error  to  direct  that  the  ver- 
dict be  subject  to  the.  opi^ion  of  the  court,  even  upon  i^ailjxrp  to 
object,  if  exceptions  have  been  taken  on  questions  of  evidence, 
or  if  there  is  a  conflict  of  evidence  to  go  to  the  jury.^        .  ,    . 

If  there  are  any  questions  of  fact  for  the  jury,  a  verdict  .sut 
ject  to  the  opinion  of  the  court  cannot  be  directed  even  if  ac- 
companied with  answers  by  the  jury  to  special  qtiestions, de- 
termining the  facts.* 

1  Purchase  v.  Matteson,  25  N.  Y.  211,  15  Abb.  Pr.  402;  Matson  v.  FaxM 
Buildings  Ins.  Co.  73  N.  Y.  310,  29  Am.  Rep.  14d,  13  Abb.  N.  C.  382, 
note.  ' 

To  do  80  under  such  circumstances  is  a  mistrial.  Flandreau  v.  Elsworth,  8 
Misc.  428,  28  N.  Y.  Supp.  671. 

The  question  whether  there  is  sufficient  evidence  to  go  to  the  jury  may  be 
reserved.  Wilde  v.  Trainor,  69  Pa.  439;  Koons  v.  Western  U.  Teleg. 
Co.  102  Pa.  164. 

« Gilbert  v.  Beach,  16  N.  Y.  606  (but  qucere). 

24.  Determining' flsmni. 

The  verdict  directed  must  determine  the  amount  of  recovery, 
if  any,  as  well  as  indicate  the  successful  party.  The  deter- 
mining of  amount  cannot  be  reversed  for  a  reference.* 

1  Buchanan  ^.  Cheseboroogh,  5  Duer,  J238;  Belden  v.  Davies^  2  Ha]liy>  433. 
But  see  Bartels  t.  Redfieid,  16  Fed.  336,  where  this  was  done. 

25.  Effect  of  consent. 

A  verdict  may  be  directed,  subject  to  the  opinion  of  the  court^. 
notwithstanding  exceptions  taken,  if  the  parties  agree  as  to  the 
facts,  thereby  waiving  all  exceptions.* 

1  Byrnes  t.  Cohoes,  67  N.  Y.  204,  207.  •■'■.[ 

Or  the  exception  may  be  expressly  waived  and  verdict  directed  subject  to 
the  opinion  of  the  court.    Cowenhoven  v.  BaU,  118  N.  Y.  281,  28  N. 

K.'47o:  ■' 


,  :— finTTNTRTTT.'S  ADDRESS  TO  THE  JUET. 

!•  Bleetion  at  to  cause  of  action. 

5.  The  right  to  address  the  jury* 

a.  In  generaL 

b.  lliird  person. 
8.  Sight  to  close. 

4.  When  to  be  asked. 

6.  Number  of  counsel. 
^  Length  of  argument. 

7.  Asking  jury  to  take  notefl^ 

8.  Scope  of  argument. 

a.  In  general. 

b.  Comments  on  evidence. 

(I)  In  general. 
<2)  On  form  of  deposition. 
(8)  On  objections  and  rulings. 
(4)   Counter  explanations. 
c  Referring  to  the  pleadings. 

d.  Stating  what  is  not  in  evidence. 

e.  Aspersions;   arousing  prejudice. 

f.  Reference  to  protection  of  defendant  by*  influnuioOs 

g.  Use  of  document  not  in  evidence, 
h.  Document  not  formally  read. 

i.   Misuse  of  evidence. 
j.   Nonsuited  cause  <!>f  action. 
k.  Reading  medical  and  other  scientific  books. 
*  1.   Reading  previous  proceedings  in  the  cause, 
m.  Reference  to  verdicts  in  similar  cases, 
n.  Stating  or  reading  the  law. 
o.  Retaliatory  statements  or  remarks. 

9.  Interruption  by  adverse  counsel. 

10.  Right  of  judge  to  regulate  argument. 

11.  Withdrawal  of  remarks  curing  errot. 

12.  Amending  pleadings  during  argument. 

1.  Election  as  to  cause  of  action. 

At  the  close  of  the  evidence,  if  the  pleading  states  the  same 
substantial  cause  of  action  in  different  forms  or  counts  and  the 
evidence  applies  to  both,  the  court  may  require  plaintiff  to  elect 
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which  count  he  will  rely  on,*  or  may  allow  him  to  change  an 
election  previously  made.* 

1  Boberts  v.  LeBliei,  14  Jones  &  S.  76.    And  see  ante,  cl^apter  iv, 
s  McLennan  V.  McDermid,  52  Mich.  468,  18  N.  W.  222. 

I  * 

2.  The  right  to  address  the  jtiry. 

a.  In  general, — ^When  there  is  a  question  of  fact  to  be  sub- 
mitted to  the  jury,  a  party  has  the  right  to  be  heard  in  argu- 
ment to  the  jury  within  the  liinits  hereafter  stated ;  and  an  ex- 
ception lies  to  the  refusal  of  the  right.* 

iLanan  v.  Hibbard,  63  111.  App.  54;  Houck  v.  Gue,  30  Neb.  113,.  46  N.  W. 
28P;  Douglass  v.  Hill,  29  Kan.  527;  Qartright  v.  Clopton,  25  Ga.  85 
(holding  it  would  be  error  to  refuse  to  allow  anything  more  than 
''stating  his  points").  The  dictum  to  the  contrary  in  People  v. 
Cook,  8  N.  "Y.  67,  59  Am.  Dec.  451,  is  unsound  and  was  so  declared  in 
Fareira  v.  Smith,  3  Misc.  255,  22  N.  Y.  Supp.  939. 

But  if  he  does  not  avail  himself  of  the  opportunity  when  offered  it  is  in 
the  discretion  of  the  court  whether  afterwards  to  allow  him  to  ad« 
dress  the  jury.    Herrington  v.  Pouley,  26  111.  94. 

When  tihe  court  direct^  a  verdict  fixing  its  nature  and  extent  it  is  not 
error  to  refuse  to  allow  argument  to  the  jury.  Harrison  v.  Park,  1 
J.  J.  Marsh.  170. 

Counsel  who  announce  that  they  represented  defendant  o^ly  for  the  pur- 
pose o^  moving  for  a  continuance  and  of  arguing  a  demurrer  have  no 
right  to  argue  the  case  upon  its  merits  to  the  jury  at  the  close  of  plain- 
tiff's evidence.    Gunn  v.  Gunn,  95  Ga.  439,  22  S.  E.  552. 

I 

Although  the  defendants  are  entitled  to  open,  they  cannot  complain  when 
they  permitted  plaintiff  to  begin,  Pinson  v.  Bowles,  —  S.  C.  — ,  106 
S.  E.  775. 

6.  Third  person. — AmiciLs  curias  is  not  entitled  to  be  heard 
where  the  parties  are  attended  by  competent  counsel;  nor  is 
counsel  in  another  cause  between  other  parties  entitled  to  be 
heard  merely  because  the  same  question  arises  in  both.^ 

iNauer  v.  Thomas,  13  Allen,  572,  574.    * 

3.  Bight  to  close. 

Unless  otherwise  regulated  by  statute  he  who  holds  the  affirm- 
ative on  the  issues  which  are  to  be  submitted  to  the  jury  has  the 
right  to  close.^ 
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,  But  if  the  party  havi^g  sTj^h  affirmative  has  failed  to  produce 
any  evidence  it  is  not  error  to  give  the  rigbt.to  close  to  the  other 
party.* 

In  those  jttrisdictions  in  which  the  party  having  the  right  to 
close  is  also  entitled  to  open  the  argument,  a  waiver*  by  adverse 
counsel  of  his  right  to  reply  to  the  opening  argument  will  cut 
off  the  right  of  his  adversary  to  iriake  any  further  argliment.' 

1  Williams  v.  Allen^  40  Ind.  295 ;  Daviess  v.  Arbuckle,  1  Dana,  525 ;  Page  v. 
Carter,  8  B.  Mon.  192;  Mead  v.  Shea,  92  N.  Y.  122.  Even  though  the 
other  party  gave  no  evidence.    Worsham  v.  Gear,  4  Port.  (Ala.)  441. 

For  a  review  of  the  statutes  and  decisions  upon  this  question,  see  ante, 
chapter  v. 

SZehner  v.  Kepler,  16  Ind.  290;  Young  v.  Haydon,  3  Dana,  145. 

«Tyre  v.  Morris,  5  Harr.  (Del.)  3;  Creager  v.  Blank,  32  III.  App.  615 
(in  this  case  the  two  principal  arguments  were  waived).  But  see 
Barden  v.  Briscoe,  36  Mich.  254  (holding  that  there  is  no  absolute  right 
to  produce  such  a  result  and  that  the  matter  r^sts  in  the  discretion  of 
the  trial  court). 

It  is  not  error  to  refuse  to  allow  counsel  who  has  consumed  less  than  one 
half  of  his  allotted  time  in  making  his  opening  argument  to  argue 
further  after  adverse  counsel  announces  that  he  does  not  desire  to 

,  make  any  argument.  Southern  Kansas  R.  Co.  v.  Michaels,  49  Kan. 
388,  30  Pac.  408. 

'  111 

4.  When  to  be  asked. 

A  request  for  a  ruling  on  the  order  in  which  counsel  shall  ad- 
dress the  jury  can  properly  be  made  only  after  the  .whple  evi- 
dence is  in/  and  before  the  arguments  are  heard.* 

1  Mead  v.  Shea,  92  N.  Y.  122,  124. 
S  McKibhon  v.  Folds,  38  Ga.  235,  239. 

5.  Sumber  of  counsel. 

.  Only  one  counsel  on  each  side  is  heard  ^  as  a  m^atter  of  right,' 
except  that  where  several  defendants  appear  ]xj  separate  attor- 
neys and  have  separate  counsel  they  will  each  be  heard,  unless 
their  interests  are  in  unison,  in  which  case  the  court  may  re- 
quire them  to  select  one  of  the  counsel  to  be  heard  for  all.' 

12  Tidd,  Pr.  2d  Am.  ed.  (from  8th  Xx)ndon  ed.)  909;  GrAliam,  Pr.  742; 
New  York  Rules  of  Ciyil  Prac.  Rule  161. 
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•  In  the  absence  of  express  statutory  regulation  the  number  of  counsel 
who  may  be  heard  on  each  side  rests  in  the  discretion  of  thei  trial 
court.  Carruthers  v.  McMurray,  75  Iowa,  173,  39  N.  W.  255;  Gird^s 
Estate,  157  Cal.  '534,  108  Pac.  499,  137  Am.  St.  Rep.  131. 

Kach  defendant  who  presents  a  separate  and  independent  defense  is  en- 
titled to  be  represented  by  counsel  in  opening  the  case  and  addressing 
the  jury.  Lyman  v.  Fidelity  &.  C.  Co.  65  App.  Div.  27,  72  N.  Y.  Supp. 
4. 

If  there  are  several  attorneys,  the  order  of  argument  may  be  regulated 
by  the  court.  Stevens  v.  Friedman,  68  W.  Va.  78,  51  S.  E.  132;  Sim- 
onds  Y*  Cash,  136  Mich.  658,  99  N.  W.  764;  Conrad  v.  Cleveland,  C.  C. 
&  St.  I*  R.  Co.  34  Jnd.  App.  133,  72  N.  E.  489;  Hackney  v.  Delaware 
&  A.  Teleg.  &  Teleph.  Co.  69  N.  J.  L.  335,  65  Atl.  252;  Collins  v,  Clark, 
30  Tex.  Civ.  App!  341,  72  S.  W.  97;  Seattle  &  M.  R.  Co.  v.  Roeder,  30 
Wash.  244,  94  Am.  St.  Rep.  864,  70  Pac.  498. 

8Sodousky  v.  McGee,  4  J.  J.  Marsh.  267. 

6.  Length  of  argumeEt. 

The  length  of  time  to  be  occupied  may  be  limited  by  the  court 
in  the  exercise  of  a  sound  discretion.^  For  an  abuse  of  the  dis- 
cretion an  exception  lies.* 

12  Tidd,  Pr.  2d  Am.  ed.  (from  8th. London  ed.)  909;  Graham,  Pr.  742; 
New  304;  Foster  v.  Magill,  119  111.  75,  8  N.  E.  771;  Louisville  &  N.  R. 
Co.  V.  Earl,  94  Ky.  368,  22  S.  W.  607;  Skeen  v.  Mooney,  8  Utah,  167, 
30  Pacf.  363.  \ 

In  Iowa,  the  court  is  prohibited  by  statute  from  imposing  any  limitations 
as  to  timeL  Carruthers  v.  McMurray,  75  Iowa,  173,  39  N.  W.  255; 
Citizens*  Street  R.  Co.  v.  Huffer,  26  Ind.  App.  575,  60  N.  E.  316;  St. 
Louis  &  S.  F.  R.  Co.  v.  Vanzego,  71  Kan.  427,  80  Pac.  944;  Cobb 
Chocolate  Co.  v.  Knudson,  207  111.  452,  69  N.  E.  816;  Elgin  v.  Nofs, 
212  111.  20,  72  N.  E.  43 ;  Hansell-Elcock  Foundry  Co.  v.  Clark,  214  111. 
399,  73  N.  E.  787;  Reagan  v.  St.  Louis  Transit  Co.  180  Mo.  117,  79 
S.  W.  435;  Seymour  v.  Phillips,  61  Neb.  282,  85  N.  W.  72;  Ray  v. 
Pec6i3  AN.  T.  R.  Co.  40  Tex.  Civ.  App.  99,  88  S.  W.  466?  Christiansen 
v.  William  Graver  Tank  Works,  223  111.  142,  79  N.  E.  97,  7  Ann. 
Cas.  69. 

For  note  on  allowing  counsel  to  exceed  alloted  time  for  argument  as  re* 
,  versibl^  error.     See  1  A.L.R.  1267. 

2  White  V.  People,  90  111.  117,  32  Am.  Rep.  12  (crim;  cafee) »  Senior  v. 
Brogan,  66  Miss.  178,  6  So.  649  (error  to  limit  argument  for  the  per- 
sonal convenience  of  the  presiding  judge) ;  Zweitusch  v.  Lowry,  57 
III.  App.  l06. 

In  a  caae  involving  an  important  and  complicated  question  of  fact,  the 
court  limited  thedumming  up  to  llfteien  minutes  on  each  side,  and  di- 
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rected  the  jury  to  proceed  proinptly  and  find  a  verdict,  intimating 
that  it  was  necessary  for  the  judge  to  leave  town  on  a  specified  train. 
The  evidence  was  not  analyzed,  nor  did  the  jury  receive  instructions 
as  to  the  serious  questions  involved.  The  jury  returned  a  verdict  for 
the  defendant,  after  being  out  thirty-five  minutes.  A  new  trial  was 
granted,  it  being  held  that  the  case  did  not  receive  from  the  trial 
judge  the  consideration  to  which  the  litigants  were  entitled.  Warren 
V.  Rogers,  66  App.  Div.  252,  72  N.  Y.  Supp.  758. 

7.  Asking  jury  to  takc^  notes. 

It  is  irregular  to  allow  counsel  to  procure  jurors  to  take  notes 
of  his  calculations  or  other  statements  in  argument,  and  to  per- 
mit them  to  take  out  memoranda  made  on  counsel's  sugges- 
tion.* 

I  Indianapolis  &  St.  L.  R.  Co.  v.  Miller,  71  111.  463  (reversing  judgment 
for  this  and  other  errors).  Contra,  Tift  v.  Towns,  63  Ga.  237;  Lilly 
V.  Griffin,  71  Ga.  535.  The  jury  cannot,  however,  be  required  to  do 
flo,  and  it  will  not  be  allowed  if  attended  with  delay  or  under  con- 
sumption of  time. 

8.  Scope  of  argniment. 

a.  In  general. — Counsel  may,  in  his  own  manner,  discuss 
any  facts  in  evidence,  and  their  application  to  the  law  as  stated 
by  the  court.^  Counsel  also  has  a  right  to  argue  to  the  jury 
upon  f  aqts  as  to  which  there  is  a  conflict  of  evidence,  if  there 
be  evidence  to  go  to  the  jury,*  or  on  facta  as  to  which  evidence 
has  been  received  without  objection,  although  the  evidence  may 
have  been  incompetent.*  But  the  argument  should  be  confined 
to  vital  issues.* 

■.•-■■■  •        ,        \ 

1  Louisville  Gas  Co.  v.  Kentucky  Heating  Co.  132  Ky,  435,  111  S.  W.  374; 
.     Missouri,  K«  &  T.  K.  Co.  v.  Sibbitts,  49  Tex.  Civ.  App.  41»,  109  S.  W. 

•     ,  228.    . 

8  Logan  V.  Monroe,  20  Me.  257. 

3 Free  v.  State,  26  S.  C.  L.  (1  McMull.)  494  (criminal  case). 

4Vrrynn  v.  Downey,  27  R.  I.  454,  4  L.R.A.(N.S.)   615,  114  Am.  St.  Rep. 
:  63,  63  Atl.  401,  8  Ann.  Cas.  912.  ^ 

6.  Comments  on  evidence.  (1)  In  general. — Counsel  has 
a  right  to  comipent  on  the  bias  or  interest  of  a  witness ;  *  on 
the  fact  that  a. person. shown  to  be  an  impcurtant  witness  for  the 
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adverse  party  and  within  reach  was  not  called  on  his  behalf ;  * 
and  that  the  adverse  party  failed  to  appear  as  a  witness  in  his 
own  behalf;  *  or  that  he  failed  to  put  in.  evidence  documents 
shown  to  be  within  his  power  and  to  contain  relevant  evidence.* 
Counsel  may  discuss  the  weight  and  sufficiency  of  evidence,  and 
the  consideration  which  it  should  receive.*  But  evidence  im- 
properly admitted  cannot  be  made  the  basis  of  argument* 

1  Central  E.  Co.  v.  Mitchell,  63  Ga.  173;  Birmingham  Nat.  Bank  v.  Brad- 
ley, 116  Ala.  142,  23  So.  53;  Morehouse  v.  Heath,  99  Ind.  509;  St. 
Louis,  I,  M.  &  S.  R,  Co.  v.  Raines,  90  Ark.  398,  119  S.  W.  665^  17 
Ann.  Cas.  1;  Dardanelle  Pontoon  Bridge  &  Turnp^  Co.  v.  Croom,  95 
Ark.  284,  129  S.  W.  280,  30  L.R.A.(N.S.)   360. 

•  Western  &  A.  R.  Co.  v.  Morrison,  102  Ga.  319,  40  L.R.A.  84,  29  S.  E. 
104;  Gavigan  v.  Scott,  51  Mich.  373,  16  N.  W-  769;  Sesler  v.  Mont- 
gomery, 78  Cal.  486,  3  L.R.A.  653,  19  Pac.  686,  21  Pac.  185;  Hucks- 
hold  V.  St.  Louis,  L  M.  &  S.  R.  Co.  90  Mo.  548,  2  S.  W.  794 ;  Atkin- 
son  V.  United  R.  Co.  —  Mo.  — ,  228  S.  W.  483;  Gray  v.  Burk,  19 
Tex.  228;  Missouri  P.  R.  Co.  v.  White,  80  Tex.  202^  15  S.  W.  808; 
McKim  V.  Foley,  170  Mass.  426,  49  N.  E.  625  (handwriting  experts 
consulted  as  to  the  genuineness  of  a  disputed  signature) ;  2  R.  C.  L. 
p.  412,  §  11.  So  the  fact  that  a  witness  present  and  aiding  in  the 
conduct  of  the  trial  by  the  party  in  whose  favor  he  was  called  was 
not  examined  to  contradict  the  adverse  party  on  a  subject  peculiarly 
within  his  knowledge,  is  a  proper  subject  for  comment.  Grubbs  v. 
North,  Carolina  Home  Ins.  Co.  108  N.  C,  472,  13  S.  E.  236. 

■  •  • 

Where .  the  witnesses  testified  on  a  former  tri(i,l  the  fact  that  .they  are 
not  shown  to  be  important  will  not,  standing  alone,  .require  a  re- 
versal of  the  judgment.  Cook  v.  Standard  Life  &  Acci.  Ins.  Co.  ^6 
Mich.  654,  49  N.  W.  474. 

The  rule  does  not  apply  where  the  adverse  party  has  unsuccessfully  em- 
ployed the  usual  means  to  procure  a  witness's  attendance.  Mitchell 
V.  Tacoma  R.  &  Motor  Co.  9  Wadi.  120,  37  Pac.  341.  And  it  is  error 
to  comment  on  the  failure  to  call  a  witness  who  was  equally  available 
to   both   parties. 

Hundley  v.  Chadick,  109  Ala.  575,  19  So.  845.  And  counsel  may  not  re- 
fer to  nor  comment  upon  the  failure  of  the  adverse  part|r  to  consent 
or  insist  that  her  physician  disclose  facts  which  are  privileged.  Kelley 
V.  Highfield,  16  Or.  277,  14  Pac.  744.  Nor  may  counsel  comment' 
upon  the  failttre  of  the  adverse  party  to  call  her  counsel  who  under 
a  mle  of  court  could  only  testify  by  leave  of  court  or  by  "Withdraw- 
ing from  participating  further  in  the  trial  of  the  cause.  Freema!n  v. 
Fogg,  82  Me.  408,  19  Atl.  907. 

•  Hudson  ▼.  Jordan,  108  K.  C/ 10>  12  S.  E.  1029;  Lynch  v.  Peabody,  137 
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Maw  92;  Morris  V.  McClellan,  154  Ala.  639,  45  So.  641,  16  Ann. 
Cas.  305  and  note;  Kirclier  v.  Milwaukee  Meclianic5s*  Mut.  Ins.  Co. 
74  Wis.  470,  43  N.  W.  487,  5  L.R.A.  779.  Even  where  the  omission 
w«w  pursuant  to  stipulation.    Hurd  v.  Marple,  10  111.  App.  418. 

4  Huntsman  v.  Nichols,  116  Mass.  521;  Bunce  v.  McMahon,  6  Wyo.  24, 
42  Pac.  23.  For  th&  rule  in  Maine  see  Tobin  v.  Shaw,  45  Me.  331, 
71  Am.  Dec.  547. 

Counsel  may  comment  upon  a  party's  failure  to  produce  documents  in 
compliance  with  an  order  for  their  production.  Williams  v.  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  102  Mich.  537,  61  N.  W.  52.  But  the 
refusal  to  produce  books  of  account  is  not  a  proper  subject  for  com- 
ment, where  the  court  has  properly  refused  to  require  their  intro- 
duction in  evidence.  Martin  Brown  Co.  v.  Perrill,  77  Tex.  199,  13 
S.  E.  975;  Boyle  v.  Smithman,  146  Pa.  255,  23  Atl.  397. 

•  Gregg  V.  C,  M.  Barnes  Co.  110  111.  App.  238;  Montgomery  County  v. 
Putnam,  122  Mich.  581,  81  N.  W.  573;  Heltzen  v.  Union  R.  Co.  26 
R.  I.  576,  28  Atl.  918. 

0  Houston  &  T.  C.  R.  Co.  v.  Patterson,  —  Tex.  Civ.  App.  — ,  67  S.  W.  675. 

(2)  On  form  of  deposition, — The  mode  in  which  interrog- 
atories put  to  a  witness  are  framed  and  put  is  a  proper  sub- 
ject of  comment  by  counsel.^ 

1  Smiley  v.  Burpee,  5  Allen,  568. 

(3)  On  objections  and  rulings. — Counsel  has  no  right  to 
comment  to  the  jury  on  the  objection  of  the  opposite  party  to 
evidence  and  the  judge's  ruling  thereon.^ 

1  Mitchell  V.  Borden,  8  Wend.  570. 

(4)  Counter  exph/nalions. — It  is  not  error  to  allow  counsel 
of  a  party,  whose  course  in  the  nonproduction  of  evidence 
promised  in  his  opening  has  been  commented  upon  by  the  ad- 
verse counsel,  to  state  the  reasons  for  such  course.^ 

1  Blake  v.  People,  73  N.  Y.  586^  So  a  <^allenge  to  show  why  certain 
evidence  was  not  produced  will  justify  the  court  in  permitting  adverse 
counsel  ,to  explain  its  absence*  King  y.  Rea^  .13  Colo.  69,  21  Pac. 
3.084. 

c.  Referring  io  the  pleadings, — It  is  not  error  ta  allow  coun- 
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sel  to  refer  to  or  read  from  the  pleadings  for  the  purpose  of 
showing  the.  jury  what  are  the  questions  in  issue.^ 

iTisdale  v.  Delaware  &  H.  Canal  Co.  116  N.  Y.  416,  22  N.  E.  700;  Rowe 
V.  Comley,  1  N.  Y.  City  Ct.  Rep.  466,  2  N.  Y.  Civ.  Proc.  Rep.  424 
(saying  that  a  party  has  the  right  in  Bumming  Up  to  refer  to  the 
pleadings) ;  Knight  y-  Rusa,  77  Cal.  410,  19  Pac.  698  (holding  that 
counsel  has  the  right  to  read  his  entire  complaint).  Nor  need  the 
pleading  be  put  in  evidence  before  it  may  be  so  used  by  counsel  for 
the  adverse  party.  Holmes  v.  Jones,  121  N.  Y.  461,  24  N.  E.  701. 
Contra,  Mullen  v.  Union  Cent.  L.  Ins.  Co.  182  Pa.  150,  37  Atl.  988. 

But  not  where  the  pleading  has  been  superseded  by  amendment  and  is  not 
in  evidence.  Payne  v.  Kings  Qounty  Mfg.  Co.  2  Hun,  673;  Rasicot 
V.  Royal  Neighbors,  18  Idaho,'  85,  108  Pac.  1048,  29  L.R.A.(N.S.) 
433,  138  Am.  St.  Rep.  180.  Nor  where  it  has  been  withdrawn.  Riley 
T.  Iowa  Falls,  83  Iowa,  761,  50  N.  W.  33.  Nor  is  the  fact  that  a 
pleading  has  been  amended  by  setting  up  additional  or  more  specific 
defense  a  proper  subject  for  comment.  Taft  v.  Fisk,  140  Mass.  250, 
54  Am.  Rep.  459,  5  N.  E,  621.  But  a  party  may  read  his  pleadings 
and  assert  that  he  relies  upon  hia  case  as. pleaded,  where  adverse  coun- 
sel hap  stated  that  he  has  changed  his  position  to  one  that  cannot  be 
recovered  upon  or  defended  because  not  pleaded.  Chicago,  B.  jk  Q. 
R.  Co.  v.  Levy,  57  111.  App.  .365. 

Pleadings  are  before  the  court  without  formal  introduction,  and  n^ay  be 
read  and  commented  on  by  counsel.  Foley  v.  Young  Men's  Christian 
Asso.  92  N.  Y.  Supp.  781.  Contra,  Johnston  v.  Johnston,  —  Tex. 
Civ.  App.  — ,  67  S.  W.  123. 

And  plaintiff  may  read  defendant's  pleadings.  Coyne  v.  Avery,  189  111. 
378,  59  N.  E:  788;  Nicholson  v.  Merritt,  23  Ky.  L.  Rep.  2281,  67 
S.  W.  5.  But  see  Louisville  &  N.  R.  Co.  v.  Hull,  113  Ky.  561,  57 
L.R.A.  771,  68  S.  W.  433;  Demelman  v.  Burton,  176  Mass.  363,  57 
N.  E.  665. 

As  to  the  right  generally  ta  read  to  the  jury  pleadings  which  have  not 
been  put  in  evidence,  see  ante,  chapter  xiv. 

d.  Stating  what  is  not  in  evidence. — If  counsel  states  as  facts 
matters  which  are  not  in  evidence,  the  adverse  party  may  in- 
terpose, and  if  the  court  fails  or  re;fuse9  to  check  the  abuse  an 
exception  lies.^  But  it  is  proper  for  counsel  to  comment  on  facts 
of  whieh  the  court  must  take  judicial  notice,  although  .evidence «. 
of  such  facts  has  not  formally  been  introduced.' 

1  Union  Compress  Co.  v.  Wolf,  63  Ark.  174,  37  S.  W.  877;  Birmingham 
Nat.  Bank  v.  Bradley,  11^  Ata.  142,  23  So.  53;   Schlotter  v.  State, 
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127  Ind.  493,  27  N.  E.,  149 ;  Hall  v.  WolflF,  61  Iowa,  559,  16  N.  W. 
710;  Ross  V.  Detroit,  96  Mich.  447,  56  N.  W.  11;  Rolfe  v.  Rumford, 
66  Me.  564,  and  cases  cited;  Smith  v.  Smith,  106  N.  C.  498,  11  S. 
E.  188;  Dew  v.  Reid,  52  Ohio  St.  519,  40  N.  E.  718  (error  to  permit 
counsel  to  read  to  the  jury  over  objection  from  a  deposition  taken 
in  the  case  but  not  put  in  evidence) ;  Holden  v.  Pennsylvania  R 
Co.  169  Pa.  1,  32  Atl.  103  (error  to  refuse  a  re.quest  for  the  with- 
drawal of  a  juror  because  of  improper  statements  by  counsel  not 
sustained  by  any  evidence) ;  Brown  v.  Swineford,  44  Wis.  282,  28 
Am.  Rep.  582;  Festner  v.  Omaha  &  S.  W.  R.  Co.  17  Neb.  280,  22 
N.  W.  667;  2  R.  C.  L.  p.  416,  §  15. 

It  is  improper  for  counsel  to  attempt  to  get  before  the  jury  by  argument 
evidence  which  could  not  be  produced  by  direct  proof.  Little  Rock 
R.  &  Electric  Co.  v.  Goerner,  80  Ark.  158,  95  S.  W.  1007,  7  L.R.A. 
(:J^.S.)   97,  10  Ann.  Cas.  273. 

Counsel  should  never  state  factfi  which  are  based  on  his  own  personal 
knowledge  oaly.  Louisville  &  N.  R.  Co.  v.  Hull,  113  Ky.  561,  68 
S.  W.  443,  57  L.R.A.  771. 

If  counsel  states  facts  not  in  evidence,  or  misstates  evidence,  such  state- 
ments are  ground  for  reversal  of  the  judgment.  Stein  v.  Brooklyn, 
Q.  C.  &  S.  R.  Co.  62  Misc.  309,  114  N.  Y.  Supp.  791 ;  Horton  v. 
Terry,  126  App.  Div.  479,  110  N.  Y.  Supp.  646;  Williamson  v.  Hirsh, 
S.  &  Co.  147  111.  App.  500;  Partin  &  O.  Co.  v.  Scott,  137  III.  App. 
454;  Kentucky  Wagon  Mfg.  Co.  v.  Dugancies,  —  Ky.  — ,  113  8.  W. 
128. 

For  statement  of  facts  not  in  evidence  as  ground  for  new  trial,  see  note 
in  L.R.A.1918D,  45. 

Counsel  who  persistently  misstates  evidence  should  be  disciplined  by  the 
.    court.    Cooley  v.    Eastern   Wire-Bound  Box  Co.    75   N.   H.   629,  77 
Atl.  936. 

It  is  equally  objectionable  to  comment  upon  evidence  which  has  been 
excluded  (Southern  R.  Co.  v.  Shaw,  31  C.  C.  A.  70,  68  U.  S.  App. 
201,  86  Fed.  866;  Cook  v.  Doud,  14  Colo.  483,  23  Pac.  906;  Miller 
V.  Dunlap,  22  Mo.  App.  97 ) ;  or  to  state  what  counsel  would  have 
been  able  to  prove  had  not  the  adverse  party  objected  and  the  court 
excluded  the  evidence.  Haynes  v.  Trenton,  108  Mo.  123,  18  S.  W. 
1003;  Festner  v.  Omaha  &  S.  W.  R.  Co.  17  Neb.  280,  22  N.  W.  657. 
But  dates  fixed  by  the  record  of  the  court  may  be  stated  to  the  jury 
as  facts.  Andrews  v.  Graves,  1  Dill,  10^,  Fed.  Cas.  No.  376. 

a  Wilson  v.  Van  Leer,  1^  Pa.  371i  17  Atl.  1097,  14  Am.  St.  Rep.  854. 

e.  Aspersions;  arousing  prejudice, — Counsel  should  not  use. 
language  calculated  to  humiliate  and  fi^grade  the  adverse  party, 
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without  foundation  in  the  evidence,  or  language  calculated  to 
arouse  prejudice  in  the  jury,  irrelevant  to  the  case.^ 

iFry  V.  Bennett,  3  Bosw.  200;  Coble  v.  Coble,  79  N.  C.  589,  26  Am. 
Rep.  338;  Cleveland,  C.  C.  &  St;  L.  R.  Co.  v.  Newlin,  74  111.  App. 
638;  Mainard  ▼.  Reider,  2  Ind.  App.  116,  28  N.  E.  196;  Magoon  v. 
Boston  &  M.  R.  Co.  67  Vt.  177,  31  Atl.  156. 

Counsel  have  no  right  to  attempt  to  excite  the  prejudice  or  arouse  the 
sympathy  of  the  jury.  Whaley  v.  Vannatta,  77  Ark,  238,  91  S.  W^ 
191,  7  Ann.  Cas.  228;  Conley  v.  Redwine,  109  Ga.  640,  77  Am. 
St.  Rep.  398,  35  S.  E.  92;  Chicago  City  R.  Co.  v.  Math,  114  111.  App. 
350;  Belcher  v.  Ballou,  124  Iowa,  607,  100  N.  W.  474;  Louisville 
&  N.  R.  Co.  V.  Carter,  27  Ky.  L.  Rep.  748,  86  S.  W.  685;  Wells  v, 
Moses,  87  Minn.  432,  92  N.  W.  334;  Hopkins  v.  Hopkins,  132  N.  C. 
25,  43  S.  E.  606;  Halsey  v.  BeU,  —  Tex.  Civ.  App.  — ,  62  S.  W.  1088; 
Davis  V.  Alexander  City,  137  Ala.  206,  33  So.  863;  Garritty  v.  Rankin, 
—  Tex.  Civ.  App.  — ,  56  S.  W.  367;  2  R.  C.  L.  p.  425,  §  25. 

An  appeal  to  race  prejudice  is  improper.  Cluett  v.  Rosenthal,  100  Mich. 
193,  58  N.  W.  1009,  43  Am.  St.  Rep.  448;  Moss  v.  Sanger  Bros.  75 
Tex.  321,  12  S.  W.  619. 

The  court  properly  interrupts  counsel  to  ask  him  to  make  an  argument 
that  does  not  tend  to  degrade  the  administration  of  justice,  Tyhere 
counsel  is  appealing  to  race  prejudice.  Battle  v.  United  States,  209 
U.  S.  36,  52  L.  ed.  670,  28  Sup.  Ct.  Rep.  422. 

Counsel  should  not  be  permitted  to  call  to  the  attention  of  the  jury  the 
fact  that  a  change  of  venue  was  obtained  by  the  opposite  party.  Neff 
V.  Cameron,  213  Mo.  350,  111  S.  W.  1139,  18  L.R.A.(N.S.)  320,  127 
Am.  St.  Rep.  606.* 

Comments  on  "financial  condition  of  parties  has  been  held  improper. 
Louisville,  H.  &  St.  L.  R.  Co.  v.  Morgan,  110  K^.  740,  62  S.  W;  736; 
Illinois  C.  R.  Co.  v.  Proctor,  122  Ky.  92,  89  S.  W.  714;  Dallks  Consol 
Electric  Street  R.  Co.  v.  Black,  40  Tex.  Civ.  App.  415,  89  S.  W.  1087 ; 
Cox  V.  Continental  Ins.  Co.  119  App.  Div.  682,  104  N.  Y.  Supp.  421 

But  counsel  may  refer  to  standing  and  wealth  of  a  party,  where  such 
reference  is  pertinent  to  the  issues.  McKinne  v.  Lane,  230  111.  544^ 
120  Am.  St.  Rep.  338,  82  N.  E.  878.  See  also  Cl^icago  Union  Trac- 
tion Co.  V.  Arnold,  131  111.  App.  599;  Patton  v.  Lund,  114  Iowa, 
201,  86  N.  W.  296;  Graves  v.  Bonness,  97  Minn.  278,  107  N.  W..163; 
Hersey  v.  Hutchins,  70  N.  H.  130,  46  Atl.  33;  Gilman  v.  Laconia,  71 
N.  H.  212,  51  Atl.  631;  St.  Louis,  L  M.  &  S.  R.  Co.  v.  Boback,  71 
Ark.  427,  75  S.  W.  473. 

Where  counsel  persiBtently,  in  the  opening  and  during  trial  and  sum- 
ing  up,  made  allusions  to  occurrences  on  a  former  trial  intended  to 
create  prejudice,  it  was  held  error  sufficient  to  justify  a  reversal  of 


68^  CIVIL    TEIAL    BRIEF. 

the  judgment.    Walter  v.  Joline,  136  App.  Div.  426,  120  N.  Y.  Supp. 
1025. 

It  was  held  error  to  state  that  defendant  corporation  was  wealthy  and 
prosperous, ,  and  that  a  heavy  verdict  had  been  rendered  against  it 
in  a  similar  case.  Pullman  Co.  v.  Pennock,  118  Tenn.  665,  102  S. 
W.  73. 

Referring  to  the  character  and  value  of  a  party's  dress  is  improper.  Emery 
Dry  Goods  Co.  v.  DeHart,  130  111.  App.  244. 

Error  to  tell  jury  in  personal  injury  action  that  plaintiff  had  a  wife  and 
children.  McCarthy  v.  Spring  Valley  Coal  Co.  232  111.  473,  83  N.  E. 
957. 

Asserting  that  defendant  corporation  is  a  gigantic  monopoly  is  improper. 
Stewart  v.  Metropolitan  Street  R.  Co.  72  App.  Div.  459,  76  N.  Y. 
Supp.  540. 

Attack  on  corporations  is  improper.  Tutwiler  Coal,  Coke  &  I.  Co.  v. 
Nail,  141  Ala.  374,  37  So.  634;  Western  &  A.  R.  Co.  v.  Cox,  115  Ga. 
715,  42  S.  E.  74;  People  ex  rel.  Esper  v.  Detroit  &  S.  PI.  Road  Co. 
125  Mich.  366,  84  N.  W.  290;  Johnson  v.  Detroit  &  k.  R.  Co.  135 
Mich.  353,  97  N.  W.  760;  Kinne  v.  International  R.  Co.  100  App. 
Div.  5,  90  N.  Y.  Supp.  930;  Hillman  v.  Detroit  United  R.  Co.  137 
Mich.  184,  100  N.  W.  399;  Galveston,  H.  &  8.  A.  R.  Co.  v.  Smith,  100 
Tex.  267,  98  S.  W.  240;  Texas  C.  R.  Co.  v.  Parker,  33  Tex.  Civ.  App. 
514,  77  S.  W.  42 ;  Benoit  v.  New  York  C.  &  H.  R.  R.  Co.  94  App.  Div. 
24,  87  N.  Y.  Supp.  951. 

Parties,  including  character  and  conduct,  are,  however,  legitimate  sub- 
jects of  comment.  Miller  v.  Nuckolls,  77  Ark.  64,  4  L.R.A.(N.S.)  149, 
113  Am.  St.  Rep.  122,  91  S.  W.  759,  7  Atin.  Caa.  110  j  S&lem  v. 
Webster,  192  111.  369,  61  N.  E.  323;  Cincinnati  Times-Star  Co.  v. 
France,  22  Ky.  L.  Rep.  1666,  61  S.  W.  18;  Wheeler  v.  Detroit  Elec- 
tric R.  Co.  128  Mich.  656,  87  N.  W.  886;  Scullin.  v.  Wabas^i  R,  Co. 
184  Mo.  695,  83  S.  W.  760;  Geiger  v.  Payne,  102  Iowa,  6$1,  69  N.  W. 
654,. 71  N.  W.  571;  Huber  v.  Milkr,  41  Or.  103,  68  Pac.  400. 

And  it  has  been  held  not  prejudicial  error  to  call  plaintiffs  'Monumental 
liars."    Green  &  Sons  v*  Lineville  Drug  Co.  167  Ala.  372,  52  So.  433. 

But  it  was  held  error  to  call  plaintiff  "a  Jew  horse  dealer"  (HymAn  v. 
Kirt,  153  Mich.  113,  116  N.  W.  536) ;  to  characterize  engineers  and 
firemen  of  defendant  railroad  company  as  murderers  (Orendorf  v. 
New  York  C.  &  H.  R.  li.  Co.  119  App.  Div.  638,  104  N.  Y.  Supp. 
222) ;  to  assert  that  defendant  exerted  undue  political  influence  at 
Washington  (Strickland  v.  New  York  C.  &  H.  R.  R.  Co.  88  App.  Div. 
367,  84  N.  Y.  Supp.  655) ;  and  to  allege  that  defendant  telegraph 
com|>any  was  more  ready  to  deliver  messages  to  pronainent  persons 
than  to  others  (Kirby  v.  Western  U.  Teleg.  Co.  77  S,  C.  404,  122 
Am.  St.  Rep.  580,  58  S.  E.  10).. 
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/.  Reference  to  protection  of  defendwnt  by  insurcmce, — It 
has  been  held  error  for  counsel  in  a  negligence  case  to  stdte  to 
the  jury  that  the  defense  is  being  conducted  by  an  insurance 
company,*' of  to  suggest,  directly  or  indirectly,  that  defendant 
is  protected  by  insurance.* 

1  Haigh  V.  Edelmeyer  &  M.  Hod  Elevator  Co.  123  App.  Div.  376,  107  N. 

Y.  Supp.  936. 

2  Trent  v.   Lechtman   Printing  Co.   141   Mo.   App.   437,   126   S.   W.   238; 

Hordern  v.  Salvation  Army,  124  App,  Div.  674,  109  N.  Y.  Supp.  131; 
Manigold  v.  Black  River  Traction  Co.  81  App.  Div.  381,  80  N.  Y. 
Supp.  861;  George  A.  Fuller  Co.  v.  Darragh,  101  111.  App.  664; 
Walsh  v.  Wilkes  Barre,  215  Pa.  226,  64  Atl.  407;  Lone  Star  Brewing 
Co.  V.  Voith,  —  Tex.  Civ.  App.  — ,  84  S.  W.  1100;  Prewitt-Spurr 
>Ifg.  Co.  V.  Wopdall,  116  Tenn.  605,  90  S.  W.  623;  Coe  v.  Van  Why, 
33  Cok).  315,  80  Pac.  894,  3  Ann.  Caa.  552. 

But  see  Shane  v.  National  Biscuit  Co.  186  N*  Y.  514,  78  N.  E.  1112; 
McTague  v.  Dowst,  51  App.  Div.  206,    64  N.  Y.  Supp.  949. 

g.  Use  of  document  not  in  evidence. — It  is  error  to  allow 
counsel  to  use  with  the  jury  documents  that  have  not  been  put 
in  evidence.^ 

iKoelges  v.  (jruardian  L.  Ins.  Co.  67  N.  Y.  638  (reading  from  pamphlet 
proved  to  have  been  issued  by  defendant) ;  McKeever  v.  Weyer,  11 
N.  Y.  Week.  Dig.  258  (exhibiting  cartoon  or  caricature)  ;  Union 
Cent.  L.  Ins.  Co.  v.  Cheever,  36  Ohio  St.  201,  38  Am;  Kep.  673; 
Stoudenmire  v.  Harper,  81  Ala.  242,  1  So.  857  (memorandum  which 
was  improperly  used. to  refresh  recollection)  ;  Zube  v.  Weber,  67  Mich. 
52,  34  N.  W.  264.  But  counsel  may  use  a  diagram  not  formally  in 
evidence  in  discussing  the  teetimony  of  an  adverse  witiiess  who  used 
it  in  aid  of  his<  testimony.  East  Tennessee,  V.  &  G.  B.  Co.  y.  Watson, 
90  Ala.  41,  7  So.  813. 

h.  Document  not  formally  read.-^lt  is  not  indispensable  that 
a  document  put  in  evidence  should  have  been  actually  read  or 
handed  to  tke  jury  before  closing  the  evidence.  But  the  court 
may  allow  it  to  be  read  during  the  argument,  the  adverse  p/irL.» 
being  then  allowed  to  give  evidence  in  rebuttal  or  explanai.oii, 
if  surprised.* 

The  judge  has  powel*  to  allow  a  document  which  proves  it- 
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self  to  be  produced  on  the  argument,  if  the  omission  to  do  so 
.before  is  excused,  and  the  adverse  party  not  prejudiced.* 

1  Hurler  v.  Seaman,  3  Blaekf.  27;  Binder  v.  State,  5  Iowa,  457;  O'Reilly 
V.  Duffy,  105  Mass.  243;  Carlyon  v.  Lannan,  4  Nev.  156;  s.  p.  Clapp 
V.  Wilson,  6  Denio,  285  (trial  before  referee).  Compare,  as  to  the 
right  to  have  it  go  to  the  jury  in  the  same  way,  Duke  v.  Cahawba 
Kav.  Co.  10  Ala.  82,  44  Am.  Dec.  472. 

3  Bank  of  Charleston  v.  Emeric,  2  Sandf.  718. 

i.  Misuse  of  evidence. — Evidence  admitted  for  a  specific  pur* 
pose  counsel  cannot  use  for  a  purpose  for  which  it  would  have 
been  inadmissible.^ 

1  Coleman  v.  People,  55  N.  Y.  81 ;  Dilleber  v.  Home  L.  Ins.  Co.  10  N.  Y. 
Week.  Dig.  180;  Cole  v.  Cole,  5  N.  Y.  Week.  Dig.  453;  Waldron  v. 
Waldron,  156  U.  S.  361,  89  L.  ed.  453,  15  Sup.  Ct.  Rep.  383  (error  to 
use  evidence  in  direct  violation  of  the  restriction  placed  by  the  court 
on  its  use,  whether  or  not  the  evidence  was  admissible  for  all  pur- 
poses ) . 

j.  Nonsuited  cause  of  action. — If  plaintiff  is  nonsuited  as 
to  one  of  several  causes  of  action  he  cannot  use  evidence  which 
wa^,  directly  relevant  only  to  the  nonsuited  cause  of  action,  in 
support  of  the  other.^ 

J  "Meyer  v.  Oallen,  54  N.  Y.  392. 

.  Tc,  Heading  medical  and  other  scientific  hooJcs. — It  is  error 
to  allow  counsel  in  addressing  the  jury  to  read  statements  from 
a  book  of  inductive  science/  unless  what  is  so  read  has  been  re- 
ceived in  evidence. 

It  is  not  enough  that  the  book  has  been  shown  by  expert  testi- 
mony, to  be  a  standard  work.* 

1  People  V.  Wheeler,  9  Pac.  Coast  L.  J.  581,  14  Rep.  Ill;  Yoe  v.  People, 
49  111.  410;  Washburn  v.  Cuddihy,  8  Gray,  430;  Boyle  v.  State,  57 
Wis.  472,  46  Am.  Rep.  41,  15  N.  W.  827,  and  cases  cited.  And  see 
2  R.  C.  L.  p.  423,  §  22,  and  notes  to  Union  P.R.  Co.  t.  Yates,  40 
L.R.A.  553,  and  Ashworth  v.  Kittredge,  59  Am.  Dec.  178. 

There  is  an  eJUiept^pn  where  counsel,  avoids  reading  statements  of  fact  and 
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confines  himself  to  borrowing  argument  which  h«  might  properly  have 
used  if  it  had  originated  with  himself.  Jones  v.  Doe  ex  dem.  Smith 
(Ind.)  47,  Mr.  Moak's  article  in  24  Alb.  L.  J.  (sound,  though. ques- 
tioned in  24  Alb.  L.  J.  284).  ^'Reason  i^  neither  more  nor  less  than 
reason  because  it  happens  to  be  read  from  a  book:"  Hovey,  J.  in  Cory 
V.  Silcox,  6  Ind.  39.  Legg  v.  Drake,  1  Ohio  St,  286,  approved  in  Union 
Cent.  L.  Ins.  Go.  v.  Cheever,  36  Ohio  St.  201,  38  Am.  Rep.  573. 

8  Stilling  V.  Thorp,  54  Wis.  528,  41  Am.  Rep.  60,  11  N.  W,  906. 

* 

A  medical  book  may  be  used  in  framing  questions  to  an  expert,  but  it 
cannot  be  read  to  the  jury.  Brown  v.  Springfield  Traction  Co;  141 
Mo.  App.  382,  125  S.  W.  236. 

Z.  Reading  previous  proceedings  in  the  cause. — Counsel  has 
not  a  right  to  read  to  the  jury  or  comment  upon  previous  pro- 
ceedings in  the  same  cause  ^  except  that  he  may  quote  the  opin- 
ion of  an  appellate  court  on  a  question  of  law  only  as  matter 
of  argument.* 

iBell  V.  McMaster,  29  Him,  272;  Griebel  v.  Rochester  Printing  Co.  24  App. 
Div.  288,  48  N.  Y.  Supp.  505;  Scott  v.  Scott,  124  Ind.  66,  24  N.  E. 
666;  Baker  v.  Madison,  62  Wis.  137,  22  N.  W.  141,  583;  Good  v.  Myljn, 
13  Pa.  538;  Illinois  C.  R,  Co,  v.  Jolly,  119  Ky.  452,  84  S.  W.  330; 
Martin  v.  Courtney,  81  Minn.  112,  83  N.  W.  503;  Olney  v.  Boston  & 
M.  R.  Co.  73  N.  H.  85,  59  Atl.  387;  2  R.  C.  L.  p.  425,  §  24.  For  thb 
Georgia  rule  under  statute,  see  Douglass  v.  Boynton,  59  Ga.  283. 

For  note  on  property  ol  reference  to  result  of  former  trial  of  the  same 
ciise,  see  38  L.R.A.(N.S.)    1131. 

And  as  to  propriety  of  referring  to  instructions  of  the  court  in  previous 
trials  of  the  same  cause,  see  note  in  L.R.A.1918D,  63. 

Thus  it  is  error  to  allow  counsel  to  read  to  the  jury  the  charge  on  a  former 
trial  (Butler  v,  81am,  50  Pa.  456),  or  the  trial  judge's  opinion  on  a 
former  trial  as  to  the  admissibility  of  evidence  (Crawford  v.  Morris, 
5  Gratt.  90),  or  to  allow  opinion  overruling  demurrer  to  be  read  in 
which  the  judge  indicates  his  opinion  on  a  question  of  fact  which  the 
jury  must  decide.  Press  Pub.  Co.  t.  McDonald,  26  L.R.A.  531, 11  C.  C. 
A.  155,  26  U.  S.  App.  167,  63  Fed.  238.  So  it  is  error  to  read  to  the 
jury  the  record  of  a  change  of  venue  (Campbell  v.  Maher,  105  Ind. 
383,  4  N.  E.  911),  or  virtually  to  bring  the  record  of  a  change  of 
venue  before  the  jury  ^hile  contending  with  the  court  as  to  the  pro- 
priety of  its  use.  Kansas  City,  Ft.  S.  k  M.  R.  Co.  v.  Sokal,  61  Ark. 
130,  32  S.  W.  497.  Nor  has  counsel  a  right  to  read  to  the  jury  and 
comment  upon  the  facts  set  forth  in  an  affidavit  for  continuance  made 
by  adverse  counsel  at  a'  previous  term.  Louisville,  N.  0.  &  T.  R.  Co. 
r.  Van  Eatofc,  —  Misd.  — ,  14  So.  267.  Contra,  Banners  v.  McClelland, 
74  Iowa;,  318',  37  N.  W.  389.  And  it  is  error  to  permit  counsel  to  read 
Abbott,  Civ.  Jur.  T.— 44. 
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the  opinion  of  the  appellate  court  as  to  the  weight  or  credibility  of 
the  evidence  (Allaire  v.  Allaire,  39  N.  J.  L.  113),  or  to  read  the 
comment  of  the  appellate  court  upon  the  factfl.  Hudson  v.  Hudson, 
90  Ga.  681,  16  S.  E.  349;  Laughlin  t.  Grand  Rapids  Street  R.  Co. 
ea  Mich.  154,  44  N.  W.  1049;  Railroad  Co,  v.  Stewart,  54  Ohio  St. 
667,  47  N.  E.  1116. 

It  is  etTOT  for  counsel  to  state  that  three  separate  juries  of  the  county 
have  found  a*  disputed  question  of  fact  in  his  favor.  Atwood.v.  Brooks, 
4  Tex.  Civ.  App.  Cas.  (Willson)  130,  16  S.  W.  535.  But  it  is  not  error 
to  refer  to  the  fact  that  on  the  first  trial  the  adverse  party  introduced 
no  witnesses.  Dahlstrom  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  108  Mo.  525, 
18  S.  W.  919. 

8  Allaire  v.  Allaire,  39  N.  J.  L.  113,  114.  ("Plainly,  counsel,  in  Ms  ad- 
dress to  the  jury,  can,  for  the  purpose  of  presenting  his  views  of  the 
law  of  his  case,  call  to  his  aid  and  quote  the  language  delivered  from 
the  bench."    Per  Beasley,  Ch.  J.) 

In  State  v.  Hoyt,  46  Conn.  333,  338 j  reading  the  whole. opinion  was  sanc- 
tioned in  a  criminal  case  where  the  facts  seemed  necessary  to  under- 
stand the  law,  and  the  jury  are  judges  of  law  and  fact;  s.  p.  Noble 
V.  M'Olintock,  6  Watts  &  S.  58,  explained  in  Good  v.  Mylin,  13  Pa. 
.      538. 

I 

m.  Befetence  to  verdicts  in  similar  cases, — It  is  not  proper 
ioT  counsel  to  refer  to  vei'dicts  in  other  cases.^ 

iQuincy  Gas  &  Electric  Co.  v.  Baumann,  203  111.  295,  67  N.  E.  807;  Chi- 
cago, I.  &  L.  R.  Co.  V.  Martin,  28  Ind.  App.  468,  63  N.  E.  247;  Ricketts 
V.  Chesapeake  &  O.  R.  Co.  33  W.  Va.  433,  10  S.  E.  801,  26  Am. 
St.  Rep.  901,  7  L.R.A.  354. 

n.  Stating  or  reading  the  law. — Cbunsel  has  the  right  to 
state  his  views  of  the  law  to  the  Jury  ty  way  of  argument  of  the 
questionB  of  fact  to  be  submitted  to  tjhem,  except  that  he  is 
not  entitled  to  argue  against  any  ruling  already  made  upon 
the  trial,  arid  provided  that  it  be  understood  that  the  jury  are 
to  takje  the  law  froin  the  instructions  of  the  judge,  and  not 
from.  Qouna^l.^ 

Allowing  counsel  agains.t.  objection  to  go  beyond  this  limit  in 

reading  from  law  books  is  error.* 

...•■.■•..) 

i'Ransone  Vi  Christian,  66  Ga.  351;  Fosdick  v.  Van  ArsdaJe,  74  Mich,  302, 
41  N.  W.  931 ;  Kean  v.  Detroit  Copper  &,  ]^r^^s  Rolling  Mills,  66  Mich. 
277,  33  N.  W.  .395.     Contra,  Sujlivan  v.  Royer,  72  Cal.  248,  13  Pac. 

•  '      655.    Counsel  may  etate  his  opinion  as. to.  the  law,  but  ^annot^  positive- 
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I7  assert  that  &uch  is  the  law.  Chicago  Consol.  Traction  Co.  v.  ^in- 
are,  138  111.  App.  636.  And  it  is  error  to  allow  counsel's  incorrect 
statement  of  the  method  of  arriving  at  the  measure  of  damages  to 
go  to  the  jury.  Alabama  G.  S.  R.  Co.  v.  Carroll,  28  C.  C.  A.  207, 
52  U.  S.  App.  442,  84  Fed.  772;  Storrie  v.  Marshall,  —  Tex.  Civ.  App. 
— ,  27  S.  W.  ^4.  And  permitting  counsel  to  instruct  the  jury  as  to 
the  impropjriety  of  a  quotient  verdict  is  objectionable,  though  not 
reversible  error,  since  they  are  not  thereby  directed  how  they  shall 
find  their  verdict.  Missouri,  K.  &  T.  R.  Co.  v.  Steinberger,  6  Kan. 
App.  585,  51   Pac.   623. 

In  California  it  is  discretionary  with  the  trial  court  to  permit  counsel  to 
read  and  comment  upon  the  instructions  previously  settled  by  the 
court.  Boreham  v.  Byrne,  83  Cal.  23,  23  Pac  212.  But  under  a  stat- 
ute giving  a  party  the  right  to  read  to  the  jury,  as  the  law  in  the  case, 
inatructions  submitted  by  him  to  the  court  and'  marked  b^  it  "given,'' 
counsel  cannot  construe  such  instructions  in  argunient.  Scott  v.  Scott, 
124  Ind.  66,  24  N.  E.  666.  Nor  should  counsel  comiment  upon  the  law 
wholly  outside  of  the  instructioqs  of  the  court,  though  such  comment 
will  not  require  a  reversal,  where  the  facts  of  the  case  clearly  warrant 
such  an  instruction  if  asked.  Dean  v.  Chandler,  44  Mo.  App.  338*  In 
'  Washington  the  court  may,  in  its  discretion,  refuse  to  permit  counsel 
DO  read  statutes  or  judicial  decisions  to  the  jury,  Ryan  v.  Lambert, 
49  Wash.  649,  96  Pac.  232.  ,       , .     . 

*  Tn  some  jurisdictions  it  seems  to  be  the  right  of  counsel  to  re&<i-  to  the 
jury  from  the  books  of  law  for  the  purpose  of  aiding  him  in  ppsenting 
his  views  of  the  law.  Reg.  v.  Courvoisier,  9  Car.  &  P.  362;  Norfolk  & 
W.  R.  Co.  V.  Harman,  83  Va.  553,  8  S.  E.  251;  and  see  Allaire  v: 
Allaix'e,  39  N.  J.  L.  113.  In  other  states  the  pr^etice  its  not  per- 
mitted (Baldwin's  Appeal,  44  Conn.  37;  Richmoi^d's  Appeal,  69  Conn. 
236,  22  AtL  82;  Hudson  v.  Hudson,  90  Ga.  581,  16  S.  E.  349;  Sulli- 
van v.  Royer,  72  Cal.  248,  13  Pac.  655;  Phoenix  Ins.  Co.  v.  Allen,  11 
Mieh.  601,^  83  Am,  Dec.  756;  Porte?  v.  CJioen,  60  Ind.  338;  Johnson  v. 
Culver,  116  Ind.  278,  19  N.  E.  129),  — especially  where  the  decision  pro- 
.posed  to  be  read  is  entirely  irrelevant  (Mullen  v.  Reining,  72  Wis. 
388,  39  N.  W.  861),  nor  does  the  ifact  that  a  decision  is  sought  to  be 
read  only  by  way  of  illustration  render  the  practice  proper.  Chicago 
V.  McGiven,  78  111.  347.  In  still  other  jurisdictions  the  matter  rests  in 
the  discretion  of  the  trial  court.  Gregory  v.  Ohio  River  R.  Co.  37  W. 
Va.  606,  16  S.  E.  819 ;  Williams  v.  Brooklyn  iElev.  R.  Co,  126  N.  Y. 
96,  26  N.  E.  1048;  Lyon  v.  Jones,  86  Tex.  492,  25  S.  W.  694;  Gilber- 
son  V.  Miller  Min.  &  Smelting  Co.  4  Utah,  46,  5  Pac.  699;  State'  v. 
Klinger,  46  Mo.  224.  But  the  practice  is  not  to  be  *  commended^  '.2 
R.  C.  L.  p.  422,  §  ?1;  Steflfenson  v.  Chicago,  M.  &  St.  P.  R.  Go,  49. 
Minn.  285,  51  N.  W.  610.  And  it  is  error  to  permit  such  a  course 
Where  the  matter  proposed  to  be  read  is  calculated  to  have  the  effect  oi 
'evidence,  Gfilvestoo,  H.  &  S.  A.  R.  Co.  v.Weseh,  85  Tex.  593,  22  ,S.  W. 
957;   RickettB  v.  Chesapeake  &  O.  R.  Co.  33  W.  Va.  433,  7  L.R.A. 


692  'civil  trial  brief. 

354,  10  S.  £.  801.  And  it  is  error  to  permit  counsel  to  read  irrelevant 
decisions  of  a  foreign  court  without  instructing  the  jury  as  to  the 
purposes  for  which  they  are  introduced  and  without  informing  them 
that  it  is.  their  duty  to  look  to  the  court  for  the  law  so  far  as  ap- 
plicable to  the  case.  Slaughter  v.  Metropolitan  Street  R.  Co.  116 
Mo.  269,  23  S.  W.  760.  In  Texas  (Missouri,  K.  &  T.  R.  Co.  v.  Smith, 
—  Tex.  Civ.  App.  — ,101  S. .  W.  463)  the  court  may  permit  or 
refuse  the  reading  of  authorities  «in  argument  to  jury.  The  practice 
of  reading  law  text-books,  decisions,  etc.,  to  the  jury  was  disap- 
proved in  Hughes  v.  General  Electric  Light  &  P.  Co.  107  Ky.  485, 
54  S.  W.  723;  St.  Louis  Clothing  Co.  v.  J.  D.  Hail  Dry  Goods 
Co.  156  Mo.  393,  56  S.  W.  1112;  Houston  &  T.  C.  R.  Co.  v.  Gee, 
27  Tex.  Civ.  App.  414,  66  S.  W.  78;  Lewter  v.  Lindley,  •—  Tex. 
Civ.  App.  — ,  89  S.  W.  784;  Newport  News  &  O.  P.  R.  &  Electrio 
Co;  V.  Bradford,  100  Va.  231,  40  S.  E.  900;  Filley  v.  Christopher, 
39  Wash.  22,  109  Am.  St.  Rep.  853,  80  Pac.  234;  Ray  v.  Chesa- 
peake &  O.  R.  Co.  57  W.  Va.  338,  50  S.  E.  413;  Hughes  v.  Chicago, 
St.  P.  M.  &  O.  R.  Co.  122  Wis.  258,  99  N.  W.  897 ;  Martin  v. 
Courtney,  81  Minn.  112,  83  N.  W.  503;  Chicago,  I.  &  S.  R.  Co.  v. 
Martin,  28  Ind.  App.  468,  63  N.  £.  2i47.  But  the  custom  was  ap- 
proved in  Cahaba  Southern  Min.  Co.  v.  Pratt,  146  Ala.  245,  40  So. 
943;  Coyne  v.  Avery,  189  111.  378,  59  N.  E.  788;  Vocke  v.  Chicago,. 
208  111.  192,  70  N.  E.  325;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Bell,. 24  Tex.  Civ.* 
App.' 579,  58  8.  W.  614. 

See  also  upon  this  questioii  note  to  Union  P.  R.  Co.  v.  Yates,  40  KILA.  553. 

<).  Retaliatory  statements  or  remarks. — ^If  an  improper  line 
of  discussion  by  counsel  is  provoked  by  similar  remarks,^  or 
is  replied  to  in  like  manner,*  it  is  no  just  ground  for  complaint. 

1  Alabama  G.  S,  R.''Co.  v.  Hill,  93  Alai  524,  9  So.  722;  Galvin  v.  Meridian 
,  Nat.  Bank,  129  Ind.  439,  28  N.  E.  847 ;  Stratton  v.  Dole,  45  Neb.  472, 
63  N.  W.  875.    Contra,  Tuqker  v.  Henniker,  41  N.  H.  317,  93  Am.  Dec 
425, 

« Moore  y.  Mopre,  73  Tex,  382,  11  S.  W.  396. 

9.  Ihterruption  by  adverse  counsel. 

,  C<?iunsel  has  a  right  to  interpose,  during  the  argument  of 
adverde.  counsel,  to  object  to  his  misstating  the  evidence  or  tran- 
scending the  limits  of  argument.^ 

iLoiig  V.  State,  12  Ga.  293,  330;  Elgin,  J.  A;  E.  R.  Co.  ▼.  FletcKer,  128  111. 

;'    619,  21  N.  E.  577;  Western  U.  Teleg.  Co.  v.  Wingate,  6  Tex.  Civ.  App. 

394/25  '^.  W.  439  (holding  it  error  for  counsel  to  aak  Die  jury  either 


XXII. OOUJJfSiBL's  ADPSjasa  TO  THE  JURY.  6&3 

directly  or  by  implication  to  conaidcx  such  aa  objeatioi^  as-  eyjdence 
against  the  party  making  it  on  the  merits  of  his  oase)^-  .  .      ,    , 

Indeed,  while  it  is  the  duty  of  the  <iourt  to  prevent  improper  statemettta  by 
counsel  in  the  argument,  the  opposing  counsel  should  object  and  ex- 
cept to  such  improper  remarks  at  the  time  they  are '  made.  Union 
P.  R.  Co.  T.  Field  (Kan.)  69  0.  C.  A.  536,  137  Fed.  14;  Miller  v;  Nuefc- 
olb,  77  Afk,  64,  4  L.R.A.(N.8.)  149,  IW  Am.  St.  Rep.  l^  91  fi.  W. 
759,  7  Ann.  Ca«.  110;  MeDonald  v.  Champion  Iron  &  Steel  Co<  140 
Mich:  401,  103  N.  W.  829;  Beamaii  v^  Martha  Washington  Min. 
Co.  23  Utah,  139,  62  Pac.  631;  Chicago,  B.  &  Q..R.  Co.,  v.  Krayen-s 
buhl,  70  Neb.  766,  98  N-  W.  44;  Bond  v.  Bean,  72  N.  H.  444,  101  Am. 
St.  Rep.  686,  57  Atl.  340;  Texas.  C.  R.  Co.  v.  Pledger,  36  Tex-.  Civ. 
App.  248,  81  S.  W.  755;  rEckhart  &  S.  Mill.  Co.  y.  Scl^aefer,  101  IIU 
App.  500;  St.  Louis  Southwestern  R.  Co.  v.  Dickens,  —  Tex.  Civ. 
App.  — ,  56  S.  W.  124;  Baxter  v.  Krainik,  126  Wis.  421,  105  N.  W. 
803;  Keck  v.  Bode,  23  Ohio  C.  C.  413;  Wagner  v.  Hkzle  'fwp.  2i'5  Pa^ 
219^  64  Atli  405;  Eppstein  v.  Missouri  P.  R.  Coi  197  Mo.:  720,  94  S. 
W.  967;  Farnandis  v,  Qreat  J^orthern  R.  Ca  41  Wash,  486^  S  L.R.A. 
(N.S.)  1086,  111  Am.  St.  Rep..  1,027,  84  Pac.  18;..Quincy  C(as  & 
Electric  Co.  v.  Baumann,  203  111.  295,  67  N.  E.  807 ;  Leu  v.  St.  Louis 
Transit  Co.  106  Mo.  App.  329,  80  S.  W.  273 ;  Stewart'  v.  Metropolitan 
Street  ;R.  Co.  72  App.  D^v.  459,  76  N.  Y.  Supp.  540;  Fishblatt  v.  N^w 
York  City  R.  Co.  51  Misc.  648,  99  N.  Y.  Supp.  836;  Portland  Gfold  Min. 
Co.  V.  Flaherty,  49  C.  C,  A,  361,  111  Fed.  31^,  21  Mor^  Min.  Rep.  555; 
Brzozbwski  v.  National  Box  Co.  104  111.  App.  338 ;  English  v.  Ander- 
son, 75  Ark.  577,  88  S.  W.  583;  Louisville  &  N.  ?.  Co.  y.  Smith,  27 
Ky.  L.  Rep.  257,  84  S.  W.  755 ;  German-American  Ins.  Co.  v.,  Ha:rper, 
70  Ark.  305,  67  S.  W.  755. 


10.  Right  of  judge  to  regulate  arguments 

The  court  may  and  should  regulate  the  argument  of  counsel,^ 
and  it  is  proper  for  the  court,  of  its  own  motion,  to,  interpose 
in  restraint  of  counsel  transgressing  the  rules.* ,  If  cpuuspl  is 
making  an  improper  argument,  the  court  may  stop  him  or  may 
permit  him  to  proceed,  and  correct  the  error  in  the  charge*' 

I  Cfhicago  &  M.  Eleettic  R.  Co.  v.  Judge,  135  111.  Ap^l '  377 ;  Hathaway  v. 
Detroit,  T.  &  M.  Co.  124  Mich.  610,  83  N.  W.  598;  Oliver  v.  Jessuj),  137 
Mich.  642,  100  N.  W.  900;  2  R.  C.  L.  p.  406,  §  3.      '  .  .  -      .    - 

«  Melvin  v,  Easley,  46  N.  C.  (1  Jones,  J^.),  3a9,i62.Am.,JPec.  171;  luckjer  v. 

Henniker,  41  N.  H.  .317,  323i  St.  Louis  *  S.  B;  B,  Cp.  ^..Myrtfe,  61 

Ind.  566,  577  and  cases  cited;  Elgin,  J.  &  .E..R.,Ca  v. 'Pletchtr^  128 

III.  619,  21  N.  E.  577;  Amperse  v.  Eleckenstein,.  67  Mich,  247,  34  JH 

.    W.  564;  Frank  v.  Hujpaphreys,  24  S-  C.  325.     .      . 
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A  request  by  counsel  to  read  irrelevant  matter  in  his  argument  to  the 
jury  should  be  denied  by  the  court  on  its  own  motion,  instead  of  asking 
opposing  counsel  if  they  are  willing  to  consent  thereto,  thus  forcing 
them  to  make  objection.  Birmingham  Nat.  Bank  v.  Bradley,  116  Ala. 
142,  23  So.  53. 

And  where  the  court  has  of  its  own  motion  checked  counsel  in  the  course  of 
an  improper  argument,  it  is  error  to  fail  to  stop  counsel  for  the  ad- 
verse party  from  arguing  on  the  sam«  matter,  even  if  no  objection  be 
interposed.    Jenkins  v.  Hankins,  98  Tenn.  545,  41  S.  W.  1028. 

Counsel  who  persistently  misstates  ievidenee  should  be  disciplined  by  the 
court.  Cooley  V.  Eastern  Wire-Bound  Box  Co.  76  N.  H.  529,  77  Atl. 
936. 

8  Sayles  v.  Quinn,  196  Mass.  492,  82  N.  E.  713. 

11,  Withdrawal  of  remarks  curing  error. 

An  abuse  of  the  right  of  argument  constitutes  no  ground  for 
exception,  where  the  improper  remarks  are  withdrawn,  or  their 
effect  upon  the  minds  of  the  jury  has  been  removed  by  some 
action  of  court  or  counsel.^ 

iMatts  V.  Borba,  4  Cal.  Unrep.  691,  37  Pac.  159;  Washington  &  G.  R.  Co. 
y.  Patterson,  9  App.  D.  C.  423;  Towner  v.  Thompson,  82  Ga.  740,  9  S. 
U.  672;  Joliet  Street  R,  Co.  v.  Caul,  143  111.  177,  32  N.  E.  389;  Nicks 
V.  Chicago,  St.  P.  &  K.  C.  R.  Co.  84  Iowa,  27,  60  N.  W.  222;  Strowger 
V.  Sample,  44  Kan.  298,  24  Pac.  425;  Nolan  v.  Johns,  126  Mo.  159,  28 
S.  W.  492;  Eickhotf  v.  Eikenbary,  52  Neb.  332,  72  N.  W.  308;  Gal- 
veston, H.  &  S.  A.  R.  Co.  V.  Duelin,  86  Tex.  450,  25  S.  W.  406;  Rea 
,  V.  Harrington,  58  Vt.  181,  2  Atl.  475;  Graves  v.  Smith,  7  Wash.  14,  34 
Pac.  213;  2  R  C.  L.  p.  4$6,  §  36. 

If  improper  statementa  by  counsel  in  argument  are  withdrawn  they  can- 
not be  used  as  the  basis  of  a,  valid  exception.  Kilpatrick  v.  Grand 
Trunk  R.  Co.  74  Vt.  288,  93  Am.  St.  Rep.  887,  52  Atl.  531;  Covington 
&  C.  Bridge  Co.  v.  Smith,  28  Ky.  L.  Rep.  529,  89  S.  W.  674;  Christen- 
sen  v.  Lambert,  67  N.  J.  L.  341,  51  Atl.  702;  Cleveland  City  R.  Co. 
V.  Roebuck,  22  Ohio  C.  C.  99,  12  Ohio  C.  D.  262;  Galvestw,  H.  &  S.  A. 
R.  Co.  V.  Nicholson,  —  Tex.  Civ.  App.  — ,  57  S.  W.  693;  The  Fair  v. 
,  Hoffman,  209  IlL.  330,  70  N.  E.  622;  McKnight  v.  Detroit  &  M.  R.  Co. 
135  Mich.  307,  97  N.  W.  772;  Baker  v.  Independence,  93  Mo.  App.  165; 
University  of  Illinois  v.  Spalding,  71  N.  H.  163,  62  L.R.A.  817,  51  Atl. 
731;  International  &  G.  N.  R.  Co.  v.  Mercer,  —  Tex.  Civ.  App.  — ,  78 
S.  W.  662 ;  Sdutherri  Indiana  R.  Co.  v.  Fine,  168  Ind.  ^17,  72  N.  E. 
589;  Btrt  ^  Wolffe  v.  Minnis,  74  Ala.  366;  Baker  v.  Madison,  0^  Wis. 
1S7,  2^  N.  W.  141.  583. 

The  toete  formal  announcement  by  the  court  that  counsel's  objection  to 
improper  argument  is  sustained  is  not  sufficient.    Andrewli  v.  Chicago, 
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M.  &  St.  P.  R.  Co.  96  Wis.  348,  71  N.  W.  372;  McKenna  v.  McKenna, 
118  111.  App.  240. 

The  error  may  generally  be  cured,  however,  by  the  charge.  Ft.  Smith 
Lumber  Co.  v.  Cathey,  74  Ark.  604,  86  S.  W.  806;  Maddox  v.  Morris, 
110  Ga.  309,  35r  S«  E.  a'?0;  Collitfs  Barjc;&  B.  R.:  Co..  v.  Ware,  112  Ga. 
663,  37  N.  E.  975;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Kinnare,  203 
111.  388,  67  N.  E.  826;  Shaw  v.  Chicago  &  G.  T.  R  Co.  123  Mich.  629,  ^9 
L.R.A.  308,  81  Am.  St.  Rep.  230,  82  N.  W.  618;  Pierce  v.  Brennan,  US 
Minn.  50,  92  N.  W.  507;  Chilson  v.  Houston,  9  N.  D.  49^,*  84  N*.  W.  345; 
Dougherty  v.  Pittsburgh  R.  Co.  213  Pa.  346,  62  Atl.  926;  International 
&  G.  N.  R.  Co.  V.  Dalwigh,  —  Tex.  Civ.  App.  — ,  56  1^.  W.  1,36;  Chicago 
&  E.  I.  R.  Co.  V.  Zapp,  209  111.  339,  70  N.  E.  623;  Sweeney  v.  New 
York  C.  &  H.  R.  R.'Co.  83  App.  Div.  565,  81  N.  Y.  Supp.  XH'?. 

Though  it  may  be  so  serious  that  no  subsequent  action  can  remove  the  prej- 
udice. Galveston,  H.  &  S.  A.  R.  Co.  v.  Kutac,  72  Tex,  643,  11  S.  W, 
127 ;  McHenry  Coal  Co  v.  Sneddon,  98  Ky.  684,  34  S!  W.  228.  The 
rule  in  New  Hampshire  requires  a  verdict  to  be  set  aside  for  un- 
warranted remarks  of  counsel  in  argument,  unless  the  trial  judge  finds 
as  a  fact  that  the  jury  were  not  influenced  thereby  or  th^  the  eifect 
upon  their  minds  was  wholly  removed.  Bullard  v.  Boston  &  M.  R. 
Co.  64  N.  H.  27,  5  Atl.  838. 

»  • 

CounseFs  persistence  in  arguing  outside  the  record  after  ol^jection  by  oppo- 
site counsel  and  admonition  from  the, court  \vill  reqiuire  reversal.  Wil- 
burn  V.  St.  Louis,  I.  M.  &  S.  R.  Co.  48  Mo.  App,  224 ;  .KudoJph  v.  Land* 
werlen,  92  Ind.  34.       ,. 

12.  Amending  pleadings  during  argument. 

Under  a  statute  permitting  pleadings,  to  fee  .amended  "on" 
the  trial,  an  amendment  may  be  allowed  during  the  argument. 
On  the  trial  means  before  the  close  of  it.^ 

1  Franklin  F.  Ins.  Co.  v.Findlay,  6  Wh&rt.  483,  39  Am.  Dec.  4^0. 


.  •    .  • 


XXIII.— THE  INSTRUCTIONS. 

A.  GE37ERAL   RULBS. 

1.  In  general. 

2.  Power  of  court;  necessity  of  request, 

3.  State  statutes  in  United  States  courts. 

4.  Right  of  request. 

5.  Requiring  written  request;  time^  signature,  etc. 

6.  Right  of  counsel  to  see. 

7.  Ruling  on  requests. 

a.  In  general. 

b.  Complex  request. 

c.  Modifying,  limiting,  and  qualifying  requests. 

d.  Marking  instructions  "given"  or  "refused." 

8.  Amended  or  substituted  requests. 

9.  Requiring  the  charge  to  be  in  writing. 

a.  In  general. 

b.  Statutes. 

c.  What  must  be  in  writing. 

^.  Charge  taken  down  by  stenographiefr. 

e.  Charge  subsequently  reduced  to  writing. 

f.  Oral  explanations,  modifications,  additions,  etc. 

g.  Numbering  paragraphs  of  the  charge, 
h.  Signing  the  charge. 

10.  Form  and  style  generally. 

11.  Clearness,  definiteneBs,  and  certainty. 

12.  Arg^umentativeness. 

13.  Consistency  and  harmojiy. 

14.  Pefining  and  explaining  technical  terms. 

B.  iNBTBUCnONS  AS  TO  PLEADINGS  AND  EVIDENCE. 

15.  Stating  the  issues;  singling  out,  ignoring,  and  eliminating  issues. 

16.  Referring  to  pleadings. 

17.  Separate  defenses. 

18.  Superfluous  allegation. 

19.  Limiting  to  issues  and  evidence. 

20.  Conforming  to  facts  in  evidence. 

21.  Burden  of  proof. 

22.  Presumption  of  law. 

23.  Presumption  of  fact. 

24.  Assuming  specific  fact. 

25.  Summing  up  and  stating  evidence. 

26.  Stating  evidence  in  detail. 
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27.  Stating  testimony  in  language  of  witneHk 

28.  Ignoring  evidence. 

29.  As  to  lack  of  evidence. 

30.  Disregarding  evidence. 

31.  Expressing  opinion  on  weight. 

32.  Sufficiency  of  evidence. 

33.  Result  of  testimony. 

34.  Circumstantial  evidence. 

35.  Alternative  propositions. 

36.  Misuse  of  evidence. 

37.  Affirmative  and  negative  testimony, 

38.  Testimony  of  party. 

a.  When  his  only  evidence. 

b.  When  contradicted  by  himself. 

89.  Conflict  between  adverse  parties'  testimony. 

40.  Omission  to  call  a  witness  or  to  testify. 

41.  Refusal  to  produce  document. 

42.  Cumulative  evidence. 

43.  Unimpeached  and  imcontradicted  testimony* 

44.  Impeached  testimony. 

45.  Falsus  in  uno. 

46.  Incredible  fact. 

47.  Expert  testimony. 

48.  Construction  and  effect  of  writing. 
40.  Requisite  oogeney  of  evidence. 

a.  Civil  issue. 

b.  As  to  crime.  ^ 

50.  Doubtful  rule  of  law. 

C.  Iif  STKucnoNs  Relating  to  Effect  of  Verdict. 

51.  Interest  on  actual  damages. 

62.  Double  or  treble  damages. 

63.  Informing  jury  as  to  effect  of  verdict, — on  costs, — on  imprison- 
ment. 

D.  FuBTHEB  Requests  and  Exceptions. 

54.  Further  instructions. 
65.  Exception  to  charge. 

a.  In  general. 

b.  To  variance  from  request. 
c  When  to  be  taken. 

[The  statutes  existing  in  many  of  the  states,  re^tr^ning  the 
judge's  instructions,  are  so  diverse  and  so  div^sely  construed^ 
and  so  well  understood  each  in  their  own  locality,  that  I  havei 
not  thought  it  best  to  take  the  necessary  space  to  state  them ; 
and  I  have  been  confirmed  in  this  by  the  impression  that  they 
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■  ,  *    «  . 

chiefly  are  due  to  causes  that  may  not  be  generally  permanent, 
and  will  be  likely  to  give  way  in  course  of  time. 

In  respect  to  "special  verdicts''  and  ^^special  questions,"  the 
reader  will  find  much  confusibn  in  the  language  of  the  reports, 
answers  to  special  questions  being  often  called  special  verdicts. 
As  the  two  proceedings  are  entirely  distinct  (although  putting 
special  questions  is  a  convenient  substitute  for  asking  a  special 
verdict),  it  may  be  useful  here  to  make  clear  my  use  of  these 
expressions.  A  special  verdict,  properly  so-called,  is  a  finding 
of  facts,  with  conclusion  in  the  alternative,  that  if  upon  these 
facts  the  law  is  for  plaintiff,  the  jury  find  for  plaintiff,  if  upon 
these  facts  it  is  for  defendant,  the  jury  find  fpi:  4e^fendantw  The 
jury  have,  in  certain  cases,  a  right  to  find  thus  specially  on  all 
or  any  of  the  issues,  and  this  enables  them  sometimes  to  agree 
in  appearance  and  be  discharged,  while,  in  reality,  disagreeing, 
those  in  favor  of  an  absolute  verdict  one  way  being  content  to 
accompany  it  with  a  special  verdict  which  those  opposed  to  the 
general  verdict  think  will  vindicate  their  view^ 

The  putting  of  special  questions  is  an  analogous,  mpde  of  re- 
quiring the  jury  to  find  on  any  facts  in  issue;  and  though  it 
may  have  a  similar  effect  it  has  great  advantage- in  defining  the 
pivotal  facts  so  as  to  enable  the  court  to  apply  the  law  with  more 
justice  than  a  general  verdict  would. 

The  finding  of  the  jury  in  either  case  is,  in  Sl  genferal  sense, 
a  "special'^  verdict ;  but  it  is  more  convenient,  for  clearness  in 
stating  the  rules  here,  to  confine  the  term  "special  verdict"  to 
w^at  was  known  as  such  at  common  law;  and  to  designate"  an- 
swers' given  under  the  more  modern  method  of  putting  ques- 
tions, as  "special  findings.^']     .     :  ■     \    •  • 

A.  General  Kulbs^  ^ 

1.  In  general. 

The  office  of  an  instruction  is  to  e^rplain  the  facts  and  to  de- 
clare what  rules  of  law  will  apply  to  any  set  of  facts  which  may- 
be found  on  the  evidence.^  A  charge  must  be  considered  accord- 
liii^  to  its  Entirety,  ind  Hot"  accordilig  to  isblated  paragraphs,* 
and  must  be  construed  With  reference  to  the  law  and  the  evi- 
dence 'and  the  actual  issues.* 

I|§t.  Louis  Southwestern  R.  Co.  v.  Cleland,  50  T^x.  Civ.  App.  49d,  ij-lO  S. 

•'.     W.-122. 'i'"'        ■•     '■•  '■      •■  '■       '     • 
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« Clary  v.  laom,  56  Fla.  236,  47  So.  919;  Atlantic  Coast  Line  R.  Co.  V, 
Dees,  56  Fla.  127,  48  So.  28;  Florida  R.  Co.  v.  Sturkey,  56  Fla.  196, 
48  So.  34;  Atlantic  Coast  Line  R.  Co.  v.  Jones,  132  Ga.  189,  63  S.  B. 
834;  Colbeck  v.  Sampsell,  140  111.  App.  566;  American  Sheet  &  Tin 
Plate  Co.  V.  Biicy,  43  Ind.  App.  501,  87  N.  E.  1051^,  Revis  v.  Raleigh,  150 
N.  C.  348,  63  S.  E.  1049;  Missouri,  K.  &  T.  R.  Co.  v.  Snow,  53  Tex. 
Civ.  App.  184,  115  S.  W.  631;  McCormick  v.  Columbia  Electric  Street 
R.  Light  &  P.  Co.  85  S.  C.  455,  67  S.  E.  562;  Chicago,  R.  I,  &  P. 
R.  Co.  V.  Johnson,  25  Okla.  960,  27  L.R.A.(N.S.)  879,  107  Pac.  662. 

8  Southern  P.  Co.  v.  Hall,  41  C.  C.  A.  50,  100  Fed.  760;  Slack  v.  Harria, 
200  111.  96,  65  N.  E.  669;  Bickel  v.  Martin,  115  111.  App.  367;  Yazoo 
&  M.  Valley  R.  Co.  v.  Williams,  87  Miss.  344,  39  So.  489,  the  language 
of  the  instructions  should  be  in  its  ordinary  meaning);.  Harman  v. 
Maddy  Bros.  57  W.  Va.  66,  49  S.  E.  1009;  Donk  Bros.  Coal  &  Qoke 
Co.  V.  Peton,  19^' 111.  41,  61  N.  E.  330;  Atlantic  Coast  Line  R.  Co.  v. 
Taylor,  125  Ga.  454,  54  S.  E.  622;  Malott  v.  Crow,  90  111.  App.  628; 
Choctaw,  0.  &  G.  K.  Co.  v.  Tennessee,  191  U,  S.  326,  48  L.  ed.  201, 
24  Sup.  Ct.  Rep.  99;  Macon  v.  Holcomb,  205  111.  643,  69  N.  E.  79; 
BristQw  V.  Atlantic  Coast  Line  R.  Co.  72  S.  C.  43,  51  S.  E.  529^; 
Rosenstein  v.  Fair  Haven  &  W.  R,  Co.  78  Conn.  29,  60  Atl.  1061; 
Edwards  v.  Chicago  &  A.  R.  Co.  94  Mo.-  App.  36,  67  S.  W.  950;.  Mc- 
Cormick Harvesting  Mach.  Co.  v.  Hiatt,  4  Neb.  (Unof.).587,  95  N.  W. 
627. 

2.  Power  of  oonrt ;  neoessity  of  request. 

In  the  absence  of  a  statute  to  the  contrary  the  judge  has 
power  to  instruct  the  jury  sua  sponte,^  but  it  is  usually  held 
to  be.  in  his  discretion  whether  to  do  so  or  not,  if  neither  party 
request  it.* 

If  a  party  desires  an  instruction,  he  should  make  timely  re- 
quest therefor.' 

1  Thistle  V.  Frostburg  Coal  Co.  10  Md.  129;  Stumps  v.  Kelley,  22  IH.  140; 
York  V.  Maine  C.  K.  Co.  84  Me.  117,  18  L.R.A.  60,  24  Atl.  790; 
Hatt  V.  Nay,  144  Mass.  186,  10  N.  E.  807. 

In  Mississippi,  a  statute  forbids  the  judge  to  charge  except  upon  request. 

Archer  v.  Sinclair,  40  Miss.  343. 

»•'•■' 

In  Iowa,  a  justice  of  the  peace  has  no  power  to  charge  the  jury  in  a 
case  01^  trial  before  him.  St.  Joseph  Mfg.  Co.  y.  .%rringtOD>  53 
Iowa,  380,  6  K  W.  668. 

In  Alabama,  a  chaiige  by  the  court  of  its  own  motion  upon  the  effect  of 
tlie  evidence  is  expressly  forbidden  by  statute.  (Code  1907,  §:  5362.) 
Mayer  v.  Thompson-Hutchlnson  Bldg.  Co.  116  Ala^.  034,  22  So.  659. 
Even  thoi:^h  the  credibility  of  the  evidenee  be  submitted  tb  the  jvry. 
Parker  v.  Daughtry,  111  Ala.  529,  20  So.  362. 
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2  This  is  the  undoubted  rule  of  practice  as  to  submitting  to  the  jury  a 

*.  .particular  point,  or  particularizing  or  making  more  definite  the  points 
submitted;  the  courts  agreeing  with  practical  unanimity  that  partial 
nondirection,  or  omission  to  charge  as  to  a  particular  issue,  or  mere 
.generalization,  indefiniteness,  ambiguousness  and  the  like,  constitute 
no  reversible  error  in  the  absence  of  a  specific  request  for  more  spe* 
cific  and  comprehensive  instructions.  14  R,  C.  L.  p.  795,  §  56;  Pen- 
nock  V.  Dialogue,  2  Pet.  1,  7  L.  ed.  327,  affirming  4  Wash.  C.  C.  538, 
Fed.  Cas.  No.  10,941;  Williams  v.  Simons,  16  C.  C.  A.  628,  36  U.  S. 
App.  16,  70  Fed.  40,  and  cases  cited;  Backus  v.  Fort  Street  Union 
Depot  Co.  169  U.  S.  557,  4^  L.  ed.  853,  18  Sup.  Ct.  Rep.  445  and  cases 
cited;  Seaboard  Mfg.  Co.  v.  Woodson,  98  Ala.  378,  11  So.  733;  Chandler 
V.  Lazarus,  65  Ark.  312,  18  S.  W.  181;  Nichol  V.  Laumeister,  102  Gal. 
658,  36  Pac.  925;  Highlands  v.  Raine,  23  Colo.  295,  47  Pac.  283;  Lut- 
ton  y.  Vernon,  62' Conn.   1,  23  Atl.   1020,  27   Atl.   589;   Lungren  v. 

'^    BroWnlie,  22  :^la.  491;  Norman  v.  Georgia  Loan  &  T.  Co.  92  Ga.  295, 18 
S.  E.  27;  Chicago  &  A.  K.  Co.  v.  Esten,  78  111.  App.  326,  affirmed  in  178 
111.  192,  52  N.  E.  954;  Baltimore  &  0.  S.  W.  R,  Co.  v.  Conoyer,  149  Ind. 
524,  48  N.  E.  352,  49  N.  E.  452;  Reizenstein  v.  Clark,  104  Iowa,  287, 
73  N.  W.  588;  Reamer  v.  Columbia,  5  Kan.  App.  543,  47  Pac.  186; 
'   1\irner  v.  King,  98  Ky.  253,  260,  32  S.  W.  941,  38  S.  W.  405  (where 
it  was  said :     "In  a  criminal  case  it  is  the  duty  of  the  court  to  give 
the  "whole  law  of  the  case,  but  in  a  civil  action  the  "court  is  not  re- 
quired,   unless   called   on   to  do   so,   to   give   instructions   embracing 
every   theory  of  the   plaintiff's  cause  of  action   that  is   or  may  be 
supported  by  the  testimony,  or  that.of- tfta  defease,  an4  if  the  in«truc- 
.    tiona  given  are  otherwise  objectionable,  the  fact  the  court  has  omitted 
to  give  to  the  jury  every  instruction  authorized  affords  no  ground  for 
a  reversal'*);    Carter  v.  Augusta,  84  Me.  418,  24  Atl.  892;   Buzzell 
V.  Emerton,  161  Mass.  176,  36  N.  E.  796;  Ziebarth  v.  Nye,  42  Minn. 
541,  44  N.  W.  1027 ;  Coe  v.  Northern  P.  R.  Co.  101  Minn.  12,  111  N.  W. 
.651,.  11  L,R.A,(N.S.)   228,  11  Ann.  Gas.  429;   Barth.v.  Ka»3as  City 
Elev.  R.  Co.  142  Mo.  535,  44  S.  W.  778   (where  it  was  said  that  "In 
civil  cases  it  is  not  the  duty  of  the  trial  court  to  instruct  of  its  own 
.motion  if  the  parties  neglect  to  ask  proper  instructions") ;  Kelley  v. 

\  ..Cable  Cp.  7  [Uon,t.  70,,  14  Pac.  633;  Weber  v. .  Whetstone,  53  Neb.  371, 
73  N.  W.  695;  Allison  v.  Hagan,  12  Nev.  38;  Dow  v.  Merrill,  65  N.  H. 
107,  18  Atl.  317 ;  Haupt  v.  Pohlmann,  16  Abb.  Pr.  301,  307,  1  Robt. 
121;  Quinby  v.  Carhart,  133  N.  Y.  579,  30  N.  E.  972;  Thompson  v. 
Western  U.  Teleg.  Co.  107  N.  C.  449,  12  S.  E.  427;  Cleveland  Rolling 

■"    MilTGo.  V.  Cortigan,  46  Ohio  St.  283,  3  L.R.A.  385,  20  N.  E.  466; 

-'  Pennsylvania  Co.  v.  Rossmian,  13  Ohio  0.  C.  Ill,  7  Ohio  C.  D.  119; 
Johnson  v.  Hibbard,  29  Or.  184,  41  Atl.  327,  and  cases  cited;  Strother 

'     V.  South. Car43^1ina  &  a.  R.  Co.j47  S.  C.^75,  25  S.  E.  272;  MeCarty  v. 

Pi«dmoirt  Mut.  Ins.  Co.  81  S.  C.  162,  62  6.  E.  1,  18  L.R.A.(N.S.)  729; 

Winn  T,  Sanborn,  10  S.  D.  642,  75  N,  W.  201;  Quinn  v.  Chicago,  M. 

.   if  m.  B,  R.  Col.  23  S.  D.  126,  120  N.  W.  884,  22  L.E.A.(N.S.)  789; 
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Maxwell  v.  Hill,  89  Tenn.  684, 15  S«  W.  ^&a,  9Jia  cafie|8'X5ite^j,;A%^ck;;, 
V.  Maury,  79  Tex.  435,  15  S.  W.  686;  Box  y.  Kelso,  5  Wash.  360,. 31 
Pac.  973;  Kliegel  y.  Aitken,  94  Wis.  432,  35  L.R.A.  249,  59  Am/ St. 
Rep.  900,  69  N.  W!  67;  BuBce  v.  McMahon,  6  Wyo:  24,  42  Pac.  2^. 

So,  Also,  in  some  states>  as  to  submitting  the  case  to  the  jury  without! 
any  charge  whatever.     Berry  v.  Texas  &  N.  O.  R.  Co.  72  Tex.  620; 
10  S.  W.  726;  Taft  v.  Wildman;  15  Ohio,  125.     See  aliBO  Stuckey  v!- 
Fritsche,  77  Wis.  329,  46  N.  W.  59,  where  it  was  held  that  a  sta'tute  w 
quiring  instructions  when  given  on  request  to  be  given  in  writing,  un- 
less the  giving  of  them  in  writing  is  waived  by.  the*  pairtie»,  doeB" 
not  require  the  judge  to  charge  the  jury  in  every  case,  whether  re- 
quested to  do  so  or  not,  but  was  enacted  only  for  the  purpose  of 
requiring  written  instructions  when  requested.    In  this  case  the,  j^dge- 
submitted  the  case  to  the  jury  without  any  charge  whatever,  jand, 
as  no  request,  for  a  charge,  was  made,  there  was,  held  to  be  np  ground 
for  complaint* 

So,  that  an  instruction  was  oral  instead  of  in  writing,  as  required  by  law, 
was  no  ground  for  reversal  when  no  definite  requj^st  was ,  miujLe '.lorr 
written  charge,  and  the  verdict  included  nothing  that  the  prevailing 
party  was  not  entitled  to,  see  Perkins  v.  Marrs,  15  Colo.  202,  25  Pac. 
168.      '  .  ;      .) 

On  the  other  hand,  there  are  cases  which  hold  it  to  be'  the  duty .  of  the 
judge  to  present  to  the  jury  the  substantial  issues  in  the'caiise  and' 
state  to  them  the  principles  of  law  governing  the  rights  of-  the  piT-^' 
ties,  irrespective  of  whether  any  specific  instructions  are  requested 
by  counsel  ir  notl     Barton  v.  Oray,  ^7  Mich.  622,  24  N.  W..  638;  > 
Central  R.  Co.  v.  Harris,  76  Ga.  502;. Upton  v.  Paxton,  72  Iowa,  299, 
33  N.  W.  773;  Donahue  v.  Windsor  County  Mut.  F.  Ins.  Co.  56.Vt.  379; 
Judson  v.  Winsteady  80  Conn.  384,  6S  Atl.  999,  15  L.R.A.(N.S.)  .91;. 
Tucker  v.  Satterthwaite,  120  N.  C.  118,  27  S.  Ei  45,  d«cvJed  under  a 
statute  so  providing;. 

That  a  general  request  that  the  judge  shall  so  charge  Can  add  no  fbrce 
whatever  to  the  judge's  obligation  in  this  respect^  see  Hanoveir  .'£/ 
Ins.  Co.  V.  Stoddard,  52  Neb.  746,  73  N.  W.  291.  And  where  ^he  judge 
has  failed  of  his  duty  in  this  respect,  and  it  is  apparent  from  the 
record  that  the  jury  probably  took  a  wrong  view  ol  the  law,.. a^. new 
trial  will  be  awarded.  York  Park  Bldg.  Asso.  v.  Barnes,  S9>  Neb*  834, 
68  N.  W.  440.  '     : 

8  Jones  V.  Seymour,  95  Ark.  693,  130  S.  W.  560;  Sandberg  v.  Borstadt, 
48  Colo.  96,  100  Pac.  419;  Mitchell  v;  Boyc^,  rr-  T^xu-  Civ.  .Ai^iujqf-,/. 
120  S.  W.  1019;  Suiter  v.  Chicago,  .R.  I..&  P.  R.  Co.  .84  Neb.  256,  121 
N.  W.  113;  Thomas  v.  Williams,  139  Wis.  467,  121  N.  W.  148;  Pye 
V.  Pye,  133  Ga.  246,  65  S.  E.  424 ;  Warrington  v.  Kalldner,  135  Mo. 
App.  6,  115  S.  W.  492;  Bradbury  v.  Chicago,  R.  I.  &  P.  R.  Co.  I«9>^ 
Iowa,  61,  128  If.  W.  1,  40  L.R.A.(N.8.)  684. 
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3.  State  statiites  in  United  States  courts. 

State  laws  prescribing  the  manner  in  wMch  the  judge  shall 
discharge  his  duty  in  charging  the  jury,  or  the  papers  which 
he  will  permit  to  go  to  them  in  their  retirement,  or  the  requir- 
ing the  jury  to  answer  special  interrogatories  in  addition  to 
their  general  verdict,  do  not  apply  to  the  courts  of  the  United 
States.^ 

I  Indianapolis  &  St.  L.  R.  Co.  v.  Horst,  93  U.  S.  291,  23  L.  ed.  898;  Nudd 
v^  Burrows,  91  U,  S.  426,  23  L.  ed.  2fi6;  United  States  v.  Train,  12 
Fed.  862. 

For  these  regulations  the  local  statutes  should  be  consulted.  In  the  ab- 
sence of  any  regulation  requiring  it,  the  judge's  instructions  need  not 
he  reduced  to  writing,  except  to  the*  extent  necessary  for  enabling 
counsel  to  except.     Smith  y.  Crichton,  33  Md.  103,  108. 

* 

4.  Aight  of  request. 

A  party  has  a  right  to  submit  a  question  of  law  arising  on  un- 
disputed facts  or  upon  a  hypothetical  statement  within  the  scope 
of  the  evidence,  and  to  have  the  instruction  of  the  court  given 
t^the  jury  thereon;  and  it  is  error  to  refuse  to  listen  to  a  timely 
request  so  to  do.^ 

1  Chapman  v.  McGotmick,  86  N.  Y.  479;  Missouri,  EL  &  T.  R.  Go.  v.  Mc- 
•     Glamory,  89  Tex.  635,  35  S.  W.  1058;  Sutton  v.  Dana,  15  Oolo.  98, 
25  Pac.  90. 

The  right  of  counsel  to  present  requests  to  charge  was  considered  in  0*Neil 
V.  Dry  Dock,  E.  B.  &  B.  R.  Co.  129  N.  Y.  125,  29  N.  E.  84,  and  the 
rule  stated  above  was  reiterated,  but  was  held  to  be  inapplicable  to 
that  particular  case. 

And  it  is  error  to  refuse  a  requested  instruction  because  nioi  included 
among  the  written  requests  presented  to  the  judge  before  his  charge, 
'  in  accordance  with  a  direction  to  that  effect,  where  it  is  upon  a  ma- 
terial point  which  the  appellant  might  reasonably  anticipate  would 
be  covered  by  the  charge.  Gallagher  v.  McMullin,  7  App.  Diy.  321, 
40  N.  Y.  Supp.  222. 

5.  Beqniring  written  request;  time,  signature,  etc. 

The  courts  generally  have  power,  either  by  statute,  rule  of 
court,  or  under  the  practice  settled  by  adjudicated  cases,  to  re- 
quire that  instructions  asked  for  be  presented  before  argument 
made  to  the  jury,^  or  before  the  general  charge  to  the  jury,' 
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and  in  writing;  *  and,  in  some  states,  thiere  are  stiatntes  Teqjuir- 
ing  them  to  be  numbered*  and  signed'  by  the  parties  ai^king 
them,  or  their  counsel.*  '  , 

But,,  notwithstandii^g  such  a  limit  of  time,  counsel  acting  in 
good  faith  has  a  right,  after  the  judge  has  instruct,ed  the  ],ury 
and  before  they  have  retired,  to  request  him  to  correct  an  error 
or  supply  a  deficiency.* 

1  Manhattan  L.  Ins.  Co.  v.  Francisco,  17  Wall.  872,  678,  21  L.  «d.  698, 
700;  Chiekgo  v.  Fitzgerald,  75  111.  App.  174;  Craig  v.  Frailer,  127; 
Ind.  286,  26  N.  E.  i842;  Lake  Eri«  &  W.  R.  Co.  v,  Brafford,  16  Ind. 
App.  655,  43  N.  £.  882,  44  N.  E.  551;  Ela  v.  CockBliott,  119  Mass. 
416,  418;  Re  Keohane,  179  Mass.  69,  60  N.  E.  406;  Root  v.  Boston 
Elev.  R.  Co.  183  Mass.  418,  67  N.  E.  365;  Wardv.  Alhern^jrle  & 
R.  R.  Co:  112  N.  C.  168,  16  S.  E;  921  (where  it  is  hfild  that  requests 
must  be  presented  at  or  before  the  elose  of  the  evidence,  notivithatand- 
ing  sil^ce  of- the  Code  [§415]  in  relation  thereto.  See  also  cases 
there  cited) ;  CaldweU  v.  Bro^ni,  9  Ohio  C.  C.  691*  6  0hi6  G.  D.*  694; 
Batddrff  T.  Fehler^  6  Sadler  (Pa.)  559,  9  Atl.  468.  Aotiording  to 
Shober  V.  Wheeler,  113  N.  C.  370,  18  8.  £.  328,  it  ie  diseretioaary 
with  the  judge  whethefr  he  will  consider  or  ignore  requests  hajaded 
to  him  out  of  time,  and  that  he  grants  or  refuses  &  .r^uest  after 
argument  begun  affords  no  grouhd  for  complaint  to  the  otiMr  «ide. 
But  ac66rding  to  Chicago  Anderson  Pressed  Brick  Oa  v*  Sobkowiak, 
148  III.  573,  36  N.  E.  572,  it  is  improper  to  refuse  an  instruction 
asked,  on  t^e  ground  that  it-  was  not  presented  in  time,  in  the  ab- 
sence of  any  rule  of  court  in  writing  and  of  ]s:ecord,  limiting  the 
time  within  which  instructions  shall  be  presented.  The  opinion  is 
silent,  however,  as  to  when  the  request  was,  in  fact,  submitted.  See 
also  13  L.R.A.  272,  note,  and  14  R.  C.  L.  p.  802,  §  61. 

And  giving  an  instruction  in  response  to  a  question  by  a  juror  after  the 
other  instructions  had  been  given  is  not  a  violation  of  a  rule  of  c6urt 
that  instructions  will  not  be  examined  unless  presented  before  the 
comniigncemiefnt  of  the  final  argument,  exeept  where  the  rule  will  work 
injtistiee,  the  question  of  the  juror  presenting,  in  fact/ such  an  ex- 
ception as  wafi  contemplated  by  the  rUle.  Arnold  v.*  Phillips^  69*  111. 
App.  213.  ) 

A  request  of  counsel  for  defendsint,  while  plaintiff  was  making  his  closing 
speech,  that  the  court  instruct  the  jury  upon  the. law  of  the  ease,  was 
held  premature  and  properly  refused,-  in  Riefamond  ft  M.  R.  Co.  v. 
Humphreys,  90  Va.  425,  18  S.  E.  901. 

In  Ohio,  not  only  must  the  request  foe  made  before  argument,  but,  if 
requested^  the  instruction  must  be  given  before  argument.  Monroe- 
ville  y.  Root,  64  Ohio  Bt,  528^  44  N.  E.  237.  But  It  is  not  error 
for  the  court  in  itft  final  charge  tp  give  charges  submitted  yfiifli  re- 
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.  quest  thiBt:  they  be  miade  pi^rt  of  the  charge^  but  without  request  that 
,  the^  be  given  before  argument  of  counsel.     Toledo  v.  Higgins,  12 
Ohio  C.  C.  646,  7  Ohio  C.  D.  29. 

•  Thus,  in  Utah,  an  instruction  not  presented  to  the  court  before  the 
charge  to  the  jury  is  given  has  been  held  properly  refused.  Flint  v. 
Nelson,  10  Utah,  261,  37  Pac.  479.  It  is  stated  that  Gomp.  Laws,  § 
3362  contemplates  that  instructions  be  presented  to  the  court  before 
the  charge  to  the  jury  is  given. 

Request  for  instruction  after  regular  charge  to  jury  comes  too  late.  Chi- 
cago V.  Le  Moyne,  66  G.  G.  A.  278,  119  Fed.  662. 

But,  in  Tennessee,  counsel  should  first  hear  the  general  charge  and  then 
make  such  requests  as  in  their  opinion  are  right  and  proper  in  exten- 
sion or  modification.  And  requests  for  special  or  additional  instruc- 
tions made  before  any  charge  has  been  given,  none  of  which  are  re- 
quested afterward,  are  properly  refused.  Railway  Cos.  v.  Hendricks, 
88  Tenn.  710,  13  S.  W.  696,  14  S.  W.  488.  So,  too,  where  they  are 
submitted  at  the  conclusion  of  the  evidence  and  no  request  for  ad- 
ditional instructions  is  made  after  the  general  diarge.  Chesapeake 
0.'  &  S.  W.  R.  Go.  v.  Foster,  88  Tenn.  671,  13  S.  W.  694,  14  S.  W. 
428.  It  is  usual,  however,  for  counsel  by  oral  argument  or  written 
statement,  sometimes  both,  to  present  their  views  of  the  law  of  the 
case  in  advance  of  the  general  charge.  That  is  a  proper  practice, 
and  instead  of  being  condemned,  it  is  to  be  encouraged ;  yet  such 
presentation  is  not  to  be  treated'  as  a  request  for  an  additional  in- 
struction, and  maxle.  ground  for  reversal  if  not  adopted  by  the  trial 
'    judge. 

S  Manhattan  L.  Ins.  Co.  v.  TVancisco,  17  Wall.  672,  21  L.  ed.  698;  Ricketts 
V.  Birmingham  Street  R.  Go.  85  Ala.  600,  5  So.  353;  Chicago  v.  Fitz- 
gerald, 75  111.  App.  174;  Tays  v.  Carr,  37  Kan.  141,  14  Pac.  456; 
Caldwell  vl  Brown,  9  Ohio  G.  C.  691,  6  Ohio  G.  D.  694. 

And  a  statutory  requirement  that  the  request  be  in  writing  applies  to  a 
requested  instruction  for  a  direction  of  a  verdict.  Swift  &  Co.  v. 
Fue,  167  111.  443,  47  N.  E.  761. 

Grood  practice  requires  that  counsel  desiring  to  request  instructions  should 
'    present  their  requests  to  the  judge  in  separate  and  distinct  proposi- 
tions, fairly  and  legibly  written,  before  the  judge  begins  his  charge. 

If  the  presentation  of  requests  is  delayed  until  after  the  judge  has  charged 
the  jury^  he  may  not  unreasonably  require  them  to  be  presented  oral- 
ly, or  by  reading  themt,  he  responding  to  each  as  read;  or  he  may, 
in  his  discretion,  require  them  to  be  first  submitted  to  the  adverse 
counsel,  and  then  charge  those  that  are  consented  to  and  determine 
whether  or  not  to  charge  those  that  are  not  consented  to. 

The  court  is  not  bound  to  comply  with  an  oral  request  to  modify  a  written 
charge  where,  upon  reading  it  to  the  jury  in  its  exaot  language,  the 
counsel  presenting  it  states  that  if  he  so  requested  in  writing  it  was 
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1, 

a  clerical  ekror^  and  proceeds  to  state  the  alleged  error,  and  the  court 
for  the  purpose  of  understanding  it  reqaesta  him  to  reduce  the  modi- 
fication to  writing,  and  he  fails  to  do  soi  Savannah,  T.  &  I.  of 
H.  R.  Co.  V.  Beasley,.  94  Ga.  142,  21  S.  E.  285. 

4 For  example^  see  Kan^  Gen.  Stat.  1909  (chap.  95,  §  285 )§  5879;  Mason 
v.  Sieglitz,  22  Colo.  320,  44  Pac.  588;  Mclver  y.  WilUameodi-HalBell- 
Frasier  Co.  19  Okla.  464,  92  Pac.  170,  13  L.R.A..(N.S.)  -696. 

5  For  instance,  see  N.  C.  Code,  chap.  12,  §  666,  Consul.  Stat,  1»19,  Kan. 

Gen.  Stat.  1909  (chap.  95,  §  286),  §  5879;  Craig  v.  Frazier,  127  Ind. 

286,  26  N.  K.  842;  Lake  Erie  &  W.  R.  Co.  v.  Brafford,  lo  Ind.  App- 

App.  655,  43  N.  £.  862,  44  N.  £.  631;  Mason  v.  Sieglitz,  22  Colo. 

320,  44  Pac  688.  .       , 

That  request  should  be  numbered  and  signed,  see  Collett   y.   State,   156 

Ind.  64,  69  N.  K  168;   Morisette  v.  Howard,  62  Kan.  463,  63  ,Fac. 

756 ;  Chicago  Live  Stock  Commission  Co.  v.  Fix,  15  Okla.  37,  78.  Pac. 

316;  Thornton-Thomas  Mercantile  Co.  v.  Bretherton,  32  Mont.  80,  80 

Pac.  10;  Moore  v.  Brown,  27  Tex.  Civ.  App.  208,  64  S.  W.  946. 

And  that  an  unsigned  request  may  properly  be  refused,  see  Texas  &  P.  R 
Co.  V.  Mitchell,  —  Tex.  Civ.  App.  — ,  26  S:  W.  154.  • 

But  where  a  request  is  adopted  and  nrade  the  charge  of  the  court  by  the 
judge's  marking  it  "given"  and  signing  it  officially,  the  objection  that 
it  was  not  signed  by  edunsel  asking  it  is  without  merit.  Galveston,' 
H.  &  8.  A.  R.  Co.  V.  Neel,  —  Tex.  Civ.  App.  — ,  26  S.  W.  788.    ' 

The  object  in  requiring  prayers  for  instructions  to  be  numbered  and  signed 
is  not  for  the  Information  or  guidance  oif  the  jury,  but  for  the  conven- 
ience of  the  court  and  the  protection  of  the  parties  litigant  in  the  mat- 
ter of  preserving  their  objections  and  exceptions.  If  a  party  omits 
this  requirement,  or  suffers  the  opposing  party  to  do  so  without  ob«^' 
jecting  in  apt  time,  he  will  not  be  heard  after walrds  to  complalA  of 
the  omission^  The  trial  court  is  not  bound  to  entertain  an  objection 
that  instructions  are  not  numbered  and  signed  wh^Ni  the  same  is 
presented  for  the  ilifst  time  on  a  motion  for  a  new  trial ;  Ao>r  will  the 
appellate  oourt  consider  mich  an  objection  on  appeal  or  writ  4>f  ef ror, 
unless  it  appears  that  timely  objection  was  made  iii  the  <xnxtt  b^ow. 
Moffatt  V.  Tenney,  17  Colo.  189,  30  Pac.  348,  and  cases: cited;         • 

8Crippen  v.  Hope,  38  Mich.  344;  Brick  v.Bosworth,  162  Mass!  334,*  Si^  ^.  E. 
36;  s.  p.  Chapman  v.  McCormick,  86  N.  Y.  479.  See  also  Further  In- 
structions, infra,  §  54. 

And  it  is  error  to  refuse  a  proper  request,  although  not  in  writing,  to  qual- 
ify the  charge  given,  where  such  qualifications  would  relieve  the  charge 
of  error,  and  without  it  the  charge  does  not  fully  and  Accurately  prev* 
sent:the  law/  icmericns;  P.  &.  L.  R:  CJo;  v;  LuckiCj-  87  Ga.  6,  13L  S.  K. 
106.  , 

And  a  necessary  and  proper  instruction,  requested  after  an  argument  on 
each  side  has  been  made  to  the  jury,  is  improperly  refused  where  it 
Abbott,  Civ.  Jur.  T. — 45. 
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was  overlooked  by  counsel  before  the  argument,  unless  the  opposite  side 
will  be  unduly  prejudiced  by  giving  it.  Wills  v.  Tanner,  13  Ky.  L 
Rep.  741,  18  S.  W.  166. 

And  a  rule  of  court  requiring  requests  to  charge  to  be  made  before  the 
.  general  charge,  was  held  in  Bradley  v.  Drayton,  48  S.  G.  234,  26  S.  £. 
613,  not  to  forbid  a  judge  from  stating  a  correct  legal  proposition 
upon  a  point  which  had  either  been  overlooked  or  insufficiently  stated 
to  the  jury  in  the  general  charge,  although  the  request  therefor  was 
not  made  until  after  the  general  charge. 

So,  a  statute  empowering  the  judge  to  instruct  the  jury  at  the  conclusion 
of  the  evidence  and  before  arguments  of  counsel  does  not  forbid  an  in- 
struction to  disregard  an  assertion  by  counsel  in  argument  as  to  which 
there  is  no  evidence,  after  the  argument  has  been  commenced,  or  even 
after  the  jury  have  retired.  Boggess  v.  Metropolitan  Street  R.  Co.  118 
Mo.  328,  23  S.  W.  159,  24  S.  W.  210. 

6.  Eight  of  counsel  to  see. 

Counsel  has  a  right  to  see  or  hear  the  requests  to  charge  which 
are  presented  by  his  adversary.^ 

1  This  right  is  essential  to  secure  a  fair  trial,  both  because  no  communica- 
tion in  the  course  of  the  trial  should  be  received  by  the  judge  from 
either  side  in  exclusion  of  the  other,  and  because  the  omission  to  com- 
ply with  a  proper  request  of  the  adversary  is  not  un  frequently  fatal 
to  a  just  and  otherwise  regular  verdict.  The  right  stated  in  the  text 
,   is  recognized  by  Tinkham  v.  Thomas,  2  Jones  &  S.  237. 

But  an  Indiana  statute,  requiring  the  parties  desiring  special  instructions 
to  reduce  them  to  writing  numbered  and  signed,  and  delivered  them  to 
the  court  before  the  argument  commences,  was  held,  in  Walker  v. 
Johnson,  6  Ind,  App.  600,  33  N.  E.  367,  34  N.  E.  100,  not  to  have  been 
designed  for  the  purpose  of  affording  oppoGuing  counsel  opportunity 
to  examine  the  instructions  asked  before  the  argument  commences, 
but  was  merely  to  afford  the  court  an  opportunity  to  examine  them 
before  giving,  modifying,  or  refusing  them.  If  it  is  desired  to  kno\« 
in  advance  of  the  argument  what  instructions  the  court  proposes  to 
give,  either  of  its  own  motion  or  the  motion  of  opposing  counsel, 
counsel  must  proceed  under  the  provisions  of  another  statute,  and 
request  the  court  to  indicate  what  instructions  are  to  be  given. 

7.  Buling  on  requests. 

a.  In  general, — The  court  may  reject  a  requested  instruction 
which  is  not  correct  as  an  entirety,^  even  though  modification 
or  explanation  would  r^iuove  the  defects  and  make  it  applicjable 
to  the  case.* 
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And  it  is  proper  to  reject  a  requested  instruction  which  pro- 
ceeds upon  a  view  of  the  law,  and  presents  questions  entirely 
different  from  and  inconsistent  with  those  embraced  in  correct 
instructions  given.* 

So,  too,  as  a  general  rule,  the  court  is  not  obliged  to  give  in- 
structions in  the  language  precisely  as  framed  and  submitted, 
however  correct  they  may  be,  but  may,  in  lieu  thereof,  give 
instructions  prepared  by  himself  covering,  as  he  views  the  case, 
all  the  questions  of  law  presented  upon  which  it  is  necessary  and 
advisable  to  instruct  the  jury,*  unless  it  is  otherwise  expressly 
provided  by  statute.* 

But  it  is  error  for  the  court  to  reject  instructions  sound  in 
law  and  applicable  to  the  evidence,®  unless,  in  lieu  thereof,  other 
correct  instructions  so  prepared  by  the  court  are  given  ^  or  the 
principles  urged  are  substantially  embodied  in  the  court's  charge 
already  given.* 

iMarriner  v.  Dennison,  78  Cal.  202,  20  Pac.  386;  Charter  v.  Lane,  62 
Conn.  121,  25  Atl.  464;  Atlanta  v.  Buchanan,  76  Ga.  58d;  McOammon 
V.  Cunningham,  108  Ind.  545,  0  N.  E.  455;  Dickson  v.  Randal,  19 
Kan.  212;  Tower  v.  Haslam,  84  Me.  86,  24  Atl.  587;  Baltimore  &  O.  R. 
Co.  V.  Schultz,  43  Ohio  St.  270  (where  it  is  held  that  if  the  party  is 
not  entitled  to  the  instruction  in  the  very  form  in  which  it  is  re- 
quested, it  is  not  error  to  refuse  it) ;  Burnham  v.  Logan,  88  Tex. 
1,  29  S.  W.  1067 ;  Amsden  v.  Atwood,  69  Vt.  527,  38  Atl.  263 ;  Rich- 
mond &  D.  R.  Co.  V.  Burnett,  88  Va.  538,  14  S.  E.  372.  According  to 
Marlborough  v.  Sisson,  23  Conn.  55,  however,  the  court  may  grant  the 
request  so  far  as  it  is  correct. 

Under  the  system  of  practice  prevailing  in  Missouri,  it  is  only  when,  by 
statutory  enactnr^ent,  instructions  are  required  to  be  given,  that  it  is 
error  to  refuse  to  do  so,  however  correctly  they  may  present  the 
law  and  however  much  they  may  be  authorized  by  the  evidence. 
Kansas  City  Suburban  Belt  R.  Co.  v.  Kansas  City,  St.  L.  &  C.  R.  Co. 
118  Mo.  599,  24  S.  W.  478. 

•  Alabama  G.  S.  R.  Co.  v.  Moody,  92  Ala.  279,  9  So.  238;  Condiflf  v.  Kansas 
City,  Ft.  S.  &  G.  R.  Co.  45  Kan.  256,  25  Pac.  562 ;  City  Nat.  Bank  v. 
Burns,  68  Ala.  267,  44  Am.  Rep.  147;  Dempsey  v.  Reinsedler,  22  Mo. 
App.  43;  Bishop  v.  Goodhart,  135  Pa.  374,  19  Atl.  1026;  Bartlett  v. 
Beardmore,  77  Wis.  356,  46  N.  W.  494.  Contra,  Ward  v.  Churn,  18 
Gratt.  801,  98  Am.  Bee.  749 ;  Carrico  v.  West  Virginia  C.  &  P.  R.  Co. 
35  W.  Va  389,  14  S.  E.  12,  where  it  is  held  that  such  an  instruction 
should  not  be  refused,  but  should  be  given  with  such  explanation  of  its 
meaning  as  will  insure  its  being  understood  by  the  jury  in  the  proper 
sense,  unless  the  instruction  is  inherently  defective. 
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8  Waggamari  v.  Nutt,  88  Md.  265,  41  Atl.  154. 

4  Texas  &  P.  R.  Co.  v.  Cody,  166  U.  S.  606,  41  L.  ed.  1132,  17  Sup.  Ct.  Rep. 
703;  Davis  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  53  Ark.  117,  7  L.R.A.  28.'], 
13  S.  VV.  801;  O'Rourke  v.  Vennekohl,  104  Cal.  254,  37  Pac.  930;  Hill 
V.  Corcoran,  15  Colo.  270,  25  Pac,  171;  Ryan  v.  Bristol,  63  Conn.  2G, 
27  Atl.  309;  Chicago  v.  Moore,  139  111.  201,  28  N.  E.  1071;  Conlon  v. 
Oregon  Short  Line  R,  Co.  23  Or.  499,  32  Pac.  397;  Rouse  v.  Downs, 
5  Kan.  App.  549,  47  Pac.  982;  Dorey  v.  Mejtropolitaxi  L.,  Ins.  Co. 
172  Mass.  234,  51  N.  E.  974;  Naples  v.  Raymond,  72  Me.  213;  Chandler 
V.  DeGraff,  25  Minn.  88;  Lewis  v.  Rice,  61  Mich.  97,  27  N.  VV.  867; 
Archer  v.  Sinclair,  49  Miss.  343;  Lau  v.  W.  B.  Grimes  Dry  Goods  Co. 
38  Neb.  215,  56  N.  W.  954;  Rublee  Y.  Belmont,  62  N.  H.  365-,  Fath 
V.  Thompson,  58  N.  J.  L.  188,  33  Atl.  391;  Morehouse  v.  Yeager,  71 
N.  Y.  594;  Leavering  v.  Smith,  115  N.  C.  385,  .20  S.  E.  446;  Long 
,v.  Reid,  4  Pa.  Dist.  R.  71;  Wade  v.  Columbia  Electric  Street  R. 
Light  &  P.  Co.  51  S.  C.  296,  29  S.  E.  233 ;  Scoville  v.  Salt  Lake  City, 
11  Utah,  60,  39  Pac.  481;  Reed  v.  Newcomb,  64  Vt.  49,  23  Atl.  580. 
Contra, '  Oottstein  v.  Seattle  Lumber  &  Commercial  Co.  7  Wash.  424, 
35  Pac.  133;  Trezevant  v.  Rains,  —  Tex.  Civ.  App.  — ,  25  S.  W.  1092; 
Jordan  v.  Benwood,  42  W.  Va.  312,  36  L.R.A.  519,  26  S.  E.  260; 
Blankenship  v.  Chesapeake  &  O.  R.  Co.  94  Va.  449,  27  S.  E.  20 
(citing  4  Minor,  3d  ed.  §§  1084,  1085)  ;  Rheinheimer  v.  ^Etna  L.  Ins. 
Co.  77  Ohio  St.  360,  83  N.  E.  491,  15  L.R.A.(N.S.)  245. 

Indeed,  the  preparation  of  a  charge  by  the  judge  may  often  have  the 
advantage  of  furnishing  the  jury  with  a  terse,  consecutive,  and  logical 
statement  of  the  law  applicable  to  the  ea.be,  in  place  of  the  loose,  dis- 
jointed,  and  obscure  presentation  of  tlic  law  whicli  often  results  from 
giving  instructions  in  the  form  in  which  they  are  prepared  and  sul> 
mitted  by  counsel. 

If  the  court  do  this,  it  should  embody  in  the  charge,  and  in  some  sufficient 
form  specifically,  and  not  by  vague  generalities  so  prepared,  either  lit- 
erally or  in  substance,  all  proper  instructions  asked  by  counsel.  Dis- 
trict of  Columbia  v.  Gray,  1  App.  D.  C.  500;  Birmingham  F.  Ins.  Co. 
V.  Pulver,  126  111.  329,  18  N.  E.  804.  And  so  prepare  his  charge  as  to 
avoid  all  incopsistenqies,  and  not  necessitate  the  indulgence  of  the  pre- 
sumption that  the  jury  were  able  to  reconcile  the  apparent  inconsis- 
tencies or  penetrate  the  obscurities  of  the  charge.  Davis  v.  St.  Louis, 
L  M.  &  S.  R.  Co.  53  Ark.  117,  7  L.R.A.  283,  13  S.  W.  801. 

But  refusal  to  give  a  request  to  charge,  which  is  legal  and  adjusted  to  a 
distinct  matter  in  issue  atfecting  the  result  of  the  suit,  is  ground  for 
a.  new  trial,  according  to  Snowden  v.  Waterman,  105  Ga.  384,  31  S.  E. 
110,  where  the  case  is  a  close  one  under  the  evidence,  and  the  issue  as 
to  which  the  instruction  was  asked  was  a  most  vital  one,  although  in 
principle,  and  in  general  and  more  abstract  terms,  the  requested  in- 
struction may  be  covered  by  other  instructions  given  by  the  court. 

And  if  for  want  of. time  tlie  judge  i»  Bot  able  to  prepare  and  give,  in  his 
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general  cliarge,  tha.t  clear  and  succinct  statement  of  the  law  most 
desirable  for  the  consideration  of  the  jury,  requests  to  diarge  which 
state  the  law  correctly,  and  in  such  clear,  terse,  and  comprehensive 
manner  as  to  be  most  easily  understood  by  the  jury,  should  be  given 
in  the  language  in  which  they  are  presented.  Cook  v.  Brown,  62 
Mich.  473,  29  N.  W.  46,  4  Am.  St.  Rep.  870. 

6  Thus,  in  South  Dakota,  a  statute  requires  that  all  instructions  asked 
for  shall  be  given  or  refused  without  modification  or  change,  unless  the 
modification  or  change  be  consented  to  by  counsel;  and  to  read  an  in- 
struction, as  an  instruction  requested  by  one  of  the  parties,  in  language 
substantially  different  from  that  requested,  is  a  direct  violation  of  that 
statute.  But  it  seems  that  if  the  judge  has  any  doubt  as  to  the 
propriety  of  a  request  he  may  mark  it  "refused^'  and  cover  the  same 
ground  by  an  instruction  of  his  own.  Peart  v.  Chicago,  M.  &  St.  P. 
R.  Co.  8  S,  D.  431,  66  N.  W.  814,  8  S.  D.  .634,  67  >T.  W.  837.  Whether 
the  judge  may  not  refuse  a  request  which  correctly  declares  the  law 
if,  in  its  own  charge,  the  same  point  is  covered  by  a  proper  instruc- 
tion (see  Informing  jury  as  to  effect  pf  verdict, — on  costs, — on  im- 
prisonment, infra,  §  53),  or  whether  it  may  not  modify  a  request 
and  give  such  modified  instructions  as  its  own  (see  note  1  to  §  8, 
infra)   are  different  questions. 

And,  in  Wisconsin,  a  statute  re(]^uirea  the  court  jto  give  instructions  asked^ 
"without  change  or  modification,  the  same  as  asked,  or  refuse  each  in 
full;"  but  this  does  not  forbid  a  change  or  modification  necessary  to 
conform  the  instruction  to  the  law.  Eld^ed  v.  Oconto  Co.  38  Wis.  134. 
Otherwise,  however,  if  the  change  or  modification  should  affect  injuri- 
ously the  right  of  the  party  asking  the  instruction. 

So,  in  Alabama,  a  statute  requires  that  charges  moved  for  by  either  party 
in  writing  must  be  given  or  refused  in  the  terms  in.  which  they  are 
written.    Alabama  G.  S.  R.  Co.  v.  Moody,  92  Ala.  279,  9  So.  238. 

fiThus,  in  South  Carolina,  the  Constitution  requires  the  circuit  judge  to 
"declare  the  law;"  and  this  is  held  to  mean  that  he  shall  declare  the 
law  applicable  to  the  case  before"  him.  And  to  "refuse  requests  which> 
taken  in  connection  with  the  facts  as  shown  by  the  evidence,  embody 
that  law,  is  a  fatal  dereliction  of  that  duty.  Wagener  v.  Parrott,  61 
S.  C.  489,  ^9  S;  E.  240.  ■ 

A  requested  instruction  which  supplies  an  omission  of  the  general  charge, 
as  to  a  material  point,  is  improperly  rejected.    Burnham  y.  Logan,  88 

Tex.  1,  29  S.  W.  10617.  ^ 

.  ''  ... 

7 See  notes. 4  and  5,  supra. 

8 Richmond  &.D.  R.  Go,  v.  Burnett,  88  Va.  538,  14  S.  E.  372.  See  also  In- 
forming jury  as  to  effect  of  v.erdict^-^on  costs, — on  imprisonment, 
infra,  §  53.  ,  ^  .   .    ,  ,     , 

'  '      '       '  '  '  . 

h.  Complet  request — When  instruotions  are  asked  in  the 
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aggregate,  or  a  series  of  propositions  is  presented  as  one  re- 
quest, the  whole  may  properly  be  rejected  by  the  court  if  there 
is  anything  exceptionable  in  either  of  them,*  or  if  either  of  them 
as  presented  requires  any  modification  or  amendment.* 

iMann  Boudoir  Car  Co.  v.  Dupre,  21  L.R.A.  289,  54  Fed.  646;  Indian- 
apolis &  St.  L.  R.  Co.  V.  Horst,  93  U.  S.  291,  23  L.  ed.  898,  and  cases 
cited;  Williamson  v.  Tobey,  86  Cal.  497,  25  Pac.  65;  Charter  v.  Lane, 
62  Conn.  121,  25  Atl.  464;  Birmingham  v.  Pettit,  21  D.  C.  209;  Baker 
V.  Chatfield,  23  Fla.  640,  2  So.  822;  Wilcox  v.  Mims,  95  Ga.  564,  20 
S.  E.  382;  North  Chicago  Street  R.  Co.  v.  Williams,  140  111.  275,  29 
N.  E.  672,  affirmdng  40  111.  App.  590;  Wimbish  v.  Hamilton,  47  La. 
Ann.  246,  16  So.  856;  Tower  v.  Haslam,  84  Me.  86,  24  Atl.  587;  Kelly 
V.  State,  51  Neb.  572,  71  N.  W.  299;  Consolidated  Traction  Co.  v. 
Chenowith,  58  N.  J.  L.  416,  34  Atl.  817,  affirmed  in  61  N.  J.  L.  554, 
35  Atl.  1067;  Caldwell  v.  Murphy,  11  N.  Y.  416;  McGee  v.  Wells,  52 
S.  C.  472,  30  S.  E.  602;  United  States  v.  Musser,  4  Utah,  153,  7  Pac. 
389;  Good  v.  Knox,  64  Vt.  97,  23  Atl.  520;  Croft  v.  Northwestern 
S.  S.  Co.  20  Wash.  175,  55  Pac.  42;  Sweeney  v.  Erving,  228  U.  S.  233, 
57  L.  ed.  815,  33  Sup.  Ct.  Rep.  416,  Ann.  Cas.  1914D,  905;  Armour 
&  Co.  V.  Kollmeyer,  161  Fed.  78,  88  C.  C.  A.  242,  16  L.R.A. (N.S.)   1110. 

rBngley  v.  Smith,  10  N.  Y.  489,  61  Am.  Dec.  756. 

€,  Modifying,  limiting,  and  qualifyvng  requests. — The  court 
have  power  to  modify,  limit,  or  qualify  a  request  to  charge,  so 
as  to  obviate  objections  raised  and  conform  the  instructions 
to  their  own  view  of  the  law ;  ^  but  it  cannot  be  demanded,  as 
matter  of  right,  that  the  court  do  this,*  for  the  court  may,  if 
it  is  considered  desirable,  reject  the  request  altogether.' 

Xor  is  the  court  required  to  strike  from  a  requested  instruc- 
tion the  part  which  renders  it  defective,  and  charge  the  remain- 
der.* 

1  Van  Gunden  v.  Virginia  Coal  &  I.  Co.  3  C.  C.  A.  294;  8  U.  S.  App.  229, 
52  Fed.  838  J  Mathieson  Alkali  Works  v.  Mathieson,  80  C,  C.  A.  129, 
150  Fed.  241;  Dunliam  v.  Cox,  81  Conn.  268,  70  Atl.  1033;  Evans  v. 
Givens,  22  Fla.  476;  Atlantic  Coast  Line  R.  Co.  v.  Odum,  5  Ga.  App. 
780,  63  S.  E.  1126;  Libby.  McN.  i&  L.  v.  Scherman,  146  111.  540,  34  X. 
E.  801;  Koshinski  v.  lUinois  Steel  Co.  231  111.  198,  83  N.  E.  149; 
Ramey  v.  Baltimore  &  O.  S.  W.  R.  Co.  235  111.  602,  85  N.  E.  639 ; 
Sherfey  v.  Evansville  &  T.  H.  R.  Co.  121  Ind.  427,  23  N.  E.  273;  Moore 
V.  Chicago,  B.  &  Q.  R.  Co.  65  Iowa,  505,  22  N.  W.  650;  Evans  v.  La- 
feyth,  29  Kan.  736;  South  Covington  &  C.  Street  R.  Co.  v.  Core,  29  Ky. 
L.  Rep.  836,  96  S.  W.  562;  Stubhs  v.  Boston  &  N.  Street  R.  Co.   193 
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Mass.  513,  79  N.  E.  795;  Shulz  v.  Shulz,  113  Midi.  502,  71  N.  W.  854; 
Bartlett  v.  Hawley,  38  Minn.  308,  37  N.  W.  342;  Archer  v.  Sinclair, 
49  Miss.  d43;  Bc^gess  y.  Metropolitan  Street  R.  Co.  118  Mo.  328, 
23  S.  W.  159,  24  S.  W.  210;  Ballard  v.  Chicago,  R.  I.  &  P.  R.  Co.  51 
Mo.  App.  453;  Home  v.  People's  Bank,  108  N.  C.  109,  12  S.  E.  840; 
Alexander  v.  Richmond  &  D.  R.  Co.  112  N.  C.  720,  16  S.  E.  896; 
Graves  v.  Jackson,  150  N.  C.  383,  64  S.  E.  128 ;  Yardley  v.  Cuthbert- 
son,  108  Pa.  395,  1  Atl.  765;  Knobeloch  v.  Germania  Sav.  Bank,  50 
S.  C.  259,  27  S.  E.  962  (where  it  is  held  that  modifying  an  erroneous 
request,  and  thus  freeing  it  of  some  of  its  faults,  without  other 
change,  is  not  ground  for  reversal  at  the  instance  of  the  one  prefer- 
ring the  request,  even  though,  as  modified,  it  is  not  entirely  correct)  ; 
Missouri  P.  R.  Co.  y.  Williams,  75  Tex.  4,  12  S.  W.  835;  Industrial 
Lumber  Co.  v.  Bivens,  47  Tex.  Civ.  App.  398,  105  S.  W»  831;  Grace 
V.  Dempsey,  75  Wis.  313,  43  N.  W.  1127 ;  Speight  v.  Rocky  Mountain 
Bell  Teleph.  Co.  36  Utah,  483,  107  Pac.  742 ;  Miller  v.  Fireman's  Fund 
Ins.  Co.  6  Cal.  App.  395,  92  Pac.  332.  Otherwise  by  statute  in  Ala- 
bama. Alabama  G.  S.  R.  Co.  v.  Moody,  92 'Ala.  279,  9  So.  238  (hold- 
ing that  a  statute  providing  that  "charges  moved  for  by  either  party 
in  writing  must  be  given  or  refused  in  the  terms  in  which  they  are 
written"  does  not  prevent  the  judge  giving  an  oral  explanatory  charge, 
but  does  prohibit  him  from  qualifying,  limiting,  or  modifying  the 
charge  requested;  and  that  the  explanatory  charge  must,  in  its  pur- 
pose and  effect,  merely  simplify  or  relieve  the  charge  of  involvement 
or  obscurity,  or  prevent  misunderstanding  and  misapplication). 

The  modification  should  be  appended  to  the  requested  charge,  and  in  such 
a  manner  as  to  show  the  precise  charge  and  the  precise  modification 
and  to  make  the  whole  intelligible  to  the  jury,  so  that  no  injury 
may  result  to  the  party  making  the  request.  Missouri  P.  R.  Co.  v. 
Williams,  75  Tex.  4,  12  S.  W.  835. 

And  it  should  be  applicable  to  the  facts.  Chesapeake  &.  O.  R.  Co.  v.  Yost, 
16  Ky.  L.  Rep.  834,  29  S.  W.  326. 

But  it  must  not  deny  the  party  what  he  is  entitled  to.  Mallonee  v.  Duff, 
72  Md.  283,  19  Atl.  708.  ^     • 

In  New  Mexico,  a  statute  empowers  the  court  to  modify  instructions  asked, 
indicating  the  modifications  by  such  words  as.  "changed  thus,"  but 
prohibits  any  modification  by  any  interlineation  or  erasure.  This 
statute,  however,  was  held,  in  Denver  &  R.  G.  R.  Co.  v.  Harris,  3  N. 
M.  114,  2  Pac.  369,  to  be  directory  merely;  and  an  erasure,  although 
a  clear  viol&tion  of  the  statute,  was  held  to  be  no  such  irregularity 
as  required  reversal,  inasmuch  as  no  prejudice  resulted  from  it.  In 
North  Dakota,  it  is  held  that  an  instruction  must  be  given  or  refused 
as  requested.    Landis  v.  Fyles,  18  N.  D.  587,  120  N.  W.  566. 

And,  in  Ohio,  a  statute  forbids  the  judge  from  orally  qualifying,  modi- 
fying, or  in  any  manner  explaining  to  the  jury  a  requested  instruction 
which  is  given.     Caldwell  v.  Brown,  9  Ohio  C.  C.  691,  6  Ohio  C.  D. 
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694.  The  court  may  of  course  refuse  it,  if  the  instruction  could  not 
properly  be  given;  and,  even  if  it  is  good  law,  if  the  pr^Dposition  of 
law  should  afterward  he  embodied  in  the  court's  general  charge. 

2RoJfe  V.  Rich,  149  111.  436,  35  N.  E.  352;  Rogers  v.  Leyden,  127  Ind.  55, 
,26  N.  E.  210;  Missouri  P.  R.  Co,  v.  Cullers,  81  Tex.  382,  13  L.R.A. 
542,  17  S.  W.  19.  Especially  where  th^  qualification  itself  would  be 
erroneous.  Tobin  v.  Omnibus  Cable  Co.  4  Cal.  Unrep.  214,  34  Pac. 
124.  In  Columbia  &  P.  S.  R.  Co.  v.  Hawthorne,  3  Wash.  Terr.  363, 
19  Pac.  25,  objection  was  made  that  modifications  were  not  made  to 
certain  numbered  instructions;  but  it  was  held  enough  that  the  modi- 
fications were  given  in  other  instructions  practically  embracing  those 
refused. 

SKeenan  v.  Missouri  State  Mut.  Ins.  Co.  1^  Iowa,  126;  Vaughan  v.  Porter, 
16  Vt.  266;  Rogers  v.  Leyden,  .127  Ind.  60,  26  N.  E.  210;  Murray  v. 
.     Woodson  County,  58  Kan.  1,  48  Pac.  664;  14  R.  C.  L.  p.  806,  §  64. 

•  Mitchell  V.  Charleston  Light  &  P.  Co.  45  S.  C.  146,  31  L.R.A.  677,  22  S. 
E.  767. 

d.  Marking  instructions  ^'given''  or  ^^refused/' — Statutes  in 
several  states  make  it  the  duty  of  the  judge  to  mark  each  re- 
quested instruction  ^^given"  or  "refused ;  "  ^  and,  although  they 
are  sometimes  held  to  be  mandatorj^*  it  is  usually  sufficient 
if  there  is  a  substantial  compliance  with  these  statutes.* 
.  But  mere  omission  to  so  mark  instructions  is  not  fatal  error 
if  it  can  be .  ascertained  which  were  given  and  which  were  re- 
fused.* Nor  is  it  error  to  omit  to  mark  instructions  "given" 
if  they  were  in  fact  given,^  or  to  omit  to  mark  "refused"  an 
instruction  which  was  in  fact  rejected.®  Otherwise,  however, 
of  failure  to  mark  "refused''  on  an  instruction  refused,  which 
should  have  been  given.' 

1  See  the  various  Codes  and  statutes. 

* 

«Tyree  v.  Parham,  ,66  Ala.  424;   Peart  y.  Chicago,  M.  &  St.  P.  R.  Co.  8 
..  S.  D.  481,.  66  N.  W.  81^,  8  S.  D.  634,"  67  N.  W.  837. 

They  are  generally,  hc^vever,  regarded  as  directory  merely.  Turley  v. 
Griffin,  10ft  Ioi^a,'l61,  76  N.  W.  660.    And  see  cases  in  notes  following. 

3,Aa  where  the  judge  writes  '^refused'*  on  the  first  of  several  sheets  fas- 
tened together,  on  each  of  which  is  written  the  instruction  requested. 
Harvey  v.  Tama  County,  53  Iowa,  228,  5  N.'W.  130;  McDonald  v. 
Fairbanks,  161  111.  124,  43  N*.  E.  783;  Lriwrenceville  Cement  Co.  v. 
Parker,  21  IST.  Y.  Civ.  Proc.  Rep.  263,  15  N.  Y.  Supp.  677;  14  R,  0.  L. 

''      p.  767,  §  35. 
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Or  writes  "the  foregoing  are  all  refused"  at  the  bottom  of  the  last  sheet.  ^ 
Territory  v.  Baker,  4  N.  M.  236,  13  Pac.  30. 

.f 

And  an  instruction,  or  a  series  of  instructions,  headed,  "Instructions  ^given 
by  the  court  on  its  own  motion,"  and  so  placed  in  tlie  record  as  to  be 
clearly  separate  and  distinguishable  from  the  instructions  presented 
by  the  parties,  is  a  sufficient  compliance  with  the  Nebraska  statute. 
Gillen  v.  Riley,  27  Neb.  158,  43  N.  W-  1054,  .    -  .      ' 

Under  the  Alabama  statute  the  presiding  judge,  in  marking  a  charge 
"given"  or  "refused,"  is  required  only  to  sign  his  name  thereto,  and 
not  in  addition  to  attach  thereto  the  title  "Judge."  Kennedy  v.  Smith, 
99  Ala.  83,  11  So.  666. 

4Harrigan  V.  Turner,  65  111.  App.  469. 

5  World's  Columbian  Exposition  v.  Bell,  76  111.  App.  591;  Cleveland,  C.  C.  ^ 

&  St.  L.  R.  Co.  V.  Huston,  75  111.  App.  651;   furley  v.   Griffin,  106 
Iowa,  161,  76  N.  W.  660. 

Nor  is  failure  to  so  mark  instructions  given  fatal  error,  notwithstanding., 
%  subsequent  statute  providing  that  neglect  or  refusal  by  the  court  to 
perform  any  duty  enjoined  by  the  preceding  sections  (which  includes 
so  marking  instructions)  shall  be  fatal  error,  where  the  appellant 
excepted  to  the  instructions  given  by  noting  his  exceptions  on  the 
instructions  themselves,  although  he  specially  excepted  to  the  failure 
of  the  court  to  so  mark  them.  Eickhoff  v.  Eikenbary,  52  Neb.  332,  72 
N.  W.  30l8.  . 

And  a  party  whose  requesteid  charges  were  properly  refused  and  after- 
wards given  by  the  consent  of  his  adversary  and  marked  "given  by 
consent,"  cannot  complain  because  they  were  so  given  and  so  marked. 
Kansas  City,  M.  &  B.  R.  Co.  v.  Sanders,  98  Ala.  293,  13  So.  57 ;  Kansas 
City,  M.  &  B.  R.  Co.. v.  Phillips,  98  Ala.  159,  13  So.  65. 

6  McDonald  v.  Fairbanks,  161  111.  124,  43  N.  E.  783.    Failure  to  so.  iijark 

an  instruction  refused  amounting  to  the  same  thing  as  if  ,so  marked.  , 
Clapp  V.  Martin,  33  111.  App.  438,  .      ' 

7  Calef  v.  Thomas,  81  111.  478. 

If  the  presiding  judge  should  refuse  on  request  to  express  in  writing  the 
giving  or  refusal  of  instructions,  and  the  party  aggrieved  should  re- 
serve an  exception,  the  error  would  be  cause  of  revei?sal,  for  the  judge 
would  Uave  denied  a  right  tie  statute  confer^,  and  deprived  the  p^rty- . 
of  the  opportunity  of  revising  in  an  appellate  tribunal  the  correctness 
or  incorrectness  of  the  instructions.  But  the  mere  fp-ilure  of  the 
judge  from  inadvertence  to  indorse  the  instructions,  the  party  com- 
plaining not  directing  attention  to  the  failure,  and  taking  no  excep- 
tion at  the  time  of  its  occurrence,  will  not  be  hearU  on  error  ta.  com- 
plain of  it.    Barnewall  v.  Murrell,  108  Ala,  366,  18  So,  831. 

8.  Amended  or  substituted  requests. 
After  unreasojiable  requests  havo  been  rejected,  it  may  still 
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be  error  to  refuse  to  listen  to  specific  requests  which  would  have 
been  proper  if  made  alone  in  the  first  instance.^ 

1  DeBost  V.  Albert  Palmer  Co,  36  Hun,  386. 

9.  Eequiring  the  charge  to  be  in  writing.  . 

a.  In  general, — In  the  absence*  of  any  express  statutory  or 
constitutional  requirement  in  relation  thereto,  whether  or  not 
the  charge  to  the  jury  shall  be  in  writing  is  discretionary  with 
the  trial  court.^ 

iBaer  v.  Rooks,  2  C.  C.  A.  76,  4  U.  S.  App.  399,  60  Fed.  898;  Gulf,  C.  & 
S.  F.  R.  Co.  V.  Campbell,  1  C.  C.  A.  293,  4  U.  S.  App.  133,  49  Fed. 
354. 

Where  the  instruction  is  definite,  and  contains  sound  views  of  the  law  ap- 
plicable to  the  case  and  ii^telligible  to  the  jury,  it  can  make  no  es- 
sential difference  whether  it  is  communicated  to  them  in  writing  or 
orally.  It  is  true  that  in  theHrial  of  causes  and  the  exposition  of 
the  law  to  the  jury,  the  reduction  of  the  instruction  to  writing  is 
certainly  more  formal,  less  liable  to  hasty  error,  and  may  enable  the 
court  the  better  to  mature  their  views,  and  more  distinctly  and 
formally  to  express  them  to  the  jury,  as  a  general  rule;  but  still  the 
law  may  be  sufficiently  expounded  to  the  jury  through  oral  instruc- 
tions. No  doubt  the  court  would  not  hesitate,  where  it  was  request- 
ed, and  deemed  by  counsel  to  be  material,  to  embody  their  views  in 
writing,  in  advance  of  any  oral  communication  to  the  jury.  This 
matter,  however,  is  left  to  the  sound  discretion  of  the  trial  court,  and 
is  not  the  subject  of  review. 

But  when  verbal  instructions  are  given  to  the  jury,  it  is  certainly  the  right 
of  the  party  who  desires  to  except  thereto  to  have  them  reduced  to 
writing,  as  was  done  in  Smith  v.  Crichton,  33  Md.  103,  so  that  they 
may  be  reviewed  on  appeal;  and  where  that  is  done  it  is  no  good 
cause  of  complaint  that  the  court  in  its  discretion  chose  in  the  fiist 
instance  to  charge  the  jury  orally. 

In  Illinois  instructions  must  be  in  writing.  Chicago  Hydraulic  Press 
Brick  Co.  v.  Campbell,  116  111.  App.  322;  Landt  v.  McCullough,  218 
111.  607,  76  N.  E.  1069. 


6.  Statutes, — In  many  of  the  states,  however,  statutes  or  con- 
stitutional provisions  make  it  the  duty  of  the  court  to  reduce  to 
writing  the  charge  or  general  instructions  to  the  jury,*  if  re- 
quired by  either  party ;  *  and,  although  there  are  cases  in  which 
these  statutes  have  been  held  to  be  directory  merely,'  they  arc 
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frenerally  held  to  be  mandatory  and  must  be  strictly  complied 
with.*  Hence  to  charge  orally,*  despite  a  proper  request  for  a 
written  charge,'  is  error  requiring  a  reversal  of  the  judgment,^ 
unless  the  requirement  has  been  waived  by  consent '  or  other- 
wise.^ 

Whether  it  is  essential  to  the  validity  of  a  written  charge, 
within  the  sense  of  these  statutes,  that  the  judge  giving  it  shall 
himself  have  written  every  part  of  it,  is  contested." 

1  14  R.  C.  L.  p.  765,  §  34;  Sanborn  &  B.  Stat.  (Wis.)  1898,  §  2853;  How. 
Anno.  Stat.  (Mich.)  §  6481;  Louisville  &  N.  R.  Co.  v.  Hall,  91  Ala. 
112,  8  So.  371,  24  Am.  St.  Rep.  863;  Providence  Washington  Ins.  Co. 
V.  Wolf,  168  Ind.  690,  80  N.  E.  26,  120  Am.  St.  Rep.  395;  Kinyon  v. 
Chicago  &  N.  W.  R.  Co.  118  Iowa,  349,  92  N.  W.  40,  96  Am.  St.  Rep. 
382;  Mclver  v.  Williamson-Holsell-Frasier  Co.  19  Okla.  454,  92  Pac. 
170,  13  L.R.A.(N.S.)  696;  Texas  &  P.  R.  Co.  v.  Murphy,  46  Tex.  356, 
26  Am.  Rep.  272,  6  Am.  Neg.  Cas.  462. 

Prior  to  the  passage  of  the  Nebraska  statute  requiring  the  instruction  to 
be  reduced  to  writing  unless  waived  and  the  waiver  entered  of  record, 
the  practice  of  giving  oral  instructions  was  the  rule,  although  either 
party  had  the  right  to  require  the  judge  to  reduce  his  instructions 
to  writing;  and  some  of  the  judges  prior  thereto,  for  greater  cer- 
tainty, almost  invariably  did  instruct  in  writing.  The  statute,  how- 
ever, was  passed  to  make  the  duty  compulsory.  Yates  v.  Kinney,  23 
Neb.  648,  37  N    W.  590.    See  also  cases  in  note  5,  infra. 

*For  example,  see  Kan.  Gen.  Stat.  1909,  chap.  95,  §  285;  Ark.  Const, 
art.  7,  §  23;  Campbell  v.  Miller,  38  Ga.  304,  95  Am.  Dec.  389;  Taber  v. 
Hutson,  5  Ind.  322,  61  Am.  Dec.  96. 

In  at  least  one  jurisdiction  the  statutory  provision  is  that  in  all  appeal- 
able cases  the  court  may  be  required  by  counsel  on  either  side  to 
charge  the  jury  in  this  manner.  Tresca  v.  Maddox,  11  La.  Ann.  206, 
66  Am.  Pec.  198. 

8  Parker  v.  Chancellor,  78  Tex.  527;  Toby  v.  Heidenheimer,  1  Tex.  App. 
Civ.  Cas.  (White  &  W.)  439.  Contra,  Levy  v.  McDowell,  45  Tex. 
220. 

According  to  Scheuing  v.  Yard,  88  Fa.  286,  neglect  or  omission  of  the 
judge  to  reduce  to  writing  his  answers  to  points  presented  in  writ- 
ing and  reaid  them  to  the  jury  before  they  retire,  is  not  available 
error,  although  the  statute  undoubtedly  makes  it  the  judge's  duty  so 
to  do,  but  does  not  declare  that  the  omission  shall  be  fatal  error. 

*The  words  of  the  court  on  such  occasions  are  too  weighty  and  decisive  in 
their  influence  on  the  jury  to  be  omitted.  A  particular  turn  of  ex- 
pression, given  perhaps  at  random,  may  be  decisive  of  the  rights  of 
the  parties.    The  proper  construction  of  the  statute  therefore  is  that 
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the  whole  charge  should  be  in  writing;  and  that  it  should  be  given 
literally  at  it  is  thus  written.  Eising-)Sun  &  V,  Turnp.  Co.  v.  Conway, 
7  Ind.  187. 

In  Southern  Exp.  Co.  v.  Van  Meter,  17  Fla.  783,  35  Am.  Rep.  107,  the 
judge  had  refused  instructions  requested  by  the  defendant  and  orally 
charged  the  jury.  Subsequently,  and  before  the  jury  retired,  written 
instructions  offered  by  the  plaintiff  were  given  to  the  jury,  the  court 
stating  that  they  were  substantially  the  oral  charge  he  had  given  and 
that  he  adopted  them  as  his  instructions.  This  was  held  to  be  a  anb- 
stantial  compliance  with  the  statute  requiring  the  instructions  to  be 
wholly  in  writing. 

In  Powers  y.  Hazleton  &  L.  K.  Co.  33  Ohio  St.  429,  the  court,  after  read- 
ing a  written  charge  to  the  jury,  added  an  unwritten  remark  to 
which,  just  as  soon  as  the  jury  had  retired,  exception  was  taken  be- 
cause not  in  writing;  whereupon  the  judge  recalled  the  jury,  added 
tjie  remark  in  writing  to  the  charge,  and  read  it  to  the  jury.  And 
this  action  of  the  court  was  sustained  on  appeal. 

And  in  Harvey  v.  Tama  County,  53  Iowa,  228,  6  N.  W.  130,'  instructions 
written  in  pencil  were  held  a  sufficient  compliance  with  the  statute. 

6  Penberthy  v.  Lee,,  61  Wis.  261,  8  Nv  W.  116;  Hartwig  v.  Gordon,  37  Neb, 
6,57,  56  N.  W.  324. 

6  National  Lumber  Co.  v.  Snell,  47  Ark.  407,  1  S.  W,  708;  Wettengel  v. 

Denver,  20  Colo.  552,  39  Pac.  343;  Bradway  v.  Waddell,  95  Ind.  170; 
Rich  V.  Lapptn,  43  Kan.  666,  23  Pac.  1038;  Scruton  v.  Hall,  6  Kan. 
App.  714,  .50  Pat.  964;  Louisville  &  N.  R,  Co.  v.  Banks,  17  Ky,  L. 
Rep.  1065,  33  S.  W.  627;  Jenkins  v.  Wilmington  <&'W.  R.  Co.  110  N.  C. 
442,  15  S.  E.  193 ;  Equitable  F.  Ins.  Co.  v.  Trustees  C  P.  Church,  91 
Tenn.  135,  18  S.  W.  121;  Columbia  Veneer  &  Box  Co.  v.  Cottonwood 
Lumber  Co.  99  Tenn.  122,  41  S.  W.  351;  Householder  v.  Granby,  40 
Ohio  St.  430. 

And  failure  of  the  court  to  put  its  charge  in  writing  as  required  by  stat- 
ute is  not  excused  by  the  fact  that  it  was  impracticable  to  do  so  in 
the  time  within  which  it  was  necessary  to  conclude  the  trial.  Jenkins 
V.  Wilmijngton  &  W.  R.  Co.  110  N.  C,  438,  15  S.  E.  193. 

7  There  are  eases,  however,  which  hold  that  failure  to  charge  in  writing 

is  not  such  an  error  as  will  reverse  if  it  is  manifest  that  no  injury 

could  result  to  the  party  complaining.-     Greatho-use  v.  Summerfield, 

26  111.:  App.  296 ;  Walsh  v.  St.  Louis  Braya^e  Co.  40:  Mo.  App.  339. 

!   Contra,  Shafer  v.  Stinson^  76  Ind.  376.  *  And  see  noteq  6  and  6,  supra. 

8  Edwards  v.  Smith,  16  Colo.  '529,  27  Pac.  809;  Cayuor  v.  Pease  Furnace 

Co.  51  111.  App.  292;  Fitzgerald  v.  Fitzgerald,  16  :Nreb.  413,  20  N.  W. 
•    269  j  Ohio  &  M.  R.  Co.  v.  Sauer,  4  Ohio  C.  0.  466,  2  Ohio  C.  D.  653; 
Stringham  v.  Cook,  75  Wis.  589,  44  N.  W..777. 

9  As  by  silence,  or  failure  to  object  at  the  time,  or  failure  to  request  that 

the  chargd  be  in  writing.    Anderson  v.  State,  84  Ark.  267;  Southern 
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lixp.  Oft  V.  Van  Meter,  17  Fla.  788,  85  Am.  Rep.  107;  Sautherland  v. 
Hanken,  56  Ind.  343 ;  Jaqua  v.  Gordesman  &  E.  Ca  1Q6  Ind.  14J,  5  N. 
E.  907;  Head  v.  Langworthy,  15  Iowa,  235;  Bird.  &  M.  Mapi  Co.  v. 
Jones,  27  Kan.  177;  Davis  v..  Wilson,  11  Kan.  74;  Garton  v.  Union 
City  Nat.  Bank,  34  Mich.  279;  Frye  v.  Ferguson,  6.S.  I>.  392,  61  N. 
W.  161. 

Failure  to  except  to  the  direction  of  the  court  to  the, official  stenographer 
to  take  down  and  write  out  the  charge  was  held,  .in  Shafer  v^,  Stinson, 
76  Ind.  374,  not  to  be  a  W9,iver  of  the  right  .of  the  party  to  have  the 
charge  in  writing  on  proper  requests  being  made. 

lOTlius,  Sellers  v.  Greencastle,  134  Ind.  645,  34  N.  E.  534,  holds  that 
reading  to  the  jury  a  statute  as  part  of  the  charge  without  incorpo- 
rating into  the  charge  the  statute  as  read  violates  such  a  statute. 
Contra,  Swartwout  v^  Michigan  Air  Line  Ri  Co.  24  Mich.  389.  See 
also  Burns  v.  State,  89  Ga.  627,  15  S.  E.  748,  where  the  judge  wrote 
the  number  of  the  section  in  the  charge  at  the  place  where  it  was 
read,  followed  by  the  word  "read,"  and  read  the  section  verbatim  from 
the  Code  itself. 

On  the  other  hand,  it  has  been  held  that  the  judge  may  write  part,  and 
adopt  the  charge  of  another  judge  in  part,  or  wholly.  Ohio  &  M.  R. 
Co.  V.  Sauer,  4  Ohio  G.  C*  466,  2  Ohio  C.  D.  663.  Or  incorporate  ex- 
tracts from  law  or  other  books,  dictate  the  whole  to  an  amanuensis, 
before  delivery,  and  read  from  his  copy  (Barknmn  v.  State,  .13  Ark. 
706 ) ,  or  have  it  printed  and  read  from  slips.  "     '     .    ,  / 

The  main  idea  to  be  considered  (whether  it  be  in  the  handwriting.. of  the 
judge  or  in  that  of  another),  according  tp,  Hpuaeholder  v.  Granby,  40 
Ohio  St.  430,  is,  Did  the  judge  adopt  it  as, his  charge  in  the.cas^  and 
was  it  in  such  form  that  the  jury  could  read  it  in  their  retirement  in 
case  they  have  misapprehended  during  its  reading  by  the  court? 

c.  yflMht  .must  be  m  writing, — Statements  of  rules -of  law 
governing  the  matters  in  issue,  or  the  amount  of  recovery,  are 
instructions  within  the  terms  of  these  statutes.^  . 

I  Harvey  v.  Ke^gan,  78  111.  App.  475;  Bradway  v.  Waddell,  95  Ind.  170 
(error  to  charge  orally  a^  to  nominal  damages).  So  held  of  an  in- 
struction that  the- jury  must  try  the  case  upon  the  sworn  evidence  of 
witnesses,  independent  of  their  knowledge  of  facts  known  to  them,  but 
not  proved,  and  that  such  ktowledge  is  not  to  influence ;  them. 
.  Equitable  F.  Ins.  Co.  v.  Tru8rt:eBs  C,  P.  Church,  91  Tenn.  X35,  18  S. 
W.  121.    And  see  notes.  .5  apd  6,  of  preceding  subdivision. 

But  the  court  certainly  has  the  right  to  orally  rule  upon  the  admissibility 
of  evidence,  or  upon  any  other  question  that  may  arise  in  the  course 
of  the  trial,  and  to  give  its  opinion  as  to  the  law  governing  th^  same. 
Fruchey  Ti   Eagleson,   15  Ind.  App.   88,   43  N.  E.   146*     Or  to:  siate 
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orally  the  purpose  for  which  evidence  is  admitted.  Farmer  v.  Thrift, 
94  Iowa,  374,  62  N.  W.  804;  Providence  Washington  Ins.  Co.  v.  Wolf, 
168  Ind.  -690,  80  N.  E.  26,  120  Am.  St.  Rep.  395.  Or  that  certain  facta 
stated  are  admitted.  Hinckley  v.  Horazdowsky,  133  111.  359,  8  L.R~A. 
492,  24  N.  E.  421. 

So  he  may  orally  instruct  the  jury  to  disregard  evidence,  as  to  the  form  of 
the  verdict,  and  the  like.  Bradvvay  v.  Waddell,  95  Ind.  170,  and  cases 
cited;  Illinois  C.  R.  Co.  v.  Wheeler,  149  111.  525,  36  N.  E.  1023. 
Contra,  as  to  form  of  verdict.  Burns  v.  State,  89  Ga.  527,  15  S.  E.  748 
(criminal  case). 

And  general  remarks  to  the  jury  as  to  their  duties  as  jurors,  and  not 
relating  particularly  to  the  case  on  trial,  need  not  be  in  writing. 
Moore  v.  Platteville,  78  Wis.  644,  47  N.  W.  1055. 

An  oral  statement  that  an  instruction  read  to  the  jury  was  read  by  mis- 
take, and  that  they  should  not  consider  it,  was  held  hot  to  be  an 
oral  instruction,  in  Wall  V.  State  ex  rel.  Kendall,  10  Ind.  App.  530, 
38  N.  E.  190.  So,  also,  in  Dodd  v.  Moore,  91  Ind.  522,  of  an  oral 
statement  that  the  "plaintiff  has  requested  some  instructions  which  are 
in  writing,  and  I  will  read  them  first,  and  I  read  them  as  the  law." 
See  also,  Ohio  &  M.  R.  Co.  v.  Stansberry,  132  Ind.  533,  32  N.  E.  218, 
where  the  judge  during  the  reading  of  the  written  charge  stopped 
and  said;  "That  is  not  correct;  VM  read  that  again,"  and  thereupon 
reread  the  instruction. 

Nor  need  a  direction  that  the  jury  retire  and  bring  in  a  verdict  covering 
the  issues  of  the  case,  where  they  have  brought  in  an  informal  verdict, 
be  in  writing.    Lehman  v.  Hawks,  121  Ind.  541,  23  N.  E.  670. 

In  Illinois  and  Georgia  a  peremptory  instruction  to  find  for  one  of  the 
parties  should  be  given  in  writing.  Kean  vl  West  Chicago  Street  R. 
Co.  75  111.  App.  38,  and  cases  cited;  Harris  v.  McArthur,  90  Ga.  216, 
15  S.  E.  758.  But  an  oral  announcement  to  counsel  ii;i  the  presence 
of  the  jury  that  it  would  give  such  an  instruction,  followed  by  the  in- 
struction in  writing,  is  not  available  error.  Brewer  &  H.  Brewing  Co. 
V.  Boddie,  162  111.  346,  44  N.  E.  819. 

But  in  Iowa,  direction  of  a  verdict  is  not  an  instruction  in  the  sense  of  a 
statute  requiring  instructions  to  be  in  writing.  Leggett  &  M.  Tobacco 
Co.  v.  Collier,  89  Iowa,  144,  56  N.  W.  417.  And  according  to  John- 
son V.  Rider,  84  Iowa,  50,  60  N.  W.  36,  a  verbal  direction  to  a  jury 
which  have  rendered  a  verdict  in  gross  violation  of  the  charge,  to 
retire  a  second  time  and  return  a  verdict  in  accordanoe  with  the 
charge  given  them,  is  not  available  error. 

d.  Charge  taken  down  by  stenographer. — ^Whether  or  not 
it  is  a  sufficient  compliance  with  the  statute  that  an  oral  charge 
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is  taken  down  by  the  official  stenographer  and  subsequently  re- 
duced by  him  to  writing  is  contested.* 

1  It  is  sufficient  by  the  express  terms  of  the  Wisconsin  statute  1917,  §  2863. 
But  it  is  not  enough  for  the  judge  to  certify  in  the  bill  of  excep- 
tions that  the  charge  was  oral  and  that  the  reporter  had  stated  to 
the  court  that  he  had  taken  it  down,  but  had  lost  it.  Penberthy  v. 
Lee,  51  Wis.  261.  The  Michigan  statute  requiring  written  instruc- 
tions generally  does  not  apply  where  a  stenographer  is  employed. 
Howell's  Mich.  Stat.  (2d  ed.)  §  11,926. 

In  Nebraska,  under  a  statute  requiring  all  instructions  to  be  in  writing 
and  filed  with  the  clerk  before  being  given  to  the  jury,  unless  the  writ- 
ing is  waived  as  provided  by  the  statute,  it  seems  that  instructions  giv- 
en orally  by  consent  may  be  taken  down  by  the  stenographer,  but  that 
they  must  be  reduced  to  writing  and  filed  with  the  clerk  before  the 
case  is  finally  submitted  to  the  jury,  and  that  the  filing  is  not  waived 
by  mere  permission  to  give  the  instructions  orally,  as  it  is  the  duty  of 
the  stenographer  to  take  down  all  oral  proceedings  in  court  and 
reduce  the  same  to  writing.  Yates  v.  Kinney,  23  Neb.  64S,  37  N.  W. 
590. 

lliat  it  is  not  sufficient,  see  Shafer  v.  Stinson,  76  Ind.  374;  Crawford  v. 
Brown,  21  Colo.  272,  40  Pac.  692  (where  the  oral  charge  was  taken 
down  by  the  stenographer,  and  inunediately  reduced  to  writing  and 
handed  to  the  jury  before  their  retirement) ;  Rich  v.  Lappin,  43  .Kan. 
666,  23  Pac.  1038;   Bowden  y.  Achor,  95  Ga.  243,  22  S.  E.  254. 

e.  Charge  subsequently  reduced  to  writing, — So,  also,  there 
is  conflict  as  to  whether  a  statutory  or  constitutional  require- 
mettt  that  the  charge  and  instructions  be  in  writing  is  satis- 
fied by  the  subsequent  reduction  to  writing  of  a  charge  or  in- 
structions given  orally.^ 

iThuB,  in  National  Lumber  Co.  v.  Snell,  47  Ark.  407,  1  S.  W.  708,  where 
an  instruction  given  orally,  despite  a  timely  request  that  it  be  in 
writing,  was  subsequently,  during  argument,  reduced  to  writing,  and, 
after  the  argument  read  to  the  jury  in  connection  with  the  other  in* 
structions,  it  was  held  that  there  was  no  error  demanding  a  reversal. 

But,  aocording  to  Toledo,  W.  &  W.  R.  Co.  v.  Daniels,  21  Ind.  266,  it  is  not 
enough  for  the  judge  to  set  out  in  writing  in  the  bill  of  exceptions, 
upon  objection  being  made  to  the  charge  being  oral,  the  mere  words 
used  by  him  in  his  verbal  charge. 

/.  Oral  explaruUions,  modifications,  additions,  etc, — The 
court  has  no  power  under  these  statutes  to  explain,  modify, 
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add  to,  or  otherwise  change  its  written  charge,  except  in  writ- 
ing.^ 

iDorsett  v.  Crew,  1  Colo.  18;  City  Bank  v.  Kent,  57  Gai  283;  McEwen  v. 
Motey,  60  111.  32;  Bradley  v.  Waddell,  95  Iiid.  170;  Head  v.  Lang- 
worthy,  15  Iowa,  235;  0*Donnell  v.  Segar,  25  Mich.  367;  Hartwig  v. 
Gordon,  37  Neb.  667,  56  N.  W;  324;  Ourrie  v.  Clark,  90  N.  C.  360; 
Columbia  Veneer  &  Box  Co.  v.  Cottonwood  Lumber  Co.  99  Tenn.  122, 
'     41  S.  W.  361;  14  R.  C.  L.  p.  767,  §  34. 

So,  in  Alabama,  the  court  cannot  orally  correct  its  written  charge.  Louis- 
Ville'&  N.  R.  Co.  V.  Hall,  91  Ala.  112,  8  So.  371.  Nor  can  it  oraHy 
modify  the  charge.  Alabama  G.  S.  R.  Co,  v.  Moody,  92  Ala.  279,  9 
So.  288.    But  it  may  orally  explain  the  charge.    Ibid. 

g,  Numhering  pcui-cigraphs  of  the  charge. — Statutes  some- 
times make  it  the  duty  of  the  court  to  give  its  written  charge 
in  consecutively  numbered  paragraphs ;  but  mere  failure  so  to 
do  is  not  fatal  to  the  charge  unless  prejudice  has  resulted  there- 
from/ and  upon  a  timely  objection  an  exception  has  been  saved.* 

1  Miller  v.  Preston,  4  N.  M.  396,  17  Pac.  565. 
'8  Gitson  V.  Sullivan,  18  Neb.  558,  26  N.  W.  253. 

»  , 

7i.  Signing  the  charge, — Failure  to  comply  with  a  statute  re- 
quiring the  charge  to  be  gigned  by  the  court  *  is  fatal  to  the 
charge  if  a  timely  and  proper  exception  has  been  saved.* 

1  Unless  there  is  such  a  statute  to  this  effeet  it  is  no-  objection  that  the 
ieourt  haft  not  signed  its  charge.    Hunter  v.  Parsons,  22  Mich.  96. 

In  Iowa  it  was  held  error  for  the  judge  to  neglect  to  sign  the  instructions. 
Halley  v.  Tichenor,  120  Iowa,  164,  94  N.  W.  472. 

aiyree  V.  Pa^rhani,  66  Ala.  424;  Jones  y.  Greeley,  25  Fla.  620,  6  So.  448. 
Contra,  Paricter  v.  Oharicellor,  78  Tex.  S24,  15  S.  W.  157  (holding  that 
no  possible  harm  eould  result  from  the  omission). 

■■'•■■•    ^  ■-■•'•''•■■•       • 

10.  Form  and  style  |;enerally. 

It  belongs,  to  the  judicial  office  to  exercise,  discretion  as  to 
the  form  and  dtyle  in  which  to  expound  the  law  ajad  comment 
on  the  facts,^  so  long  as  the  court  shall)- in  the  ecsc^oi&e  of  that 
discretion,  fairly  and  fully  inform  the  jury  of  the  rules  and 
piinciples  of  the  laW  applicable  to  the  caise  by  which  they  are 
to  be  guided  iji  forming  their  verdict.'- 
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And  it  IS  not  error  for  the  court  in  its  charge  to  refer  to 
other  paragraphs  thereof*' 

IMoffatt  v:  Tenney,  17  Colo.  189,  30  Pac  348;  Noble  v.  Worthy,  1  Ind. 
Terr.  458,  4S  S.  W;  107  j  Cantinental  Jmprov,  Co,  v.  Stead,  95  U.  S. 
161,  24  L.  ed.'  40S.  And  unless  there  be;  error  prejudicial,  to  the 
party  <^mplainin^  it  is  no  ground  for  complaint  that  another  and 
bett«:  mode  could  have  been  adopted.  Gulf,  C.  &  S.  F.  R.  Co.  v.  Dun- 
lap,  —  Tex.  Civ.  App.  -^,  26  S.  W.  655. 

2  So,  whether  the  charge  be  but  a  single  proposition,  ov  several  propositions 

set '  forth  in  one .  or  more  paragraphs  or  in  the  form  of  separate  and 
distinct  sentences  whi eh  can  be  intelligently  read  only  as  a  whole. 
Terre  Haute  &  I.  R.  Co.  v.  Eggmann,  159  111.  550,  42  N.  E.  970; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Calvert,  52  Kan,  547,  34  Pac.  976; 
Gemmill  V.  Brown,  25  Ind.  App.  6,  56  N.  E.  691;  Meyer  v.  Boepple 
Button  Co.  112  lowai  51,  83  N.  W.  809. 

Nor  is  the  dourt  called  upon  to  adopt  the  categorical  form  which  counsel 
choose  to  present  to  it.  Continental  In*prov.  Co.  v.  Stead,  95  U.  S. 
161,  ^4  L.  ed.  403,  and  cases  cited.    See  also,  supra,  §  7,  a. 

An  instruction  was  held  not"  to  be  eironeous  merely  because  it  began  with 
the  formula  "the  jury  are  instructed  for  the  plaintiff,''  although  the 
form  was  criticized  as  objectionably  in  Illinois  G,  R.  Co.  y.  Larson, 
152  111.  326,  38  N.  E.  784. 

But  the  court  should  refrain  from  the  use  of  expressions  calculated  to  ex- 
cite prejudice  and  hostility  in  the  minds  of  the  jury  against  one  party 
and  sympathy  for  another,  and  not  tending  to  inducq  a  deliberate  and 
impartial  consideration  and  determination  of  the  issues.  Hogan  v. 
Central  Park,  N.  &  E.  River  R.  Co.  124  K.  Y.  647,  26  N.  E.  950 
(error  to  so  indulge). 

3  0'Leary  v.  German  American  Ins.  Co.  100  Iowa,  390,  69  N.  W.  686. 

11.  Clearness,  definiteness,  and  certainty. 

The  .court's  charge  in  chief  and  all  instructions  given  by  it, 
whether  of  its  owbl  motion  or  upon  request  of  counsel,  should 
be  clear,  definite,  and  certain;^  but  a  mere  slip  of  the  tongue 
or  pen,*  or  mere  inexactness  or  looseness  in  its  verbal  struc- 
ture,* is  not  fatal  to  a*  charge  or  instruction  otherwise  .unob- 
jectionable^ if  the  jury  were  not  misled.  Nor  is  verboseness, 
if,  stripped  of  its  verbiage,  the  charge  still  contains  the  essence 
of  the  law  applicable  to  the  facts.* 

And  it  is  incumbent  upon  the  party  making  a  reque§t  to 
charge  the  jury  to  put  his  proposition  in  clear^  precise,  and  in- 
telligible form,  so  that  no  reasonable  ground  can  be  left  for  mis- 
Abbott,  Civ.  Jur.  T.— 46. 
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apprehension  on  the  part  of  the  jury;  and  an  instniotion  am- 
biguous or  unintelligible  as  requested  may  properly  be  refused.* 

iChabert  v.  Russell,  109  Mich.  571,  67  N.  W.  902;  GlieksoB  v.  Shannon, 
88  111.  App.  240;  Renner  Bros.  v.  Thornburg,  111  Iowa,  616,  82  N.  W. 
950;  Gaffney  v.  St.  Paul  City  R.  Co.  81  Minn.  459,  84  N.  W.  304; 
Schrunk  v.  St.  Joseph,  120  Wis.  223,  97  N.  W.  946;  Southern  Coal 
&  Coke  Co.  V.  Swinney,  149  Ala.  406,  42  So.  808;  Dederick  v.  Central 
R.  Co.  74  N.  J.  L.  424,  65  Atl.  833 ;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Garrett, 
-—  Tex.  Civ.  App,  — ,  98  S.  VV.  657 ;  14  R.  C.  L.  p.  770,  §  38. 

Charges  to  the  jury  should,  if  possible,  be  plain,  simple,  and  easily  under- 
stood. They  should  be  free  from  obscurity,  involvement,  ambiguity, 
metaphysical  intricacy,  and  tendency  to  mislead.  A  charge  obnoxious 
to  any  of  these  objections  should  always  be  refused,  even  though,  on 
dissection,  it  may  assert  a  correct  legal  proposition.  The  office  and 
purpose  of  charges  are  to  enlighten  the  jury,  and  to  aid  them  in  ar- 
riving at  a  correct  verdict,  as  plain  common-sense  men.  In  other 
words,  they  should  be  made  up  of  plain  propositions  of  law,  applicable 
to  the  tendency  or  varying  tendencies  of  the  evidence,  and  they  should 
go  no  further.  Louisville  &  N.  R.  Co.  v.  Hall,  87  Ala.  708,  4  L.R.A. 
710,  6  So.   277. 

And  it  id  error  to  so  qualify  an  instruction  correct  as  requested  as  to  , 
render  it  ambiguous  and  of  doubtful  meaning, — especially  where  the 
case  is  a  close  one  from  a  legal  standpoint.     Chabert  v.  Russell,  109 
Mich.  571,  67  N.  W,  902. 

But  a  charge  is  not  objectionable  for  generalization  and  abstractions  mere- 
ly leading  up  to  the  statement  of  the  law  determining  the  rights  and 
responsibilities  of  the  parties  on  the  issues  of  fact  involved.  West 
Memphis  Packet  Co.  v.  White,  99  Tenn.  256,  38  L.R.A.  427,  48  S.  W. 
583. 

2  Where  a  charge  is  so  exceptional  in  the  prominence  given  by  repetition  to 
the  correct  principle  that  to  hold  that  the  jury  could  have  been  misled 
by  what  was  evidently  a  slip  of  the  tongue  or  pen  on  the  part  of  the 
court  would  be  to  impute  to  the  members  of  the  jury  such  a  want  of 
ordinary  capacity  as  would  prove  them  unfit  for  services  as  jurors,  a 
new  trial  is  properly  refused.  Smith  v.  King^  62  Conn.  515,  26  AtL 
1059. 

8  It  is  not  easy  in  the  midst  of  a  lengthy  charge  always  to  choose  the  best 
method  of  expressing  an  idea,  or  to  speak  with  absolute  accuracy;  and 
it  is  enough  if  the  language  used  is  such  that  it  may  be  freely  assumed 
to  have  been  correctly  understood,  bavidson  v.  Kolb,  95  Mich.  469,  55 
N.  W.  373. 

For*  some  illustrations  of  cases  applying  the  rule  as  thus  stated^  see 
Chattanooga,  R.  &  C.  R.  Co.  v.  Owen,  90  Ga.  265,  15  S.  E.  863  (where 
the  context   showed  the   intended  meaning  of   the   inaccurate   state- 
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ment) ;  Exchange  Nat.  Bank  v.  Darrow,  154  111.  107,  39  K.  E,  974 
{wherey  when  taken  in  connection  with  the  other  instructions,  the  in^ 
fltruction  complained  of  was  fully  explained) ;  Baltimore  &  P.  R.  Co. 
V.  Cumberland,  12  App.  D.  C.  598  (where,  although  to  some  extent 
misleading,  the  instruction  was  accompanied  by  an  explanation  so 
clear  and  ample  as  to  leave  no  doubt  as  to  its  meaning) ;  Chicago 
&  A.  R.  Co.  V.  Anderson,  166  111.  572,  46  N.  E.  1125  (where  the  dif- 
ference between  the  words  used  and  the  proper  words  was  so  slight 
as  to  probably  not  mislead).  See  also  Berkson  v.  Kansas  City  Cable 
R.  Co.  144  Mo.  211,  46  S.  W.  1119  (holding  that  obscurity  or  in- 
accuracy of  expression  is  not  material  unless  it  substantially  affects 
the  merits  of  the  action). 

The  same  rule  applies  to  the  inadvertent  misuse  or  confusion  of  terms. 
See,  for  example,  O'Callaghan  v.  Bode,  84  Cal.  489,  24  Pac.  269  (an 
action  for  negligent  killing,  the  court  in  its  charge  using  the  word 
''plaintiff"  instead  of  the  word  ''decedent'') ;  Mann  v.  Higgins,  83 
Cal.  66,  23  Pac.  206  (where  the  court,  in  charging  on  the  subject  of 
preponderance  of  evidence,  used  the  word  "testimony"  instead  of 
"evidence") ;  Southern  Bell  Teleph.  &  Teleg.  Co.  v.  Jordan,  87  Ga. 
69,  13  S.  E.  202  (where  the  court  used  the  word  "defendant"  for 
"plaintiff,"  the  context  showing  that  plaintiff  was  really  intended) ; 
(yConnor  y.  Langdon,  2  Idaho,  803,  26  Pac.  659  (where  the  court  used 
the  conjunctive  "and"  instead  of  the  disjunctive  "or";  the  charge 
repeatedly  and  correctly  stating  the  law) ;  Clifton  v.  Granger,  86 
Iowa,  673,  63  N.  W.  316  (where  the  court  in  charging  as  to  the 
rules  foi*  weighing  testimony,  used  the  word  "him"  instead  of  the 
words  "him  or  her;"  the  charge  being  entirely  plain  and  capable  of 
being  understood  as  applying  to  all  the  witnesses  of  either  sex). 
See  also  Baltimore  &  0.  S.  W.  R.  Co.  v.  Faith,  175  111.  58,  61  N.  E. 
107  (holding  that  the  expressions  "ordinary  care"  and  "due  care" 
are  convertible  terms,  and  that  the  use  of  one  in  one  place,  and  of  the 
other  in  another  does  not  constitute  error ) .  But  see  Alabama  C.  Coal 
&  C.  Co.  V.  Pitts,  98  Ala,  285,  13  So.  135  (an  action  to  recover  for 
personal  injuries,  where  the  use  of  the  word  "direct"  and  "directly, 
instead  of  the  appropriate  word  "approximate"  and  "approximately, 
when  speaking  of  the  cause  of  the  injuries,  was  held  error). 

4  Meibergen  V.  Smith,  45  Kan.  405,  25  Pac.  881. 

ftKnobeloch  v.  Germania  Sav.  Bank,  50  S.  C.  259,  27  S.  E.  962;  Colquhoun 
V.  Wells,  F.  &  Co.  21  Nev.  459,  33  Pac.  977;  Mahaffey  v.  J.  L.  Rum- 
barger  Lumber  Co.  61  W.  Va.  571,  56  S.  E.  893,  8  L.R.A.(N.S.) 
1263.  But  according  to  Carrico  v.  West  Virginia  C.  &  P.  R.  Co.  35  W. 
Va.  389,  14  S.  E.  12,  an  ambiguous  and  obscure  instruction,  not 
really  comprehended  by  the  average  juror,  but  correct  upon  one  con- 
.  struction,  should  not  be  wholly  refused,  but  should  be  properly  modi- 
fied or  explained. 

But  it  is  not  necesary  that  every  possible  opportunity  for  misapprehension 
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be  anticipated  and  guarded  iagainst  when  wording  the  proposition. 
Tlius,  rejection  of  a  request  containing  a  pertinent  and  material  in- 
struction riot  covered  elsewhere  in  the  charge,  and  not  otherwise  objec- 
tionable than  as  subject  to  a  possible  misapprehension  and  misapplica- 
tion by  the  jury  to  the  evidence,  without  explanation,  was  held  error  in 
Parsons  V.  Lyman,  71  Minn;  34,  73  N.  W. '634,  inasmuch  as  it  was 
the  duty  of  the  court  to  give  the  explanation  of  its  own :  motion,  if 
'  not  especially  reqUested  so  to  do  by  counsel.  '   •  . 

And  in  Blake  v.  Stump,  73  Md.  1'60,  10  L.R.A.  103,  20  Atl.  788,  it  was  held 
error  to  refuse  a  requested  "Instruction,  otherwise  correct,  because  it 
repeated  the  same  idea  three  times  in  different  phraseology,  the  dif- 
ferent clauses  being  coupled  together  by  the  word  "br." 

... 

12.  Argumentatiyenpss. 

Although  it  is  irregular  prr.otiee  to  formulate  into  l^^gal  propo- 
slticns  mere  ai'gument  and  inject  them  into  a  charge  or  instruc- 
tion/ giving  a  charge  or  instruction  objected  to  as  being  argu- 
i^ientative  is  not  generally  deemed  fatal  error  if  it  embodies  a 
correct  legal  proposition,  and  it  is  clear  that  the  jury  have  not 
been  misled.^  Otherwise,  however,  if  the  charge  or  instruction 
is  clearly  misleading  becau'Se  of  its  argumentativeness,*  or  is 
also  essentially  erroneous  in  other  respects. 

But  it  is  proper  for  the  court  to  refuse  a  requested  instruc- 
tion which  is  objectionable  fpr  .argum.entativeness.* 

liDr^inage  Comxs,  y.  IlUnois  C.  R,  Co.  158  111:  353,  41  N.  E.  1073;  Birming- 
ham Union  R.  Co.v^  Hale,  90  Ala..  8,  8  So.  142;  14  R.  C.  If.  p.  773,  §  42. 

See  alio  Case  v.  Chicago  G.  W.  R.  Co,  147  Iowa,  747,  126  N.  W.  1037 

'  (where  an  argumentativ€  inst,k?V)ction,.wa<9,  held  to  be  objectionable)  ; 

-:    Kansas  City,  M.  &  B.  R.  Co.  v.  Henspn,  132  Ala.  528,  SI  ^o.  690; 

MoClendon   y.   McKiBsaok,    143   Ala.    188,   38    So.    1020    (law   abbors 

fraud);  Alabama  G.  S.  R.  Co,  v,  Sanders,  145  Ala.  449,  40  So.  402; 

Gehm  v.Peoplfe,  87  111.  App.  158  (weight  qf  testimony)  ;  Cliicago  Title 

&  T.  Co.  V.  Ward,  113  111.  App.  .327 ;  O'Dea,  v.  Michigan  C.  R.  Co.  142 

,Mich.  265,  105  N,  W.  746;   Johnson  v.  Atchison,  T.  &'S.  F.  R.  Co. 

117  Mo.  App!  308,  93  S.  W.  866;  Lumsden  v'.  Chicago,  R.  I.  &  T.  R. 

Co^  28  Tex.  Civ.  App.  225,  67  S.  W.  168;  Dallas  v.  McCuUough,  -— 

Tex.  Civ.  App.  — ,  95  S.  W.  1121;  Cowie'V.  "Seattle,  22  Wash.  669, 

1  '     62   Pac^   121. 

.2Cook,v.  Rome  Brick  Qo.  98  Ala.  409,  12  So.  91?;  Bray  v.  Ely,  105  Ala. 

.'  ;65^,  .17  $o,.  1^0  (holding  that  giving  or  recusing  argumentative  in- 
structions rests  largely  in  the  discretion  of  the  trial  court  in  Alabama, 
and  cannot  be  revised  on  appeal)  ;  Whaley  v.  Sloss-Sheffield  Steel  &  I. 

•■        Co.  164  Ala.  2ie,  51   So.  419,  20  Ann.-  Cas.  822;   Western  &  A.  R. 
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Co.  ▼.  Roberson,  9  C.  C.  A.  646,  22  U.  S.  App.  X87,  61  Fed.  592;  Postal 
Teleg.  Cable  Co.  v.  Lathrop,  131  111.  575,  7 'L.11.A. '474,  23  Iff.  ^ihss. 
See  also  Steed  v.  Knowles,  97 'Ala.  573,'  12  So.  75  (where  it  is -held 
that,  although  an  argmnentativ^  or  misleading  charge  shoiild  not 
be  given,  if,  as  given,  it  aefjerts  a  ^  correct  proposition  of  la\^,  is  not 
entirely  abstract,  and  its  misleading  tendencies  might  have  been 
remedied  by  an  explanatory  charge  if  it  had  been  reqiiested,  there 
is  no  ground  of  complaini) ';  Schaungut  v.  tJdell,  93  Ala.  302,  9  So. 
550  (where  it  is  said  that  if  any  modification  or  qualification  is 
deemed  necessary  to  prevent  the  ajyprehended '  misleading  tendeney  of 
a  charge  objected  to  as  argumentative,  additional  instructions  should 
be  asked).  ;  •       r 

8 Morns  v.  I/achman,  68  CJal.  109,  8  Pac.  799;.  Cable. y.  Grier,  45  111.  App? 
407;  Chis^m  v.  Chesnutt,  — _  Te;£,  Civ,  App.  .— r,  36  S.  W.  758;  Young 
V.  MerkjBl,  163  Pa.  5J3;  Payne  v.  Crawford,  102  Ala.  387,'  14  So,  854. 

4Nelms  V.  Steiner  Bros.  113  Ala.  662,  22  So.  435  j  Elston  &  W,  Gravel  Road 
Co.  V.  People,  96  111.  584.  See  also  Gooding  v.  United  States  L.  Ins. 
0»*  46  111.  App.  307.;(whereK»n  argumentative  charge  summing  up  tljie 
evidence  ivas  held  erroneous,  §u];nming  jap.  the  evjidence  being  forbidden 
by  statute) ;  Dvainage  Comrs.  v.  Illinois  C.  R.  Co.^  158  111.  353,  41 
K.  E.  1073  (wh^re  the  charge  was  erropeous  for  being  argumentative, 
and ,  lor  singling  out  apd  giving  .  prominence  to  special  facts ) .  . 

»  Jones  V.  Alabama  Mineral  R.  Co,  107- Ala.  400,  IS-  So. ' SOr;.  McDonald  v. 
International  &'G.  N:  R.  Co.  86  Ten- 1,  2^  S.  W.  939 ;  Pyle' v.  Pyle,  158 
111.  289,  41  N.  E.  999  (erroi^  not  to  reftise) ;  Flannery  v.  St.  Lonis,  I. 
M.  &  S.  R.  Co.  44  Mo.  App.  396 ;  Mitch«ll  ▼..  Mitchell,  80  T«sl  aW*,  15 
e.  W.  705;  Wieting  v.  MillSton,  77  Wis.'  623,  4€  Nv  W-  S19;  B<D^d  v. 
Starbuck,'l8'  Ind.  App.  310,  47  N.  E.  1079;  Whitlatch  v.  Fidelity  &  C. 
Co.  21  App.  Div.  124,  47  N.  Y.  Supp.  331. 

•"        •        '. 
There  is  no  error  in  refusing  an  argumentative  instruction,  for  the  reason 

that  instructions  should  be  clear  and  concise,  presenting  only  the  ipoint 
or  matter  of  law  on  which  the  party  presenting  them'  may  rely.  If 
the  party  requesting  them  will  not  so  frame  the  instruction,'  but,  .pass- 
ing beyond  the  presentatibiy  of  the  point  or  matter,  of  law,  injects  an 
argument  of  the  case,  the  trial  court  dbes  not  err  in  refnsing  thfe  in- 
struction. .  Wickes  v:  Waldfen,  228  111.  56,  81  N.'E.  79»;  Florida-  East 
Coast  R.  Co.  v.  Welch,  53  Fla.  145,  44  So.  ^50,  12  Ann.  Cas.  210. 
See  cases  just  cited.  See  also  Bates  v.  ■  Benningcr,  2  Cin.  Super.  Ct. 
Rep.  568,  where  the  court,  in  condemning  the  pi-actice  oi*  injecting 
an  argument  into  a  requested"  instruction,  say  **thaf  it- seems  fts  if,  this 
objectionable  practice  has  arisen  from  two  purjposes  on  the'  part  of 
those  who  have  adopted  iti  First,  a  deterinination  to  lose  the  caso 
before  the  jury;  arid  next,  to  reverse  the  result.  The  first  s^ways 
succeeds,   the   other   rareljr."  i  ' ,  .  - 


»  'i 
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13.  Consistency  and  harmony. 

The  charge  and  instructions  given  by  the  court,  whether  of 
its  own  motion  or  upon  request  of  counsel,  must  be  consistent 
and  harmonious  throughout ;  *  and  it  is  a  generally  recognized 
rule  that  to  submit  the  case  or  an  issue  to  the  jury  on  a  charge 
or  instructions  not  so  consistent  and  harmonious  throughout, 
is  an  error  imperatively  demanding  a  reversal,*  unless  it  is 
clearly  shown  that  the  jury  were  not  misled  *  to  the  prejudice 
of  the  party  complaining.* 

And  some  of  the  courts  hold  that  it  is  the  duty  of  the  trial 
court,  if  needed,  to  so  modify  and  harmonize  the  instructions 
requested  by  counsel  as  to  present  the  law  in  its  proper  light,* 
or  to  disregard  them  altogether,  and  submit  the  case  to  the  jury 
on  its  general  charge.' 

1  To  give  tlie  jury  two  manifestly  contradictory  rules  to  apply  to  a  control- 
ling issue  is  to  give  them  a  license  to  follow  on  that  point  their  own 
conceptions  of  justice  outside  the  rules  of  law.  This  is  exactly  what 
the  instructions  by  the  court  are  intended  to  prevent.  Their  purpose 
is  to  give  the  jurors  a  definite  view  of  the  legal  principles  governing 
their  action,  which  are  binding  on  their  consciences  under  their  oaths 
as  the  law  of  the  case  before  them.  Willmott  v.  Corrigan  Consol. 
Street  R.  Co.  —  Mo.  — ,  16  S.  W.  500. 

Instructions  which  state  conflicting  pr<^ositions  of  law  and  tend  to  con- 
fuse the  jury  are  erroneous.  Bryant  v.  Modern  W^oodmen  of  America, 
86  Neb.  372,  125  N.  W.  621,  27  L.R.A.(N.S.)   326,  21  Ann.  Cas.  365. 

But  two  instructions,  which  in  effect  tell  the  jury  that  except  as  to  alle^ 
gations  which  are  admitted,  it  is  incumbent  on  the  pleader  to  establish 
the  allegations  of  his  pleading,  are  not  objectionable  as  contradictory. 
Hamilton  Buggy  Co.  v.  Iowa  Buggy  Co.  88  Iowa,  364,  65  N.  W.  496. 

Si  King  V.  Post,  12  Colo.  ?55,  21  Pac.  28;  Kankakee  Stone  &  Lime  Co.  v. 
Kankakee,  128  111.  173,  20  N.  £.  670  (holding  that  if  it  is  impossible 
to  say  that  the  jury  followed  correct  instructions,  rather  than  incorrect 
ones,  which  were  inconsistent,  reversal  is  proper) ;  Haight  v.  Vallet,  89 
Cal.  246,  26  Pac.  897,  and  cases  cited;  Brown  v.  McAllister,  39  Cal. 
573  (where  it  is  said  that  if  the  instructions  on  a  material  point 
are  contradictory,  it  is  impossible  for  the  jury  to  decide  which  should 
prevail;  and  it  is  equally  impossible,  after  the  verdict,  to  know  that 
th«  jury  were  not  influenced  by  the  instruction  which  was  erroneous, 
as  one  or  the  other  must  be,  when  two  are  repugnant) ;  Holt  v.  Spo- 
kane &  P.  R.  Co.  3  Idaho,  703,  35  Pac.  39,  and  cases  cited ;  Sununerlot 
T.  Hamilton,  121  Ind.  87,  22  N.  E.  973  (where  it  is  held  that  if  the 
instructions  are  contradictory  and  necessarily  tend  to  confuse  or  mis- 
lead the  jury,  the  error  cannot  be  regarded  as  harmless) ;   Solomon 


ZXIII. THE    INSTRUCTIONS.  727 

V.  City  Compress  Co.  69  Miss.  327,  10  So.  446,  12  So.  339;  Willmott 
V.  Corrigan  Consol.  Street  R.  Co.  —  Mo.  — ,  16  S.  W.  500,  and  cases 
cited  (holding  that  conflicting  instructions  upon  a  material  point 
constitute  reversihle  error,  unless  under  exceptional  circumstances)  ; 
Martinowsky  v.  Hannibal,  35  Mo.  App.  70  (holding  that  contradiction 
and  utter  irreconcilability  alone  are  enough  to  necessitate  reversal); 
Flick  V.  Gold  Hill  &  L.  M.  Min.  Co.  8  Mont*  298,  20  Pac.  807 ;  Farmers 
Bank  v.  Harshman,  33  Neb.  445,  50  N.  W.  328;  Black  v.  Brooklyn  City 
R.  Co.  108  N.  Y.  640,  15  N.  E.  389;  Missouri,  K.  &  T.  R.  Co.  v. 
Woods,  —  Tex.  Civ.  App.  — ,  25  S.  W.  741,  and  cases  cited  (holding 
that  if  conflicting  charges  are  given,  one  of  which  is  entirely  erroneous, 
it  will  be  presumed  that  the  jury  followed  the  erroneous  charge) ; 
Bleiler  v.  Moore,  94  Wis.  385,  69  N.  W.  164;  Williams  v.  Haid,  118 
N.  C.  481,  24  S.  E.  217 ;  Baker  v.  Ashe,  80  Tex.  356,  16  S.  W.  36. 

Possibly  some  of  these  cases  only  go  so  far  as  to  hold  that,  to  produce  this 
error,  the  conflicting  instructions  must  be,  the  one  accurate,  and  the 
other   inaccurate. 

But  even  though  one  of  them  be  accurate,  and  the  other  equally  correct  as 
a  legal  proposition,  but  inaccurate  as  applied  to  the  case,  and  plainly 
liable  to  misconception  by  the  jury,  the  same  result  must,  of  necessity, 
follow,  and  the  rule  remain  that  such  a  charge  constitutes  error. 
Strauss  v.  Phenix  Ins.  Co.  9  Colo.  App.  386,  48  Pac.  822;  Summerlot  v. 
Hamilton,  121  Ind.  87,  22  N.  E.  973;  School  Dist.  v.  Foster,  31  Neb. 
501,  48  N.  W.   267. 

See  also  Blake  v.  Miller,  135  Iowa,  1,  112  N.  W.  158;  St.  Louis,  I.  M.  & 
S.  R.  Co.  V.  Hudson,  95  Ark.  606,  130  S,  W.  534;  Canton  Lumber 
Co.  V.  Liller,  112  Md.  258,  76  Atl.  415;  Rector  v.  Robins,  74  Ark. 
437,  86  S.  W.  667;  Philadelphia  &  B.  C.  R.  Co.  v.  Holden,  93  Md. 
417,  49  Atl.  625;  Hurst  v.  St.  Louis  &  S.  F.  R.  Co.  117  Mo.  App. 
25,  94  S.  W.  794;  Payne  v.  McCormick  Harvesting  Mach.  Co.  11  Okla. 
318,  66  Pac.  287;  Williamson  v.  D.  M.  South  &  Co.  —  Tex.  Civ.  App. 
— ,  79  S.  W.  51;  14  R.  C.  L.  p.  777,  §  45. 

*  As  where  this  clearly  appears  from  an  examination  of  all  the  instructions. 

Rock  Island  &  P.  R.  Co.  v.  Krapp,  173  111.  219,  50  N.  E.  663. 

Or  where  it  clearly  appears  from  the  special  findings  of  the  jury.  Bigelow 
V.  Wygal,  52  Kan.  619,  35  Pac.  200. 

Or  where  the  objection  is  based  in  part  on  what  appears  clearly  to  be  a 
typographical  error  in  the  omission  of  a  word,  and  it  is  a  justifiable 
assumption,  from  a  reading  of  the  whole  instruction,  that  the  word 
was  in  the  instruction  as  given  by  the  court,  but  was  omitted  by  an 
oversight  of  the  printer.  Hamilton  Buggy  Co.  v.  Iowa  Buggy  Co.  88 
Iowa,  364,  55  N.  W.  496. 

♦  Dale  V,.  Continental  Ins.  Co.  95  Tenn.  38,  31  S.  W.  266;  Farwell  v.  Cramer, 

38  Neb.  61,  56  N.  W.  716;  Martin  v.  Fox,  40  Mo.  App.  664.     So  in 

Barry  v.  Hannibal  &  St.  J.  R.  Co.  98  Mo.  62,  11  S.  W.  308,  although 

it  was  conceded  that  there  was  a  seeming  inconsistency  in  the  instruc- 
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lions,  the  judgment  was  affirmed,  inasmuch  as  it  was  so  manifestly  for 
the  right  party.  According  to  Nuckolls  v.  Gaut,  12  Colo.  361,  21 
Pac.  41,  it  must  appear  that  the  conflict  might  have  injuriously  af- 
fected the  part^  complaining. 

So  held,  in  a  libel  suit,  as  to  an  instruction,  stating  that  defendant  was 
chargeable  with  negligence  in  not  ascertaining  that  tlie  article  was  un- 
true, and  also  lliat  he  had  ascertained  and  knew  its  untruth,  the 
undisputed  testimony  showing  that  the  article  was  published  after 
notice  of  its  falsity.  Hatt  v.  Evening  News  Asso.  94  Mich.  114,  119, 
53  N.  W.  952,  64  N.  W.  766. 

»  Rock  Island  &  P.  R.  Co.  v.  Krapp,  173  III.  219,  50  N.  E.  663. 

The  instructions  asked  by  the  diflTerent  parties  to  an  action  generally  pro- 
ceed upon  entirely  different  theories  of  the  law  applicable  to  the  case, 
and  they  should  be  so  modified  and  harmonized  as  to  present  the  law 
in  its  proper  light.    Kelley  v.  Cable  Co.  7  Mont.  77,  14  Pac.  638. 

SKelley  v.  Cable  Co.  7  Mont.  77,  14  Pac.  633;  Union  P.  R.  Co.  v.  O'Brien, 
161  U.  S.  451,  40  L.  ed.  766,  16  Sup.  Ct.  Rep.  618.    . 

14.  Defining:  and  explaining  technical  tenns. 

The  use  of  words  which  have  a  legal  technical  meaning  should 
be  avoided,  or,  if  necessarily  used,  their,  meaning  should  be  ex- 
plained.^ 

But  it  is  not  necessary  to  explain  to  the  jury  the  meaning 
of  ordinary  words  and  phrases  when  they  are  used  in  their  usual 
and  conventional  sense,*  or  when  their  meaning,  as  applied  to 
the  case  on  trial,  is  readily  understood  by  the  jury','  and  the 
party  complaining  has  asked  for  no  such  explanation  by  the 
court.* 

1  Kellar  v.  Shippee,  45  111.  App.  377 ;  Swift  &  Co.  v.  Rennard,  128  111.  App. 
18J;  Union  Scale  Co.  v.  Iowa  Mach.  &  Supply  Co.  136  Iowa,  171,  113 
N.  W.  762;  Chicago  v.  Fields,  139  111.  App.  250;  Murray  v.  Geiser  Mfg. 
Co.  79  Kan.  326,  99  Pac.  589;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Woodson, 
79  Kan.  567,  100  Pac.  633;  Coney  Island  Co.  v.  Dennan,  79  C.  C.  A. 
375,  149  Fed.  687;  Chambers  v.  Morris,  149  Ala.  674,  42  So.  549; 
Kerr  v.  Lunsford,  31  W.  Va.  659,  8  S.  E.  493,  2  L.R.A.  668.    ' 

It  is  the  safer  rule  to  couch  instructions  in  as  plain  language  as  the  facts 
will  permit,  and  where  technical  phrases  are  used,  to  explain  them. 
Steinkamp^r   v.   McManus,  26   Mo.   App.   51. 

And  words  or  terms  from  a  foreign  language  having  such  legal  tecluiical 
meanings — as,  for  instance  the  terms  de  facto  and  de  jure, — should 
not  he  used  without  full  explanation  of  their  meaning.  C.  Aultman 
&  Co.  V.  Connor,  25  111.  App.  654.  There  is  no  presumption  of  either 
law  or  fact  that  jurors  are  either  versed  in  the  Latin  language  or 
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aoqaainted  with  the  nfieaning  of  law  terms  or  maxims  of  the  law  that 
are  detived  from  and  expressed  in  a  foreign  language,  no  matter  how 
familiar  those  terms  and  maxims  may  be  to  member^  of  the  bar.  Of 
course  th^  does  not  mean  that  the  mere  use  of  the  Latin  word  •  or 
Latin  term  will  render  the  instruction  ^roneous.  Biit  such  words  or 
terms,  unless  they  .ar^  in  ^general  use  among  the  common  people,  should 
not  be  so  used  without  fully  explaining  their  signification  to  the  jury, 
and  especially  when  the  manner  in  which  they  are., used,  s^nd^.th^ 
prominent^e  ;given  them  makes  them  the  very  gist  of  the  instruction. 
C.  Aultman  &.  Co.  v.  Connor,  25  111.  App.  654.  But  see  Lake  Erie  & 
W.  B.  Co.  y .  Holderman,  5fit  IlL  App*  144,  holding  that  the  tsrm  '^prima 
fade"  has  become  sufiplciently  anglicized  and  understood  to  need  no 
translation. 

And  a  requested  instruction  containing  a  term  having  a  technical  mean^ 
ing  is  properly  refused  if  it  omits  to  define  the  term,  Whitnejr  &  S. 
Co.  V.  O'Rourke,  172  111.  177,  60  JST.  E.  242. 

On  the  other  hand  there  are  words. which,  though  not  purely  technical, 
have  a  pertain  well-defined  meaning  which  it. is  the  saf^r  course  tp 
explain  to  the  jury;  but  whose  .unexplained  use  will  not  warrant  a 
reversal.  As  for  example,  the  word  "preponderance,"  as  applied  to 
evidence.  Steinkaraper  v.  McManus,  26  Mp.  App.  51;  Morris  v. 
Morton,  14  Ky.  L.  Rep.  360,  20  S.  W.  287.  Cases  might  arise,  however, 
in  which  the  use  of  this  expression  would  be  ground  for  reversal; 

I 

and  such  was  the  opinion  of  Phillips,  V.  J.,  in  Carson  v.  Porter,  22 
Mo.  App.  179,  under  the  peculiar  circumstances  of  that  cJBise,  d,lthough 
it  is  not  clear  that  the  reversal  was  predicated  upon  that  ground 
alone. 

•  *  . 

So  the  unexplained  use  of  the  phrase  "burden  of  proof"  was  held  not  to  be 
reversible  error,  in  Miller  v.  Woodman-Todd  Boot  &  Shoe  Co.  26  Mo, 
App.   57. 

And  a  party  cannot  complain  unless  he  offers  or  asks  for  a  definition. 
Louisville  &  E.  R.  Co.  v.  Vincent,  29  Ky.  L.  Rep.  1049,  96  8:  W.  898; 
Bugg  v.H(^t,:29  Ky.  L.  Rep.  laos,  97  S.  W.  2,^iUK  C*U  p.  763,  g 
31.  '  ; 

As  to  neoessity  of.  repes^t  ing  definition  of  legal  or  technical  term  in  dif- 
ferent parts  of  instruction  in  which  it  is  employed,  see  note  in  7 
A.L.R.  136.  '    . 

«Wimer  V.  Al%ugh,  78  Iowa,  79,  42  N.  W.  587;  Iowa  State  Sav.  Bank  v. 
Blaick,  4l  Iowa,  49^,  59  N.  W.  283;  Warder  v.  Hienry,  117  Mo:  530,^3 
S.  W.i  776;  Cottrill  v.  Krum,  100  Mo.  397,  13  S.  W.  753?  Wpagge  vj 
South  Carolina  &  G.  R.  Co.  47  S.  C.  10$,  33  L.K.A.  191,  25  S.  E.  7^; 
14  R.  C,  L.  p.  761,  §  31.  '        , 

Defining  a  word,  in  response  to  a  request  by  the  jury,  if  correctly  definecj, 
is  not  reversible  error,  although  the  word  is  one  in  common  use. 
Cobb  V.  Covenant  Mut.  Ben.  Asso.  153  Mass.  176,  10  L.R.A.  666,  26 
N.  i,  230.  ' 
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3Loui3ville  &  N.  R.  Co.  v.  Ray,  101  Tenn.  1,  46  S.  W.  554;  Chaddick  ▼. 
Haley,  81  Tex.  617,  17  S.  W.  233;  Hogshead  v.  State,  120  Ind.  327, 
22  N.  E.  330. 

Failure  to  correctly  distinguish  between  terms  possibly  capable  of  being 
legally  distinguished  will,  not  require  a  reversal,  if  the  jury  could 
not  have  been  misled  thereby.  Blythe  v.  Denver  &  R.  G.  R.  Co.  16 
Colo.  333,  11  L.R.A.  615,  25  Pac.  702. 

4  Wimer  v.  Allbaugh,  78  Iowa,  79,  42  N.  W.  587 ;  Warder  v.  Henry,  117  Mo. 
530,  23  S.  W.  776;  Wragge  v.  South  Carolina  &  G.  R.  Co.'  47  S.  C.  105, 
33  L.R.A.  191,  26  S.  E.  76;  Louisville  &  N.  R.  Co.  v.  Ray,  101  Tenn.  1, 
46  S.  W.  554;  Chaddick  v.  Haleyj  81  Tex.  617,  17  S.  W.  233. 

The  court  need  not  define  punitive  damages.  St.  Louis  &  S.  F.  R.  Co.  v. 
Moore,  101  Miss.  768,  58  So.  471,  39  L.R.A.(N.S.)  978,  Ann.  Gas. 
1914B,   597. 

And  failure  to  define  "proximate  cause"  in  a  negligence  case  is  not  neces- 
sarily error.  Louisville  v.  Hart  (Louisville  v.  Schneider)  143  Ky. 
171,  136  S.  W.  212,  35  L.R.A.(N.S.)   207. 

But  where  the  trial  judge,  in  defining  testamentary  capacity,  contrasts 
weakness  of  intellect  not  amounting  to  incapacity  with  imbecility,  he 
should,  upon  request,  define  "imbecility."  Slaughter  v.  Heath,  127 
Ga.  747,  57  S.  E.  69,  27  L.R.A.(N.S.)   1. 

So  the  court  should,  on  request,  define  the  terms  "ordinary"  and  "reason- 
able care."  Denver  &  R.  G.  R.  Co.  v.  Norgate,  141  Fed.  247,  72  C.  C. 
A.  365,  6  L.R.A.(N.S.)  981,  5  Ann.  Cas.  448. 

B.  Instructions  as  to  Pleadings  and  Evidence, 

IS.  Stating  the  issues;  singling  out,  ignoring,  and  eliminating 
issues. 

The  court  in  giving  a  charge  designed  to  cover  the  entire 
issues  should  embrace  all  the  essential  elements  involved  in 
the  case.^ 

The  court  may,  however,  single  out  and  present  to  the  jury 
an  issue  as  the  main  controlling  issue,  if  such  is  the  fact.' 

But  it  is  a  fatal  error  to  omit  or  refuse  to  charge  as  to  a 
material  issue  which  is  supported  by  evidence.*  Otherwise, 
however,  as  to  an  issue  which  has  been  eliminated  from  the 
case  by  withdrawal  *  or  otherwise.* 

And  if  a  request  to  charge  improperly  omits  a  material  issue, 
the  court  may  refuse  it,®  or  may  modify  it  by  supplying  the 
omission.'' 

Instructions  are  always  to  be  considered  as  a  whole.* 
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1  Plattsmouth  ▼.  Boeck,  32  Neb.  297,  49  N.  W.  167.  See  also  Willmott  v. 
Ck>rrigan  Consol.  Street  K.  Co.  106  Mo.  535,  17  S.  W.  490  (where  it  is 
held  that  an  instruction  which  fails  to  present  the  issues  clearly  made 
is  erroneous,  if  it  is  so  given  that  the  jury  understand  that  they  are 
to  rely  on  it  alone) ;  City  &  Suburban  R.  Co.  v.  Findley,  76  Ga.  311, 
(where  it  is  held  to  be  the  right  and  duty  of  the  judge  to  state  to  the 
jury  the  several  contenti<»is  of  the  parties,  the  only  restriction  being 
that  he  state  them  fairly  to  each  side). 

In  a  negligence  case,  defendant  had  the  right  to  request  the  court  to  in- 
form the  jury  by  instructions  what  the  issues  were  under  the  dif- 
ferent counts  of  the  declaration,  and  to  tell  them  that  there  could 
be  no  recovery  unless  the  material  allegations  were  proven.  Bernier 
▼.  Illinois  C.  R.  Co.  296  111.  464,  129  N.  E.  747. 

Stating  the  claim  of  a  party  is  not  a  charge  on  facts.  Bryce  v.  Cayce, 
62  &  C.  646,  40  S.  E.  948;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Cuniffe, 
—  Tex.  Civ.  App.  — ,  67  S.  W.  692 ;  McCann  v.  UUman,  109  Wis.  674, 
85  N.  W.  493. 

Judge  should  not  require  the  jury  to  determine  what  are  the  issues  in 
the  case.  Lodge  v.  Hampton,  116  111.  App.  414;  Erb  v.  German- 
American  Ins.  Co.  112  Iowa,  357,  83  N.  W.  1053. 

An  instruction  should  cover  all  issues  and  facts  of  the  case,  especially 
relating  to  the  party  affected  by  the  instruction.  American  Sheet  &  Tin 
Plate  Co.  V.  Bucy,  43  Ind.  App.  501,  87  N.  E.  1051;  Crane  v.  Congle- 
ton,  —  Ky,  — ,  116  S.  W.  341;  Louisiana  &  A.  R.  Co.  v.  Ratcliffe,  88 
Ark.  624,  115  S.  W.  396.  Court  should  state  issues  and  theories  of 
case.  Taylor  v.  McClintock,  87  Ark.  243,  112  N.  W.  405;  Baldwin  v. 
Self,  52  Tex.  Civ.  App.  509,  114  S.  W.  427;  Evans  v.  Nail,  1  Ga. 
App.  42,  67  S.  £.  1020;  Chicago  Union  Traction  Co.  v.  Hansen,  125 
111.  App.  163;  Jaffi  v.  Missouri  P.  R.  Co.  205  Mo.  450,  103  S.  W.  1026; 
Missouri,  K.  &  T.  R.  Co.  v.  Kyser,  43  Tex.  Civ.  App.  322,  95  S.  W. 
747;  Sigel-Campion  Live  Stock  Co.  v.  Holly,  44  Colo.  582,  101  Pac. 
68;  Southern  R.  Co.  v.  Wright,  6  Ga.  App.  172,  64  S.  E.  703. 

If  a  charge  assumes  to  cover  the  entire  case,  it  should  do  so  in  fact,  and 
an  omission  of  a  material  issue  is  error.  Delmar  Oil  Co.  v.  Bartlett,  62 
W.  Va.  700,  69  S.  E.  634 ;  Belvidere  City  R.  Co.  v.  Bute,  128  111.  App. 
620;  Flaherty  v.  St.  Louis  Transit  Co,  207  Mo.  318,  106  S.  W.  15; 
Capital  City  Brick  &  Pipe  Co.  v.  Des  Moines,  136  Iowa,  243,  113  N. 
W.  836;  Purcell  Cotton  S«ed  Oil  Mills  v.  Bell,  7  Ind.  Terr.  717,  104 
S.  W.  944;  Funston  r.  Hoffm<ui,  232  111.  360,  83  N.  £.  917. 

An  instruction  which  tends  to  disparage  and  undervalue  a  defense  made 
in  entire  good  faith  is  improper.  Bachmeyer  v.  Mutual  Reserve  Fund 
Life  Asso.  87  Wis.  325,  58  N.  W.  399. 

A  statute  requiring  that  the  issues  arising  upon  the  pleadings, 
material  to  be  tried,  shall  be  made  up  by  the  attorneys  appear- 
ing and  reducing  to  writing,  or  by  the  judge  presiding,  before  or 
during  the  trial,  is  mandatory  and  binding  equally  upon  the  court 
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and''couilSeT,  and  it  is  the  duty  of  the  trial  judge  either  of  his 
own  motion  or  at  the  suggestion  of  bounsd,  to  submit  such  issues 
•  •  ks  are  necessary  to  settle  the  material  controversies  arising  on  the 
pleadings;  and  in  the  absence  of  such  issues,  or  admissions  of  record 
equivalent  thereto,  Sufficient  to  reasonably  justify,  directly  or  by 
clear '  implication,  a  judgment  rendered  thereon,  a  new  trial  \^11  be 
granted.  Tucker  v.  Satterthwaite,  120  N.  O.  118,  27  S.  E.  45,  and 
cases  cited.  But  refusal  td  submit  unnecessary  and  immaterial  issues 
.is  not  error.    Gilmore  v.  Bright,  101  N.-  g.  382,  7  S*  £.761. 

2Dupuy  V.  Burkitt,  78  Tex.  338,  14  S.  W.  789;  Bowden.v.  Achor,  95  Ga. 
243,  22  S.  E.  '254 ;  General  Electric  Co.  T.  Black,  19  Mont.  110,  47 
Pafc.  639.  '  '  ^* 

So  held  where  defendant  in  open  court  during  the  progress  6i  the  trial  ad- 
mitted all  cyf  piaintiff*S' claims,  e!xcept  so  much  thereof  ei^was  attacked 
*  iand  affected  by  one  of  the  pleas  filed.  De  Graffenreid  v.  Menard,  103 
'Ga. '651,  30  a*  E.  500.  • 

But  if  there  are  two  or  more  important  issues,  and  there  is  any  doubt  as 
to  t\'hich  is  the^main  6n«,  oi*  that  any  one  of  them  is  &uch,  the  court 
should  not  single  out  one  and  present  it  as  the  controlling  one.  Bow- 
den  V.  Achor,  95  Ga.  243,  22  S.  E.  254.        - 

And  undue  prominence  should  not  be  given  to  the-  testimony  of  particular 
witnesses  nor  to  particular  issues.  Louisville  &  Ni  R.  Co.  ▼.  Perkins, 
144  Ala.  325,  39  So.  305'  (particular  witnesses).     See  also  Mississippi 

'  C.  R.  Co.  V.  Hardy,  88  Miss.  732,  41  So.  606;  Knox  v.  Knox,  123 
Iowa,  24,  98  N.  W.  468  (particular  evidence);  Alabama  Midland  R. 
Co.  V.  Thompson,  134  Ala.  232,  32  So.  672  (single  fact)  ;  Campbell  v. 
Bates,  143  Ala.  338,- 39  So.  144  (particular  evidence)  ;  Beyer  v. 
Martin,  109  III.  App.  1   (particular  facts)  j  Gbodhu^  Farmers'  Ware- 

'  house  Co.  V.  Davis,  81  Minn.  ^10,  ^8  N.  W.  631  (particuUr  witnesses) ; 
Sanders  r.  North  End  Bldg.  &  L.  Asso.  178  Mo.  674,' 77  S.  W.  833 
(particular  witnesses) ;  Crossen  v.  Oliver,  41  Or.  505,^9  Pac.  308  (par- 
ticular Evidence);  I'arnande&'v.  Sohiermann,  23  Tex.  Civ*-  App, .343, 
'  '     56  S;  W."378f  (particular  witnesses) ;  Giddings,  v.  TJpkQJtnpfion,  — r  Tex, 

-  '    Civ.   App.  —,92   S.  Wi   1048    (particular .  eiwidieBice) ;.  Postal  Xeleg. 

' ^ Cable   Oo.  v:   Jones,'  183' Ala.   217,  32  iSo.   90O    (particulax    fact); 

Strehfhann  v.  Chicago,.  93  111:  App.-  206;  Palfrey  v.  Texas  C.  R..  Co.  31 

Tex.  Civ.  App.  662,  78  S.=  W-.  411   (particular  evidence);  Southern  R. 

<'    Coi  V.  "Heaves,  129  Ai».  457,  29.  So.  594  < particular  wi^neps).;  O'Neal  v. 

Curryi  134  Ala.  «16,  32  tSo.'-697.  <sii%le;  faets.),3..^itz  y,  Btarks,  144 

-  ^.Mieh*  .4tf8,.108i^..W<  3 54., (particular  witness^;  Tofi^kiins  v.  Pacific 
.    .  Mut..  U  :In0..(Joyv63,  W, ,Y.a,...479,  62.>3ELA.  489,'  97 , Am.  St..  Re]^.  1006, 

44  S.  E.  439    (particular  witness)  v/Lpuisville  R.  Co,  y.  Hoskins,  28 

..Ky.  L.  Rep.  124,  88  S.  W-   1087;   Atterbury  v.  Chicago,  I.  &  St.  L. 

.  Si.  L.;"R.  Co.  134  111.  App.  330;   Sangster  v.  Snatch,  134  111.  App.  340- 

Eckels  y..  Cp.Q^er,  136  111.  App.". 00;    ^till'v.'  San  I^rancisco  &  N.  W. 

.     R.  Co.  154.  Cal.  559*  98  Pac.  672,   129  Am.  St.  Hep.   177*,  20  L.R.A. 


XXEII.— THE    INBTHUCTIONS.  783. 

(N.S.)  S22;  Hunt  V.  Boston' Terminftl  Go  212  Mas».  »»,  98  iNj  E;  786, 
48  L.R.A.(N.S.)    116.  "     -  •  : 

But  a  prayer  may  segregate  ^  particular  fact  for  the  ^oitsideratioa':ol  the'> 
jury,  provided  the  fa<;t8  which  it  omit^  do*  not  support  u  contilu&ion 
different  froni  the' one*  Witt  which  the  prayer  iii  :con<serhed.  •  ELaufman 
Beef  Co.  v.  United  R.  &  E.  Co.  136  Md.  524,  109  Ail.  191,  9  A.L.B. 
476.'       '  ■  '     . 

«  Earl  Fruit  Co.  v.  Curtis,  116  Cal.  632,  48  Pac.  793 ;  Jaclcson  Scho6l  Twp. 
y.  Shera,  8  Indl  App.  330,  35  N.  E.  842;  Bailey  v.  Tygart  Valley  tlrttft 
Co.  10  Ky.  L.  Rep.  676,  10  S.  W.  234;  Gamble  t.  Mullin,  74  Iowa,  99, 
36  N.  W.  909;  Eureka  Pertilixer  Co.  v.  Baltimore  Copper,  Stoeltdng  & 
rioll  Co.  78  Md.  179,i27  Atl.  1035;  Hennig  v.Globe  Foundry  Co.  112 
Mich.  616,  71  N.  W.  956;  Levy  v.  Cunninghamv  56  Nfeb.  348,  78  N:  W. 
882;  Patterson  v.  Westchester  Electric  R.  Co.  26  App.  Div.  386,  49  N. 
lY,  Supp.  796;  Holmes  v.  Whltaker,  23  Or,  319^  81  Pac  7Q5;.ChappolI , 
v.  Trent,  90  Va.  849,  19  S.  E.  314;  Dignan  v.  Spurr,,  3  Wash.  309,  25 
Pac.  529.  ...  , 

Where  issue  is  joined  on  the  plea,  even  though  it  be  a  bad  one,  and  the 
proofs  tend  to  establish  its  truth,  the  court  must  submit  the  issue  and 
the  proof  to  the  jury,  and  if  the  effect  of  1^6  6llar'^  ki  given  Ts  to  au- 
thorize a 'recovery  without  ?*egard  to  this  issUeytlie  error  is  fatal.  'An- 
niston  Linise  &  Coal  Co..  v.  Lew-i^,  107  Ala.  535,  IS  So.  826»^      .  ,  • ,  .  ^ . 

A  material  issue  of  fact  cannot  be  v/ithdrawn  from  the  jury.     Morrill  v. . 
.McNeill,  3  Nebuj  (Uuof.):  220,, 81  N.  W..602;;  Farmers'  State  Bank  v. 
Spencer,  12  Qkl^..  597,  73  Pac.  297;   National  Bank  v.  Baltimore  & 
0.  %  Co.  99  Md!  661,  t05  Am!  St.  Rep.  321,  59  Atl. '134;  Mitchell  v.  ^ 
Third  Ave.  R.  Co.  62  App.'  Div.  371,  70  N.  Y.' -Suiip.  1118;  Sovei'eign 
Camp,  W.  W.  V.  Weldtj  16  Okla.,  188,  88  Pac.  547. 

4  Whalen  v.  Chicago,  R.  I.  &  P.  R.  Co.  75  Iowa,  563,  39  N.  W.  894;  Dupuy 
V.'  Burkitt,  78  Tex.  338,  l4  S.  W.  78^;  Jones  v."  Missouri  P.  R;  Co:  ^1 ' 
Mo.  App.  614.'  See  also  Heller  v.  Chicago  &  G.  T.  R.  Co.  109  Mich. 
62,  66  N.  W.  667  (where  it  is  held  to  be  the  duty  of  the  court  to  charge 
the^  jury  as  to  which  of  several  grounds  set  u^  in  his  dftclaration 
plaintiff  is  entitled  to  recover  upon,  and  to  eliiAihate  the 'others); 
Crawford  v.  Georgia  P.  R.  Co.  86  Ga.  5,  12  S.  E.  176  (where  it  is 
held  incumbent  on  the  court  to  charge  upon  only  such  phases  of 
plaintiff's  cause  of  action  as  the  evidence  applies  to  and ,  piaintdff ' 
insists  ujwri  at  the  trial).     '  '     •'     •■        '  -  -     •         •    ^^■ 

sHenioii  v.  New^  York,  K.  H.  &  tt.  R.  Co.  25  0;  C.  A.'228,  51  U.  S.^App. 
157,  79  Fed.  903;  New  Haven  Lumber  Co.  v.  Raymond,  76.  lDwat*^25, 
•^40  N.  WT820'?  Bugbee'v.KeiidTic^e<i,il32  M»ss<  549}  Jry.  v.-LesUj^,  87 
'     Va.  269,  12  8.  E.  671.      ■  --  :         -       ,s  .  > 

Thus,  a  request  to  charge  a  point  of  defense  which!  has  been:  waived,  by  coun- 
sel is  properly  refused.  Fry  v.  Central  Vermont  R.  Go.  65  Vt;  842i  26 
Atl.  954;  Moses  v.  Katzenberger,  84  Ala.  95,  4  So.  2^7. 

And  it  is  error  to  submit  an  issue '  raised  by  allegations  of  a  complaint 
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which  have  been  stricken  out  on  demurrer.    Gulf,  C.  &  S.  F.  R.  Co.  y. 
Frederickson,  —  Tex.  — ,  19  S.  W.  124. 

6  Savannah  &  W.  R.  Co.  v.  Phillips,  90  Qa.  829,  17  S.  £.  82;  Chicago  k  W. 
I.  R.  Co.  v.  Flynn,  154  111.  448,  40  N.  E.  332,  affirming  54  111.  App.  387; 
Cottrell  V.  Piatt,  101  Iowa,  231,  70  N.  W.  177;  Reiser  v.  Portere,  106 
Mich.  102,  83  N.  W.  1041;  Stewart  v.  Outhwaite,  141  Mo.  662,  44 
S.  W.  326;  Carruth  v.  Harris,  41  Neb.  789,  60  N.  W.  106;  Wooters 
V.  Hale,  83  Tex.  663,  19  S.  W.  134. 

But  if  there  be  an  issue,  among  others,  the  evidence  with  respect  to  which 
is  inconsistent  with  the  physical  facts  in  the  case,  no  error  is  com- 
mitted by  eliminating  such  issue  from  the  case  or  in  ignoring  it  in 
the  instructions.  Gardner  v.  St.  Louis  &  S.  F.  R.  Co.  135  Mo.  90,  36 
S.  W.  214  (where  an  instruction  as  requested  embracing  such  an  issue 
was  refused,  and  an  instruction  given  ignoring  it). 

TPetefish  V.  Watkins,  124  111.  384,  16  N.  E.  248;  MeCarty  v.  Scanlon,  187 
Pa.  496.  41  Atl.  345. 

B  Mutual  L.  Ins.  Co.  v.  Vaughan,  126  Miss.  369,  88  So.  11% 

16.  Beferring  to  pleadingps. 

The  court  should  not  refer  the  jury  to  the  pleadings  for  in- 
formation as  to  what  the  issues  are/  unless  by  consent  of  the 
parties.' 

There  are  cases,  however,  which,  although  not  commending 
the  practice,  do  not  regard  it  as  so  vicious  as  to  be  fatal  to  the 
charge  unless  prejudice  has  actually  resulted  therefrom.' 

And  still  others  approve  the  practice  as  a  proper  one.* 

1  Bryan  v.  Chicago,  R.  I.  &  P.  R,  Co.  63  Iowa,  464,  19  N.  W.  295;  HoUis 
V.  State  Ins.  Co.  64  Iowa,  454,  21  N.  W.  774;  Britton  v.  St.  Louis,  120 
Mo.  437,  26  S.  W.  366  (recognizing  and  approving  the  rule  prohibiting 
this  practice,  but  holding  that  the  instruction  complained  of  was 
not  open  to  that  objection)  ;  Reese  v.  Hershey,  163  Pa.  253,  29  Atl. 
907 ;  East  Tennessee,  V.  &  G.  R.  Co.  v.  Lee,  90  Tenn.  570,  18  S.  W. 
268. 

It  is  the  province  of  the  court  to  determine  the  issues  and  state  them  to 
the  jury,  and  not  leave  them  to  ascertain  the  effect  of  the  pleadings 
or  the  isBueft  which  they  present.  Myer  y.  Moon,  45  Kan.  680,  26 
Pac.  40. 

The  difficulty  which  even  judges  of  learning  and  experience  bften  encounter 
in  defining  the  issues  as  joined  in  the  pleadings  is  argument  sufficient 
in  support  of  fhe  rule.  It  surely  would  not  conduce  to  a  full  and 
fair  trial  if  jurors,  inexperienced  in  such  matters,  were  left  to  de- 
termine the  issues  from  the  pleadings.  The  necessity  of  the  judge  de- 
fining the  iftsuea  is  too  apparent  to  be  questioned,  and,  however  press- 
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ing  the  demands  may  be  upon  the  time  of  the  court,  a  plain  and  con- 
cise statement  of  the  issues  should  always  be  given  to  the  jury.  Burns 
V.  Oliphant,  78  Iowa,  456,  43  N.  W.  289. 

Although  pleadings  which  are  couched  in  untechnical  language  may  be 
given  to  the  jury  to  enable  them  to  imderstand  the  issues  involved,  if 
the  language  used  in  the  pleading  is  technical  and  not  such  as  the 
jury  will  be  likely  to  understand  clearly,  the  issues  should  be  present- 
ed in  the  language  of  the  court.  Robinson  v.  Berkey,  100  Iowa,  136, 
69  N.  W.  434,  and  cases  cited.  But  it  seems  that  if  the  pleadings  con- 
tain a  plain  statement  of  the  issues,  the  court  may  use  the  language 
of  the  pleadings. 

8 Burns  v.  Oliphant,  78  Iowa,  456,  43  N.  W.  289  (where,  although  it  is 
said  that  a  statement  of  the  issues  ought  not  to  be  omitted,  it  is  held 
that  a  party  who  has  consented  to  the  omission  cannot  afterwards  be 
heard  to  complain  of  it ) . 

8  Texas  &  P.  R.  Co.  v.  Tankersley,  63  Tex.  57;  Chicago,  S.  F.  &  C.  R.  Co.  v. 
McGrew,  104  Mo.  282,  15  S.  W.  931  (holding  that  an  instruettcm 
referring  to  certain  items  of  damages  as  set  out  in  a  bill  of  particulars 
did  not  probably  mislead  the  jury,  though  disapproving  the  practice). 
And  in  Hall  v.  Carter,  74  Iowa,  364,  37  N.  W.  956,  where  the  plead- 
ing was  read  as  a  part  of,  but  not  incorporated  in  the  charge  (the 
statute  requiring  the  charge  to  be  in  writing),  the  practice  was  con- 
demned, but  reversal  was  not  based  on  this  ground,  inasmuch  as  the 
special  findings  returned  by  the  jury  indicated  that  they  fully  under- 
stood the  issues. 

So  held  in  Myer  v.  Moon,  45  Kan.  580,  26  Pac.  40,  where  the  issues  were 
stated  by  the  court,  and  the  jury  were  only  referred  to  the  petition 
to  ascertain  the  undisputed  terms  of  the  contract  for  whose  violation' 
recovery  was  sought  and  the  misrepresentations  tilleged  to  have  been 
made  by  the  defendant  when  making  the  contract. 

An  instruction  given  on  request  which  distinctly  informed  the  jury  what 
the  facts  were  ''as  alleged  in  the  complaint,"  was  approved  in  Lake 
Shore  &  M.  S.  R.  Co.  v.  Mcintosh,  140  Ind.  261,  38  N.  E.  476. 

And  a  reference  by  the  court  to  the  petition  and  amendments  thereto  for 
a  fuller  statement  of  the  several  items  of  damages  claimed  by  plain- 
tiff, following  a  brief  statement  of  those  items,  was  held  no  error,  in 
Lanning  v.  Chicago,  B.  &  Q.  R.  Co.  68  Iowa,  502,  27  N.  W.  478. 

*  North  Chicago  City  R.  Co.  v.  Gastka,  27  III.  App.  518,  and  cases  cited; 
Clouser  v.  Ruckman,  104  Ind.  588,  4  N.  E.  202  (holding  so  doing  to  be 
no  error,  as  the  pleadings  are,  in  contemplation  of  law,  always  before 
the  jury) ;  Baltzer  y.  Chicago,  M.  &  N.  R.  Co.  89  Wis.  267,  60  N.  W, 
617. 

That  pleadings  may  be  used  in  giving  instructions,  see  Union  Gold  Min. 
Co.  V.  Crawford,  29  Colo.  511,  69  Pac.  600,  22  Mor.  Min.  Rep.  213; 
Blair-Baker  Horse  Co.  v.  First  Nat.  Bank,  164  Ind.  77,  72  N.  E.  1027 ; 
Woodruff  T.  Hensley,  26  Ind.  App.  592,  60  N.  £.  312;  Macon  Consol. 
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Street  R.  Co.  Barnes,  113  Gft.  212,  38  S.  E.  766;  Chicago  &  A.  R.  Co. 
V.  Harrington,  192  111.  9,  61  N.  E.  622;  Central  R.  Co.  v.  Bannister, 
196  111.  48,  62  N.  E.  864 ;  Graybill  v.  Chicago,  M.  &  St.  P.  R.  Co.  llii 
Iowa,  738,  84  N.  W.  946;  Hartpence  v.  Rogers,  143  Mo.  623,  45  8. 
W.  660;  Franklin  v.  Atlanta  &  G.  Air  Line  R.  Co.  74  S.  C.  332,  54 
S.  E.  578;  Bering  Mfg.  Co.  v.  Femelat,  35  Tex.  Civ.  App.  36,  79  S.  W. 
869;  Illinois  C.  R*  Co.  v.  Smith,  111  111.  App.  177. 

17.  Separate  defenses. 

If  a  defense  in  abatement  is  joined  in  the  same  answer  with 
a  defense  in  bar,  the  plaintiff  may  require  that  the  jury  be  in- 
structed to  render  separate  verdicts.* 

1  Gardner  v.  Clark,  21  N.  Y.  399,  401. 

IS.  Superfluons  alleg^ation. 

A  plaintiff  is  entitled  to  go  to  the  jury  on  a  cause  of  action 
oiji  (contract  substantially  alleged  and  supported  by  evidence, 
notwithstanding  a  failure  to  prove  commingled  allegations  of 
tort.* 

iGraTes  ▼.  Waits,  69  N.  Y.  156.  Contra,  under  N.  Y.  Civ.  Priuj.  Act,  § 
826,  when  the  tort  is  a  fraud  in  contracting  or  incurring  the  liability, 
such  as  CGai8li.tutes  &  ground  of  arrest.  ^ 

I 

19.  Ihnitmi^  to  issues  and  evidence. 

It  is  improper  for  the  court,  in  making  a  statement  of  the 
case,  to. present  any  issue  unless  it  is  raised  by  the  pleadings, 
and  evidence  tending  to  establish  it  has  been  adduced.  ^ 

But  it  is  not  improper  to  refuse  an  instruction  which  a&  re- 
quested is  outside  the  issues  and  evidence." 

As  to  whether  it  is  proper  to  submit  to  the  jury  an  issue  raised 
by  evidence  admitted  without  objection,  though  the  issue  is  not 
raised  by  the  pleadings,  the  cases  are  not  in  harmony.' 

But  it  is  error  to  submit  to  the  jury,  as  a  disputed  question 
of  fact  for  their  determination,  an  issue  which  has  been. ad- 
mitted  by  the  pleadings,*  or  one  which  is  established  by  tha-un- 
contradicted  evidence.* 

t  Alabama,  C.  Coal&  C.  Co.  v.  Pitts,  98  Ala.  285,  13  So.  135;  Bertel8(Mi  v. 
Chicago,  M.  &  St.  P.  R.  Co.  5  Dak.  313,  40  N.  W.  531 ;  Savannah,  F. 
&  M.  R.  Co.  ▼.  Tiedeman,  3&  Flsu  196,  22  So.  658;  Jacksonvilte,  T.  & 
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K.  W.  K.  Co.  ▼.  Oalvin,  20  Fla.  636,  16  IaR.A.  537,  11  Sa  231;  ^ 
Louisville  &  N.  R.  Co.  v.  Spinks,  104  Ga.  692,  30  S.  E.  968;  Holt  v. 
Spokane  &  P.  R.  Co.  3  IdahOj  703,  35  Pac.  39;  Lebanon,  :|fiigh.<^  Heat  & 
Power  Co.  v.  Griffin,  139  Ind.  476,  39  N.  E.  ^2;  Miller  v.  Chicago,  M. 
&  St.  P.  R.  Co.  76  Iowa;  318,  41  N.  W.  28;  Gilmore  v.  Swisher,  59  Kan. 
172,  52  Pac.  426;  Adains  Exp.  Co.  r.  Hibbard,  145  Ky.  818,  J4l  S. 
W.  397,  38  L.R.A.(K.S.)  432;  Mundle  v.  Hill  Mfg.  Co.  86  Me,  400, 
30  Atl.  16;  Nugent  v.  Kauifman  Mill  Co.  131  Mo.  241,  33  S.  W.  ,428 
(where  it  is  said  that  issues  cannot  be  raised  and  disposed  of  hy  in- 
stmctiotis,  which  are  not  made  by  the  pleadings ) ;  M6ss  v.  North  Caro- 
lina R.  Co.  122  N.  C.  889,  29  S.  E.  410  (even  though  it  announces  a 
correct  abstract  proposition  of  law) ;  Atchison,  T.  &  S,  F.  II.  Co-  v. 
Baker,  21  Okla.  51,  95  Pac.  433,  16  L.R.A.(N.S.)  825;  Woodwar4  v. 
Oregon  R.  &  Nav.  Co.  18  Or.  289,  22  Pac.  1076;  Gulf,  C,  AS*  Ft  R. 
Co.  V.  Johnson,  91  Tex.  569,  44  S.  W.  1067;  Holt  v.  Pears^l^,  12-I5tah, 
63,  41  Pac.  560;  Verdi  v.  Helper  State  Bank,  ^  JJiah,  -r-,:,  If9i9  JPac. 
225,  15  A.L.R.  641;  Comegys  v.  Ameridan  Lumber  Co.  8  Wash..  661, 
36  Pac.  1087;  Higgins  v.  Minaghan,  78  Wis.  602,  11  L..R.A-^;t;53>  47 
N.  W.  941;  14  R.  C  L.  p.  782,  §  49.  ./ .        .  ^  , 

8  Gibson  v.  Sterling  Furniture  Co.  113  Cal.  1,  45  Pac.  5;  Rives  v;  Jordan, 
99  Ga.  80,  24  S^  E.  857;  Baltimore  &  0.  S.  W\  R.  Co.  v.  Tripp,  175 . 
111.  251,  51  N.  E.  833;  Tingley  v.  Fruits,  20  Ind.  App.  534,  51  N.  E. 
Ill;  Hamilton  v.  Thoen,  97  Iowa,  737,  66  N.  W.  166;  Brent  v.  Long, 
99  Ky.  245,  35  S.  W.  640;  Grau  v.  Forge,  183  Ky.  521,  209  S.  W.  369, 
.  3  A.L.R.  642;  Lindsey  v.  Leighton,  150  Mass.  285,  22  N.  E.  901;  Sykes 
.  V.   City  Sav.  Bank,  115  Mich.  321,  73  N.   W.  369;   Perine  v.   Grand 
Lodge  A.  0.  U.  W.  48  Minn.  82,  50  N.  W.  .1022;  Morris  v.  St.  :Paul 
City  R.   Co.   105  Minn.   276,   117   N,   W.    500,   17   L.R.A.(N.S.)  598; 
Brown  v.  Walker,  —  Miss.  — ,  11  So.  724;  Fischen  v.  Thomas,  9  MontV 
52,  22  Pac.  450;  Hanover  F.  Ins.  Co.  v.  Stoddard,  52  Neb.  745^  7^  N. 
W.  291;  Woodbury  v.  Butler,  67  N.  H.  545,  38  Atl.  379;  Kane  V.  New 
York,  N.  H.  &  H.  R.  Co.  132  N.  Y.  160,  30  N.  E.  256 ;  Gandy  v.  Oi'^ent 
Ins.  Co.  52  S.  C.  224,  29  S.  E:'655;  Teias  &  P;  R.  Oa  v.  J6hDSon,..9©  < 
Tex.  3*0^,  38  S.  W.  520,  14  Tex.  Ciy.  App.  566,  37  S.  W.  973;  LawsoB . 
T.  Thompson,  10  Utah,  462,  87  PaC;  732,  and  cases  ^eitQd^  Laj-son  v. 
Calder's  Park  Co.  —  Utah,  — ,  180  Pac.  599,  4  A.^-.R.  731;  Spr^ue 
V.  Fletcher,  69  Vt.  69,  37  L.R,A.  840,  37  Atl.  239;  Hopkins  v.  Hey-, 
wood,  86  Vt.  486,  8§  Atl.  305,  49  L.R.A.(.N.S.)   710;  Diddle  v.  Cbnti- ' 
nental   Casualty  Co.  65  W.  Va.  170,  63  S.  E.  962,  22  J>.R.A.  (N.S. ) 
779;    Wren  v.  Seattle,  100  Wash.  67,  170  Pac.  342,  3  i.L.R.   1123; 
Bond  V.  Baltimore  &  0.  R.  Co.  82  W.  Va.  557,  96  S.  E.  932,  5  A.L.R. 
201,  19  N.  C.  C.  A.  674;  Barker  v.  Ring,  d7  Wi8.-53|  72  N,  W.  22;?.  ^2 
But  it  is  no  reason  for  rejecting  an  instruction  pertinent  to  the  issues, 
that  it  goes  further  than  the  issues  required,  in  asking  to  have  sub- 
mitted a  questiou  which  the  adverse  party  is  not  entitled  to  have  siib-  " 
mitted.     Long-Bell  Lumber  Co.  v.  Stump,  30  C.  C.  A.  260,  57  U.  S;  - 
App.  546,  86  Fed.  574.  -  '.  ) 

Abbott,  Civ.  Jur.  T.— 47. 
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3T?hat  it  is  proper,  see  Denver  &  R.  G.  R.  Co.  v.  Rdsuck,  T  Colo.  App.288, 
43  Pac.  456 ;  Atlanta  Consol.  Street  R.  Co.  v.  Ovrtings,  97  6a.  663,  33 
L.fl.A.  708,  25  S.  E.  377  (holding  that  if  the  dvidenfce  has  been  al- 
'  lowed  without  objection  to  go  to  the  jury,  it  is  proper,  if  not  incumb- 
ent, on  the  court  to  t*H  the  jury  whait  they  ar^  to  do  with  it); 
Whitesell  v.  Hill,  101  Iowa,  629,  70  N.  W;  750;  37'L.R.A.  880,  20  ^^m. 
Neg.  Rep.  134;  Blum  v.  Whit^orth,  66  Tex,  330,  1  S.  W.  108  (holding 
that  the  court  did  not  err  in  <tharging  the  jury  in  aocordance  with  the 
interpretation  thus  put  upon  the  pleadings;  and  acted  Upon  by  the 
parties).  And  in  Fox  Vi  Utter,  6  Wa^h.  299,  33  Pac.  354,  where  there 
•  was  a  rarittnce  between  the  cause  of  action  stated  by  the  complaint  and 
th^  evidence,  but  not  between  the  issue. raised  by  the  answer  and  the 
evidence,  the  court  deemed  the  cause  of  Action  stated  to  be  binding, 
and  charged  accordingly ;  but  it  was  held  om  appeal  that.  Inasmuch  as 
the  variance  waa  disregarded  by  both  parties  (the  case  in  fact  being 
tried  on  the;  theory  raised  by  the  answer),  the  charge  ought ito  have 
been  on  the  fj^cts,  rather  than  the  letter  of  the  complaint.  JohnAon  v. 
'    CoUghren,  55  Wash.  125,  104  Pac.  170,  19  Ann.  Cas.  1148. 

And  that  it  is  error  to  refuse  so  to  charge,  see  Madison  v.  Missouri  P.  R. 
Co.  60  Mo.  App.  599.  .  •      ' 

But  that  issues  so  raised  cannot  be  submitted,  see  Gulf  of  California  Nav. 

Co.  v.  State  Investment  &  Ins.  Co'  70  Cal.  586,  12  Pac.  473;  Doggett 

V.  Simms,'  79  Ga.  252,'  4  S.  E.  Sf09;   Atchison,  T.  &  S.  F.  R.  Co.  v. 

Miller,  39  Kan.  419,  18  Pac.  486;   Glass  v.  Gelvin,  80  Mo.  300;  Mc- 

'     Cready  v.  Phillips,  44  Neb.  790,  63  N.  W.  7;  Roberts  v.  Dreh'mer,  41 

/    Neb.  306,  59  N-  W.  911;   Coos  "Bay  R.  Co.  v.  Si^lin,  26  Or.  387,  38 

Pac.  338,  and  ca^es  cited. 

• '  '      '        .  .'■  •  ' 

To  do'  8(0,  l^owever,  may  be  harmless  e^ror  if  from  the  whple  record  the 

evidence  and  chairge  do. not  seem  to  have  influenced  or  affected  the 
verdict.    Atchison,  T,  &  S.  F.  R.  Cq.  v.  Miller,  39  Kan.  419,  18  Pac. 
-'    486.  ■  ■,'.."'■ 

i  Burke  vj  Mascarich,  SI  Cal.  302,  22  P^c.  673. 

6  First  Nat.  Bank  v.  Hanover  Nat.  Bank,  13  C.  C.  A.  313,  32  U.  8.  App. 
29,  66  Fed.  34;  Illinois  C.  R.  Co.  v..  Davidson,  12  C.  G.  A*  118,  24  U. 
^.  App.  354,  64  Fed.  301. 

And  that  such  an  instruction  may  be  properly  refused,  see  Shields  v.  Orr 
Extension  Ditch  Co.  23  Nev.  349,  47  Pac' 194;  Leak  v.  Rio  Grande 
.  Western  R.  Co,  9  Utah,  246,  33  Pac.  1045. 

20.  Confirming  to  facts  in  evidence. 

'  The  charge  and  instruoticms,  whether  given  .by  the  court  of 
its  own  motion  or  upon  request,  shoiild  be  so  framed  ^as  to  con- 
form ito  th,e  facts  an  evidence.^  And  it  is  error  to  give  a  charge 
or  instruction  not  so  framed,  no  matter  how  correct  the  prmciple 
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of  law  annbiihced  may  be ;  ®  but  not  if  it  is  clear  that  the  jury 
were  not  in  fact  misled  therieby,  to  the  prejudice  of  the  com- 
plaining party ,^  or  if  there  is  evidence  calling  for  the  charge 
or  instruction.^  , 

But  it  is  not  error  to  refuse  a  charge  or  instruction  not  based 
on  the  facts  proved^*  Otherwise^  however,  if  there  is  evidence 
calling  for  such  a  charge  or  jnstruction.*  .  , 

1  The  charge  of  .the  ^court  should  not  be  mere,  abstract  propositions  of  law, 
but  should  be  confined  to  the  law  applicable  to  the  facts  of  the  case 
which,  the  evidence  tends  to  establish,  and  the  attention  of  the  jury 
should  be  called  to  the  controlling"  point  or  points  of  the  case.  Pitts- 
burgh &  W.  Cqal  Co,  v.  Estievcnard,  53  Ohio  St.  43,  40  N.  ti.  7'25, 
Central  R.  Co.  v,  Bond,  111  Ga.  13,  36  S.  E.  299";  St.  Louis  South- 
western R.  Co.  v".' Connally,  —  Tex.  Civ.  App.  — ,  93  S.  W.  206;  Boltz 
y.  Miller,  23  Ky.  L.  Rep.  991,  64  S.  W.  630;  Clapper,  v.  Mendell;  96 
Mo.  App.  40,'69;S.'W.  669;  Bronk  v.  Binghamton  R.  Co.  .79  App.  'Div. 
269,.  79. N.  Y.  Supp.' 577 ;' Troy  Min.  Co. 'v.  Thomas,  15  S.  D.' 238,  88 
N.  W.  106;  Texas  &  P.  R.  Co.  V.  Short,  —  Tex.*' Civ.  App.  — ,  58  S. 
W,  56;  Saveliand  V.  Western  Wisconsin .  R.  Co.  118  'Wis.  267',  Ob'  N. 
W!  150;  Chicago,  I.  &  E,  R.  Co!  v.  Pattison,  26  Ind.  App.  295,  59  N. 
E.  688;  Florala' Saw  Mill  Co.  v.  Smith,  55  Fla.  447,  46  So'.  332;  bief- 
enthaler  v.  Hall,  116  IH.  App.  422;  Taylorville  v.  Stafford,  1^6  111.  288, 
63  N.  t.  624;  Nashville,  C.  &  St.  L.  R.  Co.  v.  WaHey,  147'Aia.  mY\  " 
41  So.  134;  McMahon  V.  Chicago  City  R.  Co.  239  in.  -3^, '88  N.  E. 
223;  Baker  v.  North  Jersey  Street  R.  Co.'  77  N.  J.  IJ.  336,  72Atl. 
434;  Sperry  V.  Union  R.  Co.*  129  App.  Div.  i594,  114  N.  Y.  Supp.  ^86; 
Barton'  v.  Odessa,  109  Mo.  App.  76,  82  S.  W^  lll«i;  14  R.  O.  I/,  p.  7d&,  - 
§  51.'         '  •«  •  ■•     ■  '    ■'    '  .  '    '      '      ... 

See  also  Chicago  v.  O'Malley,  196  111.  197,  63  N.  E.  652  i  Rardeti  V.  Cun- 
ningham,'186' Ala.  263,  34  So.  26".  ...  ,i) 

But  siee,  for  a  contrary  rule,  Chicago  City  R.  Co.  V.  Ande*'soh,'l&3  111.  9, 
61  N.  E.  699.  •  •  •  .  . 

Every  point  of  law  submitted  for  the  determination  of  the  court  should 
be  reasonably  consistent  with  the  evidence,  atid-  in  sUch  comprehensive  ' 
manner  that  the  deduction  made  therefrom,  notwithstanding  the  fbrce 
of  the  other  evidence  in  the  cause,  ig  the  logical,  legal  conclusion  frojn  : 
the  facts  assumed.     Each  point  submitted  is  to  be  taken  ^s  a  dis- 
tinct, independent  proposition;  and  the  answer  to  it  may  be  a  simple 
affirmation  or  negation  of  it,  or  the  answer  may  bd  accompanied  with'' 
such  qualification  as  is  requisite  to  a  correct  exposition  of  the  law. 
\Mien  a  case  comes  up  for  review,  no  fact  •  not-  covered  by  the  hypo-  •' 
thesis  set  forth  in  the  point  can  b6  assumed,'  except  such  as  is  em- 
braced by  necessary  implication'.    If  thife  were  not  so  the  court  might, 
in  Bom6'  cases, ' %lfirm  the  points  6n  both  sides;   and,  whilst'  im  the 
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answers  on  one  side  or  the  other,  the  true  rule  might  be  given,  the 
jury  would  be  allowed  to  grope  in  the  dark  in  search  of  it,  with  equal 
chances  to  arrive  at  a  wrong  or  a  right  result.  In  such  case  the  as- 
sumption of  certain  facts  that  are  not  stated  would,  if  known,  show 
the  correct  rulings  on  both  sides;  but  the  misleading  tendency  is  such 
as  to  be  manifest  error.  If  these  well -established  rules  of  practice 
are  applied  to  the  instructions  given  to  the  jury,  and  the  conclu- 
sion cannot  be  other  than  that  they  were  misleading  to  the  jury,  re- 
versal is  imperative.  Sidney  School  Furniture  Co.  v.  Warsaw  School 
Dist.  130  Pa.  76,  18  Atl.  604. 

8  Alabama  Mineral  R.  Co.  v,  Marcus,  115  Ala.  389,  22  So.  135;  Bevens  v. 
Barnett,  —  Ark.  — ,  22  S.  W.  160;  Altoona  Quicksilver  Min.  Co.  v. 
Integral  Quicksilver  Min.  Co.  114  Cal.  100,  45  Pac.  1047;  Denver  & 
R.  G.  R.  Co.  V.  Spencer,  25  Colo.  9,  52  Pac.  211;  Aznoe  v.  Conway, 
72  Iowa,  568,  34  N.  W.  422 ;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Whitbeck, 

57  Kan.  729,  48  Pac.  16;  Baltimore  City  Pass  R.  Co.  v.  Nugent,  86 
Md.  349,  39  L.R.A.  161,  38  Atl.  779 ;  Williams  v.  Petoskey,  108  Mich. 
260,  66  N.  W.  55;  Rugland  v.  ToUefsen,  53  Minn.  267,  55  N.  W.  123; 
Nixon  v.  Hannibal  &  St.  J.  R.  Co.  141  Mo.  425,  42  S.  W.  942;  Holmes 
V.  Jones,  121  N.  Y.  461 ;  24  N.  E.  701,  reversing  50  Hun,  345,  3  N.  Y. 
Supp.  156;  Fulp  v.  Roanoke  &  S.  R.  Co.  120  N.  C.  525,  27  S.  E.  74; 
Baltimore  &  O.  R.  Co.  v.  Few,  94  Va.  82,  26  S.  E.  406;  Nye  v.  Kelly, 
19  Wash.  73,  52  Pac.  628;  Oliver  v.  Ohio  River  R.  Co.  42  W..Va.  703, 
26  S.  E.  444. 

«  Home  Protection  v.  Whidden,  103  Ala.  203,  15  So.  567 ;  Hill  v.  Finigau, 
77  Cal.  267,  19  Pac.  494;  Chicago  &  A.  R.  Co.  v.  Pontiac,  169  111. 
156,  48  N.  E.  485;  St.  Louis  &  S.  F.  R.  Co.  v.  Moore,  101  Miss.  768, 

58  So.  471,  Ann.Cas.  1914B,  597,  39  L.R.A.(N.S.)   978. 

So  held  where  the  objectionable  charge  was  followed  by  a  lucid  explana- 
tion applying  the  law  to  the  specific  facts  of  the  case.  Spring  v. 
Schenck,  106  N.  C.  153,  11  S.  E.  646. 

Or  where,  although  objectionable  in  part,  considered  as  a  whole  the  charge 
clearly  and  concretely  advised  the  jury  concerning  the  evidence  appli- 
cable to  the  issues.  Denver  Tramway  Co.  v.  Owens,  20  Colo.  107,  36 
Pac.  848. 

Or  where  the  verdict  was  clearly  for  the  right  party  on  the  evidence.  Man- 
dell  V.  Fulcher,  86  Ga.  166,  12  S.  E.  469. 

•  Atlanta  Consol.  Street  R.  Co.  v.  Keeny,  99  Ga.  266,  33  L.R.A.  824,  25 
S.  E.  629;  Hanchett  v.  Jordan,  43  Minn.  149,  45  N.  W.  617. 

So  held,  also,  however  inadequate  or  of  little  weight  the  evidence  may  ap- 
. pear  to  the  court.    Reusens  v.  Lawson,  96  Va.  285,  31  S.  E.  528. 

6  Lazarus  v.  Phelps,  156  U.  S.  202,  39  L.  ed.  397,  16  Sup.  Ct.  Rep.  271; 
Birmingham  Union  R.  Co.  v.  Smith,  90  Ala.  60,  8  So.  86;  Trabing  v. 
Oalifornia  Nav.  &  Improv.  Co.  121  Cal.  137,  63  Pac.  644;  Heinberg  v. 
Cfttinon,  3^  Flft.  6.01,  18  Sa  714;  Flanagan  v.  Sogtt,  102  Ga.  399,  31 
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S.  E.  23;  Crane  Co.  ▼.  Tierney,  175  111.  79,  51  N.  E.  715;  Noe  v.  Chi- 
cago, B.  &  Q.  R.  Co.  76  Iowa,  360,  41  N.  W.  42;  Markland  v.  McDaniel, 
51  Kan.  360,  20  L.R.A.  96,  32  Pa^.  1114;  Pillsbury  v.  Sweet,  80  Me. 
392,  14  Atl.  742;  Cook  v.  Gill,  83  Md.  177,  34  Atl.  248;  Cain  v.  Mead, 
66  Minn.  195,  68  N.  W.  840;  Kansas  City  Suburban  Belt  R.  Co.  v. 
Kansas  City,  St.  L.  &  C.  R.  Co.  118  Mo.  699,  24  S.  W.  478;  Mulville  v. 
Pacific  Mut.  L.  Ins.  Co.  19  Mont.  96,  47  Pac.  650;  Pease  Piano  Co. 
▼.  Cameron,  56  Neb.  561,  76  N.  W.  1053;  Humphneya  v.  Woodstown, 
48  N.  J.  L.  588,  7  Atl.  301;  Missouri  P.  R.  Co.  v.  Lamothe,  76  Tax. 
219,  13  S.  W.  194, 

It  is  the  duty  of  the  judge  to  instruct  the  jury  upon  every  question  of  law 
involved  in  the  case;  but  not  to  answer  points  that  raise  questions  in 
these  merely,  or  that  rest  upon  the  assumption  of  a  fact  of  which 
there  is  not  such  evidence  as  to  justify  the  jury  in  finding  it.  Heffner 
V.  Chambers,  121  Pa.  84,  15  Atl.  492. 

8  Norwood  &  B.  Co.  v.  Andrews,  71  Miss.  641,  16  So.  262;  Thompson  v. 

Western  U.  Teleg.  Co.  106  N.  C.  549,  11  S.  E.  269. 

21.  Burden  of  proof. 

It  is  error  to  instruct  tlie  Jury  that  plaintiff,  by  giving  evi- 
dence of  a  prima  facie  case,  has  shifted  the  burden  of  proof  to 
defendant.^ 

But  if  plaintiff  has  given  evidence  such  as  to  raise  a  legal 
presumption  of  the  existence  of  the  fact  alleged,  it  is  not  error 
for  the  court  to  instruct  the  jury  that,  in  weighing  the  whole 
evidence  together,  they  may  consider  that  the  plaintiff  has  given 
prima  facie  evidence  in  support  of  his  case  and  such  as  is  con- 
clusive, if  uncontradicted,  and  that  this  must  be  contradicted  or 
disproved  by  a  preponderance  of  evidence  on  the  part  of  de- 
fendant, or  the  plaintiff  is  entitled  to  recover.*    ' 

iHeinemann  v.  Heard,  62  N.  Y.  448;  Jones  v.  Prospect  Mountain  Tunnel 
Co.  21  Neb.  339,  31  Pac.  642;  Atkinson  v.  Goodmh  Transp.  Co.  69 
Wis.  15,  31  N.  W.  164   (a  negligence  case,  in  which  this  question  is 

9  considered  at  length  and  many  cases  are  collated  and  discussed) ; 
Missouri  P.  R.  Co.  v.  Bartlett,  81  Tex.  42,  16  S.  W.  638  (holding  such 
a  charge  to  be  upon  the  weight  of  the  evidence).  See  also  Blunt  v. 
Barrett,  124  N.  Y.  117,  26  N.  E.  318,  and  Scott  v.  Wood,  81  Cal.  398, 
22  Pac.  871   (applying  the  same  principle  to  affirmative  defenses). 

And  that  it  is  proper  to  refuse  a  request  to  so  charge,  see  Spencer  ▼.  Citi- 
zens' Mut.  L.  Ins.  Asso.  142  N.  Y.  505,  37  N.  E.  617 ;  Bogie  v.  Nolan, 
96  Mo.  85,  9  S.  W.  14.  See  also  Home  Ben.  Asso.  v.  Sargent,  142  U.-  S. 
691,  36  L.  ed.  1160,  12  Sup.  Ct.  Rep.  332  (holding  that,  in  an  action 
on  a  life  policy  in  which  the  defense  is  suicide,  the  introduction  in 
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evidence  by  defendant  of  the  proofs  of  death  which  show  death  to  have 
been  self-infli-cted  does  not  shift  the  burden  on  .plaintiff  to  show  that 
the  assured  did  not  commit  suicide,  where  the  proofs  of  death  and 
evidence  are  not  inconsistent  with  tlie  tJieory  of  accidental  killing). 

JiCraAe  v.  Morris,  6  Pet.  598,  G20,  8  L.  ed.  514,  622;  Kelly  v.  Jaickson,  6 
Pet.  622,  631, '8  L.  ed.  523,  626^  Heilman  v-  Lazarus,  12  Abb.  N.  C. 

.  '  19,  see  less  fully  00  N.  Y.  672,  in  full,  65. How.  Pr.  05.:  gee  also  cases^ 
cited  in  note  1,  supra. 

This  rule  does  not  apply  when  that  which  is  claimed  to  be  a  prima  facie 
case  rests  on  testimony  which  raises  a  question  6f  credibility  of  wit- 
nesses for  the  jury.  

Ifor  note  on  instructions  and  burden  of  proof  in  bastafdy  proceedings,  see 
'      L.R.A.1918C,  892. 

22.  Presumption  of  law. 

It  is  error  to  refuse  to  state  to  the  jury  ^^nat  is  the  preaump- 
tion  of  law  on  a  material  point  in  the  absence  of  proof,  though 
the  adverse  party  has  alreadly  introduced  •^evideij.c^  suflBcient 
to  abstain  a  verdict  contrary  to  9ucb  presumption,  if  such  evi- 
dence be  not  sufficient  to  require  the  jury  to  find  contrary  to 
the  presumption.^ 

1  Potter  v:  Chadsey,  16  Abb.  Tt.  146.  '  ' 

A  statiite  prohibiting  a  judge  from  charging  on  a  matter  of  fact  does 
•     not  forbid  his  instructing  them  that  a  presumption  arising  in  the  case 
.  is  entitled  to  great  weight.  .  Durant  v.  Burt,  98  Mass.  161. 

Brut  instructions  as  to  presumptions  should  be  so  framed  as  not  to  confuse 
or  mislead  the  jury  by  neglecting  to  diacriminate  between  disputable 
and  indisputable  presumptions,  nor  to  give  them  as  a  presumption, 
without  qualification,  that  which  only  justifies  an  inference  either  way, 
that  is  to  say,  which  is  only  a  presuinption  of  fact. 

.      '.■  •        .  ■  .      '     '■  '.'.'. 

28.  Fresump1;ioii  of  fact.  .    .  < 

In  a  state  in  which  it  is  the  practice  of  the  stiate  courts  to 
indicate  the  opinion  of  the  judge  as  to  whkt  iniferences  are  fair* 
ly  .deducible  fi^om  the  testimony,  it  is  proper  for  courts  of  the 
United,  States  to  do  the; same. ^.  /    . 

IMitcJieU  v.  Harmony,  13  How.  115,  130,  14  L,  ed.  75,  82.     But  Nudd  v. 

:Parrows,  91  U.  S.  426,  23  L.,ed,  286,  hpids  that  a  presiding  judge  of 

a  Federal  court  may  comment  on  the  evidence  an^L  express  hia  opinion 

upon  a  question  of  fact  irrespective  of  what  may  be  the  practice  in 

.  tJie  state  pourt  wherein  the  Federal^  court  U  sitting.    See,  also,  infra. 
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§  31,  ndte  3.  ..Abdin  Pennsyilvajiia  Mat.  L;  Ins.  Co.  V.  Mechanics'  Sav. 
Bank  &  T;  Co.  38  Ia.R;A..33,  19.  C.  €.  A.  286,  37  U.  S.  App;.  692,  72 
Fed.  413,  affirmed  on  rehearing.,;  38  L.R.A.  70,  19  C.  C.  A;.  31;^,  43  U. 
S.'.jApp*:  7^».  7.-3  F^d,  ,653,  it  is  Jield  that  a  qharge  .as  to  pr,e^i^in^.tiqjnf 
is  np^rfi.pr  less  jjci  t}ie  Ji;iature  of  coB^inient  on  the  evidence,  the  .scope 
of  wlMck. is  withip  the jlii^cr.ejiion  of. the  presiding  judge,.  » 

•■  ■■  '  '.1. 

A  peremptcH^y  instr-uctioii  %o  the  jvir^  aS'.toia  specdfiou^aet  is 
not  erroneous,  if  the  evidence  respecting  it  is  of  -suoh.a.eon* 
elusive  cHaracter  as  WouM  compel-  the- <jourt,  in  the  exercise  of 
a  sotind  l^gal  discretion  to  set  aside  a  verdict  in  opposition  to 
sxick  ^vidence,^.  or  if  the  fact  has  been  unequivocally  admitted 
by  the  parties,'  either  in.th^ir  pleading,  or  at  the,  trial,. or. other- 
wise.* Otherwise,  however,  if  the  fact  be  a  disputed  one  ..con- 
cerning which  the  evidence  i^  conflicting;  '  or  if  there  is  no  evi- 
dence concerning  it;  *  ot  if  the  evidence  shows  that  it  does  not 
exist."^,  .  ..  ,  ' 

But  after,  th^,  judge  hag  made  a  full  and  fair  charge. he  i^  not 
bound,  though'  requested  by  counsel,  to  instruct  the  jury  for 
which  party  to  find  if  they  find  one  way  or  the  other  as  to  par- 
ticular facts  in  the  case.® 

'  ^8  where  the  evidence  leaves  lio  room  for  dispute  as  to  the  existence  of 
the  fact.  Montclait  v.  Dana,  107  U.  S.  162,  27  L.  ed.  436,  ^  Sup.  Ct. 
Rep.  .408;  Ldng  t.  Booe,  106  Ala.  570,. 17  So,  7l6;:Hauk  v.  BrownjQll> 
12«  111.  161,.  11  N.-E.  416;  Noble  v.  White,, Ip3  Iowa,  352,  ,72  N.  W. 
556;  Rioev.  Bankans,  101  Mich.  378,  59  JST.  W..ft60;  Alabama  ;&  V. 
R»  Co.  V.  Phillips,  70  Miss.  14^  11  So.  j602;,  Rftgau  v.  Kansas  City  & 
S.  E.  R;  Co.  144  Mo.  623,  46  S.  W.  602  (especially  if; the  evidence  is 
record  evidence)  ;  WurdeDaan  v.  Schultz,  54  N^b.  404^  74  N^  W.  951 ; 
RUey  V.  Salt  Lake  Rapid  Transit  Co.  10  Utah,  428,37.  Pac.  68  J.  Other- 
wise; According  to-  some  authorities,  if  the  only  evidence  in  regard  to 
Iheimaiter:  is. that  of  an  interested  paarty  who  lays  he  does  not  know 
wh«the^  «uch:is  the: fact  or. not.  Pryoir iv.  Porlbsinouth  iQat^le  Co.  6 
K<:M^'44,  27  Paci  8^. '  Or:  his  testisKotiy  shows  s^^lHCoatradiqtiop  and 
•inconisiBteneies.  IByers  v.  Wallace,.  &7  Xex.  £»03,  ^  S^,  W.  .J(Q66,.,?9  S. 
W.  76(>.  '     : 

«Longr.  feooe,  106  Ala.  67a,  17  So.  716;  Lee  t.  O'Quin,  103  Oa.  355,  30 
S.'  B.  J35fl;  LouisviUe,  E.  &  St.  L:  Consol.  R.  Ca  V.  Utz,  133. Ind.  265, 
32^:  E:  881;  McDermott  v.  Abney,  106  Iowa,  749,  77  N;  W.  505; 
McfGtiifev.  Lawrence  Mfg.  Ca.  156  Mass.  824,  31  N.  E.  3;  Mooaey  v. 
York  Irdnl  Co.  82  Mi(ih.  263,  46  N.  W.  876;  Taylor  v.  Seherpe  &  K. 
Ardhitectur^l  Iron  Co.  133  Mo. '849,  34  S.  W.  581;  BuUis  v.  Presidio 
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Min.  Co.  76  Tex.  1540,  12  S.  W.  397;  Peliardis  ▼.  Journal  Printing  Co. 
.     99  Wis.  156,  74  N.  W.  99 ;  Hamilton  v.  Great  Ealls  Street  R.  Ck).  17 
Mont.  334,  42  Pac.  860,  43  Pac.  713, 

Bat  an  instruction  as  to  a  disputed  point  must  not  assume  that  the  point 
is  conceded  by  one  party  merely  because  he  has  not  rebutted  his  adver- 
sary's testimony  respecting  it.  Palmer  v.  McMaster,  10  Mont.  390, 
25  Pac.  1056. 

Instruction  in  negligence  case  held  not  erroneous  as  assuming  plaintiff  was 
a  passenger.    Mayhe  v.  Kansas  City  R*  Co,  —  Mo.  — ,  229  S.  W.  386. 

8  Estis  V.  Goodbar,  —  Ark.  — ,  19  S:  W.  973 ;  Swigart  v.  Hawley,  140  111. 
186,  29  N.  E.  883;  Anderson  v.  Moore,  108  111.  App.  106;  Long  v.  Os 
born,  91  Iowa,  160,  59  N.  W.  14;  Metropolitan  Street  R.  Co.  v.  Mc- 
Clure,  58  Kan.  109,  48  Pac.  566;  Hull  v.  St.  Louis,  138  Mo.  618,  42 
L.R.A.  753,  40  S.  W.  89;  Wilkinson  v.  Johnson,  83  Tex.  392,  18  S.  W. 
746;  Kaufer  v.  Walsh,  88  Wis.  63,  59  N.  W.  460;  Rodefer  v.  Brooking, 
206  Mo.  App.  538,  .229  S.  W.  826;  Elrod  v.  Chambke,  —  Ga.  App.  — , 

106  S.  E.  915;  Bines  v.  Beasley,  17  Ala.  App.  636,  88  So.  31;  Barker  v. 
Kansas  City,  M.  &  O.  R.  Co.  88  Kan.  767,  129  Pac.  1151,  43  L.RA. 
(N.S.)  1121;  Harrington  v.  Boston  Elev.  R.  Co.  229  Mass.  421,  118  N. 
E,  880,  2  A.L.R.  1057 ;  Baxter  v.  Philadelphia  &  R.  R.  Co.  264  Pa.  487, 

107  Atl.  881,  9  A.L.R.  504;  Saros  v.  Avenue  Theatre  Co.  172  Mich. 
23«,  137  N.  W.  559,  42  L.R.A.(N.S.)   392;  14  R.  C.  L.  p.  738,  §  12. 

That  it  is  proper  for  the  court  to.  refuse  such  ah  instruction,  see  Hill  v. 

McKay,  94  Cal.  5,  29  Pac.  406;  Hannah  v.  Connecticut  River  R.  Co. 

154  Mass.  529,  28  N.  E.  682 ;  Eiseman  v.  Heine,  2  App.  Div.  319,  37 

N.  Y.  Supp.  861;  Owens  v.  Snell,  29  Or.  483,  44  Pac.  827;  Bentley  v. 

.    Standard  E.  Ins.  Co.  40  W.  Va.  729,  23  S.  E.  584. 

For  other  cases  holding  that  province  of  jury  must  not  be  invaded  by  in- 
structions that  assume  facts,  see  Montgomery  Street  R,  Co.  v.  Shanks, 
139  Ala.  489,  37  So.  166  (assuming  defendant's  negligence  and  deny- 
'  ing  plaintiff's  contributory  negligence)  ;  Southern  R.  Co.  v.  Douglass, 
144  Ala.  351,  39  So.  268  (assuming  that  accident  occurred  within 
limits  of  a  town )  ;  Western  Coal  &  Min.  Co.  v.  Jones,  75  Ark,  76,  87 
S.  W.  440  (assuming  negligence  in  preparing  and  firing  blast  in  speci- 
fied manner)  j  Anderson  v.  Seropian,  147  Cal.  201,  81  Pac.  521  (assum- 
ing that  plaintiff  adjusted  the  machine  that  caused  the  injury); 
Oaruthers  v.  Balsley,  89  111.  App.  559  (assuming  that  seller  intended 
warranty) ;  Eliwood  v.  Chicago  City  R.  Co.  99  111.  App.  397  (assum- 
ing that  plaintiff  did  not  exercise  du*  care) ;  Feltl  v.  Chicago  City 
R.  Co.  211  111.  279,  71  N.  E.  991  (assuming  that  deceased  was  driving 
oh  trtlck  in  front  of  car  at  time  of  accident^)  ;  Selensky  v.  Chicago  Cb 
W.  R.  Co.  12©  Iowa,  U3,  94  N.  W.  272  (aasuming  that  plaintiff  knew 
that  track  she  was  about  to  cross  was  completely  obstructed);  Mc- 
Grew  V.  O'Donnell,  28  Ky.  L.  Rep,  1366,  92  S.  W.  301  (assuming  that 
value  of  plaintiff's  services  exceeded  amopnt  of  certain  notes  given 
by  him) ;  Straight  Creek  Coal  Co.  r.  Haney,  27  Ky.  L.  Rep.  1117,  87 
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S.  W.  1114  (assuming  that  ^line  was  in  a  dangerous  condition) ;  Bal-i 
timore  &  O.  R.  Co.  v.  State,  104  Md.  76,  64  Atl.  304  (assuming  that 
plaintiff  about  to  cross  track  did  not  look  and  listen,  nor  use  reason- 
able care) ;  Lopez  v.  Jackson,  80  Miss.  684,  32  So.  117  (assuming  tb(at' 
defendant's  pecuniary  condition  might  be  considered  in  aetion  ot  as*- 
sault);  Abbott  v.  Marion  Min.  Co.  112  Mo.App.  550,  87  S.  W.  110 
(assuming  that  failure  to  timber  mine  was  negligence)  ;  Stanley  v. 
Chicago,  M.  &  St.  P.  R.  Co.  112  Mo.  App.  6dl,  87  S.  W.  112  (assuming 
that  other  employees  were  negligent);  Waters  v.  Kansas. City,  94: 
Mo.  App.  413,  68  S.  W.  366  (assiiiming  that  defe<?ts  in  sidewalk  were 
obvious) ;  Baker  v.  Independence,  106  Mo.  App.  507,  81  S.  W.  501 
(assuming  that  sidewalk  was  defective) ;  Freeman  v.  Metropolitan 
Street  R.  Co.  95  Mo.  App.  314,  68  S.  W.  1060  (assuming  that  plain- 
tiff's wife  was  injured  in  railroad  accident) ;  Brewster  y.  Elizabeth 
City,  142  N.  C.  9,  54  S.  E.  784  (assuming  that  plaintiff  was  injured 
and  that  defendant's  negligence  caused  the  injury)  ;  Bumgardner  y. 
Southern  R.  Co.  132  N.  C.  438,  43  S.  E.  948  (assuming  that  train  be- 
came separated  in  two  parts,  and  that  collision  occurred  in  conse- 
quence) ;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Sivey,  27  Ohio  C.  C.  248 
(assuming  that  engine  bell  was  not  rung) ;  Choctaw,  0.  &  G.  R.  Co. 
V.  Deperade,  12  Okla.  367,  71  Pac.  629  (assuming  that  value  'of  cer- 
tain animals  was  as  testified  to  by  plaintiff)  ;  Hayes  v.  Pennsylvania 
R.  Co.  195  Pa.  184,  45  Atl.  925  (assuming  that  defendant  was  negli- 
gent) i  Texas  &  P.  R.  Co,  v.  Berry,  32  Tex.  Civ.  App.  259,  72  S.  W. 
423  (assuming  that  plaintiff  was  placed  in  perilous  position  by  de- 
fendant's negligence) ;  Dallas  Consol.  Electric  Street  R.  Co.  y.  Ely, 
—  Tex.  Civ.  App.  — ,  91  S.  W.  887  (assuming  that  plaintiffs  vehicle 
was  driven  across  track) ;  Rapid  Transit  R.  Co.  v.  Lusk,  —  Tex'.  Civ. 
App.  — ,  66  S.  W.  799  (assuming  that  car  slowed  down'  to  enable 
plaintiff  to  alight)  ;  Hall  v.  4"est  &  ?.  Mill  Co.  39  Wash.  447,  81  t>ac. 
915,  4  Ann.  Cas.  587  (assuming  that  employer  had  furnished  safe 
place  of  work)  ;  Atherton  v.  Tacoma  R.  &  Power  Co.  30  Wash.  395, 
71  Pac.  39  (assuming  that  somebody  was  negligent). 

4Mohrenstecher  v.  Westerveldt,  30  C.  C.  A.  584,  57  U.  S.  App.  618,  87  Fed. 

157;  O'Neal  v.  McKinna,  110  Ala.  606,  22  So.  905. 
And  that  jit  is  proper  to  refuse  a  request  to  charge  which  is  objectionable 

on  this  ground,,  see  Caledonia  Ins.  Co.  v,  Traub,  80  Md.  214,  30  A^^- 

904;   Lawson  v.  Metropolitan.  Street  R.  Co.  40  App.  Piv.  307,  57  N. 

Y.  Supp.  997. 

For  other  cases  to:  the  effect  that  a  charge  or  instruction  should  conform 

to  the  facts  in  evMenoe,  see  supra,  §  20,  notes  1  and  2. 
6  Burrows  v.  Dalta  Improv.  Co.  106  Mkh.  582,  29  L.R.A.  468,  64  N.  W. 

501;  Jones  v.  Qrossmaiin,  69  Mo.  App.  195;  Texas  Land  &  Loan  Co.  v. 

Wataon,  3  T«x.  CiT*  App.  238,  22  S.  W.  873. 
BRexter  v.  Starin,  73  N.  Y.  601.    See,  further,  infra,  subdivision  D,  fti^  to 

further  requests. 
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25.  Summing^  up  and  stating  evidence. 

The  court  has  power  at  common  law,*  and  sometimes  under 
express  statute  *  or  constitutional  ^  provision,  to  sum  up  or  state 
the  evidence  in  its  charge  to  the  jury. 

But  whether  that  power  shall  be  exercised  or  not  is  a  matter 
largely  discretionary  with  the  court.* 

i^ftose  y.Otis,  6  Colo.  App.  472,  39  Pac.  77;  BeUew  v.  Alirbnrg,  28  Kan. 
'      287;  City  &  Suburban  R.  Co.  v.  Findley,  76  Ga.  311. 

8  Thus,  an  Alabama  statute  empowers  the  judge  to  state  the  evidence  when 
it  is  disputed.    Ala.  Code  1897,  §  2336. 

So,  in  North  Carolina,  a  statute  provides  that  the  judge  shall  state  in  a 
plain  and  correct  manner  the  evidence  given  in  the  case.  Code  Civ. 
Proc.  §  564. 

Although  a  state  act  provides  that  the  judge,  in  charging  the  jury,  shall 
charge  them  only  as  to  the  law  of  the  case,  this  is  not  the  rule  in  a 
Federal  court  sitting  in  that  state,  notwithstanding  this  prohibition. 
Nudd  V.  Burrows,  91  U.  S.  426,  23  L.  ed.  286. 

8  As,  for  example,  California  Const,  art.  6,  §  19;  Tennessee  Const,  art.  6, 
§  9;  Miller  v.  Stewart,  24  Cal.  502;  Morris  v.  Lachman,  68  Cal.  109, 
8  Pac.  799  (holding  that  the  judge  may  state  the.  testimony  given  as 
"tending  to  prove"  a  matter).  But  he  cannot  assume  to  answer  both 
a  question  of  law  and  of  fact.     Case  v..  Williams,  2  Coldw.  239. 

But,  in  South  Carolina,  the  Constitution  of  ^896  (art.  V.  §  26)  declares 
that  the  judge  shall  not.  charge  juries  in  r.espect  to  matters  of  fact, 
but  9hall  declare  the  law;  and  this  prohibition  covers  any  direct  ref- 
erence to  the  testiipony,  any  expression  as  to  what  is  evidence,  or.  any 
reiqark  that  would  amount  to  stating  ^he  testimony.  Burneti  v. 
Crawford,  60  S.  C.  361,  27  S.  E^  645.  And  it  is  of  course  proper  to  re- 
.  ject  an  instruction  which  as  requested  violates  this  provision.  Home 
V.  McRae,  53  S.  C.  51,  30  S.  E.  701.  But  it  is  also  held  that,  as  it 
would  be  impossible  to  declare  the  law  applicable  to  a  case  on  trial 
without  connecting  the  legal  principles  involved  with  some  state  of 
facts,  actual  or  hypothetical,  it  was  the  intention  of  the  framers  of 
the  new  Constitution  that  the  trial  judge,  in  charging  the  law  of  the 
case,  should  lay  before  the  jury  the  law  as  applicable  to  a  supposed 
state  of  facts,  although  in  so  doing  hie  should  carefulfy  avoid  repeat- 
ing the  evidence  on  the  facts  at  issue,  making  no  statement  of  the 
'  testimony,  either  in  whole  or  in  part  ;•  and  that  A '  judge  may,  in  de- 
daring  the  law  applicable  to  the  caee^  base  that  law  HpoA. hypothetical 
findings  of  fact: by  the  jury,  and  instruct  .the  Juty.  that,  if  they  be- 
lieve so  and: so  from  the  evidence  they  have  heardi  then  auoh'and  such 
will  be  the  legal  result*  In*  so  doing,  if  he  he  careful  oOt  to  r^>eat  any 
..♦  ol  t^e,.te8tipwi(ny,  n^r  to  intimate,  directly  jor  injiireqtl^,  what  is  in 
evidence,  he  will  be  chargeable  neither  with  stating-  the  t^tin^ony  nor 
with  charging  in  respect  to  matters  of  fact.     Norris  v.  Clinkscales,  47 


S.  C/488/  2$  S,  K  797.    See.f.Ifu>.Banentine  t.  Haixip(iond|.  68  S.  C. 
.  363^  4.6  &  E|.  1000.;  J^kifl^  v*  Charleston  Street  R.  Co.  58  S.  C.  373, 
36  S.  E.  703;   Sims  v.  Southern  R.  Co.  69  S.  C.  246,  37  &  E.  ^6; 
Boyd  V.  Blue  Ridge  R.  Co.  65  S.  C.  326,  43  S.  E.  817. 

Tliere  is   also   such  a  constitutional  pro^iibition   in  Washington.     Patteo, 
V.  Auburn,  41  Wash.  644,  84  Pac,   694;   Wash.  Const,  art.  4,   §   16. 
But  this  prohibition  does  not  apply  to  a  judge  of  a  Federal  court  sit- 
ting in  Washington.     See  Sottimersv;  Carbon  Hill  Coal  Co.  91  Fed. 

337.  .  .  *  .;.'.. 

4  It  is  not 'necessarily  ^he  ^uty  or,:^he.co»rt  to  .sum  up  the  evidence;  it  is. 
his  privilege  to  doso^    Wright  v.  Central.  R.  &  BJcg*  Co.  16  Ga.  46. 

When  the  facts  are  simple,  or  the  judge  directs  the  attention  of  the  jury 
to  the  principal  questions  they  have  to  investigate,  by  stating  the  re- 
spective contentions  of  the  parties,  the  failpre  to  recapitulate  the  evi- 
dence i^  not. error.  If  either  party  wishes  fuller . instructions,,  he 
should  ask  for  them,  and  if  the  material  evidence  is  omitted  he  should 
call  it  to  the  attention  of  the  court.  To  permit  a  party  to  ask  for  a 
new  trial  because  of  an  omission  of  the  judge  to  recite  all  the  details 
of  prolix  testimony^  or  for  an  omission  to  charge  in  every  possible 
aspect  of  the  case,  would  tend  not  so  much' to  make  a  trial  a  full' and 
fair  determination  of  the  controversy  as  a  contest  of  ingefiuity  between 
counsel.  It  ,is  too  late  certainly  after  verdict  to  raise  the  objection 
that  the  judge  did  not  charge  upon  a  particular  aspect  of  the  case. 
Morgan  v.  Lewis,  95  N.  C.  296;  King  v.  Blackwell,  06  k.  C.  322,  1  S. 
E.  '485;  Willey  v.  Norfolk  Southern  R.  Co.  96  N.  C.  408,  1  S.  IE.  446, 
and  cases  cited.    Or  omitted  to  recapitulate  any  part  of  the  evidence. 

Boon  V.  Murphy,  108  N.  C.  187,  12  S.  E.  1032.  ' 

.  •  • .  > 

And  certainly  there  can  be  no  ^roui^d  for  complaint,  wiiere  counsel  on  both 
sideSi  in  response  to  a  question  by  tlie  cour.t.when  about  to  begin  its 
charge, :  a^in^  i|  they  desired  »the  evidence  to  be  repeated^  .expressly 
agreed  that  it  need  not  be,    Wiseman  v.  Penland,  79  N.  C.  197,      t   / 

If  the  testimony  be  of  a  .complicated  character  and  difficult  of  recollection., 
and  con::^prehension, . andf  there  be..a  controve^-sy  between  the  parties  as 
to  what  facts  are  deposed  to,  it  would  be  the  duty  qf  the  court  eitlier 
to  state,  the  testimony,  or  to  recall  the  witness  upon  the  controverted 
points. for  explanation;  but, when  there  is  no, dispute  as  to  the. facts 
testified  to  and  the  testimony  is  not  complicated  or  difficult  of  recol- 
lection, the  court  may,  in  il;s  discretion,  decline  to  exeicise  the  power 
given  it  without  committing  error.     Ivey  v.  Hodges,  4  Humph.  154. 

So,  a  modifidatiodi  of  a  requested  instruction  wliioh  was  in  effeet  an  erasure 
of  a  statement  of  the  evidence,  but  which  did  not  change. -the  .legal 
principle  stated,  was  approved  in:  Parch^  v.,  Peck>  2  Montj  .567,  th)q  «» 
coui;t,ho]kJting.,jthat  :th«  trial  judge  was  not  required, V>  fltat?  thevevi-  - 
denpe  in  the  form -of  an  instruction,  ... 

And  a  court  is  never  bonnd,  at  the  request  of  either  party,  to  go  over  the 
evidence  in  behalf  of  the  party*,.  Ofien  it.;wQuld,bB  prejudicial  t(i  tl^  / 
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opposite  party  to  do  so.  It  cannot  be  assigned  as  error  that  tlie  court 
declines  doing  it.  Lowe  v.  Minneapolis  Street  R.  Co.  37  Minn.  283,  34 
S.  W.  33. 

26.  Stating  evidence  in  detail. 

In  charging  the  jury  it  is  largely  within  the  discretion  of 
the  trial  judge  as  to  how  much  detail  shall  be  entered  into, 
how  minute  the  reference  shall  be,  and  how  extended  the  dis- 
cussion,^ provided  of  course  the  evidence  is  presented  with  fair- 
ness and  impartiality  to  both  sides,"  and  with  substantial  accur- 
acy.' 

1  Fowler  v.  Smith,  153  Pa.  639,  25  Atl.  744;  Boon  v.  Murphy,  108  N.  C. 
187,  12  S.  E.  1032  (holding  a  summary  sufficient  in  the  ahsence  of  a  re- 
quest for  its  recital  in  full,  or  of  parts  thereof). 

It  cannot  be  required  that  the  judge  shall  rehearse  every  item  of  the  evi- 
dence, or  quote  any  branch  of  it  entire  each  time  that  he  refers  to  it. 
It  is  sufficient  if  he  gives  the  outlines  and  general  eflFect  correctly,  so 
as  to  convey  to  the  jurors  the  proper  idea  of  the  points  to  which  he  is 
referring,  and  to  recall  to  them  the  evidence,  on  their  own  recollection 
of  which  they  must  make  up  their  verdict.  Boon  v.  TVIurphy,  108  N. 
,  C.  187,  12  S.  E.  1032,  and  cases  cited.  And  when,  after  stating  the 
issue  in  general  terms,  the  judge  goes  over  the  whole  case,  first  of  the 
plaintiff  and  then  of  the  defendant,  witness  by  witpess,  briefly  as  to 
each,  but  with  substantial  accuracy  and  fairness,  he  is  not  required 
to  do  80  again  when  referring  subsequently  to  detached  parts  in  con- 
nection with  particular  points  of  the  case;  all  that  is  necessary  is 
that  he  shall  leave  undisturbed  the  impartial  general  presentation 
the  jury  already  has  from  him.  Borham  v.  Davis,  346  Pa.  72,  23 
Atl.  160. 

But  where  the  opinions  of  witnesses  as  to  whether  a  given  condition  or 
state  of  facts  exists  are  very  largely,  if  not  almost  entirely,  to  be  de 
pended  upon,  the  charge  should  call  to  the  jury's  attention  any  contra- 
diction in  the  testimony  of  the  witnesses,  any  opposition  of  views 
among  the  experts  testifying,  and  to  the  fact  that  the  testimony  is 
expert  testimony,  with  an  explanation  of  what  expert  testimony  is, 
what  effect  may  or  should  be  given  to  it  in  determining  the  case,  how 
the  jury  should  reconcile  the  contradiction  if  they  can,  or  if  they  can- 
not how  they  should  regard  it  or  act  in  relation"  to  it.  Richards  v. 
176  Pa.  181,  36  Atl.  114. 

« Rose  V.  Otis,  5  Colo.  App.  473,  39  Pac.  77. 

But  it  is  error  to  present  the  proof  prominently  on  one  side  and  omit 
countervailing  evidence  entirely  on  the  other.  Wright  v.  Central  R. 
&  Bkg.  Co.  16  Ga.  46;  Flowers  v.  Flowers,  92  Ga.  688,  18  S.  E.  3006. 

tif  the  judge  misstates  the  evidence  upon  a  material  fact  in  issue,  resmlt- 
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ing  in  prejudice  to  one  of  tlie  parties,  reversal  is  imperative.  Stepliens 
V.  Patterson,  29  Neb.  697,  46  N.  W.  154. 
But  when  it  is  evident  that  the  judge  has  made  a  mistake  in  stating  the 
facts  to  the  jury,  it  is  the  duty  of  counsel  to  call  the  judge's  attention 
to  the  fact  at  the  time ;  and  unless  that  is  done  no  available  exception 
can  be  afterwards  taken  by  the  party  who  might  possibly  be  prejudiced 
by  it.  Braunsdorf  v.  Fellner,  76  Wis.  1,  45  N.  W.  97.  So,  also,  where 
the  statement  was  not  a  positive  one  but  was  made  rather  inquiringly 
'  by  ilie  qualification  "I  think."  Muetze  v.  Tuteur,  77  Wis.  236,  9  L.R.A. 
86,  46  N.  W.  323. 

27.  Stating  testimony  in  language  of  witness. 

The  court  in  stating  the  testimony  need  not  repeat  it  ver- 
batim, but  it  is  suflBcient  if  the  substance  is  stated.* 

iKrepps  v.  Carlisle,  167  Pa.  358,  27  Atl.  741;  Strawn  v.  Shank,  110  Pa. 
259,  20  Atl.  717;  Rose  v.  Otis,  6  Colo.  App.  472,  39  Pac.  77;  Maynard 
v.  Tylery  168  Mass.  107,  46  N.  E.  418. 

Of  course,  in  referring  to  testimony,  the  court  should  give  correctly  the 
subetanee  of  it,  and  caution  the  jury  who  have  heard  it  as  to: their 
right  in  determining  exactly  what  fell  from  the  lips  of- the  witness;  but 
the  court  is  not  bound  to  repeat  it  verbatim,  nor  is  the  charge,  in  the 
hurry  of  a  trial,  necessarily  to  be  a  polished  essay  on  the  law  and 
the  facts  bearing  on  the  issue.  If  this  were  so,  the  delay  incident  to 
jury  trials  would  be  a  practical  denial  of  justice  to  suitors. 

And  it  is  not  every  misrecollection  of  the  6ourt  of  a  witness's  testimony, 
or  every  misstatement  of  his  language,  that  worlcs  material  error.  It 
must  be  in  a  substantial  part  of  the  testimony,  and  such  a  misstatf- 
ment  as  probably  misleads  the  jury.  Bellew  v.  Ahrburg,  23  Kan. 
287. 

And  if  the  alleged  mistakes  in  narrating  the  facts  are  of  sufficient  gravity, 
the  counsel  ought  to  call  the  attention  of  the  court  to  them  iniinediate- 
ly  after  the  charge.  If  he  does  not  do  so  he  cannot  complain.  Krepps 
V.  Carlisle,  167  Pa.  358,  27  Atl.  741. 

28.  Ignoring  evidence. 

But  it  is  error  for  the  court,  when  stating  the  evidence,  to 
ignore  material  portions  of  it.^  And  of  course  an  instruction 
which,  as  requested,  is  defective  in  this  respect,  is  prpi)erly  re- 
fused.* . 

1  Harris  v.  Kussell,  93  Ala.  59,  9  So.  541  (however  weak  and  inconclusive 
the  judge  may  consider  it)  ;  Michigan  Pipe  Co.  v.  North  Britiah  :|l 
.  .     M.  Ins.  Co.  97  Mich.  493,  60  N.  W.  849. 


Ahd'the  cmirt  in  calling  the  jury's  attentifcn  to  an  bdmisBion  should  call 
attention  to  it  all,  and  not  to  a  part  alone.  Laidlaw;  v.  Sage;  168  N. 
Y.  7S,  44  LJEiM  216,  ^2  N.  E-  679.  - -i .     ,.       ,  ,     ,     . 

BBlilningham  Dry  Goods  Co.  r-.  Bledsoe,  117  AU.; 495^  23  So..  153;  Model 
Mill  Go.  V.  McEver,  05  Gtt.  701'>  22  Si  E.  706;  Lilidenian'v.  Fry,  178 
111.  174,  52  N.  E.  851;  Todd  ▼.  D»Alieifi  17.1hd:  'App.  .868,  46.N.  E. 
829;  Fleckenstein  v.  Inftian,  27  Or.  828.  40  Paci  87. 

•  ■    ■   "  .      '-  •  i     .'  ;.  .'     ■ 

29.  As  to  lack  of  evidence. 

.  •.  .  <  ■  ■ 

It  is  the  duty  of  the  court  to  inform  the  jury,  if  requested, 
when  there  is  no  evidence  of  a  material, fact,^  unless  the  com- 
plexity  of  oral  evidence  renders  it  more  proper  to  instruct  them 
hypothetically.^ 

1  Storey  v.  Brennan,  15  N.  Y.  524,  69  Am.  Dec.  629;  Goodman  v.  Oregon  R. 
ik  NaT.  Co.  22  Or.  14,  28  Pdc.  894.     See  also  the  folldwingf  cases,  ap- 

•  proving  the  giving  of  anwh  an  instruction;  EaisH;  Tenneateieei ' V.  &  G.  R. 
Co.  V.  Markens,  88  Ga.  60,  14  L.R.A.  281,  13  S.  E!  89«}  Rogers  v.  Fel- 
toB,98.Ky.  148,  32-S.:.W.  405;.Bu.Uock  v.  Delaware,. j:^.,,*-  W.  R.  Co. 
61  N*  J.  L.  660,  40  AtL  650;  Wilson  v.CouUer,  29  App*  Div.  85,  51 
N.  Y.  Supp.  804^  Barbex  v.  Roseboro,  97.  N.  C.  392,  1  6.  E.  ,94&;  Brown 

'    v.  Moore,  26  S.  0-  160,,  2  Si  Ej  9  ( not.witlistftnding  charging  upon  the 
fants  is  proMlMted:.by  Constitution)  ^'MeCluxe  y.  Sparta,  34  Wis.  2G9, 
.64  N;  W.  337.  ...   .,  ■'      ••  ^      ..       .:     .     . 

And  that  the  eourt  may  pro^Hy  tcOl  the  jnry  that  there  i«  no  direct  evi- 
>'  dence  ef  -a  faet  in  issue,  where  tlie  levidence  of  anch,  fact  is-  wholly  cir- 
cumstantial, see  Maynard  v.  Tyler,  168  Mass.  107>  46  N.  E.'413. 

But  thfe  slightest  evidence  ftom  which  tlie  jiii^y  may- properly  infer  the  fact 
is  enough  to  preclude  such  instruction.  Bond  vJWkrren,  63  N.  C.  (8 
Jones,  L.)  192.  See  also  the  foUowing  cases,  approving  the  rej^ection 
of  a  request  to  charge  th-at  there  waa  no  evidence  pf  a  material  facti 
where  in  fact  there  was, evidence,  though  slight,  and. though  conflicting. 
Kansas  City,  M.  &  B.  R.  Co.  v.  Burton,  97  Ala.  240,  12  So.SS;  Central 
R.  Co.  v.  State,  82  Md.  647,  .88.  Atl.  265;  Pomeroy  rV.  Bo&tpn  &  M.  R. 
Co.  172  Mass.  92,  51  N.  E.  523;  Warren  v.  Halley,  107  Mich.  120,  64 
N.  W.  1058.  And  that  it  is  error  to  so  charge  despite  such  evidence, 
Bee  Bisewski  V.  Booth,  100  Wis.  383,  76  N.  W.  34i.  .V    ;, 

•  Knox  V.  Fair,  17  Ala;  503.    :     • 


1  >  > 


80.  Disregarding  evidence. 

The  court  may  instruct  the  jury  to  disregard  evidence  wrong- 
ly admitted,  although  it  w^s  admitted  without  objection  and  has 
BQt . been  struxjk.  out  ^      .  .. 

But  a  party  cannot  ask^uch  aninstruction^  as  tnatterdf  riglit, 


..who  did  not  object  as  soon  as  the  groiiad  of  objectioii  ^as  known 
to  him.^  '  '..  .. 

1  Pennsylvania  Co.  v.  Roy,  102  U.,  S.  451,  458,  26  L.  ed.  141 ;  Peopl^  ^. 
Parish,  4  Denio,  153;  s.  p.  Morton  v.  Be'ari,  2  Harr.  &  G.  13^. '•  "Realteit 
for  instruction  fo'  diferegard  ia  th^:  propfefr  remedy  if  motion  to  strike 
out  improper  ^videnee  IB  ireiused.  Parker  si  Paine^  37  Mi9ar769i  t6t  N. 
Y.  Supp.  942.  Se^  MeCoy  v.  Munro,  76.App,  Dlv.  4|95,  78  N.  Y.  Supp. 
849  (where  it  is  said  that  a  moti9p  to  stril^e  out  is  not  the  proper 
remedy). 

Contra,  Becker  v.  Becker,  45  Iowa,  239  (on  the  ground  that  omitting  to 
object  led  the  other  paity  to  rely  on  its  going  to  the  jury,'  irtstead  of 
supplying  better  evidence).  See  also'Fiali  v.  Chicago,  R.  I.  &  P.- R'.  Co. 
'  81  Iowa,  280,  46  N.  W.  958^  where  it  is  held  that  after  a  party^  has 
oni^tted  to  object  to, the  introduction  of  evidence  he  cannot  then  ques< 
tion  its  aompe<;ency  by  a  motion  for  a  peremptory  instruction  for  a 
verdict  in  his  favor  on  the  ground  of  insufllcicncy  of  evidencel  And 
in  Davidson  v.  Wallingford,  88  Tex.  619,  32  S.  W.  1030,  it  is  held 
errbf  to  instruct  tlie'jury  to  disfegaid  testimony  which  has  been  ad- 
mitted over  or  without  objection.  '  What  is  admitted  either  over  ob- 
jection or  withput  objection  sliould  be  left  for  the  consideration '6f  the 
jui:y",  without '  comment  afTectiiig  Us  weijghf  and  witliolit  devolving 
upon  them  the  duty  of  determining  its  admissibility,  a  function  prop 
erly  to  be  performed  by  the  court. 

Whether  instructions,  will  <jure  the  error  is  another  question. 

•  Edgi  vi;l£eith,  33  Smfedes  &.M.  295;  Ganson  v.  Tifft,  71  N.  Y.  48,  5«;  Recs 
V.  J^ivingston,  41  Pa.  113;  Harrison  v.  Yottng,  9  Ga.  i359,  3G(J;  Insur 
ja^^.CpSv  .Vi  Scales,  101  Tenn.  (528,  49  S.  W.  743   (no  error  to.xefua*' 

,    :  such  an  instruction).  .  And  an<  instruction  to  disregard  received  with 
-out  .QbjeqtiQP)  whose  nature  ds.  patenjfc,  and  which .  pi^operly  belqqgs  in' 
J     th/e  case,  was  held  to  l^^ive  be^n  propeirly  refused,  in. Coombs  Com,  Co.  v. 
Block,  T30  Mo.  GOa,  ?2  S*.W.  1139, . 

(^oii^ra;  Hamilton  v.  New  York-  0.  R.  Co.  51  N.  Y.  100,  106;  Barnettv.  St. 
Anthony  Falls  Water  Power  Co.  33  Minn.  265,  22  N.  W.  535,  638. 

This  piile,'wbi«h  i  state  thus  in  deference  to  recent  authority,  leax&iAt'ito 
the  discretion  df  the  judge  whether  tt)  instruct  the  jury  to  disregard 
or  not.     If  thiS'  be  s^und,  tfa«  discretion  should  be  controlled  by  the 

r:T  'ii^nowing.jdifitiiKJtioii;  If  the  objection  goes  to  the  mean;»  of  evidence 
ojd'tlw  waoner  of  pnoof, — ras,  for  instance,  the  competency  of  a  wit- 
nWs,.5$ri0cf  .orAliUi  lieu  ol  .written' evidence,  or  the  authentication  of  a 
document,  or  to  rempteness  in  jpoint  of  time  or  plaea  on  a  question 
.o^^y^^e,-:rth^  omission  to  object  or  moye  to  strike  out  should  gener^t 
ly,.he  .dcem,ed  ^  waiver,- givii^  tjie  adversary,  who  niight  have  supplied 
,,1,J|^j^efect, on;  tiinely^* ^objection,  a- /right, to, have  the  evidence  go  to  the 
jijry,.  .But, if  th,e.,ol3iection  goes  to  the  substantial  relevancy  of  the 
facj)  proved^  that  ip.  to  ,^ify,,.  its  intrinsic  qapacil^  to.  afford  any  fair 
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^ound  of  an  inference  afTecting  the  issue,  it  ought  not  to  be  deemed 
waived. 

3i.  Expressing  opinion  on  weight. 

Unless  expressly  forbidden  by  statute  or  otherwise,*  it  is 
within  the  power  of  the  presiding  judge  to  express  his  opinion 
upon  a  question  of  fact  in  his  charge  to  the  jury.* 

But,  irrespective  of  what  may  be  the  course  of  practice  in  the 
state  courts  as  to  forbidding  the  presiding  judge  to  express  his 
opinion  upon  questions  of  fact  in  his  charge  to  the  jury,  a  judge 
of  a  United  States  court  may  do  so.' 

If  the  power  be  exercised,  however,  it  is  indispensable  that  no 

rule  of  law  be  incorrectly  stated  and  all  questions  of  fact  ulti- 
mately submitted  to  the  determination  of  the  jury.* 

1  Several  of  the  states  have  statutes  or  constitutional  provisions  prohibit- 
ing this  practice;  and  that  it  is  error  for  the,  judge,  in  violation  of 
these  prohibitive  provisions  to  do  so,  see,  for  example,  the  following 
cases:  Kauffman  v.  Maier,  94  Cal.  269,  18  L.R.A.  124,  29  Pac.  481; 
Wheeler  v.  Baars,  33  Fla.  696,  15  So.  584;  Louisville  &  N.  R,  Co.  v. 
Tift,  300  Ga.  86,  27  S.  E.  765;  Louisville,  N.  O.  &  T.  R.  Co.  v.  White- 
head, 71  Miss.  451,  15  So.  890;  Knowles  v.  Nixon,  17  Morit.  473,  43 
Pac.  628;  Sherrill  v.  Western  U.  Teleg.  Co.  116  N.  C.  655,  21  8.  E. 
429;  Jackson  v.  Jackson,  32  S.  C.  591,  11  S.  E.  204;  Davidson  v. 
Wallingford,  88  Tex.  619,  32  S.  W.  1030. 

And  that  it  is  proper  to  refuse  to  so  charge  on  the  weight  of  the  evidence, 
see  Flanagan  v.  Scott,  102  Ga.  399,  31  S.  E.  23 ;  Ohio  &  M.  R.  Co.  v. 
Pearcy,  128  Ind.  207,  27  N.  E.  479 ;  Bogie  v.  Nolan,  96  Mo.  86,  9  S.  W. 
14;  Wilson  V.  Gamble,  50  Neb.  426,  69  N.  W.  945;  Baldvirin  v.  Von  der 
Ahe,  184  Pa.  116,  39  Atl.  7;  Dickeschied  v.  Exchange  Bank,  28  W.  Va. 
841.  Or  to  modify  a  request  by  striking  out  the  objectionable  poi;^ion. 
Carron  v.i  Wood,  10  Mont.  500,  26  Pat.  388.  . 

In  Alabama,  the  judge  cannot  charge  on  lihe. effect  ol  the  evidenee  unless  re- 
quested by  couiusel  to  do  so.  Parker  v.  Daughtry,  111  Al^  529,  20 
So.  362  (error  to  do  so  in  the  absence  of  such  request), 

Aa  to  whether*  it  is  proper  practice  in  New  Hampsbi)re,  the  cases  are  not 
agreed.  Compare,  for  instance,  Haven  v*  Richardson,  5  N.  H.  126; 
Patterson  v.  Calebrook,  29  N.  H.  94;  dook  v»  Brown,  ^  N.  H.  480; 
State  V.  Pike,  49^  N.  H.  416,  6  Am.  Rep.  533; 

«Cook  V.  M.  Steiriert  &  Sons  Co.  69  Conn.  91,  86  Atl.  1008;  Washington 
Gaslight  Co.  v.  Poore,  S  App.  X>.  C.  127;  Blumeno  v.  Gi*and  liapids  & 
1.  R.  Co.  101  Mich.  325,  59  N.  W.  594;  First  Nat.  Bank  v.  Holan,  63 
Minn.  525,  65  N.  W.  952  '(t!ie  practice  not  cotiiihehded,  but  held  to  be 
no  ertor,  provided  the  question  is  fairly  left  tbtlie  jury- for  their 
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determination) ;  Castner  v.  Sliker,  33  K  J.  L.  512;  Foley  v.  Loughraii, 
60  N.  J.  L.  464,  38  Atl.  960,  39  Atl.  358;*  Hurlburt  v.  Hurlburt,  128 
N.  Y.  420,  28  N.  E.  651;  Price  v.  Hamsclier,  174  Pa.  73,  34  Atl.  540; 
Rowell  V.  Fuller,  69  Vt.  688,  10  Atl.  853;  Barndt  v.  Frederick,  78 
Wis.  1,  11  L,R.A.  199,  47  N.  W.  6.  ' 

Judge  may  express  his  opinion  on  the  facts  provided  applicable  rules  of 
law  are  correctly  stated,  and  the  facts  are  ultimately  submitted  to  the 
jury  with  the  statement  that  the  jury  are  not  bound  by  his  opinion. 
Lesser  Cotton  Co.  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  52  C.  C.  A.  95,  114 
Fed.  133;  Kerr  v.  Modern  Woodmen,  54  C.  C.  A.  655,  117  Fed.  693; 
Vanarsdale  v.  Hax,  47  C.  C.  A.  31,  107  Fed.  878;  Aerheart  v.  St. 
Louis,  I.  M.  &  ,S.  R.  Co.  40  C.  C.  A.  171,  99  Fed.  907;  Nyback  v. 
Champagne  Lumber  Co.  48  C.  C.  A.  632,  109  Fed.  732;  Nome  Beach 
Lighterage  &  Transp.  Co.  v,  Munich  Assur.  Co.  123  Fed.  820;  Butler  v. 
Barret,  130  Fed.  944;  Bonness  v.  Felsing,  97  Minn.  227,  114  Am.  St. 
Rep.  707,  106  N.  W.  909;  Knee  v.  McDowell,  25  Pa.  Super.  Ct.  041; 
Treec^  v.  American  Asso,  58  C.  C.  A.  260,  122  Fed.  598;  Larson  v. 
Barlow,  112  Minn.  240,  127  N.  W.  924;  Bernstein  v.  Walsh,  32  Pa. 
Super.  Ct.  392. 

And  that  reasonable  comments  and  remarks  in  evidence  and  witnesses  are 
proper  was  held  in  Louisville  &  N.  R.  Co.  v.  York,  128  Ala.  305, 
30  So.  676;  Matthews  v.  Farrell,  140  Ala.  298,  37  So.  325;  Chicago 
City  K.  Co.  V.  Creech,  207  111.  400,  69  N.  K.  919;  Stowell  v.  Staiidard 
Oil  Co.  139  Mich.  18,  102  N.  W.  227;  Harrison  v.  Lakeman,  189  Mo. 
581,  88  S.  W.  53;  Seely  v.  Manhattan  L.  Ins.  Co.  73  N'.  H.  339,  61 
Atl.  585;  Puett  v.  Caldwell  &  N.  R.  Co.  141  N.  C.  332,  53  S.  E.  852; 
Cross  V.  Coffin-Fletcher  Packing  Co.  123  Ga.  817,  51  S.  E.  704;  Board 
of  Internal  Improvement  v.  Moore„  25  Ky.  L.  Rep.  15,  74  S.  W.  083; 
Liscomb  v.  Manchester  &  L.  R.  Co.  70  N.  H.  312,  48  Atl.  284;  Phoenix 
Brewing  Co.  v.  Weiss,  23  Pa.  Super.  Ct.  519;  McKinstry  v.  Collins, 
74  Vt.  147,  52  Atl.  438;  Guertin  v.  Hudson,  71  N.  H.  505,  53  Atl.  736; 
Werner  v.  Chicago  &  N.  W.  R.  Co.  105  Wis.  300,  81  N.  W.  410;  Reeder 
V,  Traders*  Nat.  Bank,  28  Wash.  139,  68  Pac.  401;  Chicago  City  A. 
Co.  V.  Bennett,  214  111.  26,  73  N.  E.  343;  Commonwealth  Electric  Co. 
V.  Rose,  214  111.  545,  73  N.  E.  780;  Wimber  v.  Iowa  C.  R.Co.  114 
Iowa,  551,  87  N.  E.  505;  Illinois  C.  R.  Co.  v.  Jolly,  119  Ky.  452,  84 
S.  W.  330;  Story  v.  Concord  &  M.  R.  Co.  70  N.  H.  364,  48  Atl.  288; 
Texas  &  P.  R.  Co.  v.  Rea,  27  Tex.  Civ.  App.  649,  05  S.  W.  1115;  Mis- 
souri, K.  &  T.  R.  Co.  V.  Follin,  29  Tex.  Civ.  App.  512,  68  S.  W.  810. 

But. see  Letts,  v.  Letts,  pi  Mieh.  590,  52  N.  W.  54  (holding  that  the  use 
of  language  from  which  the  jury  may  infer  a  clear  intimation  of  the 
views  of  the  judge  on  the  factfl  is  objectionable) ;  Kelly  v.  Emery,  75 
Mich.  147,  42  N.  W.  795;  Preston  Nat.  Bank  v.  Michigan  Mut.  F.  Ins. 
Co.  115  Mieh,  511,  73  N.  W.  816  (holding  that  to  so  modify  a  request 
to  eharge  as  to  give  the  jury  an  impression  of  the  judge's  personal 
opinion  is  reversible  error). 
Abbott,  Civ.  Jur.  T.— 48. 
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AiLd;4n;tlie  following, cases,  ajso  it  was  held  improper  for  the  judge  to  ex- 
,-'    press  hiaopinip^  on.th^  facts:  ^  I^8ur,an9e  Co.  of  N.  A.  v.  teader,  121 
,  .jGa,  j26p^.  48  S.,E.  972;  Coombs  v.  Mason,  97  JVle.,270,  54  Atl,  728;  Cook 
r\    Y...Bar);J©tt,, 179  Mass..  670,  6X  Nr,  E.  266;  Flj^tcher  y.  South  Carolina 
&  G.  Extension  R.  Co.  67  S.  C.  205,.  35  S.  E.,613;  Sutton,  v.  Clark,  59 
S.  C.  440,  82  Aip.  St.  Rep.  848,  38  S.  E.  150;  Thomasson  vi  Southern 
R.  Co.  72  S.  C.  1,  51  S.  E.  443-  'Franey  V.  Illinois  C.  R.  Co.  104  HI. 
App.  499;   Inboden  V.  St.  Louis  Union  Trust  Co;  111  Mo.  App.  220, 
J       86, S.  W.  26,3;  Gilliard  y.  Board  of  Education,  141  K  C.  482,  54  B.  E. 
413;  Atlanta,  K.  &  1^.  R.  Co.  v.  Gardner,  122  Ga.  82,  49  S.  E.  818; 
Feitl  V.  Chicago  City  R.  Co.  2il  111. '279,  71  N.  E.  991;  Southern  R. 
'.      Co.  V.  Scanlon,  29  Ky.  L.  Rep.  266,  92,S.'W.  927;  Williams  v.  Atlantic 
Coast  Line  R.  Co.  140  N".  C.  62^,  53  S.  E.  448;  Galveston,  H.  &  S.  A. 
R.  Co.  V.  parish,  —  Tex.   piy.  App.  — ,   95   S.   W.'  682;    Nyback  v. 
.;     Champagne  Lumber  Co.  48  C.  C'.A.  632,  10^9  Fed.  732;  Shafer  v.  Eau 
.  ;.    CUfre,  105  W^.  239,  81  N.  W.  409;  North  Georgia  Mill,  Co.  v.  Hen- 
derson Elevator  Co.  UO  Ga,  113,. 60  S.  E.  258,  24  L.R.A.(N.S.)  235. 

*.1fhe  power  of  the  courts  of  the  United  States,  in  this  respect  is  not  con- 
trolled  by  the  state  statutes  or  constitutional  provisions  forbidding  the 

-,       .judge  tq  express  his  opinion  upon  the  facts.    Nudd  v.  Burrows,  91  U. 

^  .    S,  426,. .23  L.  ed.  286  (a  case  from  a  Federal  court  sitting  in  Illinois); 

,Vick3burg  4  M.  R.*  Co.  v.,  Putnam,  118.tr.  S!  545,  30  L.  ed.  257,  7  Sup. 

,  ..     Ct^  Rep.  1  ,(a  case  fronji  a  Federal  court  sitting  in  Georgia),  and  cases 

;    (there, cited,;  California  Ins.  Co.  v.  Unjon  Compress  "Co.  133  U.  S.  387, 

,     33  L>.ed,  730,  10  Sup.  Ct,  Rep.  365  (a  case  from  a  Federal  court  sitting 

..-,.ia{  Arkansas);    Sommers  v.   Qarbon  Hill   Coal  Co.     91   Fed.  337   (a 

,.       ;Cas«)/,from  a  Federal  court , citting  in  Washington).     In  all  of  these 

;  ;,  cases,,  and  ipany  others  which,  might  he  cited,  statutes  or  constitu- 
tional provisions  of  th^  state  in  which  the  Federal  courts  were  'sitting 
prohibited  the  judge  from  expressing  any  opinion  on  questionsOf  fact, 
and  some  of  l^hem  even  forbade  his  commenting  at  all  on  the  evidence. 
See,  for  instance,  Sommers  v.  Carbon  Hill  Coal  Co.  91  Fed.  337. 

!l|Rw<?ker  V.  Wheeler,  127  U.  S.  86,.  32  L.  jed.  ;102,  8  Su^.  Ct.  Rep.  1142,  and 
.     cases  citCj^.     See  also  cases  cited  in  note  2,  immediately  preceding. 

The  line : which  separates  the  proyinces,  of  the  cQurt  and  qf  the  jury  must 
not  bft  overloji^ed  by  the  cqurt.  Care  must  be  taken  that  the  jury  are 
no^  misled  into  the  belief  that  they  are  al\ke  bound  by  the  views  ex- 
p,re9aed  upon  the  evidence  and  the  instructions  given  as  to  the  law. 
They  must  distinctly  understand  that  what  is  said  as  to  the  facts  is 
only  advisory,  and  in  no  wise  intended  to  fetter  the  eXtercise  finally 
'  '  'of  their  o^n  ittdepeindeiit 'juclgmeht.  'Nudd  v.  BurroMrs,^  81  U.  fi.  439, 
""'  ^23  L.  ed;  2589:       '  '    •  '■••—..'■•'       ■  '  ■■  '^.-    ?  i-       .     '  - 

In  order  to  preserve  a -just  balance  between  the  distinct  powfers  of  the 
court  and  the  jui-y,  and  that  the  parties  JDB.f  enjoy,  in  uftimpaired 
vigor,  their  constitutional  right  6f  having' the  law*  decided- by  the  court 
aiid'of  hdvinjg^  the  fact  dedfted  by  the  jtity,  ^^very  charge <  sboukl  dis- 
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tinguish  clearly  between  tie  law  fuid  the  is^t,  so  that  the  jvarj  canj- 
not  misunderstand  their  rights  or  their  duty,  nor  mistake  the  opinion 
of  the  judge  upon  matter  of  fact  for  his  direction  in  poiiit  of  law. 
The  distincj;ion  19, all  important  to  the  jury..  The  direction  of  the  jud^je, 
in  the  one  case,  is  .obligatory  -upon  their  consciences,  and  so  they,  will, 
and.  so  they  ought  to,  regard  itJ^  but  his  opinion  in  the  other  ca^e  is 
mere  advice,  and  the  jury  are  bound  to  deqi^e  for  theros,elves,  notwi'in- 
fitanding  the  opinion  of  the  judge,  and  to  follow  that  opinion  no  farther 
than  it  corresponds  with  the  conclusions  of  their  judgment.  Unless 
this  distinction  be  kept  steadily  in  view,  ad^  )ie  d^fided.'\^ith  aB  pb& 
'  •ibfe  p]feQi«i6n,  ,'t(he!  tr,ial  ^y,  jury:  *n^%y>  in  time,  ^  brokeu  down,  |and 
rendered  nonvin^l, and,  useless.  New  York  Firemen  Ins.- .Go.  v.  Walden, 
12  Johns.  51^,  7  Am.  Dec.  340. 

■    .      i 

The  rule  has  been  well  stated  thus:  Where  the  judge  intends;  in  comnlent- 
^ng  on  iacts,  merely  to  indicate  an  opinion  on  a  question  which  he 
leaves  to  the  jury,  the  proper  form  of  cliarge  is  to  tell  the  Jury  that 
the  cause  of  action  or  defense,'  as  the  case  may  be,  rests  upon  a  question 
which  the  judge  specifies,  and  that  it  is  for  them  to  judge  from  the 
evidence  ^^hether  the  fact  be  one  way  or  the  other,  and  if  they  slhoUiii 
be  oi  the  opinion  one  way  they  must  find  for  the  defendants,  and  if 
they  thought  btherwise,  they  must  find  for  the  plaintiffs.    ■      '  ^ 

If,  then,  the,  judge  deems  proper  to  give  his  opinion  on  the  "fact,  for  the 
assistance  or  satisfaction  of  the  jury,  he  may  do  so  with  utility  and 
safety.  .,  '  .  ' 

But  if  he  tells  the  jurj  that  the  matters  given  ift  evidence  are  conclusive 
on  the  one  side,  and  the  matters  given  in  evidencie  on  the  other  side 
are  not  sufficient,  and  that-  if  the  jury  agree  with  hini  in  opinioti  they 
ought  to  find  so  and  so,  without  mdre,  'it  is  error.  Kew  York'  Fire- 
men liis.  Co.  V.  Waideii,  12  Johns.  513,  7  Am.  bee.  340;  's.  p.  Ootdmi 
V.  liittle,  8  Serg.  &  Hi  533,  11  Am.  Dec.  «632;  AlMs  v.  Leonai^d,  58  K. 
Y:  2f88;  Massoth  V.  Deliaware  A  H.  Canal  Co.  64  N.  Y.  624,  539.  'Contra, 
Vedder  V.  Ffellows,  2t)  isr.  Y.' 1^,  130.  '  • 

For  a  discussibn  of  the  different  rules  as  to  right  of  judge  to' instruct  on 
weight  of  Evidence,  with  citation  of  itian'y  "cases,  see  14  R.  C.  L.  pp. 
.    741-745,  §§  14-16.     '  i  .         •    ..    :  ... 

It  is  not  error  to  refuse  to  express  an  opinion  on  the  suffi- 
ciency of  evidence,  if  the  evidence/is  x^9ft/.g^fliQie^t.t<?!..w•^rf^t 
a  peremptory,  rxiling .  in  f ^vor  of  \  ik^  party  xelying  on  ,it,^: 

1  Moore  v.  Meacham','  10  N.  Y.  267.  ^  -  '"  "  '■ 


•»     ;.'     .   ■'•    T'. 


32.  Sufficiency  of  evidence. 

It  is  error  to  tell  the  jury,  without  qualification,  that  the  evi- 
dence raises  a  presuipption  of  a  partieuliar  jacli,  or  is  stifflclerit 
to  justify  finding  a  particular  fact,  if  it  raises,  not.  a  presump- 
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tion  of  law,  but  only  a  presumption  of  fact  on  which  they  mighi 
find  either  way.* 

1  Stone  V.  Geyser  Quicksilver  Min.  Co.  52  Cal.  315;   AlHson  v.  State,  42 

Ind.  354,  357;  s.  p.  Read  v.  Hurd,  7  Wend.  408. 
And  that  it  is  proper  to  refuse  to  so  charge,  see  Chicago,  B.  &  Q.  R.  Co.  v. 

Warner,  123  111.  38,  14  N.  E.  206. 

33.  Result  of  testimony. 

It  is  hot  error  to  refuse  to  instruct  the  jury  that  if  they  be- 
lieve a  specified  witness,  they  should  find  for  the  party  for  whom 
he  testified.* 

1  ChapjiiVn  v.  Erie  R.  Co.  55  N.  Y.  579,  reversing  1  Thomp.  AC.  520;  Dolan 
V.  Delaware  &  H.  Canal  Co.  71  N.  Y.  285;  Bailey  v.  Bailey,  97  Mass. 
373. 

But  it  is  not  necessxirily  error  to  instruct  them  that  the  testimony  of  a 

;    witness,  if  believed,  establishes  a  fact,  if  the  testimony  is  clear,  and 

they  are  given  to  understand  they  may  believe  or  not.     Russell  v. 

;   J>ly,  2  BJack,  675,  17  L.  ed.  258.     See  also  Alabama  G.  S.  R.  Co.  y. 

,  Moody,  90  Ala.  46,  8  So,  57;  McKean  v.  Salem,  148  Mass.  109,  19 
N".  E.  21   (where  the  testimony  of  the  witness  was  the  only  testimony 

,  on  the .  subject  )• ;  Partridge  v.  Sterling,  79  Mich.  302,  44  N.  W.  CU 
(where  there  was  no  dispute  as  to  the  fact^  testified  to  by  the  wit- 
ness) ;  s..  p.,  where  the  conflicting  witnesses  were  the  ])arties,  Bellew 
V.  Ahrburg,  23  Kan.  287. 

AQd  to  instruction  that  if  the  jury  believe  that  a  specified  witness  has 

.  told  the  truth  to  find  fpr  plaintiff,  but  that  if  they  believe  he  did  not 

tell  the  t^uth,/and  should  believe  as  testified  by  the  other  witnesses, 

to  find  for  defendant,  was  held,  in  Harris  ▼.  Murphy,  119  N.  C.  34, 

.     ,25  S.  E.  703,  not  to  be  ipisleading  as  raising  an  inference  that  more 

r     weight,  ipthe  opinion  of  the  court  should  be  given  tb  the  testimony 

of  such  witness  than  to  that  of  the  other  witnesses  whose  testimony 

contradicted  bis. 


84.'  Gircntistantial  evidence. 

W&ere  the  eirciimstailces  together  are  suffioieiit  to  snataiu 
the  finding  of  a  fact,  the  adverse  party  h^s  no  right  to  require 
that  the  jury  be  instructed  that  separately  not  one  of  them  is 
sufficient.^ 

Igeptt  V.  Lloyd,  9  Pe^.,418,,  460,  9  L.  ed.  178,  193;  Keenan  v.  Hayden,  39 
Wis.  558,  561;  Cowan  v.  Chicago,  M.  &  St.  P.  R.  Co.  80  Wis.  290,  60 
■  *  '  N.'W.  180.      '    ' 
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35.  Alteniative  propositions. 

A  party  is  entitled  to  have  specified  charges  upon  the  law 
applicable  to  each  of  the  various  hypotheses  or  combinations  of 
facts  which  the  jury  from  the  evidence  might  legitimately  find/ 
and  which  have  not  been  covered  by  other  instructions.^ 

ISword  V.  Keith,  31  Mich.  247,  255;  Foster  v.  People,  50  N.  Y.  598  (crim- 
inal case).  And  following  up  such  instructions  with  an.  instruction 
that  if  the  jury  do  not  iind  the  facts  as  t^laimed  in  them. the  law  as 
stated  in  them  has  no  application  was  held  no  error  in  Morris  v.  Guf- 
fey,  188  Pa.  534,  41  Atl.  731.  ' 

But  no  right  to  such  instructions  exists  where  each  party's  contention  on 
which  he  is  entitled  to  recover,  if  at  all,  involves  but  one  hypothesis, 
and  both  contentions  are  utterly  inconsistent  wi^th  each  other  and  both 
cannot  be  true.  Morehouse  v.  Remson,,59  Gonn^  392, ,2^  Atl.  4^7^  (an 
action  on  an  oral  contract  in  which  the  contract  was  shown  to  be,  ac- 
cording  to  either  party's  evidence,  one  definite  contract,  each  Utterly 
inconsistent  with  the  other). 

36.  Misuse  of  evidence. 

A  party  has  a  right  to  have  the  jury  instructed  that  evidenee' 
admitted  only  for  a  specific  purpose  cannot  be  regarded  by  them 
for  another  purpose  for  which  it  Was  incompetent^ 

I  Diamond  Rubber  Co.  v,  Harryman,  41  Colo.  415,  92  Pac.  922,  15  L.te.A. 
.  (N.S.)  775;  Henson.v.  King,  47  N.  G.  (2  Jones,  L.)  385;  Brush  Elec- 
tric Light  &  P.  Co.  V.  Wells,  103  Ga.  512,  30  S.  E.  533;  Illinois  C.  R. 
Co.  V.  Houchins^  121  Ky.  526,  89  S.  W.  530,  1  I..R.A.(N.S.)  375,  123 
Am.  St.  Rep.  ?05;'  Southern  R.  Co.  v.  Thurman;  121  Ky.  716,  90  S.  W. 
240,  2  L.R.A.(N.S.)  1108;  Hardy  v.  Milwaukee  Street  R.  Co^  89''Wis. 
183,  61  N.  W.  771 ;  s.  p.  WiHiams  v.  Mechanics*  &  Traders'  F.'  Ins. 
Co.  54  N.  Y.  577;  Weir  v.  McGee,  25  Tex.  Supp.  20.  And  see  ante, 
chapter  xxii.  §  8,  i. 

But  an  instruction  which  impliedly  limits  the  effeqt  of  admissipns  which 
are  in  fact  competent  as  original  and  independent  evidence  is,erronepUB. 
Logansport  &  P.  G.  Tump.  Co.  v.  Heil,  118  Ind.  135,  20  N.  E.  703.' 

37.  Affirmative  and  negfatire  testimony. 

It  is  not  error  to  instruct  the  jury  in  an  appropriate  case  that 
it  is  a  rule  of  presumptions  that  ordinarily  a  witness  who.  tes- 
tifi,es  to  an  affirmative  is  to  be  preferred  to  one  who  testifies  to 
a  negative,  because  he  who  testifier  to,  a  negative  may.  havQ  for- 
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gotten.    It  is  possible  to  forget  a  thmg  that  did  happen.    It  is 
not  possible  to  remembet  a  thing  that  never  existed.^ 

1  fettdh  |in  instruction  was  approved  ini  Stitt  v.*  Hxiid«k<jper,  17  W^all.  384, 
21  L:  ed,  ,644,  and  Griffit]b  v.  paltimore  ^  0.  OR,  Co.  44  Fed.  583.  In 
Missouri  P.  R.  Co.  v.  Moffatt,  56  Kan.  667,  44  Pac.  607,  it  was  held 
to  be  the  duty  of  the  court  upon  request  to  call  the  attention  of  the 
jury  to  the  relative  value  of  positive  evidence  that  signals  'were  given 
by  a  railway  train  approaching  a  crossing,  and  merely  negative  testi- 
mony  that  they  were  not  given. 

And  the  right  of  the  court  to  instruct  the  jury  to  give  greater  weight  to 
positive  than  to  negative  testimony,  other  things  being  equal,  is  sus- 
t;ainfed  in  Southern  R;  Co.  V.  O'Bryan,  110  Ga.  147,  45  S.  E.  1000; 
St.  Louis  <fe  F.  R.  Co.  v!  Brock,  69  Kan.  448,  77  Pac.  86;  Pyne  v.  Dela- 

'•  ware,  L.  &  W:  RJ  Co.  212  Pa.  143,  61  Atl.  817;  Hildmari  v.  Phillips, 
'  '  106  Wis.  6il,  82  N.  W.  566. 

But  in  Atlanta. Con^ol..S^r.eeti  .R.  Co.  v.  Bigham,  105  Qa,.  498,  30  S.  E. 
934,  a  refusal  so  to  charge  was  held  proper  for  failure  of  the  request 
to  embody  the  qualification  that  other  things  must  be  equal  and  the 
witnesses  of  equal  credibility.  Such,  too,  was  the  case  in  Sibley  v. 
RatliflFe,  50  Ark.  477,  8  S.  W.  686.  ..,.'•    i    .  •      ' 

On  the  other  hand,  there  are'  <iases  which,  whilie  admitting  the  rule  of 
eyidenee  to  be  as  stated  with  ref ^-renee  to  positive  -and  pegative  testi- 
mony, hold  t^at.it  is  .not  a  proper  matter  on  which  to  charge  the 
jury,  in  that  it  violates  the  rule  forbidding  a  charge  on'  the  weight  of 
.  the  testimony,  and  that,  although  they  might  not  reverse  because  such 
.  an  instruction  was  given,  they  certainly  will  not  regard  the  refusal 
,,     qi  such, an  instruction  as  error.     Ohio  &  M-  I^-  Co..  v.  Buck,  130  Ind. 
,  300,'  30  .ir.  E.  19;  Atchison,  T.  &'S.  ¥.  R.  Co!,  v,  Feehan,  149  111.  202, 
.   3,6  ,N.  E..  1036.     For  other  instances  of  cases  in  which  refusal  to  so 
;  ; instruct  yras  sustained,  see  Louisville,,  N.  A..&  C.  R.  Co.  y.  Stommel, 
'  /l2i5  ind.  35,  25  N.  E.  863;  Missouri  jP.  R.  Co.  v.  Johng'oii,  44  Kan.  660, 
^    24  Pac.  1116;  Lonis  v.  Lake!  Shore  &  Mi  S.  R.  Co.  Ill  Mich.  458,  69 
'  N.  W.  642;   Ehrman  v.  [Nassau   Electric  fe.  Co.  23  App.  Div.  21,  48 
N.  Y.  Supp.  379;  Olsen  v.  Oregon  Short  Line  &  U.  N.  R.  Co.  9  Utah, 
'    ''129,  33  Pac.  623;  Bisewski  v.  Booth,  100  Wis.  38(3,  76  N.  W.  349. 

And.  see  aIso  Haun  v.  Rio  Grande,  Western  R.  Co.  22.  Utah,  346,  62  Pac. 

908;   Birmingham  R.  Light  &  P.  Co.  v.  Seaborn,  168  Ala'.  658,  53  So. 

241;  Louisville  &  N.  R.  Co.  v.  York,  128  Ala.  305,  30  So.  676,  holding 

that  it  is  for  the  jury  to.  d£tfirmlne  thtf  i^iaitlire  ;vmbie^i)if  {)ji8it£y%  alid 

.:  negative ,  tfesUmony  J   and  Central  R.  Co,  y.  Sow^ll,  ^Ga.  App.  142, 

.69  S.  E.  3^3;   apd  Cleveland  .CO.  &,St.  L.  R.' Co.  v.  'Sqhneider,  40 

Ind.  App.  38,  80  N.  E.,  985,  holding  tha£  it  is  error  for  tlie  court  to 

instruct  tli6  jury,  without  proper  qualiiications,  that  positive  testimony 

'is  entitled  to  mol*e  credit  than  negii^ive.'        t    ^ 
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38.  Tcstiinony  of  party. 

d,  ^fhen  his  only  evidence, — ^Wh^i^e  the  only  evidence  6f  a 
party  is  his  testimony  in  his  own  behalf  it  is  6rtor  to  instruct 
the  jury  that  if  not  improbable  nor  discredited  Ihdy  mUst  find 
for  him.^ 

1  Lesser  v.  Wutider,  9  Daly,  70;  ft.  p.  ante,  dh'apter  xir.  §  12; 

The  well-established  rule  followed  by  the  English  Court  of  Chancery,  that 
no  one  can,  on  his  own  testimony  (Whittaker  v,  Whittiaker/L.  .11.  21 
Ch.  Div.  657,  51  L.  J.  Ch.  N.  S.  737,  46?  K  T.  N.  S.  802,  30  ^teek^  Rep. 
787),  unsu'pported  by  corroborative  evidence,  ^stain  *i  claini  against 
the  estate  of  a  deceased  petsoii,—*«iay  be  satisfied  by'ddrrdboratiVe  evi- 
dence of  the  acts  of  the  pAtties  and  by  their  dofcuments.  Young  v. 
Wallingford,  48i  *L.  T.  N.  S.  7««,  ^2'L.  J.  Ch.  N.  8.  690,  31  Week.  Rep. 
838. 


/    .  . 


6.  When  contradicted  hy  himself. — ;A  party^s  testimony  in 
his  own  behalf  is  entitled  to  no  consideration  i:f  it  is  flatly, con- 
tradicted by  his  own  previous  WTitings.V 

I  Boyd  v,  CoJt,,  20  ^oy^<  Pr.  384.  It  i»  h^ld,  in,  Juniata  Bldg.  &  .Loan  Asso. 
v.  Hetzel,  103  Pa..  507,  that  in  an  e<iuity  caae  the  uncorrobo.ra ted.  testi- 
mony oi  a  party  impeaqliipg.  hi»  own  written  testimony,  or  varying  its 
effect^  iB  not  ftu^dient  to  go  to  ,the  j^ry->   l^yn^  v.  ,Pyn^,.  IQ  Jones  & 

8.  11.  .  ,   ■         t   . ,  .      ~  •.      '  ,  ' 

'  I '.    ■       •  II  .         .       •         ,     '  ••;''.        »  '        '  '  '      'i  ■'••ill 

39.  Conflict  tietween  adverse  parties'  testimony. 

Where  the  evidence  is  the,  conflicting  .testimony,  .pf.pl^injtil? 
and  defendant,  each  in. his  own  behalf,*it  is  errox  to  instruct  the 
jury  that  to  the  extent  of  the  conflict)' the  party  having*  the 
burden  of  proof  must  fail'.^  '    ' 

iKuehtf  V.  Wilson,  13  Wis:  104,  109;  Salter  v.  Alenn,  42  Ga.  ft4,  62. 

•  •    •      '■  •  '  '         "  •     ' 

40»  Omission  to, call  a  witness  or  to  testify.  .    / 

The  mere  omission  to  cdll  a  competient  and  available' wilJness 
who  has  some  knowledge  of  the  transactions,  wliich,  If  thfe  claim 
of  the  party  omitting  is  correct,  would  be  favorable,  and  wHo  is 
not  adyeraely  interested,  or  biased,  13  9^  pircu^nstance,  which,  the 
jury  may  consider ;  ^  but  it  is  error  to  instruct  them,,  even  when 
such  witness  is  a  party  on  the  same  side,  that  they  may  infer 
that  his  testimony,  if  he  were  produced,  wofild  be  fav6rable  to 
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the  other  party.'  But  the  court  may  properly  direct  the  atten- 
tion of  the.  jury  to  the  fact  that  a  party  to  the  action  failed  to 
take  the  stand  and  testify  as  to  facts  which  would  relieve  him 
from  liability.' 

1  Reynolds  v.  Sweetser,  15  Gray,  78,  79;  Bleecker  v.  Johnston,  69  K.  Y. 
309,  reversing  51  How.  Pr.  380,  It  is  error  to  instruct  the  jury  that 
a  party  is  bound  to  call  a  particular  witness  who  seems  to  be  able 
to  explain  evidence  against  him,  if  such  witness  is  interested  against 
the  party.    Coykendali  v.  Eaton,  42  How.  Pr.  378. 

While  no  presumption  arises  from  failure  of  a  party  to  call  a  witness,  the 
jury  may  draw  such  inference  therefrom  as  they  think  warranted  by 
the  evidence.  Kixkpatriok  v.  Allemannia  F.  Ins.  Co.  102  App.  Div. 
327,  92  N.  Y.  Supp.  466.  See  Cushman  v.  De  Mallie,  46  App.  Div. 
379,  61  N.  Y,  Supp.  878. 

«  Bleecker  v.  Johnston,  69  N.  Y.  309,  reversing  51  How.  Pr.  380.  See  also 
Brown  v.  Swanton,  69  Vt.  53,  37  Atl.  280,  holding  that  it  is  not  error 
to  refuse  to  charge  that  failure  to  produce  one  of  two  favorable  wit- 
nesses in  common  possession  of  certain  facts  testified  to  by  only  one 
ol  them  raises  a  fair  inference  that  the  facts  as  testified  to  by  the 
witness  who  was  sworn  are  false;  and  Carpenter  v.  Bailey,  94  Cal. 
406,  29  Pac.  1101,  holding  that  instructions  that  it  is  a  presumption  of 
law  that  evidence  wilfully  suppressed  would  be  adverse,  and  that  in- 
ferior evidence  creates  a  presumption  that  higher  evidence  would  Ije 
adverse,  are  prejudicial  error  as  applied  to  evidence  objected  to  when 
offered  and  excluded  as  inadmissible. 

There  is  much  conflict  of  opinion  on  the  question  whether  the  judge  may 
comment  on  the  absence  of  supposed  testimony  or  documents. 

Compare  Daub  v.  Northern  P.  R.  Co.  18  Fed.  625;  Nicol  v.  Crittenden,  55 
Ga.  497;  Atlanta  &  W.  P.  R.  Co.  v.  Holcombe,  88  Ga.  9,  13  S.  E.  751; 
Lowe  V.  Massey,  62  111.  47;  Moore  v.  Wright,  90  111.  470;  Miller  v. 
Dayton,  57  Iowa,  423,  10  N.  W.  814;  Freeman  v.  Fogg,  82  Me.  408, 
19  Atl.  907;  Mooney  v.  Davis,  75  Mich.  188,  42  N.  W.  802;  Fonda 
V.  St.  Paul  City  R.  Co.  71  Minn.  438,  74  N.  W.  166;  Sherlock  v. 
German-American  Ins.  Co.  21  App.  Div.  18,  47  N.  Y.  Supp.  315,  and 
cases  cited;  Carpenter  v.  Pennsylvania  R.  Co.  13  App.  Div.  328,  43 
N.  Y.  Supp.  203 ;  Brooks  v.  Steen,  6  Hun,  516 ;  Hall  v.  Vanderpool,  156 
Pa.  15^,  26  At!.  1069;  Steininger  v.  Hoch,  42  Pa.  432;  Frick  v.  Bar- 
bour, 64  Pa.  I2U;  American  Underwriter's  Asso.  v.  George,  97  Pa.  238; 
Collins  v.  Leaiey,  124  Pa.  203,  16  Atl.  765  (where  it  was  said  that 
the  reasons  why  certain  evidence  which  might  naturally  be  looked  for 
may  not  be  produced  are  so  many  and  so  various,  and  sometimes  bo 
difficult  of  explanation,  that  obviously  this  is  a  kind  of  argument  that 
requires  careful  handling,  especially  when  used  from  the  bench.  Bat 
it  is  a  legitimate  Instrument  in  the  investigation  of  truth,  and  a  liberal 
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discretion  in  its  use  must  be  allowed  to  the  trial  judge,  who  ii^  in.  n 
far  better  position  to  determine  the  occasion  for  it  than  the  appel- 
late court  possibly  can  be) ;  Seward  v.  Garlin,  33  Vt.  5S3;  Clough  v. 
Patrick,  37  Vt.  421. 
s  Union  Bank  y.  Stone,  50  Me.  595,  7d  Am.  P«c.  631. 

41.  Befnsal  to  produce  document. 

A  party  who  refuses  on  request  to  produce  a  document!  shown 
to  be  within  his  control,  thereby  raises  a  presumption  that  if 
produced  it  would  have  tended  to  support  the  evidence  which 
the  other  party,  in  the  absence  of  the  document,  is  compelled 
to  rely  upon.^ 

1  Clifton  V.  United  States,  4  How.  242,  11  L.  ejd..  957  (holding  the  rule  to 
apply  even  where  there  is  no  question  of  best  and  secondary) ;,  Wylde 
T.  Northern  R-  Co..  14  Abb.  Pr.  N.  S.  213,  53  N.  Y.  156. 

42.  Cnmnlative  evidence. 

If  a  party  has  called  one  witness  his  neglect  to  call  anoth*? 
to  the  same  point,  though  a  circumstance  to  be  considered  in 
weighing  the  evidence  that  is  actually,  adduced,  cannot  be  given 
to  the  jury  as  a  ground  for  inferring  that  the  testimony  of  the 
other  might  be  prejudicial.^ 

IBleecker  v.  Johnston,  69  N.  Y.  309,  reversing  51  How.  Pr.  380. 

43.  TTnimpeached  and  uncontradicted  testimony. 

The  general  rule  that  the  positive  testimony  of  an  unim- 
peached,  uncontradicted  witness  canyiot  be  disregarded  by  the 
jury,  does  not  apply  to  the  testimony  of  an  interested  witness, 
nor  to  one  whose  testimony  is  intrinsically  improbable,  ot  con- 
tradicted by  circumstances ;  *  nor  to  testimony  to  a  matter  of 
common  opinion  on  facts  that  are  before  the  jury.*  And  an  in- 
struction that  there  is  a  presumption  that  an  unimpeached  wit- 
ness has  testified  truly  infringes  the  province  of  the  jury.* 

1  Koehler  v.  Adler,  78  N.  Y.  287.  See  also  Curran  v.  A.  S.  Strange  Co.' 
dS  Wis.  59^8,  74  N.  W.  377,  recognizing  this  rule,  but  holding  refusal 
to  BO  charge  in  that  particular  case  was  not  error.  But  see  Irwiil  r. 
Metropolitan  Street  R.^Co.  25  Misc.  187,  54  IJ^.  Y.  Supp.  195,  where; 
this  question  is  discussed  at  some  length  and  a  refusal  to  so  charge 
sustained  on  the  ground  that  the  credibility  of  the  witness  is  for  the 
jury  to  consider  in  connection  with  the  other  evidence. 
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But' it' is  error  fdr  the  icourt,  in  his  charge,  to  cast  doubt  and  suspicion 
on  the  testimony  of  an  unimpeaehed  defendant  who '  has  testified  in 
Ms  own  behalf,  on  no  other  ground  than  the  opposing  counsel's  ground- 
less and  unrestrained  criticism  of  the  evidence  ih  his  argument.  Val- 
ley Lumber  Co.  v;  Smith;  71  Wip.  ,304,  ^7  JH.  W*  412. .    . 

'See  ante,  chapter  xxi.  §  18. 

»14  R.  C.  L.  p.  736,  §  10.  ...    .,.    •,.,    ,   ;.»:,    .;,'..     . 

Tk9  aiithopities  en. the  question  whether  an  instructlop,  that  a  witness  is 
.       pjesun^ed  to  spealc,the  truth. invades  the  province  of  the  jury  are  re- 
■      viewed  in  a  note  , in  14  L.R.A.  (N.S.)  947. 

44.  Impeached  testimony. 

The  testimony  of  a  witness  who  has  been  impeached  should 
g6  to  the'  jury,  tiot  with  an' instruotiofa-to  disregard  it  wholly, 
but  to'  be  \^eighed  in  connection  \vith  the  other  evidence.^ 
Whether  a  witness  has  been  successfully  impeached  or  not  is  a 
question  for  the  jury.* 

I'Wiiite  V.  McLean,  67  N.  Y.  670;  Dunn  v.  People, -29  N.  Y.  628,  87  Am. 

:;   {Dec.  .31S!;,  Rose  v.  Otiaj  18  Colo,  59,  31  Pac.  493.    See  also  Crowell  t. 

.   J^cGoon^  3.Q6.  Iowa,  26i6,  76  N.  W.  672,  sustainijng  refusal  of  a  re- 

.    quested  instruction  that  the  jury  might  disregard  the  evidence  of  any 

witness  if  they  found  from  the  evidence  that  his  gfeneral  reputation 

for  truth  and  veracity  in  the  community  in  Whieh  he  resided  was  bad, 

unless  he  wfis  corroborated. 

And  it  is  not  error  to  refuse  to  give  an  instruction  which  has  a  tendency 
to  single  out  any  particular  witness  by  calling  to  the  attention  of 
.the  jury,  the  fact  that  such  witness  has  been  impeached.     Darneal  v. 
•  •  Btiate,  14  Okla'.  Orifti.  Rep.  640,  174  Pac.  ioa,  1  A'.L'.r:  638. 

But  aii  instruction  that  the  jui^y  have  the  right  to  reject  all  the  testi- 

•mony  of  a- witness  who  has.  been  impeadied  by  proof  that  he  has  made 

. : , ,  contradictoi^y  and.  inconsistent  sf^ateifLents  out  ot  eovurt.  concerning  ma- 

♦  .  terial  ^nd  relevant  matters^  was  upheld,  in  White  y.  New  York  C.  & 
St.  L.  R.  Oo.  142  Ind.  648,  42  K*  E.  456,  as  proper,  under  a  statute 
providing  for  impeachment  by  such  proof. 

8  illis  V.  Leonard,  68  N;  Y.  288'.  .      '    '  " 


»■ 


45.  Falsus  in.  nno. 

i.  Where  a  witness  testifyiiag , to' matters  materifil  to  the  issues, 
as  to  which  deliberate  false  swearing  would  be-^perjury,  is  con- 
tradicted by  other  witnesses,  it  is  not  ertonebus  for  the  jndge 
to  charge  the  jury  that  if  they  believe  th.e  witness  has  knowingly 
sworn  falsely  ip  refj^re.ixce  to,  anj  fact,  he  is.  pot  entitled  to  be 


believed  imrefenence  U>  any  oth®r  f dot ;te»tified  to  by  him.*.  But 
a  party  is  not  entitled  to  have  the  jury  so  instructed  unless  hia 
falsehood  is  shown  to  b^  wilful  j  but  the  judge  should  only  cau- 
tion the  jury.*    ,.       .  .  ,  .     -  ... 

lO'Rourke  v.  PepnekoM,  IQfi.Cal.  ^^,  37  Pac-.  9?P;  »7u(ige  v.  Jofdaij,  81 
Iowa,  619,  46  N.  W.  1077;  Fraser  v..  H^gjgierty,  86  JAJ^h,  621,  4p  N. 
W.  616;  Hartpence.v.  Rogers,.  143  Mo,  623,  46  S.  W.  65Q.;  Atkin.v, 
Gladwish,  ^7  :5et).'  841,44  N.  W.  37';  VVuson  v.  Coulter,  29  App.  Div. 
85,  61  N.  Y;  Supp.  804;  Roith  v.  Wells,  29  N.  Y.  471,  affirming  41 
Barb.  194;  s.  p.  People  v,  Evans,  40  n!  Y^  1;  Aiabamja  Steel  ifc  Wire 
Co.  V.  Griffin,  149  Ala.  423,  42  So.  1034;  fiamrnelmann  v.  Bernhardt^ 
140  App.  Div.  42,  124  N.  Y.  Supp.  394;  Whitaker  V.  California  Dooi' 
Co.  7  Cal.  App/  767;  9^ 'Pac.  910;  Kr^asi  v:  Lalev^nce,  lf58  'Ala.  ^62,' 
47  So.  674;  Conldn  v.  Ghicaj^a,  G.  W.R.  06i  I'aOIll.  A|^.  656;-    ' ' 

Some  courts,,  however,  hold  that  such  an  instruction  must  be  qualifieid  to 
the  extent  of  Celling  the  jury  that  they  may  .disregard  the  witness's 
testimony  unless  corroborated.  Sandwich  v.  Bolan,  14l  111.  430^  31 
N.  E.  416;  Bratt  v.  Swift,  9^  Wis.  579,  75'N.  W'.  411. 

Xn. either  c&hq,  however,  it  is  erxcxr,  in  so  dtarsiQg,  to:  single  out  and  des- 
ignate by  name  particular  witnesses.  Wastl  v.  Montana  Union  Bi>  Co, 
17  Mopt,  21^,  42i  Pac.  772,  ,  Ajccordingly,  i%  is.. not  inaproper  ,to.  ^9i 
ipodlfy,  a,  recju^st  to^  chf^rge-  this  rule  witji,  reference  ^  par,tifiular  wit- 
nesses na,med  sls  to  makf,jit  japply  to  all  th^  witnesses  geAer^Uy,  Hart- 
pence  v.  Rogers,  143  Mo.  .623,  46  S.  W..  650..  ,  .    , 

*Pea8«;  V.  .Smitib^  61>.N.  Y.  4i77,  aflftrming  ^  hajaa,  619  j'  Koehucke,  v.  .Bosa,. 
X^  Abb.  iPjr.  U,  8.  346,  wi;th  nc^te.  And  to  the  lelfect  .tlutt  the  charge 
mu&t  teU  the  .juj^y..jthat  the  iatohood  must  be  wiilfulj  see  Ward  v. 
.Ward,  26  Colo,  33,  52  J?«J5.  1106;  ^topper.t  v.  Nierle,  45iNeb.  lOfij,  63 
N.  W.  583=5  McPiierrin  v..  Jones,  6.  N.  O.  2ai,  .^6  N.  W.  eSSjCalin  v. 
Ladd,.;94,vWia-.134,  QB  N.  W.,.662.;  a4.B.sa  I».  p,  736^  §  11.  . 

Biit  ft  4rn6t  reVer&ible  error  to  instruct  in  the  language  of  the  statute 
that  a  witness  false  in  one  part  of  his  testimony  is  to  be  distrusted 
in  othwrs,  yrhere  no  request  is  miadfe  to  limit  the  rale  to  testitbony 
wilfully  false.  Slmps()6  v.  Miller,  57  Or.  61,  llO  Pac;  485,  Ann.  Cas. 
1912D,  1349,  29  L.R.A;|N.8.)    680* 

Necessity'  of  qualifyinff  by  reference  to  conscious' falsity  aii  ifistructidti' 
under  a  btattite  Enacting  the  ma:!tfm,  Falsua  in  uno,  faUus' in  dfiliri^hu^, 
without  that  qualification,  see  note  in  29  L.R.A.(N.S.)  680.    '     ' 

Testimony  to  an  intpinsi-eallyimiprabahle  fact  may  be.  disbe- 
lieved by  the  jury,  although  the  witness  Wats  tmcoutradieted  'and 
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unlinpeachbd.'*    But  the  right  of  the  court  to  instruct  the  jury 
to  that  effect  has  been  denied.* 

iStilhvfeU  V.  Carpenter,  2  Abb.  N.  C.  238  (testimony  to  good  faith);  Staf- 
ford V.  Leamy,  2  Jones  &  S.  269,  and  cases  cited ;  Tracy  v.  Phelps,  22 
Fed.  634    (U.  S.  Cir.  Ct.  N.  D.   N.  Y.)    1  Kan.  L.  J,   38;   Hawkins 

'  -'    V.  Sauby,  48  Minn.  69,  60  N.  W.  1015.    Punsky  v.  New  York,  12§  App. 

•       Div.  558,  114  N.  Y.  Supp.  06. 

zi'lius,  in  Post  V.  United  States,  7.0  L.R.A.  989,  67  C.  C.  A.  569,  135  Fed. 
1   (a  case  of  mental  healing),  it  was  held  that  the  jury  could  not  be 
'..  instructed  to   ignore   legal   and   relevant   evidence   which    was  before 
them,  merely  because  the  court  regarded  it  as  incredible. 

The  following  authorities  are  analogous: 

In  Waiters  v.  Syracuse  Rapid  Transit  R.  Co.  178  N.  Y.  50,  70  N.  E. 
98,  reversing  84  App*  Div..«4,  82  N.  Y.  Supp,  82,  it  was  held  that  a 
nonsuit  in  an  action  for  injury  by  electric  shock  cannot  be  sustained 
on  the  sple  ground  that  the  facts  to  wliich  plaintiff  and  his  witnesses 
testified  at  the  trial  were  utterly  incredible  and,  in  fact,  scientifically 
and  physically  impossible,  since  the  credibility  of  witnesses  is  a 
question  for  the  jury;  especially  in  a  case  involving  the  action  of  elec- 
tricity, concerning  which  there  are  many  things  still  imperfectly  un- 
derstood. 

Cn  7  L.R.A.(N.S.)  357;  in  a  note  to  Chybowski  v.  BUcyrus  Co.  127  Wis, 
332,  106  N.  W.  833,  the  reader  will  find  a  brief  discussion  of  the  right 
of  the  appellate  court  to  set  aside  the  finding  of  a  jury  on  the  ground 
that  it  is  contrary  to  scientific  principles. 

In  the  case  cited  the  court,  on  appeal,  set  aside  the -finding  of  a  jury 

that  a  steam  hammer  had  a  double  automatic  stroke,  it  appearing 

.that  the  hammer,  which  weighed  1,250   pounds,   was  operated  by  a 

■  »   piston?  arm  working  in  a  cylinder  and  driven  by  a  pressure  of  70  to 

'   -^0  pounds  of  steam  to  the  square  inch,  which  was  controllable  only 

by  a  hand  lever,  because,  it 'was  held  that  there  oould  'be  no  rebound 

or  double  stroke  to  a  hammer  of  that  character  without  the  Qperation 

of  the  controlling  lever. 

The.. writer  of  the  note  cites  no  authorities,  but  presents  some  consider- 
.  at^pne  which  should  receive  attention  by  appellate  courts  in  cases  in- 
volving the  application  of  scientific  principles. 

TJie  ; consideration  of  this,  subject  was  resumed  in  15  L^E.A.  (N.S.)  701,  in 
a  note  to  Fle^ling  v.  Northern  Tissue  Paper  Mill,  135  Wis.  16Z,  114 
N.W.'84:J.      .   "      ■  " 

In  this  note  several  cases  are  cited  bearing  on  the  general  question.  In 
the  case  which  is  the  foundation  of  the  note,  the  plaintiff  claimed 
to  have  been  injured  by  an  alleged  abnormal  moveme'iit  of  a  cutter 
kmife  operated  by  hini  in  a  ;paper  mill.  The  trial  judge  thought  the 
; ,  ,  alleged  aJt>nprmal  movement  was  physically  impossible,  ^ere  was  no 
evidence  of  any  specific  defect  in  the  machine,  which  was  complicated 
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in  character  and  required  careful  adjustment.  .  The  judge  a^d  tl^ejur^  ! 
witnessed  the  operation  of  the  machine,  and  the  jury  found  that  such 
a  movement  waa  possible  and  Actually  occurred.    The  court,  on  appeal, 
refused  to  set  aside  this  finding  of  the  jury,  which  was  sustained  by 
at  least  six  witnesses,  as  to  the  ope^Atit)n  of  the  ihachine. 

The  note  includes  the  Chybowski  Case,  already  cited;  Tillson  v.  Mdlne'" 
C.  R.  Co.  102  Me.  463,  67  Atl.  407,  relating  to  red  and  green  lights 
on  a  semaphore,  and  involving  the  question  whether  persons,  from  the. 
positions  specified,  could  have  seen  the  red  or  green  lights  as  allege4 
by  them,  and  it  was  held  that  the  claim  of  these  witnesses  should 
be  disregarded  as  contrary  to  physical  laws  and  the  facts.  (See 
Blumenthal  v.  Boston  &  M.  R.  Co.  97  Me.  255,  54  Atl.  747,  for  a 
similar  proposition)  ;  Missouri,  K.  &  T.  R.  Co.  v.  Collfer,  88  C.  C.  A. 
127,  157  Fed!  347,  in  which  it  was  held  that  credit  could  not  be  given 
to  the  testimony  of  a  witness  standing  near  the  track  where  the  col- 
lision occurred,  that  he  saw  a  certain  signal  given,  where  cars  of  a 
train  on  a  side  track  intervened  between  the  place  where  the  witness  * 
stood  and  the  spot  indicated  by  his  testimony  as  that  at  which  the 
signal  was  given;  Zalotuchin  v.  Metropolitan  Street  R.  Co.  127  Mo. 
App.  577,  106  S.  W.  548,  where  it  was  held  that  testimony  that'  an 
electric  car  was  moving  so  rapidly  that,  under  ordinary  cohdiffeons 
of  wind  and  weather,  it  threw  up  a  cloud  of  dust  in  advance  of  it 
80  as  to  obscure  the  headlight,  v^as  so  opposed  to  physical  law  a^  to 
be  unworthy  of  belief;  Montanye  v.  Northern  Electrical  Mfg.  Co.  127 
Wis.  22,  105  N.  W.  1043,  in  which  it  was  held  that  there'  was  no 
question  for  the  jury,  where  it  was  claimed  tha^b  a  punch  presa  had 
developed  abnormal  movements,  by  one  of  which  plaintifil  was  injured, 
but  there  was  no  discoverable  defect  in  the  machine;  DupuJS  v»  Sagi- 
naw Valley  Tracti<m.C6.  146  Mich.  151,  109  N;  W.  413,  in  which  plain- 
tiff alleged  that  he  waa  thrown  fcom  the  rear  platform  of  a  car  tQW^^d 
the  inside  oi  the  curve  as  the  car  passed  around  it  ^t  a  high  rate  of 
speedi  and  this  was  f:laimed  to  be  impossible  because  contrary  to  .the 
law  oi^  centrifugal  forc^,  and  the  question  was  held  to  be  for  the  jury, 
the  court  saying  it  would  not  substitute  ite  opinion  for  that  of  the 
ju^y  upon  questions  of  fact;  Fox  v.  Le  Comte,  2  App.  Div.  61,  37,, 
N..  Y.  Supp.  316,  in  which  it  was  held  that  no  verdict  would  be  al- 
lowed to  stand  which  is  based  on.  the  nega^tion  of  a  well-known  and 
accepted  scientific  fact  of  common  knowledge,  or  on  the  existence  of 
a  physical  impossibility,  applying  the  rule  specifically  to  the  plunger 
in  a  power  press  which  was  operated  with  the  fool  on  a  treadle,  a*rid 
if,  as  claimed  the  movement  of  the  plunger  was"  impossible  without 
pressure  on  the  treadle,  it  was  incumbent  on  those  m:akfng^  the  ctaim 
to  establish  the  fact.  Later  cases  are  reviewed  in  supplements'  to 
these  two  notes  in  28  L.R.A.(N.S.)  648;  and  L.R.A.1916D.  301. 

47.  ifspert  testimony. 
Expert  testimony  is  generally  held  to  be  properly  considered 
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like  all  other  testimony ;  it  mtist  be  tried  by  the  same  tests  and 
receive  just  the  same  weight  as  the  witness  is  entitled  to  in  con- 
nection with  all  the  circumstances  of  the  cas6,^  although  there 
are  cases  to  the.effeqt  th^t  it  is  unreliable  an(J  to  be  received 
with  icaution.^;  .    . 

But,  in  either  case,  the  judge,  when  submitting  it  to  the 
consideration  of  the  jury,  should  in  no  way  disparage  or  dis- 
cifedit  it;*  nor,  on  the  other' hand,  should  he  unduly  accord  to 
it  a  weight  to  which  it  is  not  entitled.* 

f 

IBalliV.  Hardesty,  38  Kan.  540,   16  Pac.  808;    Turnbull  y.   Richardson, 
.    69  Mich.  400,.37  N.  W.  499;  Louisville,, N.  O.  &  X.  R.  Co.  v.  White- 
head, 71  Miss.  451,  15.  So.  890;  Rivard  v.  Rivard,  109  Mich.  98,  66 
N.  W.  681,  ,  .      . 

The  evideaee  of ,  experts  is  neither  initrmsicallj  weak  iipr   intrinsically 
stroiQg.     Its.  strength,  ow  its  weakness   depends  upon,  the  character, 
the -Oapaoity,  the, skill,  the  opportunities  fox  ol^servation,  the  state  of 
.  mixid  of  the  -expert  'himself,  and  on  <bhe  the  nature  of  the  case  and  all 
.:,, its  developed:  facts.     Like. any  other,  evidence  it  may  be  entitled  to 
great  weight  with?  the  jury,  qr  it  m^y  be  entitled  to  little;  but  of 
its  weight  and  worth  the  jury  must  jud^e  wihout  any  influencing 
.    instructioti,;  either  weakening ^or  strengthening,  from  the  court...  Cole- 
man V.  Adair,  75.  Miss.-  660,  23  So.  369. 

And  it  is  thiBrefofre  elror  to  instruct  the  jury  that  they  ure  to  receive 
"expert  testimony  and  weigh  it  with  great  eautioui     Atc&ieon,  T.  & 
>r  S.  P.  R;  Co.  V.  iThuV^  32^  Kan.   365,  40  Am*  -Kep.  484,  4  Pac.  352; 
' '  Bumey  v.  Torrey,  100  Ala.  157,  14  So.  68S,  46  Am.  St*  Rep.  33. 

And  charging  the  jury'  that  expert  testimony  waft  to  b0  "received  with 
caution,  a^  the  opinions  df  such  witness^,  however  tionestly  enter- 
tained, may  be  fertoneous,"  was  held  to  be*  a  violation' ^f  the  pro- 
hibitioii  dgainst  charging  upon  theweigM  6f  €Viden<je,  in  Louisville, 
N.  O:  &  T:  R.  Co.  v.  Whitehead,  71  Miss.  461,  15  So.  990J- 

But  it  is  proper  to  tell  the  jury  f hat  expert  testimony  is  to  be  weighed 
by  them  and  to  aid  them  in  coming  to  a  conclusion  as  to  the  (]fiiestion 
presented  to  them ;' but  that  it 'is  not  binding  upon  their  judgment. 
"  Turnbull  v.  Ricbardson,  69  Mich.  400,  37  K  W.  499. 

8  Wilcox  V.  State,  94  Tenn.  106,  28  S.  W.  312,  sustaining  -a  cliarge  that 
the  jury  shoul4,  give  the  testimony  of  expert  witnesses  a  careful  and 
,._  painstaking  iuvestig^'tion ,  with  a  view  to  fin4  out  the  truth,  and  to 
keftP  from.bein^  misled  or  confused  by  it,  for,  as  was  said  by  the  trial 
judge, ,  "while  .expert ,  testimony  is  sometimes.  ]the  only  means  of  or 
the  best  way  to  reach  the  truth,  yet  it  is  largely  a  field  of  speculation, 
beset  with  pitfalls  and  Uxicertainties,  and  requires  patient  and  in- 
telligent investigation  to  reach  the  truth."    Se^  alsd  note  to  Hull  v. 


St.  Louid,  42  L.B.A;  758,  where  the  conflicting  cases  dn  ihis<  question 
are  colleoted  and  classalied. 

An  ihstaruction  thiLt  db  o;^nidn  ai^  to  ■hftnd'wFi'ting  ou^ht  to  be  received 
with  caution  and  that  direct  evidence  of  the  handi^riting  is'chtitled' 
to  greater   weaght  than   suoh  opinions^  :w»8   sustained  in   Bttxly  v.* 
Buicton,  92  N.  G*  479,  as  not  intimating  an  opinion  upon  the  evi- 
denoei     fiee- alfio  Jackson  v.  Adams,  100  It^wa,  16^^  $9  Nt  W>  427, 
wh6re  a  similar 'instnietion  wds<itppToved«-  ^    t.  '       >      ■    ./  >:.( 

SAs  t6  und^rt^sltihg  too  much  the  vieilue  of  expert  withi^sseB  as'  S.  ckiss. 
Eggers  V.  Egg(;rs,  67  Ind;  461.  ,_»'..  .r 

Or  to  so  discredit  their  testimony  as  that  the  jury  may  understand  that 
it  is  their  diity  to  entirely  disregard  it:  Westori  v.  Brown,  30  <Neb< 
609,  4>6  N.  "W.  826.     •  .  -  -  '  • 

And  an  instruction  which  in  effect  excludes  it  from  their  consideration, 
telling  them  that  it  is  from'  their  own  opinion  Upon  the  ihatter  and 
the   conclusions   they  draw  from  the  facts '  proved  tiat  they  are  to 
determine  their   verdict,   and   not   from  '  what  bthfer  persons   say  or  ' 
think,  is  erroneous.     Ball  v.  Hardest^,  38  'Kau.'  540,  1«  T&ci  808. 

So,  too,  it  is  error  to  tell  the  jury  that  they  are  to  determine  the  issue 
from  such  personal  knowled^  as  they  ma^  have  in  rblfition  td'iiat- 
ters  of  tbai'fsind^  when  the  issue  is  not  one  ol  the  general,  knowledge 
au^  ol5servatipn,  ,but  one  Of  science  upon  which  n^  -^itne^s  not  specis^Uy. , 
quQrli^ed  as  an  expert  may  testify.  The  jury  may  think  that  they 
can  disregard  the  evidence  submitted.     Douglass  v.  Trask,  77  Me.  35..' 

Or  to  tell  them  that  they  may  disregard  it  entirely  and  base  their  ver- 
dict ilpon  their  own  observations  alone,  obtained'  on  a  view  by  them. 
Kansas  City  v.  Hill,  80  Mo.  523.     :  •  '  '     '  .      -  ^i)     . 

But  it  is  not  ^^ror  to  tell  them  that  they  may  disregard  it  if  they  deem 
it  unreasonable.     St.  Louis  v.  Bahken,  95  Mo.  18§,  8  S.  W.  249. 

Nor  is  it  error  to  tell  .them  not.  to  whoUy  disregard  the  testimony  and 
make  their  finding  f rpm  their  own  observation  and ,  knowledge, ,  but 
that  they  must,  in  ajriving  ,at,  their  verdict,  consider  the  testimony 
offered,  iik  connec|>ion  with  theii*  own  judgment  and  knowledge  as 
to  .the  matter  .in  question.     Kai>^as  City  v.  Butterfiel^,  89  Mo.  ^46, 

1  S»  W.  831.  M.  w      :.   - 

A  As,,  to  tell  the  jury  tliat  tha  testinM»iy  of  experts  is '  supposed  •  td>  be 
the  "best  that  can  be  f  urnisdied.  Kansas  City;  W.  &,.  N«  W.  B«  Co. 
V.  Ryan,  49  B^an.  1,  30  Pac.  108.  J  . 

Or  to  tell  tiie:  jury  that  where  the  ^witneissea  are  of  ei|ual  eapaoity  tIreA. 
opinions  ol  those  whtt  hacve  better'  means. of  knowledge  are  ordinarily 
of  greater  weight  than '  the  ^tpihione  of  those'  who  have  less  means 
of  know)p|dge.  iSu^h  an  instruction  leaves  out  o|  -view  Uie  essentially 
elen^ent  pi  qredibiUty  and,  even  if  true  in  faiet,  it  is -not  a  presi»nip- 
.  tion  of-  law.  .  Fulwider.  y.  Xngelsj  87  «Indj  415.  .  But  it  is  not  lerror 
to  tell  th^  jury  that  where  the  (juestipu  is  to  ]^.  deterinined.  by., the 
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testimony  of  men  of  great  scientific  attainments,  other  things  being 
equal,  the  greater  number  would  carry  greater  weight  so  long  as  the 
existence  of  the  equality  in  all  things  is  left  to  the  jury.  Spensley 
V.  lAncashire  Ins.  Co.  62  Wis.  443,  22  N.  W.  740. 

And  it  is  error  to  give  too  much  prominence  to  the  mere  experience  of 
the  expert,  leaving  out  of  view  his  opportunities, .  his  aptitade,  his 
skill,  and  other  possible  qualifications.  Cueno  v.  Bessoni,  63  Ind.  524; 
Blough  V.  Parry,  144  Ind.  463,  40  N.  E.  70,  43  N.  E.  560.  And  an 
instruction  that  greater  weight  is  to  be  given  the  testimony  of  wit- 
nesses showing  the  greater  knowledge  and  experience  is  properly  re- 
fused.    Mewes  v.  Crescent  Pipe  Line  Co.  170  Pa.  369,  32  Atl.  1082. 

S0|  too,  it  is  error  to  tell  the  jury,  in  substance,  that  a  party  litigant 
must  meet  the  testimony  of  experts  given  on  behalf  of  his  adversary 
by  other  experts,  and,  having  failed  to  do  so,  the  jury  must  take  it  for 
granted  that  their  conclusions  were  correct.  People  v.  Vanderhoof, 
71  Mich,  158,  39  N.  W.  28. 

For  note  on  instructions  as  to  value  and  weight  of  expert  testimony  as  to 
handwriting  and  typewriting,  see  L.K.A.1U18D,  655. 

48.  Construction  and  effect  of  writing. 

The  construction  and  effect  of  writings,  if  the  question  arises 
only  from  the  writings  themselves,  is  for  the  court. ^  If  it  de- 
pends in  part  on  oral  evidence,  the  question  is  for  the  jury.* 
If  the  extrinsic  facts  are  ambiguous,  the  jury  should  be  told 
what  would  be  the  proper  construction  upon  the  several  difiFerent 
states  of  facts  they  might  find.* 

I  Stokes  V.  Johnson,  57  N.  Y.  673;  Goddard  v.  Foster,  17  Wall.  123,  21 
L.  ed.  589;  Payne  v.  Pomeroy,  21  D.  C.  243;  Home  Friendly  Soc. 
V.' Berry,  94  Ga.  606,  21  S.  E.  583;  Richardson  v.  Ooffman,  87  Iowa, 
121,  54  N.  W.  356;  Slatten  v.  Konrath,  1  Kan.  App.  636,  42  Pac. 
399;  Coombs  v.  West,  115  Me.  489,  99  Atl.  445,  2  A.L.R.  1424; 
Jacob  Tome  Inst.  v.  Davis,  87  Md.  591,  41  Atl.  166;  Knickerbocker 
Ice  Co.  V.  Gardiner  Dairy  Co.  107  Md.  556,  69  Atl.  405,  16  L.RA. 
,(N.S.)  746;  Young  v.  Fosburg  Lumber  Co.  147  N.  C.  26,  60  S.  E. 
#54,  16  L.R.A.(N.S.)  255;  Waldrep  v.  Exchange  State  Bank,  —  Okla. 
— ,  197  Pac.  509,  14  A.L.R.  747;  Houston  &  T.  C.  R.  Co.  v.  Shirley, 
89  Tex.  96,  31  S.  W.  291. 

And  it  is  improper  to  sabmit  to  the  jury  the  question  of  performanct 
of  a  writteB  contract  without  any  oonstruciion  of  th^  contract  by 
tlM  court.     Keeler  v.  Herr,  167  111.  57,  41  N.  E.  760* 

«Etting  V.  Bank  of  United  States,  11  Wheat.  59,  76,  6  L.  ed.  419,  423; 
Barreda  v.  Sils-bee,  21  How.  146>  16  L.  ed.  86;  First  Nat.  Bank  v. 
Danai  79  N.  Y.  108,  116;  Goddard  v.  Foster,  17  Wall.  123,  21  L. 
ed.  689,-  West  v.  Smith,  101  U,  S,  870,  85  L,  ed.  818,  md  cases  cited; 
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Rpberta  y.  ^Rofiap^rte,  7^  Md.  191,  10  L,B.A.  689,  20  Atl.  918  (wh^re 
the  instruction  left  to  the  jury  th^  question,  not  of  the  construction 
of  the  contract,  but  what  the  contract  was  > ;  Coquillard  v.  Hovey, 
23  Neb.  622,  37  N.  W.  479:  First  Nat.  Bank  v.  Dana,  79  N.  Y.  108 
(error  to  take  the  question  from  the  jury) ;  Waldrep  v.  Exchange 
State  Bank,  —  Okla.  — ,  197  Pac.  609,  14  A.L.R*  747. 
■J  Curtis  V.  Martz,  14  Mich.  666. 

49.  Bequisite  cogency  of  evidence. 

ft.  Civil  ieafae.-^On  a  jwry  trial  of  a  civil  issue,  the  issue 
must  be  determin-ed  by  a  preponderaidce  of  evidence;  *  and  it  is 
error  to  instruct  the  jury  that  the  evidence  must  be  clear,  satis- 
factory, and  conclusive, .  although  the  question  be  one  which,  if 
tried  in»equit5(,  woi^ild  require  that  degree  of  proof.* 

1  Various  substitutes  for  "preponderance  of  evidence,"  such  as  "weight 
of  evidence,**  "balance  of  probabilities**  or  telling  the  jury  they  must 
be  "saliisfied/*  etc.,  have  been  held  error  in  some  cases,  though  sanc- 
tioiled  as  barmless   in  others. 

For  indtlunces  of  (barges  held  to  be  errc^ous  <foc  e^cting,  too  high  a 
degree  of  proof  within  this  rule,  see  Alabama  Mineral  B.  Co.  v.  Marcus, 
115  AliBi.  389,  22  So.  135;  Battles  v.  Tallmaii,  96  Ala.  403,  11  So. 
247;  Thompsi)n  v.  Lowiavirlle  AiiNt  R.  Co..91  Ala.  496^  11  L.R.A.  146, 
8  So.  406;  Murphy  v.  Waterli0U8e^.lld>  Gal,  467ij  45  Pac.  866;  Ashborn 
V.  Waterbuuy,  6^  Conn.  217,  37  Atl.  498;  Cleveland,  C.  C.  &  St.  L.  R. 
Co.  v.  Best,  169  111.  301,  48  N.  E*  684,  .reversing  68  111.  App.  532; 
Gumberg  v.  Treusch,  103  Mich.  543,  61  N.  W.  872 ;  Sanborn  v.  Gerald, 
91  Me.  36^,  40  AtL  67 ;  Lewis  v.  M^rritt,  1^3  N.  Y.  386,  21  N,  E.  141,; 
Wylie.v,  Posey,  71  Tex,  34,. 9  S.  W.  87^  Baines  v.  Ullman,.  71  Tex. 
.529,  9  S.  W.  543;  Pi?get  Sound  Iron  Co.  v.  Lawrence,  3  Wash,  Terr. 
226,  .14  Pac.  869;  Oregpn  R.  &  Nav,  Co.  v.  Owsley,  3  Wash.  Terr.  38, 
13  Pac.  186  5  Baohmeyer  v.  Mutual,  Reserve  Fund  Life  Asso.  87  Wis. 
325,  5B.  N.  W.  399 ;  Button  v.  Metcalf ,  .80  Wis.  193,  49  N.  W.  809. 

And  that  it  is  proper  to  refuse  a  requested  instruction ,  objectionable  in 
this  respect,  see  Louisville  &  N.  R.  Co.  v.  Hill,  115  Ala.  334,  22  So. 
163;  Willis  v.  Atlantic  &  D.  R.  Co..  1^2  N.  C.  905,  29  SmE.  941.  Or 
to  modify  it  so  as  to  present  the  true  rule.  Treadw«ll  v.  Whittier, 
80  CaL  574^  5,  L,R.A.  498,  22  Pac.  206, 

But*  with'  the  foregoing  compare  the  following  cases:  Walker  v.  Collins, 
8  C.  O.  A.  1,  19  U.  S.  App.  307,  59  Fed.  70;  Braddy  v.  Kansas. City, 
Ft.  S.  &  M.  R.  Co.  47  Mo.  App.  519;  Wallace  ▼.  Mft-ttice,  118  Ind. 
59,  20  N:  E:  497;  CaUan  v.  Hanson,  86  lowd,  420,  53  N.  W.  282; 
Altsthuler  v.  Goburn,  38  Neb.  .S81,  67  N.'W.  836;  Knopke  v.  German- 
town  Farmers'  Mut.  Ins.  Co.  99  Wis.  289,  74  N.  W.  795;  McK^on  v. 
Chicago,'M.  &  St.  P.  R.  Co.  94  Wis.  477,  35.L,R.A.  252,  69  N.  W.  175. 
1        Abbott,  Civ.  Jur.  T.^-49.  »  .     ' 
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8  Holt  V.  Brown,  63  Iowa,  319,  19,N.  W.  235.  Contra,  ^rawdy  v.  Brawdy, 
7  Pa.  157;  Juniata  Bldg.  &  Loan  Asso.  v.  Hetzel,  103  Pa.  507. 

Which  of  these  ruling  is  sound  i^  too  broad  a  question  for  discussion  here. 
I  state  the  rule  as  in  the  text  in  deference  to  what  I  understand  to 
be  the  general  practice  in  New  York;  but  it  is  a  question  of  radical 
importance  under  the  new  procedure  which  merges  cases  of  law  and 
equity,  and  it  seems  to  have  escaped  adequate  consideration  in  re- 
ported cases. 

In  Piersol  v.  Neill,  63  Pa.  420,  426,  the  Pennsylvania  rule  was  thus  stated: 
"If,  in  the  opinion  of  the  former  (the  judg€f)  the  facts  are  not  such 
as  should  move  a  chancellor  to  decree  specific  execution  of  the  con- 
tract, he  should  give  a  binding  instruction  to  that  effect  to  the  jury 
and  withdraw  the  case  from  them;  if  the  case  should  be  sufficient 
on.  the  testimony,  then  the  jury  should  be  so  instructed,  and  the 
testimony  referred  to  them  to  find  whether  it  be  true  or  not." 

6.  As  ta  crime. — ^An  allegation  of  a  criminal  act,  when  made 
in  a  civil  action  tried  before  a  jury,  is  proved  by  a  preponder- 
ance of  evidence,  weighed  with  the  presumption  of  innocence;  ^ 
and  it  is  error  to  instruct  the  jury  that  it  must  be  proved  beyond 
a  reasonable  doubt.' 

2  First  Kat.  Bank  v.  Commercial  Union  Assur.  Co.  33  Or.  43,  52  Pac. 
1050,  sustaining  an  instruction  that  a  natural  presumption  of  inno- 
cence exists  in  a  charge  of  such  a  nature,  arising  from  the  improbabil- 
ity that  a  person  will  comiliit  a  criminal  act.  See  also  cases  in  note 
following. 

8  This  is  the  better  opinion,  and  finds  support  in  the  following  cases,  some 
of  which  reverse  for  the  error,  others  sustain  the  refusal  of  the  trial 
court  to  so  charge,  while  still  others  sustain  the  charge  for  stating 
the  rule  correctly;  St.  Ores  v.  McGrlashen,  74  Cal.  148,  16  Pac.  452; 
Brown  v.  Tourtelotte,  24  Colo.  204,  60  Pac.  195;  Edmond  N.  E.  v. 
State,  25  Fla.  268,  6  So.  58  (a  bastardy  case);  Wintrode  v.  Ren- 
barger,  150  Ind.  556,  50  N.  E.  670  (holding  that  prior  to  the 
passage  of  act  of  March  4,  1^97,  a  plea  justifying  speaking  words 
imputing  the  commission  of  a  criine  vMts  to  be  supported  by 
evidence  establishing  its  trutli  beyond  a  reasonable  doubt) ;  Neal  v. 
Smith,  89  Me.  696,  36  Atl.  1068;  Morley  v.  Livarpool  &  h.  k  Gr,  Ins. 
Co.  85  Mich.  210,  48  N.  W.  602;  Smith  v.  Burrus,  106  Mo.  94,  IB 
L.R.A.  69,  16  S.  W.  881,  and  cases  cited;  Strickler  v.  Grass,  32  Neb. 
811,  40  N.  W.  804  <a  bastardy  suit) ;  New  York  Guaranty  &  Indemnity 
Co.  V.  Gleason,  78  N.  Y.  603,  7  Abb.  N.  C.  834,  362;  Johnson  v.  Ag- 
ricultural Ins.  Co.  26  Hun,  251  <  followed  in  Ssybolt  v.  New  York, 
L.  E.  &  W.  R.  Co.  915  N.  Y.  562,  47  Am.  Hop.  75) ;  Lewis  v.  ShuU, 
.  67  Hun,  543,  27  N.  Y.  Supp.  484;  Catasauqua  Mfg.  Co.  v.  Hopkins, 
141  Pa.  30,  21  Atl.  638;  Nelson  v.  Pierce,  18  JR.  I.  539,  28  Atl.  806; 
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Sparta  ▼.  Lewis,  91  Tenn.  370,  23  SLi.Wj'^lfl?;  HfiHgroaato  T.^Boee, 
.81;Tex.  maa  IaB.A.  272,  16  S.  W,  93^^;  yw|i,ed,S^teg  E^p,  Cqi  v. 
Jenkins,  73  Wis.  471,  41  N.  W.  957.  See  also  note  to  New  York  Guax- 
anty  &  Indemnity  Co!  v.  Gleason,  7  Abb.  N.  C.  at  page  357,  where 
maiiy  bf  tlite  conflicting  cases  on  this  question  are  classified.    • 

To  the  contrary,  see  Germania  F.'  Iiis. '  Ca  vl'  Klewer,  129  111.  699,  22 
N.  E.  489;  Elder  v.  Oliver,  30'  Mo.  App.  575  (plea  of  justification  in 
actibii  of  slitnder).  And  see  Stefpheri,  Dig.  Ev.  art.  95,  and  cases  citi^ 
in  aiithoritli^  in  tlie  h'oie  above  'inehtioned. 

•'•■•■:..••'       /.'•■■■        ■ .    .    <  •      ..  : •  • 

50.  Doubtful  rule  of  law. 

Where  the  easie  tqrpa  upon  a  do^htful  question  of  low,  the 
judge  may  let  it  goto  the  jurj  iinder  iaastnictions  in  accordance 
with  a^fmrent  authbrity,  so  lag  td  settle  the  question  of  fact,  and 
then  grant  an  order  for  new  trial,  on  appeal  from  which  the 
questioli  caii  be  reviewed.^       ' 

1  Dickinson  v.  Edwards,  2  Abb.  N.  C.  300. 

0.  Instbuctioks  Eelating  to  Effect  dF  ViSUrdT. 

51.  Intereflt' on  actual  damages;     , 

111  actions  of  tort-,  the  judge  may  leave  it  to  the  Jury  whether 
to  allow  interest  upon  the  damages  or  not/  but  should  not  in-: 
struct  them  to  allow  it.* 

iWalrath'^.  feedfteld,  18  N.  Y:  4S7;  Black  ^.  iCamden  Af  A.  R.  &  Transp. 
Co.  45  Barb.  40;  Mairs  ▼.  Manhattan  Real  Estate  Asso.  89  N.  Y.  498; 
Wilfitoi^'  V.  Troy,  1135  N..  Y.  96,  32  N.  E.  44,  with  note  upon  interest 
on  sum  allowed  as  damages  in  18  L.RJk.  449.  Also  hbtes  in  28  LJt.A.. 
(N.SO   ii' asid  KR.A.l^Ij6C{,  nOft.    >  . 

•  Black  v.*  Camden  &  A.  R:  &  Trahspl  Co.  45  Barb.  40;  Toledo,  P.  &  W.  R. 
Go.  v.  JoWnetbn,  74'IllL  8S^,  Eddy  v.  lAfiyette,  1  0.  C.  A.  441,  4 
U;  a'A'pp;  24f,  49  Fed.  «0T;  Moore  v.  New  York  Elev.  R.  Co.  126 
N.  Y.  671,  27  N.E.  7J^1,^  "Reiso  v.  Kew  York  Steam  Co.  35  N.  Y.  S. 
R.  86,  12  Ni  Yii^Bupp..  557; 'Home  Itr&.  Co/ v.  Pennsylvania  R;  CO- 
11  Hun,  182;  De  Palma  v.  Weinman,  15  N.  M.  68,  103  Pac.  782,  24 
L.R.A.(N.S.)    423. 

Contra:  St.  Ivouisi  I.  M.  &\  S.i  Ri  Co?,  v.  Big^i,  50  Ark.  1B9,.Q  S.  W.  724; 
Varco  v.  Chicago,  M.  &  St.  P.  R.  Co.  30  Minn.  18,  13  N.  W  921; 
Galveston,  H  &  S.  A.  R.  Co.  v.  Johnson,  —  Tex..—,  19  S,  W.  867; 
Alabama  G.  S.  R.  C9.  v.  Mc^lpine,  75  Ala,  11'3;  Gulf/c!  &  S.  F,  R. 
Co.  V^.  ffolHdky,  05  te^:  612J ' 


52;  Double  or  treble  ddmagel  •  -^ 

'  Where  the  law  gives  double,  treble,  or' other  increaised  clam- 
ages  the  verdict  should  find  single,  damages  as  such,  unless 
otherwise  directed  by  the.  statute, , and  the  pourt  will  direct  judg- 
ment thereon  at  .the  iiacreap^d  i:ate.i^  .        . 

^i^eekmap,  V*.  Chfi^lmera.  l,Gow.  584;  Newcomb  y.  Butterfield,  8  Johns.  342; 
King  V.  Havens,  25  Wepd.  f?;a;  ,.N,  Y.  ,Civ.  Ptac,  Act,  §  435;  War- 
ren V.  Doolittle,  5  Cow.  678;  LobdeU  v.  New  Bedford,  1  Mass.  153; 
Swift  V.  Applebone,  23  Mich.  252;  Brewster  v.  LinK,  28  Mo.  147, 

In  an  ac^tion  for.  trespassing  upqn  the  plaintiff's  land  and  cutting  his 
wood,  for  which  thfe  statute  allows  treble  damages,  the  jury  should 
fiiid  geiferally  for  the  plaintiff  and  assess  'th<e  single  value  of  the  wood 

'  in  termd)  ot  ihe  court  will. infer  that. they  have,  found  the  treble  value. 
.  Livingston  y.  Platner,  .1  C,qw.'175.,    .      ,    . 

The  assessment  of  double  damages  by  the  jury,  is  ^jsld  not  tq  be  a  ground 
for  a  new  trial  in  Quimby  v.  Carter,  20  Me.  218. 


53.  Informing  jury  as  to  effect  of  verdict, — on  costs, — on  im- 
?^woiiiuient«  , .- .  i  '  I  '  i  .',1  I  '  '  '■'  ■  .  ■  :' 
The  judge  may,  in  his  discretion,  inform  the  jury  what  will 
be  the  effect  of  a  verdict,  in  respeet»to«aEifyiHgio©stfi)^:er  to  justi- 
fying execution  against  the  person;  *  but  it  isi  not  error  to  refuse 
to  do  ao.^ 


ii      .    .  ■  .  •     '. 


t.  ■  • .  / 


1  Waffle  V.  Dillenback,  38  N.  Y.  53,  4  Abb.  Pr.  N.  S.  457,  affirming  39  Barb. 
123;  Nqito^*  v*  Moses,  3  Barh.^l;  EllioH  y.  j&rown;,  2  Wend.  497,  20 
An^.  Dec.  644.-  ^     r  ,    ;, 

S£«Uer  V.  Strasburger,  90  N.  Y.  379,  affirming  23  .Hun,  625;  Catasanqua 
'    MSg.  Ca.  V.  Hopkins,  Ul  Pa.'  30,  21r  AtU^  &3Si     . 

A  charge  that  a  landlord  is  criminally  iespbnsiblfe  for  ihe  act  of  his  ten- 
"'    ant  in  obtftructing'a  hi^way,  if  hpikneiw^ofrthe  act  and  did  not  dis- 

J  .sent,  is  erroaieous  in  putting  b^re  tjte  jwry,  on.the  trial  of  an  in- 
dictment against  the  landlord^  the  probaMt  result  of  a  verdict  of 
guilty*    Com.  v.  Switsefj  134  Pa.  383,  19  Atl.  «81. 

SKfeUer  i^/ Strasburger,- 90  N.  Y.^  3T9,  iaffirming  23  HuH,  626. 

■'•'.'  '         ••     -'  .  f;  -    ■ 

a 

I      >  I         - 

K  < 

54.  Further  instructions..       . 

It  is  error  for  the  judge  to  refuse  to .^^ten  .to  requests  for 
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further  instructions  on  specific  points,  'merely  "becatise  he  has 
already  instructed  th^  jury  *  *  but  Mfhen  the  charge  already  given 
covers  the  entire!  case  and  submits  it.plrope'rly  to  the  jury,  the 
court  may  refuse  to  give  f tirtheif  instructions.* 

1  Metropolitan  Street  R.  Co.  v.  Johnson,  90  Ga.  500,  16  S,  E'.  49;  'Ttprnpson 
V.  Thompson,  77  da.  692,  3  S.'  E.  261 ;  Adams  v.  People,  179  111:  633, 
54  N.  E.  296;  Crosby  v.  Ritehey,  56  Neb.  336,  76  N.  W.  895;  Pfeffele 
y*  geeojid  Ave.  K.:  Co.  34  Hiin,  497;  L<>uisville  ^  N.  R..  Co.  v.  Kelly, 
11  C.  C.  A.  260^  2^  U.S.  App.  103,. 63  Fed,  407;  Texas  &  P.  R.  Qo.  v. 
Rhodes,  18  C.  C.  A.  9,  30  U.  S.  App.  561,  71  Fed.  145;  Mobile  &  0. 
R.  Co.  V.  Wilson,  22  C.  C.  A.  101,  46  U.  S.  App.  214,  76  Fed.  127. 

See  also  Amended  or  substituted  requests,  Isupra,  §  8.    ' 

•  Indianapolis  &  St.  L.  R.  Co.  v.  Horst,  93  U.  S.  291,  23  L.  ed.  898;  Burdict 
V.  Missouri  P.  R.  Co.  123  Mo.  221,  ^6  t.R.A.384,  27  S:  W.  453; 
Edwards  v.  Murray,  5  Vi^yo.  153,  3ft  Pac.  i581;  Texas  &  P.  R.  Co  v. 
Elliott,  18  C.  C.  A.  139,  30  U.  S.  App.  606,  71  Fed.  27B;  V^feTd  v. 
Chicago,  St.  P.  M.  &  0.  R.  Co.  85  Wis.  601,  55  N.  W.  771;  BuU  v. 
Wagner,  33  Neb.  246^  49  N..  W,  1130;  W^igley.  v.  CorneUu^, ;  ;L62  IU. 
92,  44  N.  E.  406;  Smith  v.  Hall,  69  Conn.,  651,  38  Atl.  386;  Atlanta 
R:  Co.  V.  Jett,  lOal  Ga.  569,  29  S.  E.  7^7 ;  fcosgrove  v.  Cummings,  190 
Pa.'p25,  42  AtU  881;  Dfevidsbrir.  Pittsburg,  C.  C.  &  St.  L.'  R.  Co'. 
41  W.  Va.  407,  23  S.  E.  593;  Watkins  v.  United .  States/S:  Okla.  729, 
50  Pac.  88;  Carstens  v.  Stetson  &  P.  Mill  Co.  14  Wash.  643,  45  Pac. 
aia;  C!i;icago,.R.  Ii  &.P.  R.  Go*  t.  PirkS,  «9  Kan.  709,  fe4  Pac.  1052; 
Rjfi^nY.  Washington  &  O.  R.  Co.  8  Ap]).  D.  C.  542;  MeDonald  y. 
Norfolk  &. W.  R/  Co.  96  Vav  98^  ^27  §:  E.  821;  State  v.  Fontenot,  48 
.  La.  Anp,  2^3,  19.  5a, X^*;  Bw)wn.  v.  Southern  P.  ,R,  Co.  7  Utah,  286', 
.26,  P?,c.  579;.  Sfige.  V.  SvansviUp.  &  T.-H.  R..  Co,.  134  Ind.  100,  33  N. 
E.  771;  Texas  &  P.  R.  Co>  v.  Bffick„^3.Xe«,.  598,  20  S.  W.  511;  Hol- 
brook  V.  Utica  &  S.  R.  Co.  12  N.  Y.  236,  64  Axa.  De|C..^02;  lios  Apgftles 
County  V.  Reyes,  3  Cal.  Unrep.  775,  32  Pac.  233 ;  Hamilton  Buggy  Co. 
V.  Iowa  Buggy  Co.  88  Iowa,  364,  55  N.  W.  496;  Norwood  v.  Somer- 
ville,  159  Mass.  105,  33  N.  E.  1108;  Bernard  v.  Merrill,  91  Me.  358, 
40  Atl.  136;  Alabama  G.  S.  R.  Co.  v.  Burgess,  116  Ala.  509,  22  So. 
913;  Long  v.  Southern  R.  Co.  50  S.  C.  49,  27  So.  531;  Finance  Co. 
V.  Old  Pittsburgh  Coal  Co.  65  Minn.  442,  68  N.  W.  70;  Rose  v.  Otis, 
18  Colo.  59,  31  Pac.  493;  Territory  v.  Pendry,  9  Mont.  67,  22  Pac. 
760;  Bobo  v.  State,  —  Miss.  — ,  16  So.  755;  Thompson  v.  Holyoke 
Street  R.  Co.  170  Mass.  365,  49  N.  E.  748 ;  Pinson  v.  State,  28  Fla. 
735,  9  So.  706;  Smith  v.  Irwin,  51  N.  J.  L.  507,  18  Atl.  852;  Balti- 
more &  R.  Turnpike  R.  Co.  v.  State  use  of  Grimes,  71  Md.  573,  18 
Atl.  884;  Johnson  v.  Johnson,  201  Ala.  41,  77  So.  335,  6  A.L.R.  1031; 
Tidd  V.  Skinner,  226  N.  Y.  422,  122  N.  E.  247,  2  A.L.R.  1145;  Turner 
V.  Brien,  184  Iowa,  320,  167  N.  W.  684,  3  A.L.R.  1686. 


71^4  OJVI^   TBIAI*  .BPIX7« 

55.  Exception  to  cliarge. 

a.  In  general.— An  e^ceptioii  to  the  entire,  charge  or  to  a 
series  of  propositions  in  it,  in  gross,  does  not  require  attention, 
if  any  portion  of  what  is,  excepted, to  is  sound.* 

1  Beaver  v.  Taylor,  93  U.  S.  46,  23  L.  ed.  797;  Jones  v.  Osgood,  6  N.  Y. 
233.    For  full  treatment  of  this  8ul)ject,  .j^ee  ante,  chapter  xnu 

6.  To  variance  froTn  request. — Ktx  exception  does  not  require 
attention  if  it  does  not  indicate  the  precise  point  of  the  sup- 
posed error,  hut  leaves  it  to  the  judge  to  compare  the  requests 
and  the  charge  to  ascertain  what  modifications  are  desired,* 

1  Beaver  v.  Taylor,  93  U,  S.  46,  23  L,  ed..  797;  Ayrnult  v.  Pacific  Bank, 
47  N.  Y.  670,  576,  7  Am.  Rep.  489. 

See  also  ante,  chapter  ziL 

c.  When  to  he  t(ilcen:^Kii  exception  to  the  charge  must  be 
taken  hefore  the  jury  ^ave  repd^red  their  vej;dict.  It  must,  at 
the  time  wh^  taken,  beTeduc^d  .tp.wi^itiag'by  the^ex;c^ptant  or 
entered  in  tiie  minutest  ^ . 

IN.  Y.  Oiv.  Prac.  Act,  %  446;  Pbelps(  Vw  Mayter,.  16  How.  160,  14  L.  ed. 
643$  Broadway  Trust  Co.v.  Fry,  40  Misc.  660,  83  N,  Y.  Snpp.  103; 
Polykraoias  v.  KrauBZ^  7.3  App*  Div.  683,  77  N.  Y.' Siipp*.  46^ 

It  is  a  convenient  practice  to'6ugge&t  to  cimoBel  that  tKe  taking  of  ex- 
ceptions which  do  not  ilivolve  requests  for '  further  instrttctioog  be 
postponed  until  the  jury  have  gone  <Ait. 

See  also  ante,  chapteif  xru     '  _  '        . 


r  ,  '   I  .  '        '  "      '  '  / 
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XXIV.— CUSTODY  AND  DELIBERATIONS  OF  JURY; 

MISCONDUCT. 

1.  Separation  of  jury. 

2.  DeliberatioDB  of  jury. 

a.  Id  general. 

b.  Documents  for  the  jury. 

(1)  Documents  in  evidence. 

(2)  Documents  used,  but  not  in  evidence. 

(3)  Several  documents. 

c.  Bight  of  jurors  to  act  on  their  own  knowledge  of  the  facts. 

3.  Misconduct  of  jurors  or  othera. . 

1.  SepanttioB  of  jury. 

In  civil  easei,  when  the  court  adjourns  during  the  progress  of 
a  trial  and  before  the  cause  is  finally  submitted  to  the  jury, 
it  is  now  the  usual  course  to  allow  the  jurors  to  separate  and 
return  to  their  homes  ;*  and  a  verdiot  will  not.be  set  aside  merely 
because  the  jury,  after  being  charged,  were  permitted  to  separate 
before  giving  their  verdict,  though  it  is  undoubtedly  better  that 
juries  should  be  kept  together  after  the  charge."  So  the  court, 
in  its  discretion,  may  permit  the  jurors  to  separate,  where  they 
find  a  verdict  during  adjournment,  and  return  a  sealed  verdict 
on  the  reassembling  of  court.' 

And  it  is  generally  held  that  the  separation  of  the  jury,  even 
without  the  consent  of  the  court,  is  ft  mere  irregularity,  which 
will  not  necessarily  require  a  revei*sal  or  setting  aside  of  the  ver- 
dict, unless  it  is  shown  that  prejudice  has  resultied,*  though  it 
may  subject  the  jurors  to  punishment  for  contempt* 

1  Wilson  V.  Abrams,  1  HiD,  207. 

So,  a  motion  made  after  the  jury  have  been  selected,  and  before  the 
pleadings  have  been  read  or  any  evidence  offered,  asking  to  have  the 
jury  kept  together,  and  not  permitted  to  separate  until  they  return  a 
verdict,  is  addressed  to  the  sound  discretion  of  the  court.  Internation- 
al &  b.  N.  R.  Co.  V.  McVey,  46  Tex.  av.  App.  181,  102  S.  W.  172. 

And  it  is  not  erroneous  for  the  court  'to  permit  a  special  jury  engaged  in 
a  protracted  trial  of  a  civil  case  to  separate  whenever  the  court  takds 
A  recess,  no  motion  being  made  against  it  or  cause  shown  for  not  doing 

^76 
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BO;  this  being  a  matter  within  the  discretion  of  the  court.    Stancell 
v.  Kenan,  33  Ga.  56. 

And  under  a  statute  authorizing  the  court  to  allow  jurors  to  separate  after 
being  admonished  by  the  qourt  as  tq  their  duty,  it  is  not  error  for 
the  court  to  dismiss  the  jury  at  night  and  allow 'thehi  to  gb  where 
they  please,  against  the  'objection  of  defendant's  counsel,  the  jury 
being  appropriately  instructed  not  to  talk  about  the  case.  Noel  y. 
Denman,  76  Tex.  306,  13  S.  W.  318. 

8  Vicksburg,  S.  &  P.  R.  Co.  v.  Elmore,  46  La.  Ann.  1237,;  15  So.  701. 

A  verdict  will  not  be  set  aside  because,  after  the  cause  was  submitted 
to  the  jury  but  before  they  retired  to  Consider  of  their  verdict,  a 
portion  of  the  jurors,  by  agreement  of  the  parties,  were  allowed  to 
attend  a  caucus,  and  soine  of  them  went  upon  the  street,  and  one 
went  to  his  office  and  remained  for  some  time,  not  being  in  charge  of 
a  sworn  officer,  where  it'  ts  not  shown  that  atty  pfejudice  resulted  from 
the  irregularity  complained  of.  lotea  Sav:  Batik  v.  Frink,  1  Neb. 
(Unof.)  14,  92  N.  W.  916. 

Separation  of  the  jury  is  not  sufficient  cause  to  set  |U^4eith«i<?6ldl<tt^  wheDe 
the  jury,  after  being  charged  by  the  court,  irequestcid  leav^  to  sepa- 
rate for  their  supper,  which  was  givep,  under  instructions  that  they 
were  not  to  have  communication  with  anyone  on  the  subject  of  the 
case,  and  the  counsel. for  defendant  was  present  and  made  no  objection. 
Adkins  V.  Williams,  23  Ga.  222. 

A  separation,  after  agreement,  but  before  retutn  bt  the  verdict,  cannot 
vitiate  the  verdict,  unless  there,  is  ground  for  suspibion  that  the  jury 
had  been  tampered .  with  and  the  verdict  aflected.  ,W,eIch  t.  Welch, 
9  Eich.  L.  133.  In  this  case  it  is  said  that  it  is  a  matter  for  the  dis- 
cretion of  the  court  whether  the  jury  shall  separate  or  not,  as  well 
during  the  progress  of  the  case  as  after  a  verdict  had  been^  agreed 
upon. 

But  to  take  the  jurors  on  Sunday  to  a  park  whioli'  is'  A  plaee  of  great 
public  resort,  especially  on  Sunday,  wbieret  thciy  :ave>  alnttistiipure  to 
hear  something  said .  about  the,  case,  la  erro^.,  lyhlch  wiU  re^vif e  the 
verdict  to  he  set  aside,  unless,  it  affirmatively  .appears  thajb, while  in 
the  park  they  did  not  hear  anything  said  about  the  case.  Obear  v. 
Gray,  68  Ga.  1^2.  :.,  .  . 

8  Scott  V.  Chope,  33  Neb.  4],  49  N.  W.  94Q;  Crocker  v.  Hoffman,  48  Ind. 
207;  Rogers  v.  Sample,  28  Neb.  141,  44  N.  W.  86.  ' 

And  the  fact  that  consent  was  given  without  notice  to  counsel  is  of  no 
effect.     Mains   v.   Cosner,    62    111!    46S;    Walker   v.   Dailey,   87  Iowa, 

375,  54  N.  W.  344. 

•  '       •        ■  .... 

Contra^  Pi^escott  v.  Augusta,  118  Ga.  54^,  45  S.  E.  431;  Barfield  y.  ,MuIlino, 
107  Ga.  730,  33  S.  E,  iB47. 

t.Smith  v.  ThPHipsoa,!  1  Gov,  221, ,aiid  note;  Hortpn  v.^  JJortpn,  2  Cow. 
5§3;  Copk  V,  WaJjt^rs,.  4  low^,  72;  Heiser  .v.  V^nPy.ke,.27  Io>Ya^359; 
Evans  v.  Foss,  49  N.  H.  490;  Ab«l  v.  Hitt,  30  Nev.  93^  93  Pac.  227; 
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Butts  V.  Dr^ke,  3  N.  C.  (2  Hayw,)  102;^  Luttrell  v.  Martin,  112  N.  C. 
693,  it  si  E.  5^3;  Sutliff  v.  Gilbert,  8  dhio,  405;  Sartor  v.  McJunkin, 
42  S.  C.  L,  (8  Rich.)  451;  DtoMraer  v.'Baatt^,  30  Vt.  467;  20  R.  0.  L. 
.pL,247„.§  32;'  '  ••...■.■ 

In  the*  last  case  the  toutt  said  that  while  sn^h  ft  separation  of  the  jury, 
if  attended  with  reasonable  suspioioB  of  abuse,  will  be  ground  for  new 
trial,  yet  this  inquiry  necessarily  involves  matters  of  fact,  and  the 
question  whether  the  ends  of  justice  require  a  new  trial  to  be  granted 
in  a  particular  case  must  rest  in  the  sound  discretion  of  the  court 
which  tried  the  caae. 

BHorton  y.  Horton,  2  Cow.  689;  Downer  v.  Baxter,  30  Vt.  467. 


t   > 


2.  Deliberations  of  jury.  « 

a.  In  general, — It  is  the  dtity  of  the  jury  to  reconcile,  if  they 
reasonaMy  can,  seeming  conflicts  in  the  evidence,  without  con^ 
victing  witnesses  of  deliberate  false  swearing.^  And  jurors 
should  deliberate  patiently  ahd  long,  if  necessary,  on  issues  sub- 
mitted to  them,  and  should  cultivate  a  spirit  of  harmony  and  tol- 
erance, ancl  arrive  at  a  verdict  if  they  can  conscientiously  do  so." 
But  the  law  does  not  prescribe  the  length  of  time  that  a  jury 
sh^U  remain*  out  in. consideration  of  tl^eir  verdict,  and,  if  they 
return  the  verdict  without  retirement  from  the  box,  that  alone 
would  not  impeach  or  weaken  .it.  If,  sustaineid  by  the  law  and 
the  evidence^  it  would  be  acco^fded  the  same  respect  as  though 
hours  had  b€ien  consumed  in  its  consideration^  though  unseeanly 
haste,  in  connection  with  other  circuttistances,  might  evince  pas- 
sion' and  prejudice.* 

1  Atlantic  Coast  Line  R.  Co.'  r.  Miller,  5^  Fla.  246,  44  So.  247. 

«  Phoenix  Ins.  Co.  y.  Moog,  81  Ala.  335,  1  So.  108;  Doty  v.  Smith,  80  Conn. 

245,  67  Atl.  885. 

■  •  '.  •  .     .  •     ' 

•Gulf,  B.  &  K.  C.  R.  Co.  V.  Harrison,  —  Tex.  Civ.  App.  — ,  104  S.  W. 
399.  .       ,  . 

'  '  '  .  • 

The  jury  have  a  right  to  request  the  court  that  their  recol- 
lection of  the  evidence  may  be  refreshed  by  having  the  testi- 
mony,  if  taken  dovm,  read  to  them.*  And  the  court  may,  of  its 
own  motiop)  have  the  stenographic  report  of  the  witness's  testi- 


778  CIVIL   TRTAL   BEtB*. 

mony  read  to  the  jury.*  But  the  jury  have  no  absolute  right, 
in  the  absence  of  statute,  to  have  the  stenograjJier's  notes  of 
the  testimony  taken  in  the  case  read  to  them.  Whether  their 
request  in  this  regard  should  be  complied  with  rests  in  the 
discretion  of  the  court.'  It  is  desirable,  but  not  essential,  that 
counsel  should  be  present  when  the  stenographic  minutes  are 
read  to  the  jury ;  at  least,  absence  of  counsel  is  not  necessarily 
ground  for  a  new  trial.* 

}  Roberts  v.  Atlanta  Consol.  Street  R.  Co.  104  Ga.  805,  30  S.  E.  966. 
^  Morman  v.  State,.  110  Ga.  311,  35  S.  E.  152. 

«  State  V.  Manning,  76  Vt.  185,  54  Atl.  181 ;  People  v.  Shuler,  136  Mich. 
161,  98  N,  W.  986;  Strickland  v.  State,  115  Ga.  222,  41  S.  E.  713. 

But  see  Padgitt  v.  Moll,  150  Mo.  143,  52  L.R. A.  854,  81  Am.  St.  Rep.  347, 
60  S.  W.  121,  and  Hersey  v.  Tully,  8  Colo.  App.  110,  44  Pac.  864, 
holding  that  it  is  error  for  the  court  to  direct  the  reading  of  the 
stenogr^^pher's  minutes  to  the  jury,  against  the  objections  of  counsel. 

It  follows,  from  the  discretionary  nature  of  the  privilege,  that  it  is  not 
necessarily  error  for  the  court  to  refuse  to  allow  the  stenographer's 
notes  to  be  read.  Westgate  v.  Ascheubrenner,  39  111.  Ap^.  263;  Byrnes 
V.  New  York,  L.  E.  &  W.  R.  Co.  28  N.  Y.  Week.  Dig.  49,  14  N.  Y.  S.  R. 
564. 

But  it  is  stated  in  Drew  v.  Andrews,  8  Hun,  23,  that  it  ik  error  for  the 
court  tb  refuse  to  bring  in  the  jury^  at  their  request,  seconded  by 
the  request  of  counsel  for  one  of  the  parties^  and  inform  them  as  to 
what  a  witness  has  sworn  to* 

4  Alexander  v.  Gardiner,  14  R.  I.  15;  Slack  v.  Stephens,  19  Colo.  App. 
538,  76  Pac.  741. 

But  in  Cannon  v.  Griffith,  3  Km*  App.  506,  43  Pac.  829,  it,  is  held  that  the 
court  may  permit  the  stenographer's  notes  to  be  read  to  thd  jury, 
where  they  disagree  as  to  what  certain  witnesses  testified  to,  when 
the  testimony  is  read  in  the  presence  of  the  party  complaining. 

And  in  Otto  v.  Young,  43  Misc.  628,  88  N.  Y.  Supp.  188,  it  is  held  that  the 
stenographer  should  not  be  permitted  to  enter  the  jury  room  for  the 
purpose  of  reading  his  minutes  to  the  jury,  in  the  absence  of,  or 
without  the  consent  of,  counsel. 

So,  in  Fleming  v.  Shenandoah,  67  Iowa,  505,  56  Am.  St.  Rep.  354,  26  N.  W. 
752,  it  is  held  reversible  error  for  the  court,  without  consulting 
either  of  the  attorneys,  to  permit  the  official  reporter  to  go  into  the 
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jury,  room,  at  the  recjuest  of  th^  jury,  to  read  from  his  notes  portions 
of  the  testimony. 

But  a  party  who  eoAsettts  that,  the  reporter  bep^miited  to  go  before  the 
jury  and  read  to  /  them  from  •  his  notes  cannot  afterwards  complain 
that,  this  WAS  dond^    Hahn  v.  Miller,  ^0>lowa,  1^6,  14  SIT.  W^  119.  . 

For  an  extended  review  of  the  cai^es  on  the  question  of  the  right  of  the 
jury  to  have  reporter's  shorthand,  notes  reiad  to  them,  see  notfe  in  21 
L.H.A.(N.S.)  9^h 

•:    -I  ,        •..,,.'■,..'....' 

6.  Doctifnents  for  the  jufy.  (1)  Documents  in  evidence, — 
In  the  abseiled  of  «t  statute  to- tW'coritrary/ -the  judge  may  in  his 
discretipn  ajl'ow  dociainents  (except  in  most  of  the  states'  depo- 
sitions) !j*  which  have  been  admitted  in  evidence  to  be  taken  by 
the  jury  when,  retiring  to  delibe^*te;Upon  ih&ir  verdict,'  unless 
obj^ted  to  because  t^tt«n  upon  or  underscored  to  call  attention 
to  special  portions  of  them.* 


t ,  'I        ,,  'I     ! ,. 


iln  Ntid'd  v.'BarroWfe,  91  tJ.  SV426;  23  L.  ed.  286,  H  was  held  not  error  for 
the  United  States  Court  to  refuse  to  follow  a  state  statute  allowing 
the  jiiry  to'tjtke'out  dbcumehtary  evidence  othet  than  depositions. 

The  statutory  provisions  on  this  question  vary.     Some  provide  that  all 

papers  eicept  depositions '  may  he  ^ken  by  the  jury  when  retiring  to 

'   (delitibrate^oii'the'verdict'^'bthierk  authorize  deposttiohB  to  be  takei/out, 

at  feast  if" 'all' the  ^Videhcef  is' in  writing  aiid[  no  part  of  the  deposition 

'has  befen  excluded.    Accounts  and  a.iicottnt  books  aTe  excepted  by  some 

stAihite^.  '  1^<iftes  of  testimony  takeiri  by  the  jurors  or  any'  of  them 

nlayie  t&ken  Out  in' some  states,  so  also  may  written  instructions  to 

'the  jury*.    'The  fdregolng  shows  the  wiiie  range  covered  by  these  stat- 

'     ntesl' '  The  reader  should  consult  his  current  statute  On  the  question. 

In  gener,al  it  seems  that  these  statutes  are  directory  merely,  and  that  it 
would  not  be  error  for  the  court  in  its  discretion  to  refuse  to  allow 
the  Jury  to  take  out  any  papers.  See  People  v.  Cochran,  61  CaL  548, 
where  that  view  is  taken  of  the  California  statute. 

s  I>epol9itiop^  a,^Q/co]nxp.oialy  e^c^t^fl  f ro^i  the  general  rule  (aee  note  1, 
si^pra,).  Whitehe«4;y.  Keye3y  3  Alien,  495.  ..The  reason  is  that  the  tes- 
timony wh^iqh, they. contain  i|,;read>ai|id  spread. by  the  jury  would  other- 
wise have.  >fi^n  unfair  advantage  oveir  the,.Qral  testimony  by  speaking 
to  the  jury:W9r»  than  oneew;  ,Wheri^  all  the  evidence  ia  in  writing  this 
..is.iUQ.obj^ction*  Thowp^  &  M.  Juries,  /§.335  (1>  Z),  and  cades  cited, 
Shomo  V.  Ziegler,  10  Phila.  611;  Hairgrove  v.  Millington,  8  Kan.  480. 
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Papers  attached  to  and  made  a  part  of  a  deposition  cannot  be  detached  and 
sent  to  the  jury  over  objection.  Chamberlain  v.  Pybas,  81  Tex.  511, 
17  S.  W.  50;  Snow  v.  Starr,  75  Tex.  411,  12  S.  W.  673;  Oskaloosa  Col- 
lege r.  Western  Union  Fnel  Co.  W)  lowa,  3«0,  M  N.  W.  152,  57  N.  W. 
903.  But  it  is  error  to  refnse  to  permit  the  jury  to  take  into  the  jury 
room  an  exhibit  admitted  '  as  independent  >  evidence,  notwithstanding 
its  connection-,  with  a .  deposition.  Sargent  v.  Lawrence,  16  Tex.  Civ. 
App.  540,  40  S.  W.  1075.  And  it  is.  not  erj-or  to  permit  the  jury  to  take 
out,  for  the  purpose  of  definitely  fixing  their  verdict,  exhibits  which 
have  become  detached  from  a  deposition,  where  the  facts  contained  in 
them  are  conclusively  established  by  the  evidence.  Texas  &  P.  R.  Co. 
V.  Robiprtsoir,  -^  Tex..Civ» 'App>  — ,  35  p.  W.  505.- 

In  malicious  prosecution,'  the  a£[idavit  of  the  defendant  made  before  the 
noiagistrate  in  instituting  the,  prosecution  is  not  a  deposition  within 
the  exception.  Seibert  v.  Pr4ce^  5  Watts  &  S.  438,  40  Am.  Dec.  525. 
Nor  .do  promissory  notes  in  evidence  not  so  attached  to  a  deposition 
as  not  to  be  reniovsible  tlierefroin"  cbnstitiiie'  a  part  of  the  deposition, 
althoagh' it  proves.  certlain>ti]fatterd«o(^iicer3iiJig'theBaj.  CoekriU  v.  Hall, 
76  Cal.  192,  18  Pac.  318.  '    :    .       ' . 

In  New  York,  and  it  seems  in  Ohio  and  Kentucky,  it  is  within  the  discre- 
tion of  the  .court  to  permit  the  gucyi  to>  take  oui^  a  cl?poBition  even 
where  the  testimony  is  partly  .oral.  Hovfland  v.  Willetts,  9  N.  Y.  170; 
Stites  V.  McKibben,  2  Ohio  St.  .588^  Newport  N^ws  &  M.  Valley  Co.  v. 
Mendell,  17  Ky.  L.  Rep.  1400,  34  S.  W.  1081. 

8  Thomp.  &  M.  Jwries,  §  383  (1),  and  c^se^  cited^  Hpvjrland  v.  Willetts,  9  N. 
.    Y,  170;  Iiaynolda.v..V^nier,.125  App.  Piv.  IQ,  109  ,N,.  Y..  Supp.  293; 
Paige  V.  Ched«ey,  4  Misc.  1^3,  23  N.  Y..  Supp,  87j9j  K-  B.  Koosa  & 
.     Co.  V.  Warten,  158  Ala.  49j6,  48^  So.  644;  Cl^rk  y.  Pl^tpnix  Ips.  Co.  36 
. .  Cal.  1^8 ;  Davis  v.  J^tate^,  91  Ga,'l€i7, 17  ig.  JE,  .292 ;  Staivdard  Stafch  Co. 
.     V.  McMulle^,  100  IIU  App.  83;   CpUins  v.  ;Frpst,  54.1iid.  242;  Peter- 
.    son  V.  Hangen,  34  Iowa,  395;   W004,  v,  W>od»  47  Ka^.  617,  28  Pac 
709;  El^Uiwpre  &  O.  R.Cq..  v.  M[<fC^mey,  ;i2K)hi«  C.  C,  343,  &  Ohio  C.  D. 
631;   Sibley  v.  Nason,  196  Mass.  125,  12  L,R.A.(N.S.)   1173,  124  Am. 
St.  Rep.  520,  81  N.  E.  887*   12  Ann.'  Cas.  938;  Alexander  v.,  Jameson, 
6  Binn.  238;  Gable  v.  Rlauch,  50  S.  C.  95,  27  S.  E.  .555 ; '  Burghardt  v. 
eusen,  4  Allen,  374;   Hanger,  v.  Imboden,  12  Mo.  85;  Tabor  v. 
Judd,  62  N.  H.  288;  Hickman  v.  i^yne,  47  Neb.  177,  66  N.  W.  298; 
Sah  Antoniii  «d  -A:  !P.  R.  Co.  V:  Bar»^tt;  12  Tte  Civ.  Ap|>.-  321,  34  S.  W. 
139;   Tubbs  v.  Dwelling-House  Ins.  Co.  84  Mich.  646,  48  N.  W.  296 
(laying  down  the  ruliithfat  trIieretfxMbits*  have  been  fully  proved  and 
•admitted  in  evidence  and  theJr  autheritieity  is  unquestioned  and  there 
ia  nb  testimony  t6  imjjeach  their  contettttt  it  is  X^tithin  the  discretion 
of  the  trial  court  to  allow  thehi  to' bi^  takeix  to  the  jury  room  over 
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'  objection).  Contra,  Nichols  ^:  St'ate,  65' Ind.  512 ;  Lotz  v.  Briggs,  50 
Ind.  346;  Toohy  v.  Sarvis,  78  Ihd.  474',  Wilft'ams  v.  Thomas,  78  N.  C. 
47.  And  see  Moore  v.  McDonkld,'68  Md.  32l,  It  Atl.  117,  in  which 
it  is  held  that  a  party  cannot  claim  dis  a  matter  of  legal  right'  that  the 
jury  be  allowed  to  talce  out  ^  paper  in  evidence,  though  the  coutt  may 
permit  it  upon  consent  6f  both  parties/     '    '  ""  ,  ' 

And  in,  Kalamazoo  ]^oyelty  Mfg.  .Co.  y;  JdcAlist^r,  3§.  ]^ich.  327,  it  is 
held  that  docuipe^ts  should  be  allowed  tjo.be  t^kex^  into,  the  jury  room 
only  where,  the  propriety,  ojf  it  is  yery  obyious,  aijid  ^^  general  not 
against  the  objection  0.1  ejther  p^r|^. .,    ,. 

The  rule- extends  to  tangible!  object^:  Thite,  a  model  used  as.  evidence  may 
be  taken  out  by  the  jury.  Louisville  &  N.  ift.-  Oo.  v.  Berry,  06  Ky.  604, 
29  S.  W.  449.  ^  An^  .th«y  piay.  jtftke  witji ,  thpm  a;  piece,  of  a  broken 
column  used  without  objecticj^at  jt^ie  trial  upon,  the  issue  of  strength 
(Linch  V.  Paris  Lumber  &  G.  Elevator  Co^  80  Tex.  23,  15  S.  W.  208), 
or  a  model  used  by  witnesses  to  explain  their  testimony  and  admitted 
only  for  that  purpose  (Illinois  Silver  Min.  >&  '^ili.  Co.  v.  Raflf,  7  N. 
M.  336,  34  Pac.  544),  or  a  model  so  used  and  not  formally  introduced 
iki  evidettce.''   Blaiinski-'v. '  Perkins;  77Wfe--9,'  45  N.  W.'947.      ' 

Papers  proper  for  the  jury  to  have  may  b'.  sent  out  after  they  have  retired 
.,.  for  deliberation.     JKUne  v.  J^»r$t,^at*^^aiik,.  2  Jdl9n«sghanv  (PaO  '448, 
15  Atl.  433:  Smith  v.  Holcomb,  99  Mass,  552. 

But  a  .document  t|ie  autjienticity  <j>£. which  is  subject. to  <jufi|st^9n  jp^y,  not 
be  taken  out.  Nicholson  v..  Eureka  Lumber  Co.  156  ;N.  C.  59,  72  S.  E. 
86,  36  L.R.A.(N.S.)  'm  *      '     :   ^ 

Where  the  genuineness  of  a  document  in  evidei^ice  is  disputed  it  has  been 
held  error  to  allow  it  to  be  taken  out  by  the  jury  to  compare  the  hand- 
.  writing  of  the  body  of  it*  with  thkt  '6f 'the  sfgnttture.  .  Ble  Fbstef,  34 
Mich.  21;  Chance  v.  Indianapolis  &  W.  Gravel  Eoad  Co.  32  Ind.  472. 
Compare,  however,  Statev.  .^cott^  46  .Mp:,  902,  contra.  .Papers  admit- 
ted in  evidence  fqr  other  purposes  may.  be  taken  to  the  jury  room,  it 
seems,  to  test  handwritpg  by  comparisoK^  P^.'^dy  v.  Nqrton,  66  Barb. 
527.  ^  ^ut  Vee  Hp>yell  v.  Hartf orjej  F.  Ins.  .Co.  6  ]^iss,  163,  Fe^  Cs^.  No. 
6,779,  where  r.^asons  a.xie. given. w^ (Ij^© •  ^pwpaijisQn  should  btimade 
oniy  jp  of^n;(QQU]:t.and.ho^diifg  thii^t  it.  ie  no  ground. fov  a  new>ttial  to 
refuse  to  peKmit  U^e  jury  totalise  ovt  papetr»  for  thiat  purpose.  In 
Means  v.  Means,  41  Sj.  C.  L.  (7  Ili<:hJ)  <5S3)<  it  is^ held  t6  be  )a  matter 
Within  the  di^retipn  of  the  court.  A  document  used  for' comparison 
by  consent  was  ^eld  nof  a  paper  *r^ad  in'^idbnce"  Within  the  mean- 
ing of  a  statute  of  Illinois  allowing  such  papers  to  go  to  the  jury 
r&oit,  in  Cox  r.Straisteto,  62.111.1^31:  iSee  62  Ldl.A.  ^867,  lor  anote 
.  on  the  right  of  the  jury  to  com^aife ilisputed  handwritings.'  Also  note 
18  L.R.A.(N:S.)   6W  *     "  "' •    *    ''    ^"^     '    '    ':   "■   '•  •     ■       ^ 
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As  judicial  records  put  in  evidence  must.be  cprnpl^te,  .an4,a8  documents 
offered  in  evidence  must  generally  go  in  as  a  whole,  tl^ey  may  be  taken 
to  the  jury  room  although  they  contain  irrelevant  matter,. or  eveii  con- 
tain depositions  pertinent  to  the  proceeding  wherein  taken^.but  imma- 
terial to  the  issue^  on  whic)i  th.e  jury  are  to  fiijid,  Shomo  v.  Zeigler, 
10  Phila.  611.  So  in  O'Neall  y.  Calhoun,  07  111.  2X9,  where  the  record 
of  a  former  suit  was  read  in  evidence  by  consent,  it  was  held  no  error 
to  allow  it  to  be  taken  up  by  thfe  jurjr,  sinc^  it  wds  not  a  deposition 
read  without  consent,  nor  was  it  excluded  by  the  Illinoisi  statute.  But 
•  in  Lotz  V.  Bfiggs,  60  Ind.  346,  348,  it  was  held  error  to  allow  a  record 
of  a  former  suit,  admitted  in  evidence,  to'  be  taken  out  by  the  jury. 
Thus  applying  the  ruk  in  that  stQ,te  which  excludes  all  docmnants  from 
the  jury  room  (see  abov^e).  ,  m  ,  .: 

Allowing  jury  to  take  papers  is  witliih  the  discretion  of  the  court  (K.  B. 
Koosa  &  Co.  V.  Warten,  158  Ala'.  496,  48  So.  544;  Blackburn  v.  Boston 
&  N.  Street  R.  Co.  201  Mass.  186,  87  N.  il.  679),  including  documents, 
maps,  plats,  etc.,  properly  authenticate^  (Suiter  y.  Chicago,  R,  I.  &  P. 

R.  <Jo.  '84  Neb.  266,  121  IQ^.  W.  113). 

.  .  '  .  * '  ' 

4Thomp.  &.M.  Juries,  §383  <6>.i|  Watson  y.  Walker,  23  N.  ^472,  4^7. 

(2)  Do&umenis  used,'but  iiot'in  evidence.'-^The  judge  may 
also  allow  documents  forming  part  of  the  record  6r 'properly  used 
before  the  jury  on  the  trial-^such  as  the  writ  or  process  And  the 
pleadings,*  and  bills  of  particulars,*  auci. the  jjidffe^s  .written  in- 
structions ' — to  be  taken  out,  provided  the  jury  understand  that 
they  are  not  evidence.* 

Other  papers,  must  not  be  tak^u  out.*  ,  :   . 


»»•' 


iThomp.  &  M.  Joiries,  §  387,  and  cases  cit^d:  ' 

It  is  not  error  to  allow  the  jury  to  take  the  pleadings  with  them  to  the 
jury  room  (Shulse  V.  McWilliams,  104  Ind.  ^12^"  3  N.'E.  243;  Dorr 
T.  Simetsori,  73  IbWa,  89,  34  N*.  W.  752;'  E^i  Dubuque  v.  Ifturhyte,  173 
111.  658,  60  N.  E:  1077),  where  the  construction  of  the  pleadings  and 
the  determination  as  to  what  are  the  issues  are  not  left  to  the*  jury. 
Myery.  Moon,  4&  Kan.  58(^,  26  Pao.  40. :  But  a  ^pleading  whit!h  has 
been  withdrawn  should  not  be  sent  out  aKhbugfaavich  a  course  will 
not  require  a  reveraal  wbere  the  withdri^n  <  pleading  U  in  substance 
the  same  as  the  one  on  which,  the  c^use  w^  tried. .  Hall,  y.  Bnpley,  10 
Pa.  231. 


, '  I 


Aj»d  in  Powiey  y.  Swenaen,  146  Gal.  471j  80  Pae.  722^  it  is  hM  tiiat  the 
practice  of  allowing  .the  juTy  to  tftke  the  pleadings  td  the  .jury  room 
is  of  doubtful  propriety,  but  that  where  notprejudipe,  i^es^ljis  it  does 
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not  Gonstitiite  rdVdr^ible  error.-    And  to  tbe  same  effect  is  Bluedom 
V.  Missouri  P.  R.  Co.  121  Mo.  258,  24  S.  W.  S7,  25  S.  W.  943. 

So,  under  a  statute  permitting  certain  papers,  not  including  pleadings,  to 
lie  taken  to  the  jury  room,  the  court  held,  in'Mattson  v.  Minnesota  & 
N.  W.  R.  Co.  96  Minn.  296,  108  N.  W.  517,"  that  the  practice  of  allow- 
ing the  jury  to  take  the  pleadings  with  them  is  of  very  doubtful  pro- 
priety, and  that,  unless  some  special  reason  for  doing  so  exists,  the 
terms  of  the  statute  should  he  strictly  fbllowed;  adding,  however,  that 
the  matter  may  safely  be  left  to  the  discretion  of  the  trial  court;  sub- 
ject to  review  when  that  discretion  is  abused  and '  prejudice  results. 

The  South  Dakot;a  statute  was  held. not  to  contemplate  that  the  jury 
should  be  permitted  to  take  the  pleadings  with  them  upon  retiring  in 
Harding  v.  Norwich  Union  F.  Ins.  Soc.  10  S.  D.  64,  71  N.  \y.  755. 
And  under  the  Colorado  statute  providing  that  upon  retiring  the  jury 
may  take  with  theni  all  papers  except  depositions^  accounts  or'  account 
books  which  have  been  received  as  evidence  in  the  case  or  copies  of 
such  papers  as  ought  not  in  the  opinion  of  the  court  to  be  taken  from 
th^  person  having  them  in  possession;  it  was  held  that  the  pleadings 
cannot  be  taken  out  by  the  jury  in  order  that  they  may  determine  what 
matters  are  admitted  and  what  not.  Spaulding  v.  Saltiel,  18  Colo. 
86,  31  Fac.  486.  the  practice  of  allowing  the  jury  to  take  the  plead- 
ings' out  is  generally  not  sanct?oh'ed'  iti  that  dtat'e.  Qood  v.  *  Martin, 
1  Colo.  169,  91  Am.  Dec.  706.  ' 

That  a  verdict  on  a  former  trial  was  indorsed  upon  or  attached  to  the 

pleadings  does  not  seem  to  be  material  ( St.  Louis,  I.  M.  &  S.  R.  Co.  v. 

Sweet,  60  Ark.  660,  31  S.  W.  571),  where  it  was  hot  read  by  the  jury 

'  until  after  their  verdict  wa9  agrecfd  upon.    Georgia  P.  R.  Co.  y.  Dooley, 

8e  Oa.  294»  12  LJLA.  342,  12  S.  E.  923.    Nor  does  the  iact  that  a 

Writ  wKis  inadvertently  permitted  to  go  to  the  jury  withoii.t  erasing  or 

oovering'  tip  the  indorsement  iot  a  memorandum  of  the  amount  of  the 

judgment  on  a  iormer  trial  require  reversal,    Clapp  v.  .Clapp»  137  Mass. 

183. .  And:  that  the  verdict  on  a  former  trial  accidentally  falls  into  the 

>  hands  of  tJiie  jury  with  the  other  papers,  is  not  ground  for  exception. 

>    Ohio  &.M.  R,  Co.  V.  Eill,  7.  Ind*  App.  255,  34  N.  S.  646;  Harriman  y. 

Wilkins,  20  Mf.  93.      .  ,    . 

« Rich  V.  Flanders,  89  N.  H.  304. 

SThomp.  &  M.  Juries,  §  388  (citing  Hurley  v.  State,  i29  Ark.  17,  29;  State 
V.  Tompkins,  ll  Mo.  613;  Wood  v.  Aldrich,  26  Wis.  695);  Head  v. 
Langworthy,  16  Iowa,  235;  Scoville  v.  Salt  Lake  City,  11  Utah,  60, 
•  3d  Pkc.  48i:  And  see  §'  1,  note  1,  supra.  Contra,  Hewitt  v.  Flint  & 
^.  M.  R.  Co:  67  Mich.  81,  34  N.  W.  650.  '  Nor  is  it  material  that  the 
instruction  I'd  a  requested  one  which  the  judge  marked  "refused."  Lang- 
worthy  V.  Connelly,  14  Neb.  340,  15  N.  W.  737.  But  it  is  error  to  per- 
mit  the  jury  to  take  out  a  charge  indorsed  "refused"  where  a  part  of 


784  ,   qiyxjj  teiai/  ;  beibf,  ... 

it  contains  matter  which  the  <  jury  might  properly  qonsider.    Trinity 
County  Lumber  Co.  v.  Denham,  85  Tex.  56»  19  S.  W.  1012. 

The  practice  was  disapproved  in  Smith  v.  Lownsdalc,  6  Or.  79,  but  was  not 
,  held  reversible  error,  as  the  law  of  the  case  was  clearly  and  correctly 
stated.  So,  in  Georgia,  it  has  been  regarded,  as  an  unsafe  practice  be* 
.  cause  of  the, danger  of  a  part,  and  ^ot  the  whole,  being  read  by  the 
jury,  and  it  was  held  error  for  the  judge  to  permit  the  jury  to  take  hb 
written  charge  to?, the  jury  room  against  the  objection  of  counsel. 
Gholston  V.  GholstoQ,  31  Ga.  625.  But  see  Chattahoochee  Brick  Go.  y. 
Sullivan,  86  Ga.  50,  12  S.  E.  216,  in  which  sending  the  written  charge 
of  the  court  out  with  the  jury  after  it  had  been  read  to  then!  was 
held  to  be  at  most  only  an  Irregilldrity  which  was  Waived  by  a  faiiare 
to  object  at  the  time. 

la  Alabama^  the   statute  providing  that   written   instructions  shall  %e* 

'  "if, 

come  part  of  the  record  and  may  be  taken"  out  by  the  jury  (see  §  1, 
note  1,  supra)  is  held  to  be  mandatory  and  that  it  is  error  to  refuse 
to  allow,  the  jury  to  take  them  to  the  jury  room  when  requested  by 
counsel.  Miller  v.  Hampton,  37  Ala.  342.  Under  a  statute  providing 
that  all  charges  shall  be  given  in  writing,  if  requested,  and  that  all 
written .  instructions  and  charges  shall  be  taken  out  by  tlie  jury,  writ* 
*ten  instructions  given  at  the  request  of  the  parties  may  be  so  taken 
out,  althpugh  the  general  charge,  is  given,  orally.  Foy  v..  Toledo  ponsol. 
Street  R.  Co.  10  Ohio  C.  C.  151,  6  O^io  C.  J?.  jSQfi. 

Written  instructions  given  to  the  jury  at  the  trial  cannot  be  sent  to  the 
jury  after  they  have  retired,  without  consent  of  the  parties.  Smith  v. 
McMillen,  19  Ind.  391. 

4Thotnp.  &  M.  Juries,  §  3&6  (2).;  O'^ara  y.  Jtipbardson,  i&  Fa.  385,  389. 

s"  Thomp.' &  M.  Juries,  §  386  (1),  and  cases  cited;  Nolan  v.  Vosburg,  3 
111.  App.  59&;  dhiLse  v.  Perley,  148  Maa^.  389 j  19  N..£.  dd8«.  .To  the 
same  effect  are  CaTlin  v.  ChioagOyR.  I.  &  P^  R.  Co<  31  Iowa,  370  (an 
erroneous  itistruetion  taken  out) ;  Dur^e  v.  Ev«land,  &  Baarh.  46^. (coun- 
sel's minutes  of  testimony  >;  0*Brien  v.  Merchants*  F.  Itts*-  Co»  6  Jones 
&  S.  482  (a.  prejudicial  paper  inadvertently  left  in  an  •  account  book 
takeif  out.  Judgment  reversed) ;  Mitchell  v.  Oiirter,'  14  Hun,  448 
(judge's  minutes  of  testimony) ;  Stoudenmire  -V.  itarper^  81  Ala.  242, 
1  So.  857  (memorandum  improperly  ,u^ed  /to  ^efrp^h  recoljection); 
McLeod  V.  IJuiyieston  &  S.  R.  Co.  71  Iowa,  138,  32  N.  W,  246  (evidence 
taken  at  coroner's  inq\iest  inadvertently  given  to  thie  jury  with  the 

other  papers). 

■ ' '  '  "...  I         •     '.  •. 

An  entire  document  should  not;  be  peri^itte^  to  go  tp^l^e  jury  wit^i  no  safe* 
guard  agaijjist  the  exami^s^tion  or  cposideratioB  o^  those  portions  not 
in  evidence.  Sargent  v.  Lawrenpe,  16;  Tex.  Civ,  Al^p,  piO,  iO  S.  W. 
1075.  An  instruction  not  tq,  examine  any  portion  of  the  document  ex- 
cept  what  was  put  in  evidence  is  not  sufficient.  Bates  v.  Preble,  151 
U.  S.  149,  38  L.  ed.  106,  14  Sup:  dt:  Rep.  277;  Kalamazoo  Novelty 
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Migl  Co.  !v.  Mei^iatery  36' Mieh.  827.  Oontrfet.xBD^dD  r.- SheMmdouli, 
16  0P«.  C6.''Otv7&/    •♦     '•••      ••.•••  I         ../.     .     ■:•,<:/    ..  •■      '  ',j 

In  kn  action  to  recover 'tbe 'bftlkrice  Struck  dn  an  ^eeduttf  r«nd«^ye^  it  is 
error  to  allow  the  j\i)ty  to  take  oUt  tbe  Account 'itseUf  #hieli'>vra6  ^com- 
petent evidence  iihrf  contested.  '  Watson  v.'' Davis,  '52  iN.  C.  (?  Jones, 
L.)  178.  MAifiH  adtoStting  In  the*  t)lerfdin^  t^ie' exectiti6ri  Of  «t' twite  in 
siiit  does  tfot  tttithorfze  the  cc/uirt  to  klldw'tliejAfy  Ho  take-it' *6i  their 
room  irtiles's  it'has  beeri  introdu^fttld'in  evidence;  'Btft  sifice  theifnt^  may 
take  out  the  pl^adin^,  tire  exaiii!Batfori'oi'4:he"oti^inaiiinStnimtelit  in- 
stead of  the  c6py  contained' iri  the  pleAdJhgs  fs  not  pi'^jud^ciftT  to- "either 
partj^.  St^tVlfttflik  V*;  Bfewdr,  100  It!>Svar&7«;  69  liP.  W:  1011.'  And 
that  th^  jury  took  (Alt' withontl  theadmiAistrfttorV  cionsent  the- writ- 
ten elaiitf  j^gs^iAst  tlil?  estate' sxied  oft,  if  an  ifi^gnlarity,  Will' ndt 'Require 
tL  reversal  of  the  judgment.    Avei'y  v.'  Mbtrre;  183 'I11;'74;'24''N.'B.  606. 

As  to  computations  to  aid  the  jury  iii  estimating  the '  ainOtiiit  dlle  the 
IjjTaintHr*  the'ca^a^i^'ire  conflf<ytiii^.'  In  Millar  v.  Cnd^cly,  '4^'Mictt;  a?3, 
5  N.  W;  3]6,  it  id  said  to  Ktf  the  practice- in  Michigan  -to  .allow  the 
juT^r  to  take  Ertwh  k  '^brtiptitatiDfl  mkdfe  bjr  the  plaiintifPs  =  attotiiey  to 
the  the  jui-y'TbOmi  prdtid^d'  ifh^  Uhd^i^ritawa'that  it'is  ^0*  evidence. 
But  this'caie' wasf  qualified  'in  'Ha'T/oUn  v.  Ohi^fegb-  &'W:  M'.  »*<Jo.  68 
Mieh.'  208,'  35  N.  W.  9^14y<4n  wihicfa>the<}raae  isiaid  d»winvtb«Jti  memO- 
raudaiOF  Btatements made  by  eouhsel  oannofc. betaken  ctutibyvtbA  jury 
>  o^erobj^ctioni  eoBedpt  inoasea  iatvoivingiithe  investigation  Qf^lolig  ac- 
counts. In  Rorer  v.  Rorer,  48  N.  J.  L.  61,  3  Ati.  .87* 'the  QMiMrt,  fol- 
lowing, ]^i}l<|i^  y.  fiuddj^  4^Mifik.  ^73i,.5  Jf,  \Y..3W« app^9??ed,,tfte  ftci^^n 
of  the  trial.  ju4g^'  i^  ,p^jppti^ti^  t.he  jwry  t9,,mf:je.;9ut.  9,  }ong,^\>^aiized 
account  UjSed  iiy  (;p\ifisi9\  i^  the -cquri^e,  ()f  the  itrial  b|at,.po,t.p,|lt^red  in 
.e^tridence,.  proof  as  ;<f0.t}ip,  iiiem^o^t^e  acQQHfli  ^VRg  ^^^^.n,  .givp^i  and 
, tbe, court  hftYiijig  ini^truc^e^  tM . jury . npt  .^o , u^  it  ^  ,evidei>c^.,^xcept 
for  ,th«^ ,  purpose*  o|  si.i^%ng  th^,  vfiemory,.  l\  sepflfis  to  be. proper  in 
Pe;ai^fi^4v«^nia,to  pi^pnit;  statemeijits  of. claim  t^^go  to/the^  ju^y?  .[Allen 
¥;  PbUadeJiphia,  1  .Pi^.,.pjflt.  R,,^!)^;  %e,  v.  JfCjil^,  ,8[^,?a,.,^3.3,;,btt  v. 
.Qyer„.10j5,  P,*.,7.,  Bui)  titj9..prrftr,.to  pef niit,  a  ft^temeflit,|]l;q  b^  , taken 
.  |pi|t  i»(hicb  cpntai?^i|  qne.  ,el9,im  y^'l^ift^  cannot  be, ,  riecqve^e^  i^ ,  t)xe,  fiction 
.an4  another,  the  i^jnpunt,  of^i^^h^ch,,  i^j  enjtiTely/ a/m«^tt^r.  of  dispute. 
Jlimes  ..y.,  ^Kifihl,   ^64=,?^.  .i^0,'2^J^^.,e^^/,,,l^};^^^^  dis- 

approve, i^;  P^t*fif  Id  .V^Qheaj^c^y,  7.^.  Il],f4^^^,)Yl)^re.a.  Y^ijtn^ss  ^ip^ade  a 
computation  of  the  amount  due  upon  a  note,  and  made  a  memorandum 
of.  the  result  upon  the  note  itpjBll,|  which  was  permitted  to^go  to  the 
jury.  The  practice  is  also  disapproved  in  Alexander  v.  Ihinn,  5  Ind. 
122'.  And  in^Biirton  V.  Wilkes;  W  K:  €.  «04, 'it  waH'hMd  ierrbf  fbr 
the  jndge  to  hand' to  thejiiryan 'abbrevilited'^tittiaie  df  plaintlfffs 
claim  for  damages,  against  the*  wiah  of/  tbe :  ophite.  ipaHo^..  >  S^e :  al^o 
Prew  V.  Andrews,  8  Hun,  23,  where  it  was  held  error  for  the  court  to 
direct  tbe  jury  to  take  out  the  pleadings  and  from  them 'fix  the 
ambuht  due'  itie  plaintiff'  after  haVing  klreadjf  foiiiid  fbr  tiie  Jikintifif 
withont 'fixing -any 'an^ount.''  ■  "'•'      ■■■''    -'« '\!;    i.j..    ' ..  ^•■il 

Abbott,  Civ.  Jur.  T.— 60. 
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Lftw  booibi  should  itbt  be  taken  out  by  the  jury;    Harrison  ▼.•  Hance,  37 

Mo.  186;'  Merrill  y.  Nary,  10  Allen,  416    (a  well-considered   ease); 

State.  ▼.  Smith,  6  B.  L  33.;   Newk^rk  v. .  State,  27  Ind,  1;  State  y. 

KimliaU,  60  Me.  4Qd),  418   (wher^  it  was  held  no  error  to  refuse  to 

.  I   allow  the  jury  to  t^^ke  out  th«  Revised  S.t^atutes),     Contra,  Loew  v 

Sitate,  60. Wis.  .5§9,  19  N.  W.  437.    Even  where  both  parties  cMisent 

-  Burrows  Y.  Unwin, .  3  Can  ^  P.  310.    Nor  scienti^c  ,book3y  nor  maps. 

.:   TMnpv,&  M.  JuTies,  §  .892,  citingState  y.  GilUfk,  10  Iowa,  98,  and 

.{     State  Y.  HartD^ann^  46  Wis*  248,  50  N.  W.  1Q3.     See  also  SUte  v. 

•      .  Iiants,   23  Kan».  728.     But  it  is  nol^  error  for,  the  jury  tq  use  a 

<  /    dictionary  to  ascevtain  the  meaning  o£  a,  word  epiployed  by,  them 

.   ./in  a  special  veirdict.    Wright  y.  CSlark,  SO.Vt.  130,  28  Am.  Rep.  496. 

And  in  United  .States  v.  Hpm,  5  Blatchf,  106,  Fed.  Caa.  No,  1^,389, 

the  use  of  the  city  directories  by,  the  juiy,.ui  their  room  wns  held  in- 

.,  .     Siuffiqient  grou^jd  for  a  new  trial. 

An  tlie  [judge's  minutes  of  the  testimppy  are  usuaUy  imperfect  and  are 

. likely, >to. have  marginal  nqtes,  underscpringaj,  and  the  minutes  written 

upon  them,; It  i^  obvious  that, they  should  neyer  gp  to  the  jury,  and  if 

:tbe  >ury-pbtain  theDpL.even  i^pcid^jtally  it  \^  ground  for  a  new. trial. 

>   .  Xeil  M.  Abel,  24  Wend.  1Q5;  Mitchell  v/Ca^ter,,  14  Hun,  448. 

It  is'also'emmiBoUs  foit  tke  minutea  of  oeuBsd  to  gcf  to  the  jury,  'and  a 
)<     new  trial  will  tie 'granted  unless  it  affivmabiYely  appears  •  that  the 
:  lotting  par^  cDuM  not  have/ been  psejudioed  tberebyti;  Durfee  v.  Eve- 
la;Rdj  8  Barb.  46'.  ..  ,  I 

As  to  the  juror's  minutei^  of  the  testimony  it  is  provided  by  statute  in 
some  states,  that  they  may  b^  taken  tio  the  juiry  room,  but  in  the 
absence  "of' a  statute  it  has  been  held  ih  Imlitina  that,  a«  jurbrs  would 
be  too  apt  to  rely  on  ttliat  might  be  imperfectly  Written  and  thus* make 
the  case  turn  6n  a  part  of  the  facts,  it  Is'  errdt  t6  dl\6w  riuch  n^inutes 
to  be  tlakfeii  out.  dheek  V.  SiJate, '35  Ind.  492;*  CJbntra,  Cowles  y. 
Hayes,  71  N;  C  231  (holding  that  "the  jury  'may  dopy  a  memorandum 
of  counsel  which  was  itseSf  a  <^opy  -of  an'  acCobnt  proved  and  admitted 
ill  eviden'cie,  siirCe  ^this  iU  nothing'  mibfre  than  a  note'  of  the  evidence 
taken  down  bj^  the  jury).  Sd,  ih  On^ha  !F.  Iris.  Cd.'  v.  Ofightdn,  60 
Neb.  314,  169  N.  W.  766,  it  wa&  held  "no  abttise  of  disbretion  to  permit 
juries  in  "an  action  on  a  policy  of  fite  inisurance  to  make  memoranda 
of  the 'articles  testified  to  have  be'eb  destroyeid  Tiy'the  Are;        • 


« 1 1  I  » 


J     I     '  .  ,    ■  I        >!•!•<       I . 


(3)  Several  documents., — If  there  are 'Several  document^  and 
counsel  do  not  ^greo.pn  which  shajl  be  sent  pi;t,_  it  is  proper  prac- 
tiee)  Gsx  sending  any  one  or  moire  out,  .to  send  all  that  have;  been 
put  in  evidence  relating  to  th^/fiame  subject.    > 

.  c,  Righi  of  jprprs  to  act  on  their  own  knowledge  of  the  facts, 
;-T-,Thp  ancient  do^trijae,  was,  that  i^ro^^we?:^  to  reijider  the  ver- 
dict as  well  upon  facts  within  th^iip,  per^aa4  Jmowle^gie,  as 


..;! 
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Upon  'thdse-^  derived  ivoia  tfa^  testimony  df  the  wifeneeseg'  duly 
sworti  and  testifying  in  the' ease.*  '  The  i)resent' rule,  however, 
IS  ttat. jurors  canuot,  act  upon  their  pergonal  knowledge  of  facts 
in  the  case,  hut  must  hase  their  verdict  upon  the  testimony  of 

the  witnesses.*  But  the  juror^^^  n^^p^^,  Wo-ftVPS.  ^M^^M  ^ 
their  own  knowledge, of  the  parties  and  their  witnesses,  .and 
it  xs  proper  for  them  to  apply  to  the  facts  proved  their  geneiral 
knowledge  as  mtelliffent  busings  men,  and  take  into  consid- 
eration  liiatter  of  eommon  knowledge  and  observation.:  and  m 
estimating  the  weight  jpf  the  evidence  and  the  credibility  of  wit- 
ne&sed,  the  jurors  :may  apply  their  own  general  knowledge  and 
e^perienjce.^  .,   .  ,         ,1 


I       '  I  • '      •  '■•,'!        '  '  '  '  '  \ 


1  Sain' ▼.  S^tat€i,'l  ^wan,  61;  tomidt  v.  New  York  Unidri'Mut.  F/ Ins.  Co. 

'T'Oray,  629.'     .''?'••■■"•■     ..'-•«.  .    -  :     '     •  .  .•    w 

•elarkfe'v.  Robiiikbir,  6  Bl  Mbri.  66;  Wade  t.  OrdSvay,  IBairt.  229;  kitdium 

•  !'iir.!J9fiate>  lliOa;.'616hHkfl^on  v.  Oallupe^as  (^e..  503rSii)&tlt:«Xj4eni. 

,  Dprxndr  y.  ;^i^l|hur&t,,4ndrewe»,315i  Bi^^a^^rv^i^lidiiigton  ^  M..,|U.vw 

JEJi  Co,  ll^lovffi^i  ,fi2 ^  Sifppsoa  y.  ]^ent,  9. .^hila.  ,30 ;  Gibson  y^  Cary^ker, 

91  Ga.,  6J7/17  S.'il.  9,66;  Schmidt  v.  Ne^v'York  Union  Miit*.  f\  tns. 

"  Co.'l'Gray,'529;Woo<i' River  Bank  v.  Db(lgte;'i6  I^Jb.  70S, '^5' N.  W. 

•234;  fouia^Hiei^l^s.  i^i  Sfc5feMte,  70 Ib\i^a;  4!2f8,'30  N.  W.'68lj' Wifibtow 

.v;Mti])riii>  6gJMeJ36e(;i  C168i3'r^>8ttmmJ!27<li<Mva/a^^ 
.   ^  QokQ  f qjp. : *f4 .  Gf aJpMt<,  ,^i  IJU-!  7^^.  «il.  >^^ ,  P^c  2613 ; .  Q^^i);  v.,  J^ill.  4 

7^  "^^iMW^yf  ^^^9?;^^  Styje,.  23^,  82  Eng.  Reprint^  OT],';  M'K^in 

V,  Love,  20  a  C.  Ly'    (2  Hill.)    506,  27  Am.  Dec.  401;   Falls  City  v. 
'''Sperry,'68'ireW420;94  iT.  #.  629,  4' Ann.'tas.*2f2;'*[ant;ock ^.  'Cii- 
'  ciifeJ,^^B:  &'Q;  R.*Cd.l46  m'Atjpi  4dli  Bowtoon  V.  f  American  OarA 
FduiidyyfCto.  ^2«iMo.  68,' 125»8^  W.  1120.    .        '       " 

TbuB,  thdif^ct'tliitifa  jurdi  is  aslecrp,*!!  koofrn  toicouneel,  mu9t  ,1^ 'called 
.  :  ...,to,th|e,^Ur.Vfi*tt^nt|onJit,t}^e  t^i^^^;;  il^lsr  toiO.latje,  aftie|r  yerdjict,  ,  Cai;ey 
V.  Gunnison,  —  Iowa,  —,  17  N.  W.  881;  Scott  v.  Wfiideck,  12=  N^.  5, 
10N..W.  413.  ■  '''■''■■•  '' 

•  MiK:ain  V.  Love,  2  Hill,  L.  506,  27  Am.  Dec.  401.  , 

4Kitzinger  v.  Sanborn,  70  111,  146.  '.  ., 

»C}iica^o,  51,  &  St.  P,  R.  Co.  V.  Moore,  23  L.R.A.(N.S.)   962,  9p  C.  C.  A. 

,557/  166'  Fed.  66^ ;' Hamilton  v.  Seaboard  Air  Line  R.'  do.  150  i^.'  C. 

193;  teS.'  B.'  730;    igtkte  v.  Mkine  C.  R.   Co.   86  Me!  ^m,  29  Ail. 

'10861,^' Johhfl^  V.  HillBtroBl,  37  M-iim.  12»,  33  N.^  W;  547-,  S^^ain  v. 

Fourteenth  Street  R.  Co.  93  Cal.  179,  28  Pac,  829  j ,  Cat-scalle|i  Vw  ,Coe^r 

. .  .  jp^Vyiene : ^  St^  J\  Tr^^isp.  Go.  lfi.J4aho,  4^4,  93  Pac.  622,  ;6  Ann,  Caa. 

.«^p^mWt  Y.  N(Bjf<r,,J^9rJ^.i:(iii^on.Mv;»i.  T. ,  I^iji, .  Cjp.  1;  Gjfaj.  529 ; ,  St^te  .v. 
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..  Jacob*  30  S.  Cj  131,  14  Am.  St  R^.  SW,  8  S.  E.  098;  BougJaai  ?. 
Traisk,  77  Me.  ^5 ;  Jenney  Electric  Co,  v.  Brfltnhain,  145 .  Ind.  314,  33 
L.R.A.  396,  41  N.  E.  448.  For  a  full  review  of  the  cases  on  thig 
subject,  see  notes  in  31  L.R.Ai  489,  arid  37  L.R.A.(N.S.)   790. 

3,  itiscondTict  of  juroW  oi  otheri  ' 

Not  every  irregularity  which  would  subject  a  juror  to  censure 
should  overturn  the  verdict.'  In  order'  to  authorize  the  setting 
aside  of  a  verdict  on  accoiint  of  misconduct  of  the  jury,  it  must 
appear  that  such  niiisconduct  ihay  have  had. an  influence  upon 
the  final  result,  and  caused  injury  to  the  complaining'  party* 
And  misconduct  of  the  jury  may  be  v^aived  by  remaining  silent 
after  receiving  knowledge  thereof.*  It  is  not  misconduct  for 
the  jury  to  ^end  ou,t  for.  refreshments  while  deliberating  on  their 
verdict ;  nor  to  take  notes  of  the  testimony,  if  this  is  not  at- 
teBdejd  with  deUy ;  *  wr  i^  it,  swffieient;  to  vitiate,  a  verdict  that 
ajurory  during  the  progress,  of  the  trial,  played  cards  with  an  at- 
toriiey  interested  in^the  casfe.**  A  casual  ccmversation  by  a  juror 
with  a  party  or  an  ^gent*  of  ohe  6f  the  parties,  yhich  has  no 
reference  to  the  case,  do^s  not  vitiate!  ttieyerdict;,'  though  con- 
Vier,saAiou  ;with  ;a  party  Qr/Tvith  jather  perso^is  about  the  case  is 
ground  for  setting  aside  the  iverdict.''  Disclosure  of  the  nature 
'  of*  a  sealed  verdict,  while  reptehensible,  is  not  sufficient  to  vitiate 
the  Verdict;  *  but  it  is  gross  misconduct,*  requiring  a  reversal, 
for  a  jury  .authorized  to  return  a  sealed  verdict  to  seal  up  a 
piece  of  paper  which  states  that  they  cannot  agree,  and  then  to 
disperse.®  An  unauthorized  view  constitutes  misoondnct ; " 
thou^  not  every  unauthorized  yiew  will  bo  suffieieait  to  require 
setting  aside  thie  verdict ;  iiijury  must  have  resulted  to  the  party 
complaming. 

Inattention  of  juror  from  sleepiness  is  not  ground  for  new 
trial  where  prejudice  from  such  inattention  is  not  shown.*^* 

The  mere  drinking  of  intoxicating  liquors  by  a  juror  or  jurors 
during  the  progress  of  the  trial,  not  shown  to  have  produced  in- 
t^xicatiiig  effects,  is,  not  sufficient  to. vitiate  the  verdict;  "  but 
drinking  to  excess/'  or  at  the  e:!cpeH8e  of  the  successful  party," 
is  generally  held  fatal.  •    -      *  : 

The  Weight  of '  authority  hicilds  that  any*  kind  of  ^'treating'^ 
of  the  jurors,  whether  the  treat  consists  of  drinks,  cigars,  or 
'food  or  lodging,  by  'a  patty,^*  or  by  an'attoAey,*^  or  an  inter- 
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ested  person,"  is  sufficient/to  vitiate  the  verdict.  ,  Biut  tljte  v^r^ 
fact  that  a  witness  in  •  a  case  treated  the  jurors  during  the 
progress  of  the  trial  is  n^t  i^nffioietit  to  vitiate  the  i^rdict.** 

Misconduct  of  a  party  who,-  Athile^  the  ju^  t*^s  viewing  cet- 
tain  premises  in  charge  6f  the'bailiff,  intruded  npbn  theiT'  pres- 
ence, and  insisted  iipon  talkiilg 'td  the  juryirieii  aboilt  the Subject 
of  the  aqtipn,  is  ground  for  reversal..^®  And  the  act  of  a  party  in 
paying  jurors:  dissati^fi^  with  the  regul;ar,  fejes. something  in 
addition  thereto,  whicsh  the  jiuroars  received  with  knowledge^  that 
they  were  not  legally  entitled  to 'it,*  and  that  it  Was  a  gratuity 
paid  to  them  by  the  party,  is  fatal  to- the  verdidt;*^  Misconduct 
of  a  party  to  induce  a  jury  to  decide  in  his  favor  is  alwayi  dealt 
with  more  strictly  by  the  court  than  similar  mis^^onduct  ot  ia 
tliiri  party  or  of  a  juror  without  the  knowledge  of  either  parfy^^^ 

Misconduct  of  the  officer  i,n  charge  of  tfee  jury  may  ailso  vitiate 
the  verdict,*'  ,  -      - 

IKichardsoQ  v.  Jones,  1  Nev.  405;  Hatght  Ti'Elniim,  42>App.  Dit.  391,  59 
N.  Y.  Supp.  193;  De  Hafct  V.  Etaire,'  121  Irid.  242,  i23'N..B.  77;  Vaughn 
r\  Crites,  44  Neb.  *812,-62  K,i\V./109^8;,  20;E.:  C,  I^.;p..2i51,.§;3f.   .  .  *    ■ 

>StaiApofBki  V.  Steffens',  79  Jll^  30^;  Wikkl  v.'  Moulton/  146  OaV,'  317,  80 
Paai92;  20  R.  O.  L.  p*  251,  §'34.      =  r       .   ; 

•  Loilgr.  DaVi's,  136  lovra,  784,  114  N.  W.IWT:  '   «    ' 

« Lilly  V  Griflftn,  71  Oa.'535;  tift  v!  Towiis,  63  6k.  2S7'.:''    '  ' 

»Feary  v^  Metropolitan ,  Street  I^.  Co.  162JMo,  7?,  62  S.  ;W.-45?.  .  i    , 

But  see  Auitin  &  McOargar  v.  LanglDis,:  61  Vt.  223,  m-Atl  .739,  .holding 

that  the  fact  that  defetidaat's^ouHsel  played' cards,  with*  several  ef  the 

jurora  during  the  progreas  ol  the  trial  requires^  the  terdlct  to  be  set 

.  asidd,  although  at  ia  tiot  shown  that. the* verdict  wag  aJQtected  b5f  such 

miscoitduct.  .  <  ;       .         .  > 

•  Bonnet  v.  Glttttfeldt,  120  111.  166,  11  N.  :E.  250,  •  affirming  24  111.  App. 

5313;  Vow^l'v.'Issa^uah  Coal  Co.  31  Wafeh.' 103,  71  Pac.  725:    ' 

f  Bow  V.  Parsons,  1  Root,  42d ;  Iroriion  Lumber  Co.  v.  Wagner,  '• —  E^y.  — , 
119  S.  W:  197. 

»Inge^on,v.  Truebody,  40  Cal.  603.  '  :    : 

»  White  Y.  Martin,  3  111.  69. 

WWihsidw  V.  Morriii,  68  Me.  362;  Bowler  v.  Washington,  62  Tile.  30^; 
Pierce  v.  ^rennan,'  83  Minn.  42^,  86  N.  Wi  4l7;  Buffalo  Striictural 
Steel  Co.  V.  Dfickinson,  98  App.  Div.  355,  90  1^.  Y.  Supp.  268;  Stampof- 
ski  V.  Steffens,  7.9  111.  303;  Peppercorn  v.  Black  River  Falls,  89  Wis. 
38,  46  Am.  Si.  Rep.  818,  6l  N".  W.'  79.  .     .' 


I  ,    I 


790  CIVIL    TRIAL    BEIEF. 


X* 


llffaight  V.  Elmira,  42  App.  Div.  391,  59'  N.  Y.  Supp.  193;  Wood  v.  Moul- 
toTi,  14^  Cal.  317,  80  Pac.  92;  Lyons  v*  Dee,  88  Minn.  490,^93'  N.  W. 
8^9 J  Rusli  V-  St  Paul  City  R.  Co.  70  Minn.  5,  72  N.  W»  733. 

The  ^ueistion  of  the  eff<e^t  of  unautkorizedjview  by  jury  |s, the  subject  of 
note^  iin  ^9  .Ii.R.A.  391,  and  L.R.A.1,915B,  703,    ■•. 

lla  Slaughter  v,.  Coke  Qounty,  ?4  Tex,  Civ.  App.  598,  79  S.  W..,3a3.  .  See 

also  note  in  12  A.I(.R.  .663.    . 
1^  Richai'dson  v.  Jones,  1  Nev.  405;  Hemmi  v.  Chicago  G.  W.  R.  Co.   102 

Iowa,  25,  70  N.  W.  746;  Ankeny  V.  Rawhous«r,  2  Neb.   (VtioL)   32,  96 
'   ;  N..  W.  1063;  Wilson  t.  Abrahams,  1  Hill,  207,  disapproving  Brant  v. 

Fowler,  7  Cow.  562;  20  R.  C,  L.,p.  252,  §  35, 

Fw  review:  of  authorities  on  consmmptioti  of  liq^iorby  juror^  as  ground 
for  new  trial, or  reversal,  see. notp.  in  L,|l,A.1915C,  302. 

WRepath  v.. Walker,  J3  Colo.  109,  21  Pac.  917.   ,,     , 

»  Wilsqn  y.  Abrahams,  1  Hill,  207;  Scott  v.  Tubbsi.  43  Colo..  221^  19  j:..R.A. 

(N!s.)  733,  95  Pac.  540,  But  see  to  the  contrary,  Gould  v.  (iould,  3 
'     N.  S;  ^7;  Webster  County  V.  Hiitchinsbri,  60  Io\^a,  721,  9  N".  W.  901, 

12  N.  W.  534;  McCarty  v.  McCarty,  38  S.  C.  L.   (4  Rich.)  =694.     And 

the  furnishing  to  jurors  of  cider  belonging  to  a  party,  but  without 
' '       Ms  knowledge, -is  not  ground  for  a  nevt  trial  \trherer  ilo  injury  Tesulted 

therefrom.    'T>ip^  v,  Brist6l  Couiity,  2  AUen^' 656. 

W  Phillipsburgh  Blink  v.  Palmer,  31  N.^^.  1a'^2,'S6  Am^  Dfec.  193;  Bender 

r.  Btiehret,  8  Ohio  O.  G;  244,  4  Ohio  Gi  I>.  507>;  Goodright  v.  M'Cans- 

land,  1  Yeates,  372,  1  Am.  Dec 306  (diotufn)^  BedttioUd  v.  ;Royal  Ins. 

Co.  7  Phila.  167^  Kepgan -t.  MQCandte9s,..7  Phila.  243j   Myna*t.T. 

Hubbs,  6  Heisk.  3^0;  S.exton  v,  LeUey^re,  4,  Col4w.  11;  Palm  v.  Cbei- 

nowsky,  28  Tex.  Civ.  App.  405,  67  S.  W.  165 ;  Harvester  Co.  v.  Hodge, 

6  Pa.  bikt.  R.  378  i  Pickfeiis  T.' Coal  River  Boom  ft  TiAibfet  Co.  58  W. 

'Vk.  11,  50/ Si  "E.  872,  6  Ann.  Oaff.  285'  {Sictum)';  M«rAba!l  v.  Wat- 

'    flota,  16  Texr.  Civ;  Appj  l^,  40  SrW.  SSQj  Harrigon  vl  Rownii,  4  Wash. 

C.  C.  82;  Fed:  Cas.  No.  :«;142    (yiA?*M«») ;   Fainfaotmt  Park  Case,   6 

■'•■  Phila.  285';  Wright  V.  EaAtlick- a26'Cal.'  617,  58  Pac.  87;  Felham  v. 

Page,  6  Ark.  535    (dictum);   Walker  v.  Walker,  11  Ga.- 203;   Burke 

,,  ;  v.;MeDoB^14,.3.Jdaho,  296,/29[  Paq.,  08;. 'Huston*  T..'VfaiJ,>5X  lad-. 209; 
Per^y^  V.  Pailey,  fl2i  K#ji,  ^39  {diqHm.),;  Btu,dAey,  v.,  Hftll,  .22  Me.  198; 
EJarrin^on  v^,  Calhoun  Probate  Judgp,  15^  Mich.  660^,  117  N.  W.  62; 
Vose  V.  Mtilier,  23  Neb.  171,  36  N.  W.  583  i  Sacramento  4  ^^  Min. 
Co.  V.  Showers,  6  Nev.  291;  Drake  v.  Newton,  23  N.  J.  L.  ill;  R.  v. 
Burdett,  12  Md.  Ill;  Vollrath  v.  <3rdw€f, '9  Wash.  374,  ^37  Paa.  474 
{dictum);  20  R.  C.  L.  p.  261,  §  44.  ..    i,;  ';     / 

Aij^d  wfierC;  counsel  for  ctfie^ party  rpfusefl  to  phar^e  ttie  expense  of  pr^yid- 

.ing  meals  for  the.  jujry,  and,  no  provisfpn.  |or  them.fiaying:  be^n  ob- 

.        ta^ined,  ^the  other  party,, furnished. and  paid  for  the  ?fime,  such  circum- 

,.  stances  .ijurnished  ground  for  setting. asidp  theiVprdict,  aHliough  it  does 

not  appear  that  it  was  determined^  thereby.     Jxjhixson  v,  ^ob9.rt,  45 

Fed.  542. 
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But  see  Drainage  Dist.  No.  8  v.  Knox,  237  111.  148,  86  N.  E.  636,  holding 
that  treating  of  jurymen  by  a  party,  with  cigars  and  peanuts,  is  not 
ground  for  setting' aside  the  verdict;  Wichita  &-W.  R.  Co.  ▼.  Fech- 
heim^/4d«K^ii  ^4Z/SVWrc}  137, ;  hold ih^  !tliaiti  Kv^hiU  the  ftirpiol^inii, 
of  cigars  by  a  party  to  th^  JPK<^I'4>  1^^^P£[  ^h®  progress  of  the  trial, 
was  improper  and  reprehensible,  it  was  not  ground  for  new  trial, 
where  it  did  not  appear  th^^t  such  misconduct  had  any  influence  uppn* 
the  verdict  of  the  jury.  And  to  the  same  effect  is  Vaughn  v.  Dotsov^  2. 
Swan.  348. 

i6Nadeau  v.  Theriault,  37  N.  B.  498;  Stewart  v.  Woolman,  26  Ont.  Rep. 
714;   People  v.  Montague,  71  Mich.  447,  39  N.  W.  585;   Stafford  v. 
©skaloosa,  67  I«Wa;  ^748^ '  11  ?  N.  Wl'f^^.i  niy^f^*v:'  BtktM'aOO''Qku'M,i 
,  27  3*  B,  7P0;..W^lkep.v»  Hunter,. il7,Gf,. 3^4 ^  ,^eivfewrgh,y,  :Ri[cI^qrie, 
60  Misc.  0{lO,  113  N..y..,S^pp.  1118;  Grot^l^au,  y,  State,.  70  Wi^,  46?,, 
36  N.  W.  31;  Demund  V.  Goweii,  5  N.  J.  L.  687.    But  see  Pittsburg,  C, 
&  St.  L.  R.  Co.'  V.  Porter,  32  Ohio  St.  328;  McLaufehlfn  v.  Hin<is;'i6l' 
111.  408=,  38  N.  E.'18"6;  Koester  V.'Ottuifatva,  34  Iow<  41,  in  which  the 
court  refused  io  aetiftiside  tbe  yer diet),  wfhere  no.  injurious:  resulis  tb: 
the  .cowplaipi^g  p^f ty , yrei^e  sl^p^xt. .  •    ,.  .  ,    ', . . , ;     ..       .,  .  .  // 

"McGill  Bro9.  v.;  Seaboard.  Mr  ,hinf  E.,Oo.,7j5  S...q.  177,.  $5  S..E...216;. 
Gulf,  C.  &  S.  F.  R.  Ci.  V.  Matthews,  28.  Tex.  Civ.  App.  92,  66  S.  W.  588, 
'  67  S.  W.  788;  Central  R.'Co.  v.  Hammon(ll'l09  Ga.  583^,  34  S'.'te.'  594;' 
Armour  ▼.  Bo6well,  *  U.  C.  Q.  B:  362;     But  see  Todd  V.  Grdy,"16 
S.  C.  635;  Larson  v.  Levy;*^— *  Tex.  Civ.  App.  -^r,  57  8;- ^W*  52. 

i«  Thompson  v.  Caw4  S.Gr&tt.  657;  Sta^e  v.  Minqr,:lQ$  Jowa»'6!42,  77  N.  W- 
330;  .Sa^pBj.y,  H^rf;is,  IVr  I?ep..  3,..C.J..  .294,     ,      ,       .  .,   .,:..; 

19  Pond  V.  Bftrton,  S  Kan.  App,  601,  56  Pac.  139. 

«0  Re  Vanderbilt,  127  App.  Div.  408,  111  N.  Y.  Supp.  658. 

M  Crocker  v,  Crocker,  198  Mass,  401,  84  N.  E.  476.    As  to  effect  of  att'act ' 
out"  of '  c6\lri '  Ih  prefl6ttee  of  juVym'eii  upldn '  cl-editailtty '  6i  witri^ite, '  see 
revfeW' ofavithdritieHiii  !Qote'in:LiR;A.a917iB,;  248.    ?         'i     ;': 

^Thus,  misconduct  of  the  officer  in  telling  the  jury^iwHicb  ,Tfaa  ,uiM|b]fj 
.tq^«agre^,  jthfit,  in  l]^^^ opinion,  .th^.judgj^.^qul^^  kfpp  tU'ei|i..out,.a.  ^fek 
or  cppipel  them .  tOf  agreCi  constitvites  reversible,  ^^^o^.     Obea^  v.  Gifa^, 
68  Ga.  1^2.    So,  misconduct  of  an  officer  in  telling  jurors  t^at,  unless 
they  could  agree  speedily,  the  judge  would  carry  them  with  hiAi  i6' 
another  county,  and  that  he  was  making  preparations  for  that  purpose, 
is  a;  gross  violatiort   of  his   duty,   iiJnd   c^nstittites   reversible  ^rror.' 
Ghblston  v.  Gholston,  3l  Ga.  6^5.     And  miscondu'ct  of  the  bailiff  in 
■remaining  With  Ihe  jtirynl6n  While  they  wfere  dfellbefatiiig  lipbn  'their 
Verdici,  tfnd  talking  with  different  jurymeii,  dlnsweritig  thefr  /Questions 
about  the  case;  and  in  threatening  a  juror  who  declined  to  vote  Until 
feftei:  further  ^consideration,  wis  held  t6' be  sd  gross  as  to  Vitiate'  the 
verdict: '  Hestdn  V. '!Ne8tthAmmer,  Ifik)  111.  150;  54  N.  E.  310.      ''     ' 

For  an  extensive  review  of  the  cases  on  the  question  of  treating  jurbfs  as 
ground  for  new  trial  or  reversal,'  see  note  in  19  L.R.A.(N.S.)  733;  49 
L.R.A.(N.S.)   889. 
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ll'  tower  arid  duty  of  giving  further  instructions. 

2.  Manner  of  giving. 

3.  Inducing  agreement. 

1   ..   ..      ,        ...  /     .:         ;     '  :  -  .... 

1.  Power  and  doty  o£^yingf.  further  iEstr^ictioHg.! 

After  the' jury  have  retired  to  d'^liberatte  'upon  tlreir  verdict, 
tlie  judge  Qf  Tiis'  own  motion  tas  power  to  recall  thetn,  and  in 
the  presciac^  pf  thp,  parties  or  thei^,  pounsel  gfvQ  tnem  further  in- 
structions,! or  withdraw  erroneous^  instjruotions ;  but  this  is  in 
the  discretion  ofdhe  coiirtty  a»d  not  the-legal  right  of  the  party.* 
When  the  jury  make  a  reasonable  tequfest  for  further  in- 
structions and  either  party  Joink  iii  such  request,"  it' may  be  error 
tOj,j;efijse.'^  B\ki  aft^.the  jiiry.  li^ve  retired,  tjie  judge  is  not 
hojund  to  comply  with  «  party'ss  request  *o  jgiye.  additional  in- 
structions upon  a  poin^iiot' covered  by  a  irequest-of  the  jury;* 
nol'  to'comfplywitha  palsy's  reqtiestto  give*  the  jury  further 
.instructions  by  way  o¥  ex'plana.tioii  oh  modification'  of  those 
already  given;  *  for  it  is  a  matter  within  the  discretion  of  the 
court.  '  '      .        ,  ,     .  . 

.A  frosh  d,i8cussiQp  by  counsel  of  tfae  .law  qr  the  evidence,  in 
the  presence  of  the  juiry^  cannot  be  had  unless,  ajlowed  by  the 
judge'in- his  discretion.^      .  .         ;  ' 

•  When  fui^h^rinstrtiCtiotisglr^'gi^en,  they  ftre  subject  to  ex- 
ceptions Spi*  error,  the  same  as  ttiose.  gi vet),  before  the  jury  re- 

lX^e(X*  ■ !     • ' ;       •    . ,«  t  . '       : ' . 

1  2  .Grahain.  *  W.  New  Trial,  356   (?i) ;  TliQWip.  &  M..  Juries,  §  355,  and 

,     cas^ft:  cited.    Com,  v.  SnplU^g,  15,  I^iek.  32J,,  333  j  Brepdloyev.  Bundy, 

96Jn4.  319;  Hartroan  v.  Flaherty^  SO  Iijd.  472;  Re  Darrow,  175  M. 

.  44,.9|2  l^.'E.  3^9;  JoBips  y,  jSw^r^p^en^  4?  8.  p.  58,  J.9  S.  E.  947;  Buck 

!,..,y.  »u?k,,4.,3axt.>392;,Mfi(3lary  v.  Stull,,44  Neb.  17$,.  62  N.  W.  501; 

..',F>ii?st5$5^*ti.  Bank  v,  eedgeqock,  S7  Neb.  220,  127  N*  W.  171;  Wood  v. 

Isom,  68,Ga.  ^17;  Charlton- v.. KpUy,  34  C?  C.,A.  295,  l^  Fed.  433, 13 

^4juit,Cat9*  518.    . 

.;l       ...     ^   .'  w    •:,,!,,-•.  .  792".    •       .      -  . 
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The  trial  jtid^e  may,  lipoii  a  report  by  the  jury'  that  they' are  iiniAfcte  to 
agree,  inquire  of  them  the  cause  of  their  disagreement,  and  restate 
his  views  of  the  law  or  give  additional  proper  charges  in  the  presence 
of  the  parties  and  counsel.  Salomon  v.  Reis,  5  Ohio  0.  G.  375,  3 
Ohio  C.  D.  184.  Compare  Swaggerty  v.  Caton,  1  Heisk.*  199,  where, 
in  a  criminal  casej  the  jury  reported  to  the  judge 'in  open  court  tha^ 
they  oould  not  agree^  hut  did  not  ask  for  further  instructions,  and  it 
was  held  error  Ioj  the  judge  to  repeat  to  them  certain  disjointed  por- 
tions of  the  charge  already  given,  since  it  would,  lead  the  jury  to 
suppose  that  such  portions  of  the  charge  were  ithe  controlling  features 
of  the  case. 

The  court  may,  over  objection,  give  an  additional  instruction*  to  the  jury" 
after,  their  retirement  in  respe<bt  to  a  material  point  in  the  xsase  con^ 
coming'  which  lio  instruction  has  been  given,  where  equal  optportunity 
is  first <giv«a  to  each  i»id«  to  submit  instructions. on  that  point.  Joliet 
V.  Looney,  159  111.  471,'42  N.  .£.  854.  And  see. Hogg  v.  State,  7  Ind. 
551  (where  it  was  held  no  evror  to  give  further  instructioiis,  even 
againpt  th^.  wishes  of,  cpvn^el  for  both  side^),  ,     <     : 

a  Turner  ▼.  Foxaily  2  Cra&oh,  €..€.  324,  Fed.  Oas.  No.  14,255;  Forrest  v. 
Hanson,  1  Graneh,  O.  G.  63,  Fed.  Oas.  No.  4,943;  United  States  v. 
White,  5  Cranch,  C.  C.  116,  Fed.  Gas.  No.  16,677;  Norton  v.  McNutt, 
55  Ar*:,  59>  X7i;S,  W,  362;  Lafoon  v,  She«.rin,  9^  N.  C.,39;..  See  Tink- 
.  ham  V.  Tho^nas,  2  Jones  &  S,  236,  where  it  was  held  no  error,  for  the 
judge  to  refuse  to  receive  or  entertain  proposed  requests .  to  cha^e  the 
jury  alter  they  had  just  been  i^harged  and  soipe,  of.thej^  had  left  the 
.  jury-box  on.  theii:  ^ay  to.  the  jury  room,  .although,  aU  of  ,tl\em  were 
still  in  the . eourtf oom.  It  is  certainly  proper  for  .^he. court  to  re- 
fuse counsel's  request  that  the  jury  be  recalled  for  further  instru9f4ons, 
where  no  snfficie^at^  ^reason  for  his,  request  is.  s))own. .  Bowliifg  v^  |4em- 
phis  &  G.  R.  Go.  15  Lea,  122.    See  also  note  in  ^9  Am«  Dec;  120... 

•  See  Drew  v.  Andrews,  8  Hun,  23,  where  the  jury  having  retired,  and 
having  sent  in  to  request  the  court  to  give  them  information  as  to 
what  a  witness  had  testified  to  upon  a  certain"  pcHntVabd  ihe^WftunseS 
for*  ihe/lpspig  party  Having,  in  .the  presenceof-thei  .opposite,  counsel, 
asked  the  cpurt  to  bring  in  the,  juiy  and  state  the  evidence  to  tl^ei^a 
as  requested, — ;the  refusal  of  this .  reasonable  request  was  one  of  the 
grounds  upoi^  which  a  new  trial  was  granted. 

In  Cook  V.  Green,  6  N.  J.  L.  109,  the  court  says:  "If  a  jury,  after  with- 
drawing to  consider  the  cau^e,  get  emliarrassed  on  a  question  of  law, 
they  m^y,  ahd  in  prudence  ought  to,,  ask  for  the  opinion'  Of  >  the.  justice 
thereon,  amd  it  is  his  duty  to. declare  the  law  to  thems"  So  in  Bank 
,  of  Kentucky  v.  ^'Williams,  2  J.  J.  Marsh.  256,  it  is  said  to  be  the 
duty  of  the  court  to  instruct  the  jury  on  matters  of  law,  after  tl^ 
jury  have  retired,  should  they  think  proper  to  request  it. 

But  upon  the  j.ury'^  returii  and  request  for  inatruotioi^s  on  a.speqiaj  po^pt 
it  is  proper  tp. direct  them,  to  follow  the  icystruetions  already, given 
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.  »]i|l  to  refuse  a,  partj'a  motion,  to  read  the  .particular  instnietions 
covering  that  point  whepe  the  coui^t  expressed  bis  willingness  to  read 

.  ,  all  the  instructions  if  the  jnxj  so  desired.  Cockrill,  y.  Hall,  76  Cal. 
192^  18  Pac.  318. 

«  Kellogg  V,  Fvenoh,  15  Gray,  354;  ^arvey  v.  Graham,  40  N.  H.  175;  Par- 
ker, v.  Georgia  P.  B.  Co.  83  Ga.  539,  10  S.  JS.  233. 

But  where  the  jury  haT<e  ireturited  into  cowrt  for  further  instruotiona  it  is 

•     error  for  the •  court  'to  refuse  to  eharge  the  jury  «t  tbe:reque9t  of  one 

of  the  parties  upon  a  point  on  which  the  court  haos  not -charged  and  on 

-which  it  is  propei^  that  the  jury  should  receivf  snstruetiona.    Yeldell 

y.  Shinholster,  15  Ga.  389. 

^liTelson  y.  Dodge,  116,Maa8.  367. 

8  Nelson  y.  Dodge,  116  Mass.  367;  Wilki^aon  y.  Qt  Louis  •  Sectional  Dock 
€0,  ie»  Mo.  130,  14  8:  W.  177.     See  Ruffing  v.  Tilion,.]&  Ind.  269, 
where  it  ia  held  no<  error -to  permit  counsel  to  dificusS' to  the  court. 
'  u  what  the  form  of  the  yerdict  shall  be,  in  the  preaence  of  the*  jury,  they 
haying  oome«for  inatructiona  thereupon. 

In  Gotten  v.  Rutledge,  33  Ala.  110,  it  la  held  that,  where  botti  partied  haye 
waiyed  their  right  to  arguo  by  declining  to  do  so,  allowing  one  fmrty 
to  reread  a  Record  to  the  jury  on  itheir  coming  for  instructions'  does 
no  reyive  the  Tight  of  the  tjtlier  toatgue  the  case. 

f  Nelaon  y.  Dodge,  116  Maaa.  367.  Furthei"  inatructiona  ahould  not  be  giyen 
in  auch  a  way  as  erronebusfy  to  dauae  the  jury  to*  ignore  other 
iiiatruction  previously  giviBn.  Wiggina  y.  Show,  89  Mich.  476,  50  N. 
W.  991;  Willmott  T.  Corrigaii  Consol.  "Street  R.  Co.  —  Mo.  — ,  16  S. 
W.'500.  In  Foster  y.  Tumw,  81  Kan.  58,  1  Pac.  145,  it  is  said  that 
the  court,  when  giving  further  erplanation  br  inforalatidn  at  the 
jury's  repeat,  ia  ttever  juatifled'in  giving  another  full,  complete,  and 
different  charge  upoh  nearly  all  or  even  aome  of  the  itiaterialquestiona 
involved  in  the' case.  <        •  1 

'    ,       _  [  •  I       I     ■        ,         • .  _  1      .      ;  »•        t  I  •       "      ,       .•ft  ,1 

•  ■  • .     '    . '  ,  .    ,       t   '     .   I     '    .  •  •         . '  .  I . ,  ■  I  •     ,1      1 ,     I  ... 

2.  ICftimcrcif  givingr 

Eurthep  i»stnictioD8  as  to  ibe' case, 'after  'the  jtipy  Have  re- 
tited,  sliOTild  be  giyeii  only  in  opeti  courtj  and  when  cotmsel  on 
both  sides  are  present  or  have' had  notice  and  an  cipportunity  of 
b^in^  present.  This  is  matter  of  legal  right  If  either  party 
r^qu^sts  that  a  further  instruptipn  be.giveny  or  if  the  jury  send 
in  m  inquiry^  it  is  proper  practice  to.  submit  the  answer^  in 
writing,  to  counsel,  and  if  they  consent,  to  send  it  to  the  jury; 
if  counsel  do  not  Consent,  then  to  call  in  the  jury  and  answer 
their  inquiry  in  open  couri^  ' 

tTtt  atithbritlea  are  libt  altogether  uniform  ais  to  the  necessity  of  the 
preaehce'of  cou'nael  when  additional  infeltruct^ona  'are  giyi^A.    Th^  rule 


^,4«i^dawi]  iQ  the  Uxt  finds  8V|)port  jn , Feibelmajp , .T;  Ma^chestar  F. 
Assiir.  Co.  108  Ala.  130,  ],9,Sa  S^O,  in  wiicb  it  wag'  hel4  reveraible  er- 
ror  for  the  court  to  orally  charge  t^e  jury  Upon  ^heir  return  into  csourt 
in  the  absence  of  counsel  with ,  no  attempt  to,  ^^^}^y  them.  To,  the 
aam^  effect  is  Seagrave  y.  Hall,  30.  Ohio  C.  Q.  595^  6  Ohio  C^  D.  497. 
But  if  counselj  "spughi.for  honestly  at  tj)e  place  of.  trial,  wljere  they 
ought  to  be,  ,  .  .  cannot  be  fouudi^  or,  being  found,  .they  qx  either 
of  them  refuse  to  attend,  such  absence  or  refusal  does  hot  release  the 
justice  from  his,  duty  to  declare  the  law  to  the  jury."  Cook  ▼,  Green, 
6  N.  J.  V,  109.  See  also  Preston  v^  Bowers,  1,3  Ohjp  St.  1,  82  Am.  I>ec. 
430,  where  it  is  held  no  error  fpr  the  court  to  give  further  instruc- 
,  iions  to  tl^e  jury  during  its  regular  session,  in  op^i^  court  in  the 
absence' of  a, party  or  his  counsel  after  the  parties  and  their  counsel 
have  been  loudly  called  at  the  door.  So  it  is  not  error  for  the  court 
to  give  additional  instructions  publicly  dui:ing  a  regular  session  of 
the  court  and  after  a  prolonged  but  unavailing  search  ,for  the  absent 
counsel  by ,  the  officer^  of  the  court  under  its  dire<;t|on«  Cornish  ▼. 
Graff,  36  Hun'  160 :  McPierson  v.  .St.  Louis,  I.  jL  &  S.  R.  Co.  97  Mo. 
'  ^63,  iO  S.  W.  846.  ;      , 

in^i;aylor..y..ldAnleyy  <^  Smedet  k  M-  305,  judgmnt  was  reverBediov.  error 
in  giving  ingtruqtipns  to  tl^  .jury  in  absence^ ol  4be  partiea  and  wiihout 
.  jtheii;  consei^t  during, a jneocss  of,tl^  ^purt»  even  though  -tiiet  J4ii7>^had 
i^tujTAe^.ai^^.  asJi^d  for  an  e^pjis^natioja  of 'a  inat1>ur  o|  lawi,  for  it*  con- 
travened a  Missi^aippi  st9<tute< requlrijig  instityetionsto  be  given. at  the 
,    reqi^est  o^  fl  pa^tj*    Ai^d  in.  Bryant. v.  Simnu^nsi  74'Ga,i405!,  a. remark 
..    by  th^  cQ^rt  ft  ,tbfii  time. of  taking  ^  .reoes^.  that  a  verdleivcnild  be 
^  i;e<^^|ved  if  jcei^de^^d.J^efore  a  specified  t4m&  Wa«.;^e)d  to  Jteiaucih  notice 
Pi^tf.  notl^iQg , woiUd .  ^. . dfin^  in  .the  aase-  iduiiiiig  .neceis  ^t:Oi»9p  to .  jreoeive 
.J  jtl^e  Yf?]:4ii(r^ 'as  to.mal^e  ii^/ecroi;  for  the  cow:t«iii  ita.owgi  moiioiL.to  re- 
,.    ipl^rge.  tlie.  jury  djyici^g  ceiofisfi  in.iUae  abaenoe  of  > eouiiael  'and'  parties 
.      piir  o^e.  M}.<^.  ,  ,Jmi   Caanphell'.  v.  .Befikett,.  8,0h&f>.iSt-  ^10^  'the  i court 
qupt^Sfi  ^ith.j^Bp^f^pt  asj^p^^iv.al^  thei  .passage  gxreA  ftbov^Jrdm.  Gook 
..  Y^  Gree;n^,.6  ^,.  J^.  I^^^ipd^-.bi^t  i^dds  th«t  in  tbe.easei 'UHder .ooaaidet ftftion 
.    ..the  jn^tfuctioi^  ,we]:e,giv^n  witdUout  notice  tq  the< ahaent  leounael,  and 
"duriipg:  t|^.  hours ,  of  recfa^s*  o,f  the;  court  ^whea  it  waa  neither  the  duty 
,    ^or..c,i^^tom,.of,pa^fi€is  pr.tttieir  counsel  to- be  in  the  ootirtroon,*'.    It 
,  ,,,^i%y  b^  a4ded  tht^jl^.the  .Qhip  case  was  decided  under,  a.^revisi^xa.of.  the 
Code  in  that  state  requiring  further  insti^uction^  jto  the.  ji^ry  tp  be 
given  in  open  court  ''in. the  presence  of,  or  after  notice  to,  the  parties 
or  their  counsel;'^  and  the  CQurt  was  of  the  opinion  thf^t  the  provision 
,was  ii^tendfd,tQ,exjpreAs,  and  did  in  fact,, correctly  e^pipess,  the  jco^mou- 
law  rule  upon  the  subject.  ,.     -    . 

Bjr  ^ha  .weight  of  apt^rity^  siding  for  copn9el.  when  .t!^e  jury  retunv. into 

^eourt  for  ;Curther  ii^str^etio^s,^ unless  reqi^r^d  by.  st^t^i^t^,  isi  t^.majtter 

Qf  fa,yor^o/  courtesy  and  i^o^  qf  .right.  ,  Meier  v.,  Mctrgani:^2.'Wia.t.289, 

62  N'.  W.  174;  Alexander  v.  Gardiner^  1,4  R,  I.  15;  Kullbe^-g  y.  O'Don-. 

^    iteff;  l£/S  Maji.  40$,  33  N.  E.  5^8f;  Wiggins  v.  Do'wneri  67  How'.  Pr.  65; 
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'  Hudson  V.  IkJirineapolis,  L.  &  M.  Jl.  Co.  44  Minn.  52,  46  K.  W.  314; 
Coopr  V.  Morris,  48  N.  J.  L.  607,  7  Atl.  427.  In  the  case  last  cited 
the  court  says:  "In  contemplation  of  law  tlie  parties  and  their  coun- 
sel remain  in  court  until  a  ver(iict  has  been  rendered  or  the  jury  dis- 
charged from  rendering  one."  So,  in  Chapman  v.  Chicago  &  N.  W.  R. 
Co.  26  Wis.  29i5,  7  Am.  Rep.  81,  where  fiirtfier  instructions  were  given 
to  the  jury  at  their  request  in  open  court,  but  in  the  absence  of  one 
of  the  parties  and  his  counsel,  to  whom  no  notice  was  given,  it  was 
held  not  to  be  a  private  communication,  and  that  the  failure  of  the 
court  to  give  the  customary  notice  was  no  error,  and  thai  the  giving 
of  notice  to  counsel  in  such  a  case  is  a  matter  of  grace  or  favor  on 
the  part  of  the  court,  and  not  of  legal  obligation;  but  that  it  is  the 
legal' obligation  and  ^'duty  of  counsel  and  suitors  to  be  present  in 
court  when  their  causes  are  moved  or  any  proceedings  taken  in  them; 
and  if  they  are  Dot,  it  is  at  their  own  risk,  and  not  at  the  risk  of  the 
other  party,  if  the  court  siees  fit  not  to  notify  tliem.'*  .  It  is  to  be 
observed  that  the  court  speak  of  the  fact  that  the  absent  party  and  his 
^'-counsel  were  \^ell  aware  of  the  hour  in  the  evening  to  which  the  court 
had  adjourned  for  the  express  purpose  of  reviewing  the  verdict,  if  any, 

'  »Dd  disoharging-ibe  juryjaiid  also  thitl  the  *tturt  eirpressly  approve  of 
the  custom  of  giving  notice  to -absent  <*ounsel,  atid  makes  th^  significant 
remairk  that  "the  court' may  proceed 'Wit^iout* it   (notice) 'subject  to 

•»  the  pdwer  of  opehing  this  proceedings;  %here  Bttifideftt  dause  of  ab- 
'  senee  ia  shown,  and.it  appears  that  injuistiiie  has  been  done.''  The 
court  distinguished  the  tiases  of '  Bedbilelti  r.  Oulndc,  5  Cal.  148,  and 
Campbell  V.  Beckett,  a  Ohio  ^t.  210  (itbov^),  frotei  the  one  at  bar,  on 
the  ground  that  the  former  was  aide^ision  nndc^  a  statute  of  Cali- 
' :  fo>rnia  positively  prohibiting  further  •  instt'u^ioifk^'  iti  the  absence  of 
counsel,  and' that  the  laitter  was  a  cade  Where,  unlrke'the  one  at  bar, 

r  the  further  instruiQtiofns  were  given  during  a  recess  6f  the  court,  and  in 
'  the  absence  of  both  partieis  and  their  'counsel.'  But  under  a  statute 
providing  that  while  the  court  may  ad jonarn  frotn  ttline  to  time  during 
the  absence  of  the  JurjH  it  is-  "to  be  deemed  opien  for  i^very  purpose 
cokMieeted  with  the^  cause  submitted'  to  t\\e  jiity  until  a  Verdiet  is  ren- 
dered or  the  jury  dis^h-'irged/'  it  is  not  erro^r  to  give  further'  instruc- 
tions during  adjoummient,  in  the  absence- bf  counsel' Wlib  made  no  ar- 
rangement to 'be  tilled.    ReSlly  v.  Bader,  40  Minn.  212,  48  N.'  W.  909. 

The  jury  mui^t  be'  Ibrdught  into  open  cotirt  to  receive  any  further  instruc- 
tions iti  the^case.    Chicago  &  A.  ft.  Co.  v^  liobbins,  150  111.  598,  43  N. 
■     E.  332,  reversing ^4'  3tli:  App.  611;  0*Connor^'v.  Guthrie,  11  Iowa,  80; 
Widely   V.    Weaver.,    ■— '  Me.   '-^,    5    Atl.    267?    Hopkins    v.    Bishop, 

91  Mich.  328,  61  N.  W.  902;  Chouteau  v.  Jupiter  Iron  Works,  94  Mo. 
388,7'S.  W.  467^;  Glenii  >-Hunt/120'M6.  33^,  35  1^.  ^.  181;  Water- 
town  Bank  &  Loan  Go.  V.  Mix,  51  N.  Y.  558;  Com.  v^  "^are,  137  Pa. 
'  465i  20  Atl.  806;  Lester  v.  Hays;  14  Itei.  Civ.'  App. '643,  3S  S/W.  52'. 

As  an  exception  to  the  rule  that,  furtjier  instructioi;!^  i^i^tf  ^  fP^yV^  ^° 
open  court  in  the  presence  of  cbuiisel,  it  seems  ihat  the  judge  maj  go 
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alone  to  the  j.urprs'  rpom  to  give  them  fu^thej;  instructions^  at.  Ifcheir 
request  (Taylor  v.  Betaford,  13  Johns.  487^  Moo^y  v.  ,Pome;roy,  4 
Denio,  115),;  or  may  send  them  written  instructions  at  their  request 
(Plunkett  y.  Appleton,  9  Jones  &  S.  159 )»  provided  tbai.  in  eaph  case 
the  parties  give  their  express  consent,  which  i^  seems  musjt  he  ,affirma- 
tively  proved  and  cannot  be  iniferred  from  counsel's  failure  to  9bject 
when  knowing  that  the  judge  is  going  to  do  either  one  of  those  things 
(same  cases;  Banes  v.  Pearson,  6  Ind.  App.  465,  33  N.  M.  976),  In 
Whitney  v.  Crim,  1  Hill,  6^^  the  complaining  party  had  told  the  judge 
that  the  jury  wished  to  see  him,  and  it  was  held  to  he  equivalent  to 
an  express  consent  that  the  justice  should  go  into  the  jury  room.  So, 
too,  it  seems  no  (ground  for  a  new  trial  that  the' jury  are  given  further 
instructions  in  their  own  room .  provided  the  parties  or  their  counsel 
are  present,  or  have  notice  and  an  opportunity  of  being  present. 
Rogers  v.  Moulthrop,  13  Wend.  274;  Cook  v.  Green,  6  K.  J.  L.  109. 

•  '      '  ' »  .  ' 

The  cases  in  New  Hfimpshire  also  form  an  exception  to  the  rule,  and  it  is 
settled  in  that  state  that  upon  the  request  of  the  jury  after  they  have 
retired,  and  after  the  court  has  adjourned,  the  judge  may  send  them 
further  instructions  in  writing  as  to  a  matter  of,  law,  even  though 
counsel  are  not  present  (School  Dist.  No.  1.  v.  Bragdon,  23  N.  H.  607, 
617,  which  states  that  the  broad  rule  of  Sargeiit  v.  Bol^erts^  1  Pick. 
542,  11  Am.  pec,  185,  is  not  recogni?:ed  in  New  Hampshire),  but  can- 
not send  them  further  instructions  as  to  ^  matter  of  fact  (Sharpley  v. 
.White,  6  N.  H.  172»  176),  since  any  error  in  stating  the  eyidence  to 
the  jury  cannot  be  corrected,  as  a  matter  of  law  may^  upon,  excep- 
tions to  the  written  instructions,  which  should  be  returned  by  the.  jury 
with  the  other  papers  in  the  case  when  they  copie  into  court. 

So,  too,  in  South  Carolina,  what  communication  may  be  made  by  the  court 
to  the  jury  after  they  have  retired  is  left  entirely  to  the  discretion 
of  the  judge  (Goldsmith  t.  Solomons,  2  Strobh.  h.  296,  300,  which 
disapproves  of  Sargent  v.  Boherts,  I  Pick,  342,  11  Ajpt.  Dee.  185).  / 

In  Virginia,  also,  it  would  seem  to  be  left  to  the  discretion  of  the  judge 
as  to  what  communications  he  shall  make  to  the  jury  during,  their  4e-. 
liberations.  See  Philips  v.  Com.  39  Gratt.  485  (where  it  ^as  held  not 
•ft  ground  for  new  trial  that  the  jud^e  visited  the  jury  in  their  room 
and  inquired  after  their  health  and  took  personal  custody  of  a  jilror 
separated . from  his  fellows  for  a^  short  time;  and  the  court  wa.9  also 
of  the  opinion  that  it  is  "in  the  conijjetency  of  a  judge  out  of  court, 
as  necessity  or  occasion  may  require,  to  direct,  superintend,  and  charge 
juryrhen  and  other  officers  b^  the  court  in  matters  pertaining  to  their 
official  ooiidtet  and^behitvior  out'Of  court'').  See  al^o  Buntin  v.  Dan- 
ville, 93!Va.  200,  24  8;  ElSaOjin  which  the  irregiilarity  of  returning 
a  correct  answer  to  a  question  from  the  jury,  without  informing  coun- 
sel until  after  rverdiet^  was  held- not  suffioiont  to  vitiate  a  verdiot  • 
iotlierwise  correct. 

In  the  United  Statea  circuit  court,  sitting  in  Rhode  Island,  the  practice 
is  that  it  the  jury  send-  a  written  request  for  instruction  from  the 
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'  court  S^hett  not  in  ^essio"n,  the  couri,  after  'summoning  ihe  cdunsel 
and  making  known  to  them  the  inquiry  of  the  jury,  will  then  answer 

'  it  in  writing  if  the  cbu'rt  think  it  s^fe  ahd  proper  to  do  so.  Nori-is  v. 
Co6k,  1  CiXtL  C.  C.  464,  ted.  Cas.  No:  16,305.'  ; '  '     ' 

See  17  L.R.A.(N.S.j  609  (State  v.  Murpliy,  17'  N.  Di  48,  115  N.  W.  84,  16 
Ann.  Cas.  1133),  for  a  note  on  the  effect  of  communications  by  the 
judg^  with  the  jury  not  in  open  court.  Thp  note  includes  cases  in  which 
there  was  some  actual  communication,  oral  or  written,  between  the 
fudge  and  jury,  not  in  open  court,  and  cases  in  which  thej'udg^  en- 
tered  the  jury  room,  whether  he  actually  communicated  with  the 
jury  or  not;  but  it  does, pot  include  cases  involving  communications 
in  open.fourt  in,  the  absence  of,  or  without  notice  to,  parties  or  coun- 
sel. It  is  laid  down  as  a  general  rule,  based  on  Sargent  v.  Roberts, 
1  Pick.  337,  11  Am.  Deic.  185,  that .  "any  communication  between  the 
judge  and  jury  after  they  have  retired  to  deliberate  upon  the  verdict, 
except  iii'opeh  cotiH,  is  improper."  "IN'umerous'  kttthorities  are  cited 
feu'staining  the'irule  under  a  great  variety  of  circumstances,  including 
cases  where  thfe  judge  went  to  the  jury  room,  sometimes  entering  it, 
someitimies  ststnding  in  the  door,  and  talked  With  the  jury  in  response 
to  questions  by  them  Or  pertaining  to  matters  involved  in  their  deliber- 
ations, but  without  the  presence  of  counsel  or  the  partied.  The  note 
also  contains  a  large  collection  of  decisions,  too  numerous  to  be  cited 
her^,  in  which!  variotis  (Jommunications  between  the  judge  an^  jury 
were  held  to  be  harmless,  including  casual  or  apparently  inadvertent 
Visits  to  the  jury  room  by  the  judge,  questions  by  the  jury  which  the 
judge  decliiied  to  answer  out  of  court  because  he  had  no  right  to  do  so, 
and  several  other  incidental  situations  which  were  not  deemed  suf- 
ficiently ■  pre jtidicial  to'  justifj^  a  reversal.  Th^' nbtfe  aFso  considers  cases 
involving' 'questions  As  to  when 'parties  or  counsel  iilay  tili  deemed  to 
have  consented  to  thei  cibmmunieatiofe  between  the  judgd*  atnd' the  jury. 
A  later  note  su|)plementing  this  id  found  in  'L.R.A.ldl5D,  71&. 

*        "  ♦  »  f  * 

3.  Inducing  agreement.  J 

Tts  judge  must  n(^t  coerce  the  jui*y.inta  agreexnauti  upon  a 
verdict  by  intimidation , or  threats  to  subject- tbem  to  any  un- 
reasonable inconvenience,*  yet  he  may  and'  ought  to  urge  upon 
the  jury  all  proper  motives  to  induce  them  to  agree  upon  a  ver- 
dict, such  a3  the  propriety  of  a  spirit  of  legal  .CQnce33ion  in  their 
deUber'atioii^y  and  the  importance. to  the  parties  aaod  the  public 
of  a  vefdict  arid  the  saviiig  of  time  and  expense  of  a  new  trial.* 

1  Spearman  v.  Wilson,  44  Ga.  478?  Pierce 'V.  Pi*rciB/38  »Mteh.  412;  Green 

v.  Telfair,  11  How.  Pr.  260;  Slater  v.  Mead,  53  Hdw:  Pr.  57;  Miller  v. 

Miller,  187  Ptf.  572,  41i  Atl.  27i7;  Terre  Hauie  &  L>&.  Co.  t.  Jaok&on, 

•81  lod..  19;  Obeiar  y.  Gray,  68  Ga.  1^2;  Phcenix  Ins.  Co.  v.  Moog^  81 
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A]a.  335,  i  So.  108  j  Taylor  v.  Jones,  2  Head,  665.    Compare,  lEJirwin  ▼. 
Hamilton,  60.  How.  ,Pr.  32. 

Where  a  jury  r^tunjand  r-eport  that  they  Btand  eleven  to  one  for.  p.lain- 
tiffy  the  remark  of  the  tjial  judge,  in  ptendingthem  hack,  that  if  "any 
juror  has  stubhornly  refused  tq  do  his  duty  or  wilfully .  ti;ied  to  bring 
about  a  disagre^iufiat  sp.  as  to  interfere  with  the  administration  of 
juaticie,  ^  w,ill  fi^nd,  him  tp  jail  for  contempt  of  court,"  warrants  fi  re- 
versal of  a  jiidgm^nt,  upon  a  verdict  for  plaintiff^  Wv^ly  y.  Sexton, 
36  111.  App.  417.  .  , 

There  should  be  no  ixitimatian  of  •  extended  confinement  if  t^i!^  dp- not 
agree.  PhoeUix  Ins.  Co*  v,  Moog,  81  Ala.  336,  1  So.  108.  -Thus,  a 
threat  to^  keep:  the  jury  together  a  period  of  four  days,  .unless. [they 
aoonetr  agree  upon  a  yevdict,  eonstitutea  coercion  incousisteut  with 
their  proper  indepcsdeBce.  Terre  Haute  &,  I.  B.  Co.  v.  Jackson,  81  Ind. 
1^  And  it  is  ertfor  to  compel  tJie  jury  to  bring  in  a  verdict  or  reipain 
in  coufinemeiit*  for  four  days  without  the)  aidj  prptectioi^,  or  ^ven 
presQnoe  of  ihe  courts  Ingersoll  v.  Lansing,  61  Hun,  101 ;  MQCormick 
▼.  Col,  8  Co]o«  App.  17,  44  Pa&  768,  (two  days).  So^.  it  is  evr^  to 
state  that  the  jury  will  be  kept  together  during  the  entire  term  it  it 
laata  throe  weeks,  un^aa  they  sooner  agree. upon  a  verdict,  where  a. 
verdict  was  returned  the  next  day*  Chesapeake,  0.  ^  S.  W*  H»>  Co. 
.  ▼.  Barlow,.  8a  Tenu.  637^  8  a  W,  147.  And  in.  North  Dallas  Circuit  B. 
Co.  V.  MoCuQ  —  Tex.  (?iv.  App,  — ,  35  g.  W.  10?0,  it  was  held  that 
the  court  has.  no  authority  to  tell  the  jury  thfl,t  he  will  keep  them 
together  until  .t^e.  term  haa  expired,  if  necessary. 

But  see  BuntiH  v.  Danville,  93  Va.  200,'  24  S.  E.  830«  in  which  it  was  held 
to  be  iio»  ubuae  of  discretion  for  the  court  to  state  that  he  ^r^rould  keep 
the  jurors  together* until  the  end  ol  the. term,  unless  they  returned  a 
verdict,  and  that  the  case  was  :sq  plain  that  it  ought  to  be  decided  iii 
five  minutes,  though  it  waa  said  to  be  the  better,  practice. not  to  state 
how  long  the  jUvors  will  be  kept  together  luiless  they  sooner  agree. 
So  it  ie  not  error  for  the  court  to  state  that  there. are  two  more  w^eks 
of  tiie  term  and  that  he  will  give  the  jury  plenty  of  time  to  ooufider, 
aocompanied'  by  a  direction  to  the  sheriff  to  provide  comfortable  ac- 
CommodatioBs  for  them.  Osborne  v.  Wilkes,  108  N.  .C..Q61,  13  S.  E. 
286.  Nor  cftD  the  jury  be  deemed  to  have  been  coerced  into  rendering 
a  verdict  by  the  statement  ol  the  judge  immediately  before  they  retired 
that  if  they  did  not  agree  upon  a  verdict  until  after  adjournment  they 
should  seal  their  verdict  and  separate  and  not  return  uutil  the  follow- 
ing. Tuesday,  the  next  day  being  Saturday  on  which  the  pourt  did  not 
ait  for  jury  trials,  aad  the  following  Monday,  being  a  holiday.  Dar- 
lington V.  Allegheny  City,  189  Pa,  202.,  42  Atl.  112.  The  court  says 
that  the  judge  had  a  right  to  assume  that  the  jury  knew  that  if  they 
did  not  agree  they  could  communicate  with  him  or  other  judges  of 
equal  povter.  But  in  McCoombs  v.  Foster;  64  Mo.  App.  613,  it  was 
held  that  a  statement  by  the  court  to  the  jury  on  Saturday  evening, 
that  he  must  leave  on  a  specified  train,  and  that  if  they  cannot  agree 
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befojjTe  train  time  he  will  leave  some  one  to  receive  their  verdict^  and 
that  they  can  stay  until  mormiig  if  they  do  not  sooner  agree,  was  re- 
versible error,  where  the  jury  returned  a  verdict  in  a  few  minutes 
after  being  infdrnied  b^  the  sheriif  at  the  court's  direction  that  it 
was  time  for  him  ^o  go  and  that  he  wished  them  to  report  the  pros- 
'   pect  of  a  verdict. 

It  is  no  longer  permissible  to  starve  ^  jury  into  returning  a  verdict, 
^us  it  is  error  to  inform  a  jury  which  has  been  out  all  liight  without 
'supper  or  breakfast  that  uieals  will  be  allowed  th^m'  only  at  their 
own  expense,  where  an  agreement  was  reported  within  ten  minutes 
'  ■  thereafter.  Physioc  v.  Shea,  76  Qa.  466.  And  instructing  a  jury 
shortly  before  midnight  6n  Saturday  that  they  will  have  to  cease 
deliberation  during  Sunday  and  will  be  kept  together  and  given  their 
Ineals  and  a  placet  to  sleep  at  their  own  expense  is  sufficient  to  require 
the  setting  aside  of  a  verdict  which  was  rendered  by  the  jury  a  few 
ttiinuteiS  later.  HeMd^fcfson'  v.  Reyi^oMfi,  84  Gu.  159,  7  L.R.A.  327,  10 
S.  E.  784.  And  a  verdict  agreed  upon  within  several  hours  after  an 
order  of  the  court  that  the  jury  be  locked  up  until  they  should  agree, 
without  allowing  them  to  have  dinner,'  was  set  aside  in  Hancock  v. 
*      Elftm,  3  Ba^.  33. 

tipon  the  question  of  the  coercion  of  a  disagreeing  jury  generally,  see  note 
'  to  Darling  V.  New  York,  P.  &  B.  R.  Co,  1«  L.R.A.  648. 

2  Green  v.  Telfair,  ll  How.  Pr.  260;  Allen  v.  Woodson,  50  Ga.  53;  Pierce 
V.  Hehfuss,  35  Mibh.  .53;  Kelly  v.  Emery,  7b  Mich.  147,  42  N.  W.  795; 
^0  R.  C.  L;  p.  24T,  §  31.  But  instructing  thein  that  they  must  com- 
promise on  the  amount,  held  error.  Edens  v.  Hannibal  ft  St.  J.  R.  Go. 
72  Mo.  212.  See  also  North  Dallas  Circuit  R;  Co.v.  McGue,  —  Tex. 
Civ.  App.  — ,  35  S.  W.  1080,  in  which  it  wa»  held  that  the  court  has 
no  authority  to  tell  the  jury  of  the  trouble  and  expense  of  triaU. 

'.nie  court  may  properly  advise  the  jury  that- it  is  their  duty  to  try  to 

■    agtfee:     Phoenix  Ins.  Co.  v.  Moog,  dl  Ala.  3Q5i  1  So.  10»;  Wheeler  v. 

Thomas,  67  Conn.  577,  35  Atl:  4Q9.    And  in  sending  back  a  jury  for 

further  deliberation  tnay  state  that'  the  court  does*  not  think  it  will 

trouble  them  to  agree  by  following  the  rule  that  in  civil  cases' the  jury 

'  may  upon  coiiflicting  Evidence  find  a  verdict 'in  accoi-dance  with  the 

preponderance  of  the  testimony.    AuetlA  v.  Appling,  86  Ga.  64,  13  S. 

E'.  955.    And  it  is  proper  to  state  that  while  no  juror  is  required  to 

'durrendbr  his  conseientioue  convictiofts  for  the  sake  of   reaching  a 

Vcfrdict^  the  ^ct  that  his  judgment  is  opposed  to  that  el  the  majority 

bf  his'felloMrs  shduld  indttee  him  tp  doubt  theoorred^esfiol  hitf  own 

'.'    views  and  to  weigh  carefully  the  opinions  of  his  assoeiates  and  the 

arguttientfi  and  reasons  on  which  they  are  toumded.    Ahearn  v.  Mann, 

6a  N.  H.  472 ;  Gibson  v.  Minneapolis,  St.  P.  &  S.'  S.  M;  R.  Co.  56  Minn. 

177,  '56  N.  W.  686i    This  on  the  principle  that  all  men  usually  know 

-    more  than  one  man  aiid  that  he  ought  to  give  due  deference  to  the 

'  '  will  of  the  uiajority.    CoiXFan  v.  Umbagog  Pulp  Coj  91  Me.  26,  30  Atl. 

840.    So,  it  is  proper  to  instruct  the  jury  that  no  juror  should  refuse 
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to  agree  from  mere  pride  of  opinion,  though  he  should  not  surrender 
any  conscientious  views.  Warlick  v.  Plonk,  103  N.  C.  81,  9  S.  E. 
190.  But  a  statement  of  the  trial  judge  upon  calling  the  jury  into 
court,  and  being  informed  that  eleven  of  the  jurors  could  agree  on 
a  verdict,  that  he  trusted  that  every  juror  was  acting  rationally 
and  that  no  one  was  acting  from  a  dogmatic  spirit  merely  for  the 
purpose  of  asserting  his  opinion,  constitutes  reversible  error.  McPeak 
V.  Missouri  P.  R.  Co.  128  Mo.  617,  30  S.  W.  170. 

Any  language  of  the  court  is  improper  which  may  reasonably  be  construed 
to  mean  that  a  juror  may  yield  individual  convictions  of  right  and 
agree  with  his  fellows  for  the  sake  of  reaching  a  verdict,  whether  or 
not  his  judgment  is  convinced  and  his  conscience  satisfied.  Randolph 
▼.  Lampkin,  90  Ky.  551,  10  L.R.A.  87,  14  S.  W.  638;  Goodsell  v.  See- 
ley,  46  Mich.  623,  10  N.  W.  44;  Sargent  v.  Lawrence,  16  Tex,  Civ.  App. 
540,  40  S.  W.  1075;  Mahoney  v.  San  Francisco  &  S.  M.  R.  Co.  110 
Cal.  471,  42  Pac.  968.  Thus,  it  is  error  for  the  court  to  state  to  the 
jury,  after  their  failure  to  agree,  that  if  they  cannot  obtain "  exactly 
what  they  want  "get  the  next  best  thing  to  it."  Southern  Ins.  Co.  v. 
White,  58  Ark.  277,  24  S.  W.  425.  And  it  is  error  to  instruct  the  jury 
that  the  law  expects  and  will  tolerate  reasonable  compromise  and  con- 
cessions in  order  to  arrive  at  a  verdict.  Richardson  v.  Coleman,  131 
Ittd.  210,  29  N.  £.  909.  And  an  assignment  of  error  that  the  remarks 
of  the  court  coerced  the  jury  into  rendering  a  verdict  not  in  accord-^ 
ance  with  their  belief  will  be  sustained,  where  they  were  told  that  the 
rendition  of  the  verdict  was  a  matter  of  judgment,  and  not  of  con- 
science. Miller  v.  Miller,  187  Pa.  572,  41  Atl.  277.  And  to  state  that 
**no  juror  ought  to  remain  entirely  firm  in  his  own  conviction  one  way 
or  the  otjier  until  he  has  made  up  his  own  mind  beyond  all  question 
that  he  is  necessarily  right  and  the  others  are  necessarily  wrong''  is 
to  announce  an  incorrect  statement  of  law  which  will  require  reversal. 
Cranston  v.  New  York  C.  &  H.  R.  R.  Co.  103  N.  Y.  614,  9  N.  E.  500 

In  order  that  a  verdict  may  result  from  a  further  deliberation  of  the  jury 
after  proper  admonitions  as  to  their  duty  to  try  to  agree,  it  is  well 
settled  that  it  is  entirely  within  the  sound  discretion  of  the  judge 
as  to  how  long  to  keep  them  together,  and  it  is  no  error  or  irregularity 
for  him  to  refuse  to  discharge  them  until  he  is  satisfied  that  there  is 
no  reasonable  prospect  of  an  agreement.  White  v.  Calder,  35  N.  Y. 
183,  33  How.  Pr.  392;  Erwin  v.  Hamilton,  50  How.  Pr.  32;  Coit  v. 
Waples,  1  Minn.  134,  Gil.  110;  German  Sav.  Bank  v.  Citizen's  Nat. 
Bank,  101  Iowa,  630,  70  N.  W.  769;  Chesapeake  &  0.  R.  Co.  v.  Cow- 
herd, 96  Ky.  113,  27  S.  W.  990.  See  People  v.  Green,  13  Wend.  55, 
where  the  jury  were  discharged  after  they  had  deliberated  only  thirty, 
minutes,  and,  although  a  criminal  case,  the  rule  seems  to  apply  with 
even  greater  force  in  civil  cases. 

When  satisfied  there  is  no  reasonable  prospect  of  an  agreement  it  is  his 
duty  to  discharge  them.    People  v.  Green,  13  Wend.  55;  Green  v.  Tel- 
fair, 11  How.  Pr.  260.     But  the  judge  cannot  make  an  agreement  of 
Abbott,  Civ.  Jur.  T.— 51. 
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the  jury  a  condition  of  their  diacharge.  -  Slater  v.  Mead,  53  How.  Pr. 
67. 
And  it  seems  he  should  not  intimate  to  them  how  long  he  intends  to  keep 
them  together.  Green  v.  Telfair,  11  How.  Pr.  260;  Reg.  v.  Charles- 
worth,  1  Best  &  S.  523,  where  Crompton,  J.^  says:  "It  is  a  dangerous 
thing  to  say  that  the  jury  should  be.  discharged  in  a  eertaiii  time,  or 
in  a  few  hours.  I  think  that  they  ought  to  be  kept,  not,  as  the 
chief  justice  says,  to  coerce  them,  but  for  such  a  time  as  they  should 
not  be  able  to  say,  'We  need  not  agree  in  a  verdict;  we  will  wait  for 
such  a  time  and  then  we  sha.ll  be.  discharged.' "  Compare  Erwin  v. 
Hamilton,  50  How.  Pr.  36,  Where  the  jury  were  instructed  that  they 
would  be  kept  together  for  more  than  twenty-four  hours  longer,  at 
,  their  own  expense,  and  a  verdict  was  agreed  upon  within  a  few  min- 
utes thereafter,  a  new  trial  was  granted.  Henderson  v.  Eeynolds,  84 
Ga.  159,  10  S.  E.  734,  7  L.R.A.  327.  In  some  states  the  matter  is 
regulated  by  statute;  as  in  New  York,  where,  following  the  common- 
law  rule,  the  Code  of  Civil  Procedure  provides  that  the  jury  may  be 
discharged,  in  case  of  disagreement,  after  being  kept  together  for  such 
a  time  as  is  deemed  reasonable  by  the  court.  N.  Y..  Civ.  Frac.  Act, 
§  463, 


XXVI.— GENERAL  VERPICT  AND  ITS  INCIDENTS- 

1.  Fonn  of  general  verdict.., 

2.  Verdict  iqay  be  oral  oar  written,     r 

3.  Signing  the  verdict. 

4.  Surplusage. 

6.  Conlorming  verdict  to  ,evidenc&  ,        • 

6.  Obedienoe  to  iaetiructions. 

7.  Responfliveness  to  issues. 

8.  Certainty  >  as.  •  to  prevailing  party. 

9.  Certainty  as  to  finding  or  recovery. 

10.  Stating  amount  of  recovery, 

a.  In  general. 

b.  Computing  interest. 

11.  Allowing  more  than  demanded. 

12.  Allowing  excessive  damages. 

13.  AUowing  inadequate  damages.     . 

14.  Inqu»pfir  aUowi^nce  of  intarestk 

l&.Eecepti^n  of  verdict*  , 

A.  When,  -where,  andby,  whom  reofived*., 
b.  Preseaee  oi  parties. 
e«  PoUing.the  jury< 

(1)  In  general. 

(2>  When  request  to  poll  ^should  be  made. 

(3)  Mdde  of  polling.  « 

(4)  Right  and  consequence  of  dissent. 

16.  Chance  verdict. 

17.  Compromise  or  quotient  verdict., 

18.  Number  a^^d  u^i^nimity  of  juro^rs. 

19.  Amendment  of  verdict. 

a.  Power  &(  juiy  to  corxe<^t  verdict. 

b.  Power  of  court  to  require  jury  to  correct, 

c.  Power, of  court  tq.  correct. 

d.  Argufnent  on  question  of  correcting*  i 

e.  Exception  to  correction. 

f .  Time  for  amendment. 

4 

20.  Sealed  verdict. 


1.  Form  of  general  verdict. 

In  the  absence  of  an  express  statute,*  or  rule  of  court*  pre- 

'•   •    '•  ■  '803   •  ■   ■• 
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scribing  the  form  of  a  general  verdict  to  be  returned  by  ihe 
jury,  the  form  of  the  verdict  is  governed  by  no  hard  and  fast 
rule ;  and  so  long  as  it  clearly  manifests  the  intention  and  find- 
ing of  the  jury  upon  the  issue  submitted  to  them,  it  will  not  be 
overthrown  because  oi  defects  of  form  merely.' 

I  Statutes  sometimes  prescribe  the  form  of  the  verdict.'  An  article  of  the 
Louisiana  Code  of  Practice  (art.  522)  declaring  that  **the  form  of  a 
general  verdict  consists  in  the  foreman  indorsing  on  the  back  of  the 
petition  these  words,  'verdict  for  the  plaintiff  for  so  much,  with 
interest/  if  it  has  been  prayed  for;  or  'verdidt  for  the  defendant,' 
according  as  the  verdict  is  for  plaintiff  or  defendant,"  "was,  however, 
held  to  be  directory  merely  and  a  substantial  compliance  therewith  to 
be  sufficient.  Wichtrecht  v.  Fasnacht,  17  La.  Ann.  166  (sitetaining  a 
verdict  thus, — "we  agree  to  give  to"). 

The  Louidana  statute  was  held  to  have  no  application  to  a  verdict  rendered 
in  a  Federal  court  sitting  in  that  state,  in  Parks  v.  Turner,  12  How. 
39,  13  L.  ed.  883;  the  sufficiency  of  the  verdict  in  its  form,  as  well  as 
the  question  of  its  force  and  effect,  depending  upon  the  rules  of  the 
common  law  and  the  statutes  of  the  United  States.  This  ease,  it  will 
be  seen,  was  decided  prior  to  the  act  of  Congress  of  June,  1872,  con- 
forming the  practice,  pleadings,  and  form  and  mode  of  proceeding  in 
the  Federal  courts  as  nearly  as  may  be  to  that  of  the  trtate  courts 
in  which  they  are  sitting.  Althott^h  an  early  caide  (Abl>ott  v.  Curtis 
&  Co.  Mfg.  Co.  25  Fed.  402)  held  that  this  statute'  did  not  relate  to 
the  form  of  verdict,  it  now  seems  settled  that  it  dt>eg' ajud^that  the 
form  of  verdict  is  determined  by  the  state  practice.  Bond  v.  Dustin, 
112  U.  S.  604,  28  L.  ed.  836^  6  S,up.  Ct.  Rep.  296;  QTenn  v.  Sumner, 
132  U.  S.  152,  33  L.  ed.  301,  10  Sup.  Ct.  Rep.  41;  Knighk^  v.  Illinois 
C.  R.  Co.  103  C.  C.  A*  514,  180  Fed.  368. 

8  Thus  rule  33  of  the  Massachusetts  superior  court  of  1874  prescribed  that 
"the  general  form  of  verdict  shall  be  as  follows:  If  for  plaintiff, 
'The  jury  find  for  the  plaintiff,  and  dssess  damages  in  the   sum  of 

; '  if  for  the  defendant,  *The  jury  find  for  defendant,' —  unless 

the  court  shall  in  particular  cases  oth^rwis^  order.^  And  a  paper 
signed  by  the  foreman  of  the  jury,  although  it  did  not  mention  the 
name  of  the  casiB  in  which  it  was  rendered;  finding  ^for  plaintiff  in 
the  sum"  specified,  and  which  showed  that  ii  had  been  rendered  in 
open  court  as  the  verdict  in  that  caite,  and  had  been  filed  in  the 
case  as  such  verdict,  was  held  to  be  an  effective  verdict  for  plaintiff 
within  the  rule  of  court  mentioned,  inasmuch  as  the  record  of  the 
court  supplied  any  omission  as  to  the  title  of  the  cause,  in  Miller 
V.  Morgan,  143  Mass.  25,  8  N.  E.  644.       .   ,    . 

8  LinQoln  v.  Cambria  Iron  Co.  103  U.  S.  412,  26  L,  ed.  618. 

The  rule  is  that  a  verdict  is  not  l?ad  for  informality  if  the  court 
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understand  it.  ..It  is.  to  Iiave  a  reasonable  intendment,  and  is.  to  re- 

111' 

celve  a  reasonable  construction,  and  must  not  be  avoided  except  from 
necessity.  Steele  v.  Empson,  142  Ind.  397,  41  N.  E.  822.  And  im- 
material defects,  or  unimportant,  inaccuracies  will  not  prevail  to  over- 
throw the  verdict.  Case  y.  Hall,  2  Ind.  Terr.  8,  4^  S.  W.  l^O,,  citing 
Elliott,  App.  Proc.  p.  292,  §  342;  Hartfprd  F,  Ins.  Co.  v.  Vanduzor, 
49  111,  489;  Floege  v.  Wiedner,  77  Tex.  311,  14  S.  W,  132;  Harran  v. 
Klaus,  79  Wis.  383,  48  N.  W.  479. 

Nor  will  mere  clerical  inafcuracies  be,  permitted  to  destroy  a  verdict 
otherwise  unobjectionable;  such  as,  "We,  the  jurors" . instead  ol  "We, 
the  jury,"  or  misspelling  the  word  "foreman."  Ryors  v.  Prior,  31 
Mo.  App.  555.  Or  a  slight  error  in  spelling  the  plaintiff's  na.me  in 
the  body  of  the  verdict,  his  name  being  correctly  spelled  in  the  other 
places  where  fotind.  Missouri,  K.  &  T.  R.  Co.  v.  Turley,  1  Ind.  Terr. 
275,  37  S.  W.  52.  To  similar  effect  see  Edmondson  v.  Beals,  27  Kan. 
656. 

The  mere  faet  that  the  verdict  is  entitled  in  the  name  of  the  plaintiff  and 
one  of  the  delendants  i^  immaterial.  Indeed,  it  heed  not  be  entitled 
at  all.    McGarrity  V.  Byington,  12  Cal.  426. 

And  a  verdict  the  caption  to  which  nained  the  defendant,  a  railroad  cor- 
poration,- by  its  initials  merely,  bu'^  otherwise  sufficiently  identified 
the  cause,  and  in  which  the  findings  of  the  issue  submitted  could  be 
ascertained  and  clearly  understood,  was  upheld  in  Kelsey  v.  Ch^ago 
&  N.  W.  R.  Co.  1  S.  D.  80,  45  Hf.  W.  204:  And  in  Missouri  P.  R.  Co. 
V,  Kingsbury^  —  Tex.tGiv.  App.  — ,  25  8;  W.  322,  a  verdict  against 
a  corporation  describe4  by  abbreviations  of  the  several  words  eon- 
stituting  its  name  was  held  to  authorize  the  entry  of  a .  judgment 
against  the  corporation  by  its  proper  name,  the  verdict  indicating 
with  sufficient  clearness  the  party  against  which  it'  was  rendered. 

So,  also,  that  the  jury  say  they  "believe"  instead  of  "find**  is  a  mere  formal 
defect,  not  invalidating  the  verdict,  see  Patton  v.  Gregory,  31.  Tex. 
513.  **What  they  ifind  or  what  they  believe  is  from  the  evidence,  and 
in  either  form  of  expression  amounts  to  the  same  thing," 

Nor  is  the  validity  of  the  verdict  affected  by  the  use  of  the  dollar  sign 
($)  instead  of  the  word  dollars,,  in  E^ssessing  damages.  May  son  v. 
Sheppard,  46  S.  C.  L.  (12  Rich.)  254. 

Nor  will  the  omission  of  the  word  "dollats"  following  the  amount  of  the 
recovery  aw^r^ed. affect  :the  validity  of  the  verdict.  -  Hopkins  t.  Orr, 
124  U..  S.  410,  31  L.  ed.  523,  8  Sup.  Gt.  Rep.  590.  So  held  also 
of  the  omission  of  the  dollar  sign  preceding  the  amount  of  the  recov- 
ery set  out  in  figureSt  Provo  Mfg;  Co.  v.  Severance,  61  Mo,  App.  260. 
See  also  Hjall  v.  King,  29  Ind.  205  (susts^ining  a  verdict  assessing  the 
amount  of  the  recovery  at  a  sum  specified  in  words,  but  omitting  the 
word  "dollars,"  but  in  which  the  amount  was  also  set.  out  in  ;6gures 
to  which  was  prefixed  the  dollar  sign  ($).  In  Illinois  a  verdict  in 
which  the  word  "dollars"  is  omitted  is  defective  in  substance  (Kanka- 
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k6e  Stone  &  Lime  Co.  v.  Coga'n,  74  Ifl.  App.  78),  unless  it  appears 
that  the  clerk  in  reading  i^e  verdict  supplies  the  omitted  word,  and 
the  jury  through  the  foreman,  in  response  to  the  question  propounded 
by  the  clerk,  declare  that  the  verdict  as  read  by  the  clerk  is  their 
verdict.  Griffin  v.  Larned,  111  111.  432;  Mexican  Amole  Soap  Co.  v. 
Clarke,  72  111.  App.  655. 

Nor  does  the  omission  of  both  the  word  ''dollars''  and  the  dollar  sign, 
where  the  suit  is  for  money  and  the  charge  does  not  authorize  the 
recovery  of  anything  else.  Gulf,  C.  &  S.  F.  R.  Co.  v.  J^ink,  4  Tex. 
Civ.  App.  269,  23  S.  W.  330. 

For  collection  of  authorities  on  omission  of  dollar  sign  or  word  "dollars" 
from  verdict,  see  note  in  35  L.R.A.  (N.S.)    653. 

As  to  the  power  of  the  judge  to  autliorize  the  jury,  to  bring,  in  a  sealed 
verdict,  see  infra,  §  20. 

And  as  to  receiving  a  sealed  verdict  generally,  see  infra,  §  20. 

As  to  the  necessity  for  the  presence  o  fthe .  parties  wheu  a  verdiet  is  re- 
ceived; the  time  when  and  the  place  where  it  may  be  received;  the 
correction  of  the  verdict;  failure  of  the  jury  to  answer  special  in- 
terrogatories or  to  agree  generally;  the  effect  of  special  findings,  and 
other  questions  raised  when  the  verdict  is  received,  or  by  applications 
after  verdict,  see  post,  chapters  xxvi.  and  xxix. 

2.  Verdict  may  be  oral  or  written. 

Nor  does  the  validity  of  a  verdict  depend  upon  its  bejing  re- 
duced to  writing,  but  it  may  be  given  in  by  the  foreinaD  of  the 
jnry  either  orally  or  in  writing/  at  least  unless  it  is  expressly 
required  by  statute  that  the  verdict  shall  be  in  writing.* 

iThe  verdict  may  be  reduced  to  writing  and  signed  by  the  jury  or  it 
■  may  be  delivered  ore  tenus  by  the  foreman.  The  validity  of  the  ver- 
dict does  not  depend  upon  its  being  reduced  to  writing  and  signed  by 
the  members  of  the  jury,  but  whatever  may  be  pronounced  by  the  jury 
in  open  court,  whether  in  writing  or  verbally  through  the  foreman,  la 
to  be  regarded  as  the  verdict  of  the  jury.  Griffin  v.  Lamed,  111  111. 
432.  By  express  statute  in  Illinois  the  verdict  niay  be  oral.  Jones  & 
Addington,  Anno.  Stat.  §  8614. 

The  jurors  acting  as  a  body  speak  through  their  foi'eman.  They  declare 
by  his  voice  their  vterdiet  and  their  assent  to  -the  same  as  recorded; 
and  his  a'saent  is  connlusive  upon  all  unless  a  disagreement  be  ex- 
pressed at  the  time.    Blum  v.  Pate,  20  Cal.  70: 

t 

And  it  has  been  held  in  a  Louisiana  case  that  the' validity  of  a  verdict 
is  not  affected  by  the  fact  that  it  is*  Written  in  a  foreign  language, 
the  only  one  in  which  the  jurors  Cain  write,  where  it  is  translated  into 
Englifsh  under  direction  of  the  coiirt,  read  to  the  jury  as  trandlated, 
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asaented  to  bj  them  as  read,  signed  by  their  •  foreman:,  and  redorded 
by  the  clerk  in  their  presence.    Walsh  v.  Barrow,  3  La.  Ann.  265. 

>  Statutes  In  several  states  require  the  verdict  to  be  in  writing  and  signed 
by  the  foreman  of  the  jury;  and  many  courts  have  held  the  provision 
relating  to  the  signature  of  the  foreman  to  be  directory  merely  (see 
cases  cited  to  note  in  nekt  succ^^ding  section),  without  passing  di- 
•rectly  on  the  que  action  whether  or  not  the  requirement  that  the  verdict 
must  be  in  writing  is  mandatory* '  See,  for  instance,  McFarland  v. 
Muscatine,  98  Iowa,  199,  67  N.  W.  233;  Berry  v.  Pusey,  80  Ky.  166. 
In  Sage  v.  Brown,  34  Ind.  464,  however,  it  was  said  that  there  could 
be  neither  a  general  nor  a  special  verdict  unless  in  writing  and 
signed  by  the  foreman  as  provided  by  statute,  although  the  question 
there  was  as  to  the  signature  of  the  foreman  to  special  findings.  And 
Miller  v.  M&bon,  6  Iowa,  456,  seems  to  hold  that  under  the  Iowa 
statute  the  verdict  must  be  in  writing. 

It  would  seem,  however,  from  Sage  v.  Brown,  34  Ind.  464,  that  these 
requirements  may  be  waived  by  consent  of  the  parties  through  their 
counsel.    See  also  Menne  v.  Neumeister,  25  Mo.  App.  300. 

8.  Signing  the  verdict. 

Nor  need  the  verdict  be  signed,*  unless  required  by  statute." 

X  At  common  law  a  verdict  need  not  be  signed.  Gurley  v.  O'Dwyer,  61 
Mo.  App.  348;  Duncan  v.  Oliphant,  59  Mo.  App.  1.  And  see  Com.  v. 
Ripperdon,  Litt.  Sel.  Cas.  195,  where  the  court  said:  "We  are  not 
appraised  of  any  law  requiring  the  verdict  of  a  petit  jury,  either  in 
a  criminal  or  civil  case,  to  be  signed;  and  it  would,  no  doubt,  be 
good  without  it;  yet  we  know  that  it  is  the  usual  practice  for  one 
of  the  jury  to  sign  it,  and  very  often  as  foreman.  But  most  certainly 
the  omission  of  this  circumstance  would  not  render  it  void.''  There 
is  now,  however^  a  statute  in  Kentucky  requiring  the  verdict  to  be 
signed  by  the  foreman  of  the  jury.  '  See  next  succeeding  note. 

But  a  paper  purporting  to  eontajin  a  verdict  of  a  jury  delivered  by  the 
for^oan  to  the  clerk,  but  not  signed  by  him  or  by  the  jury,  and  not 
assented  to  by  the  jury  as  their  finding,  cannot  be  entered  of  record 
as  their  verdict,  after  their  discharge  from  further  consideration  of 
the  case.  Rose  v.  Harvey,  18  R.  I.  527,  30  Atl.  459.  As  to  whether 
the  discharge  of  the<  jury  terminates  their  power  over  the  verdict,  see 
post,  §  19,  f.  ^ 

iAs  stated  in  a  previous  note  (see  note  2,  preceding  «ection),  statutes 
in  several  of  the  states  required  the  verdict  to  be  signed  by  the  fore- 
man; but  this  provision  is  usually  held  ,to  be  directory.  Morrison 
V.  Overton,  20  Iowa,  465;  McFarland  v.  Muscatine,  98  Iowa,  196,  67 
N.  W.  233;  Berry  v.  Pusey,  80  Ky.  166;  Gurley  v.  O'Dwyer,  61  Mo. 
App.  348 ;  Hart  v.  Wyndmere,  21  N.  D.  383,  131  N.  W.  271,  Ann.  Cas. 
1913D,  169,  and  note;  27  R.  C.  L.  p.  850,  §  23.  "The  foreman's  sig- 
nature is  a  mere  element  in  the  formal  authentication  of  tha  verdict. 
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The  gtatutes  requiring  it  must  ...  be  regarded  as  directory  only, 
and  not  mandatory  or  as  prescribing  an  essential  to  the  validity  of 
the  proceeding."  Menne  ▼.  Nemneister,  25  Mo.  App.  300.  And  in 
Harris  y.  Barden,  24  Ga.  72,  an  action  on  a  judgment,  objection  was 
made  to  the  introduction  ol  the  judgment  in  evidence  on  the  ground 
that  it  did  not  contain  the  names  of  the  jurors  by  whom  the  verdict 
was  rendered,  but  the  court,  reversing  the  trial  court,  held  the  objec- 
tion to  be  without  merit,  saying :  ''This  objection  is  based  on  the  mode 
of  proceeding  in  England.  There,  where  the  trials  are  at  bar  or  at 
nisi  prius,  each  cause  has  its  distinct  jury,  and  the  names  ol  the  jurors 
appear  in  the  judgment  roll.  Here,  our  juries  are  impaneled  different- 
ly, and  all  causes  at  issue,  at  one  term  of  the  court,  are  submitted  to 
juries,  summoned  and  impaneled,  according  to  our  statutes  for  the 
trial  of  every  cause  depending  between  parties  litigating  at  that  term. 
Their  names  appear  on  the  minutes  at  the  beginning  of  the  term.  In 
no  case  tried  by  a  petit  jury  do  the  names  of  the  jurors  who  tried  it 
appear  in  the  verdict  .  .  .  but,  if  in  any  case,  that  be  not  done,  and 
the  verdict  appears  in  the  record  without  his  [the  foreman's]  8igna« 
ture,  and  a  judgment  is  signed  thereupon,  it  must  be  presumed  that 
the  verdict  was  satisfactory  to  the  court,  and  deemed  by  it  to  he 
sufficient,  .in  form  and  substance,  to.  warrant  the  judgment." 

The  contrary  view  has  been  taken,  however,  and  it  has  been  held  that  until 
the  verdict  is  signed  it  is  not  a  complete  verdict.  Vater  v.  Lewis,  36 
Ind.  288,  10  Am.  Rep.  29.  And  it  has  been  held,  that  when  the  statute 
provides  that  the  verdict  should  be  signed  it  is  the  duty  of  counsel 
to  see  that  it  is  signed.  Frink  v.  Frink,  43  N.  H.  508,  80  Am.  Dec. 
180,  82  Am.  Dec.  172. 

Interrogatories  and  answers  are  not  to  be  disregarded  on  the  ground  that 
they  are  not  signed  by  the  foreman  of  the  •  jury,  merely  beeause  the 
word  ''foreman"  is  not  added  to  the  name,  where  his  name  is  properly 
signed  as  foreman  to  the  general  verdict.  Norwich  Union  F.  Ins.  Soc. 
V.  Girton,  124  Ind.  217,  24  N.  E.  984. 

And  the  failure  of  the  foreman  of  a  jury  to  sign  the  verdict  if  material 
is  waived  by  permitting  the  verdict  to  be  received  and  judgment  ren- 
dered thereon  without  objection.  Northern  P.  R.  Co.  v.  Urlin,  158 
U.  S.  271,  39  L.  ed.  977,  15  Sup.  Ct.  Rep.  840;  Duncan  v.  Oliphant, 
69  Mo.  App.  1  (holding  proper  method  of  reaching  objection  to  be  by 
motion  in  arrest).  The  verdict  should  be  signed  by  the  foreman,  but 
the. signature  may  be  waived  by  the  defeated  party.  McCaskey  Reg- 
ister Co.  V.  Keena,  81  Conn.  656,  71  Atl.  898. 

So  held,  also,  of  a  failure  of  the  foreman  to  sign  answers  to  special 
interrogatories.  Thompson  v.  Thompson,  49  Neb.  157,  68  N.  W.  372; 
Menne  v.  Neumeister,  25  Mo.  App.  300. 

Although  a  statute  authorizing  trials  with  a  jury  of  less  than  twelve,  but 
not  less  than  nine,  without  regard  to  the  consent  of  the  parties, 
requires  the  verdict  to  be  signed  by  each  of  the  jurors  returning  it, 
where,  by  ciansent  and  agreement  of  the  parties,  as  provided  by  tb« 
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statute,  the  trial  is  had  with  less  than  twelve  jurors,  one  of  them  hav- 
ing been  exeused  during  trial,  their  v«rdict  is  sufficient  if  signed  by 
only  one  of  them  as  foreman.  Tram  Lumber  Co.  v.  Hancock,  70  Tex. 
312,  7  S.  W.  724.  The  rule  prescribed  for  verdicts  requiring  the  sig- 
natures of  all  the  jurors  has  no  application  in  such  case.  Blueflelds 
Banana  Co.  v.  WoUfe,  -^  Tex.  Civ.  App.  — ,  22  S.  W.  269. 

4.  Surplusage. 

Matter  contained  in  a  verdict  which  is  immaterial  or  not  re- 
sponsive to  the  issues  may  be  treated  as  surplusage,^  and  reject- 
ed, so  as  to  validate  the  verdict,  if  the  remaining  portion  thereof 
is  responsive  to  the  issues  and  not  otherwise  objectionable.* 

l^'If  the  jury  give  a  verdict  of  the  whole  issue,  and  of  more,  etc.,  that 
which  is  more  is  surplusage,  and  shall  not  stay  judgment;  for  utile 
per  inutile  non  vitiatur,  but  necessary  incidents  required  by  law  the 
jury  ;may  find©.''    2  Co.  Litt.  227a. 

The  maxim  is,  Utile  per  inutile  non  vitiatur;  and  the  maxim  is  con- 
stantly applied  to  uphold  verdicts  in  which  the  useless  matter  may 
be  rejected  as  surplusage.  Martin  v.  Ohio  River  R.  Co.  37  W.  Va. 
349,  16  S.  E.  589. 

So,  in  Windham  v.  Williams,  27  Miss.  313,  it  is  said  that  "if  more  be 
found  than  is  necessary,  it  may  be  disregarded  as  surplusage,  but  it 
does  not  vitiate  that  which  is  necessary  and  well  found." 

iLassiter  v.  Thompson,  85  Ala.  223,  6  So.  33;  Muir  v.  Meredith,  82  Cal. 
19,  22  Pac.  1080;  Hudson  v.  Hawkins,  79  Ga.  274,  4  S.  £.  682;  North 
&  South  Street  R.  Co.  v.  Crayton,  86  Ga.  499,  12  S.  E.  877;  Newman 
V.  Chicago,  153  111.  469,  38  N.  E.  1063;  Van  Meter  v.  Barnett,  119 
Ind.  36,  20  N.  E.  426;  Evansville  &  T.  H.  R.  Co.  v.  Tohill,  143  Ind. 
49,  41  N.  B.  709  (special  verdict) ;  Wilson  v.  Durant,  1  Ind.  Terr. 
532,  42  6.  W.  282;  Miller  v.  Shackleford,  4  Dana,  264  (special  verdict) ; 
Tuley  V.  Mauzey,  4  B.  Mon.  6;  Pejepsoot  Proprs.  v.  Nichols,  10  Me. 
256;  Ashton  v.  Touhey,  131  Mass.  26;  Gover  v.  Turner,  28  Md.  600; 
Rawson  v.  McElvaine,  49  Mich.  194,  18  N.  W.  513;  Colt  v.  Waples,  1 
Minn.  134,  Gil.  110;  Windham  v.  Williams,  27  Miss.  313;  Hancock  v. 
Buckley,  18  Mo.  App.  469;  Tucker  v.  Cochran,  47  N.  H.  54;  Hawkins 
V.  House,  65  N.  C.  614;  Richmond  v.  Tallmadge,  16  Johns.  307  (special 
verdict) ;  Brigg  v.  Hilton,  99  N.  Y.  617,  52  Am.  Rep.  63,  8  N.  E. 
61;  Foote  v.  Woodworth,  66  Vt.  216,  28  Atl.  1034  {dictum);  Martin 
V.  Ohio  River  R.  Co.  37  W.  Va.  349,  16  S.  E.  589;  Parkinson  v.  Mc- 
Quaid,  54  Wis.  476,  11  N.  W.  682;   27  R.  C.  L.  p.  853^  §  26. 

So  held  as  to  conclusions  of  law  contained  in  a  special  verdict.  Louis- 
ville, N.  A.  &  C.  R.  Co.  V.  Frawley,  110  Ind.  18,  9  N.  E.  594;  Erwin 
V.  Clark,  13  Mich.  10;  Smith  v.  Ireland,  4  Utah,  189,  7  Pac.  749. 

And  of  findings  in  a  special  verdict  which  are  outside  the  issues.  Lake 
Shore  &  M.  S.  R.  Co.  v.  Stupak,  123  Ind.  210,  23  N.  E.  246.  See 
also  Responsiveness  to  issues,  infra,  §  7,  note  2. 
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And  a  Terdict  which  is  a  distinct  and  explicit  finding  with  respect  to  the 
cause  of  action  alleged  by  each  party  is  not  invalidated  by  the  fact 
that  it  improperly  attempts  to  apportion  the  costs,  and  should  not 
be  refused,  as  the  improper  finding  may  be  rejected  as  surplusage. 
State  ex  re!.  Fuller  v.  BeAll,  48  Neb.  817,  67  N.  W.  868  (where  man- 
damus to  compel  the  judge,  to  receive  and  enter  of  record  such  a  ver- 
dict was  granted). 

But  a  portion  of  a  verdict  clearly  responsive  to  an  issue  cannot  be  treated 
as  surplusage  merely  becausei  it  is  clearly  erroneous  and  based  upon 
improper  considerations.  McNairy  v.  Gathings,  57  Miss.  215  (holding 
thus  as  to  an  improper  assessment  of  damages). 

5.  Coiiforming  verdict  to  evidence. 

A  verdict  or  findiiig  of  the  jury  must  be  based  upon  and  con- 
form to  the  evidence ;  and  a  verdict  wholly  unsupported  by  any 
evidence  whatever  should  not  be  allowed  to  stand.* 

But  that  a  verdict  is  against  evidence,  or  that  the  evidence  is 
insufficient  to  support  it,  is  no  objection  unless  there  is  such  a 
preponderance  of  proof  on  the  other  side  as  to  show  that  mani- 
fest injustice  has  been  done  by  the  verdict,  and  to  warrant  the 
conclusion  the  jury  have  mistaken  or  failed  properly  to  weigh 
the  evidence,  or. that  some  mistake  has  been  made  in  the  appli- 
cation of  legal  principles,  or  to  justify  the  suspicion  of  corrup- 
tion, prejudice,  or  partiality  on  the  part  of  the  jury.' 

1  Campbell  v.  Jones,  38  Cal.  507;  Bucki  v.  Seitz,  39  Fla.  55,  21  So,  676; 
Sinclair  v.  Hewett,  102  Ga.  90,  29  S.  E.  139^;  Ford  v.  Central  Iowa 
R.  Co.  69  Iowa,  627,  21  N.  W.  587,  29  N.  W.  755 ;  Wilson  v.  Hawkeye 
Ins.  Co.  70  Iowa,  91,  30  N.  W.  22;  Casey  v.  I^uisville  &  N.  R.  Co. 
.  84  Ky.  79  (special  verdict).;  Iron  Mountain  Bank  v.  Armstrong, 
92  Mo.  265,  4  S.  W.  720 ;  Oulf ,  C.  k  S.  F.  R.  Co.  v.  Wallen,  65  Tex, 
568.  See  also  Continental  L.  Ins.  Co.  .v.  Yung,  113  Ind.  169,  15  N. 
E.  220,-  where  it  is  said  that  whenever  it  can  be  said  that  there  is 
clear  and  convincing  proof  of  an  essential  fact,  contrary  to  the  finding 
of  the  jury  and  that  the  verdict  is  without  any  evidence  fairly  tending 
to  sustain  it,  the  v'erdict  ought  not  to  stand;  but  held  that  that  could 
not  be  said  of  the  verdict  in  that  case. 

So  held   as  to  a  general  verdict  for  the  gross  amount  sued   for,  where  ' 
the  plaintiff  joins  two  causes  of  action,   and   shows   liability  of  de- 
fendant on  the  first  cause,  but  not  on  the  second.     Kent  v.  Abeel,  12 
Colo.  547,  21  Pac.  718. 

Or  where  the  only  ground  upon  which  the  verdict  rendered  for  plaintiiT 
could  be  based  was  thoroughly  disproved.  Goss  &  P.  Mfg.  Co,  7. 
Suelau,  35  111.  App.  103. 
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Or  ^here  the  vierdict ■is  based  upoh  evidence  cotisisting  of  an  'instru- 
ment inValid  by  reason  of  noncompliance  with*  a  statutory  require- 
ment, 'arid  therefore'  intjompetent  as  evidence,  although  it  was  re- 
ceived in  evidence  v^ith  thfe  consent  x>t  the  lidverse  party,  but  tmder 
a  misapprehension  by  both  couH  and  coilixisol  ai^  to  its.  legal  effect. 
Vanderlinde  v.  Canfield,  40  -Minn.  641,  42' N.  W.'  638. 

Or  where  an  important  special  finding  of  the  jury,  sufficient  of  itself  to 
sustain  a  verdict  and  judgment,  is  wholly  unsupported  by  the  evidence, 
and  such  finding  is  the  probahle  support  for  other  important  and 
material  flnditi^,  and  thei  verdict  is  against  the  great  preponderance 
of  the  evidence.  Kansas  City  &  P.  R.  Co.  v.  Ryan,  62  Kan.  dSi,  36 
Pac.  202.  '  •         :      r  1 

And  a  jury  should  hot  be  allowed  to  give  a  plaintiff  a  verdict  against 
his  owii  admissions  and  his  own  case  as  he  makes  it  out,  without 
jany  other  reliance  or  evidence.  Karrer  v.  Detroit,  G.  H.  &  M.  R.  Co. 
76  Mich.  400,  43  N.  W,  370. 

Nor  to  make  a  finding  i^consistent  with  an  undisputed  fact  in  the  case. 
Murphey  v^  Weil,  89  Wis.  .1^46,  61  N.  W.  315, 

Omiflsion  to  ask  direction  of  a  verdict  in  his  favor ,  by  a  plaintiff  cpnsti- 
tutes  an  admission  that  there  -is  jsviden^e  sufficient  to  carry  the.  case 
to  a  jury,  and  p^QJiude^  askii^g  that  a  new  trial  be  granted  on  the 
ground  that  there  is  i^o  evidence  to  support  the  verdict;  but  not 
wherQ  the  grouud  ,asq^rted  is  that  tl^e  verdict  is  ^  against  the  weight 
of  the  evidence,  or  is  founded  on  insufficient  evidence.  Slater  v. 
Drescher,  72  Hun,  425,  26  N.  Y.  Supp.  153;  Haist  v.  Bell,  24  App. 
Biv.  262,  48  N.  Y,  Supp.  406. 

A  verdict  based  on .  incompetent  evidence  alone  cannot  be  sustained,  even 
if  the  evidence  wa^  admitted  without  objection.  Goehrijg  v.  Stryker, 
174  Fed..  897;  Lennox  v.  Interurban  Street  R.  Co.  104  App.  Div. 
110,  93  N.  Y.  Supp.  230. 

A  .statute  providing  that, not  more  than  two  new  trials  shall  be  granted 
to  the  same  party  deprives  the  trial  judge  of  power  to  set  aside  a 
third  verdict  upon  the  sole  ground  that  the  evidence  is  insufficient 
to  support  it  where  two  former  verdicts  have  been  set  aside  at  the 
instance  of  the  same  party  for  that  cause  alone,  although  the  judge 
may  ihink  the' evidence  weak  and  insufficient;  but  not  where  there 
is  no  evidence  whatever  to  suppiott  it.  In  such  case  he  may  set 
aside  a  third  or  aiiy  g(ubseqUent  v6rdifct  upbn  motion  of  the  same  party. 
East  Tennessee,  Y.  &  G.  R.  Co',  v.  Mahoney,  89  Tenn.  311,  15  S.  W. 
662.    •  •  .    r 

•  Cooke  V.  N'avarro,  29  !Ped.  346 ;  Denver  Tramway  Co.  v.  Owens,  20-  Colo. 
107,  36  Pac.  848;  Foster  v.  Smith,  52  Conn.  449;  BissfeU  v.  Dick- 
erson,  64  Conn.  61,  29  Atl.  226;  Johnson' v.  Norton,  64  Conn.' 134, 
29  Atl.  242;  Empire  Coal  &  Min.  Co.  v.  Mcintosh,  82  Ky.  564;  Mc- 
IK«il«y'r..fiast  LiveMn^re^  89  Me.  449, ,22  Atl.  -372;  Baker  v.  Brigga, 
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8  Pick.  122,  19  Am.  Dec.  311;  Hopkins  v.  Ogden  City,  &  Utah,  300, 
16  Pae.  596.  And  ior  some  instances  of  verdicts  wbich  were  held 
objectionable  within  this  rule,  see:  Marks  v.  Boone,  24  Fla.  177,  4 
So.  532;  Mary  Lee  Coal  &  R.  Co.  v.  Chambliss,  07  Ala.  171,  11  So. 
897;  Bapp  v.  Washington  &  G.  R.  Co.  26  Wash.  L.  Rep.  210;  Chi- 
cago, K.  &  N.  B<  Co.  v.  Mnncie,  56.Kan.  210^  42  Pac.  710;  Cherokee 
&  P.  Coal  &  Min.  Co.  v.  Stoop,  56  Kan.  426,  43  Pac.  766;  Smith  v. 
California  Ins,  Co.  85  Me.  348,  27  Atl.  191;  Reid  v.  Young,  7  App. 
.  Div.  400,  39  N.  Y.  Supp.  899;  Averill  v.  Robinson,  ,70  Vt.  161,  40 
Atl.  49;  McCoy  v.  Milwaukee  Street  R.  Co..  82  Wis.  215,  52  N.  W. 

-.93.  ■    .      .  .,."/. 

It  is  the  duty  of  a  court  in  its  relation  to  the  jury  to  protect  parties 
from  imjust  verdicts  arising  from  ignorance  of  the  rules  of  law  and 
of  evidjence,  from  impulse  of  pasaion,  of  prejudice,  or  from  any  other 
.  violation  of  his  lawful  rights  in  the  conduct  of  a  trial.  This  is 
done  by  making  plain  to  them  the  issues  they  are  to  try,  by  admit- 
ting only  such  evidence  as  is  proper  in  these  issues  and  rejecting  all 
else;  by  instructing  them  in 'the  rules  of  law  by  which  that  evidence 
is  to  be  examined  and  applied,  and  finally,  when  necessary,  by  set- 
ting aside  a  verdict  which  is  unsupported  by  evidence  or  contrary 
to  law.    Pleasants  v.  Fant,  22  Wall.  116,  22  L.  ed.  780. 

That  the  evidence  was  so  conflicting  as  to  warrant  the  court  to  submit 
it  to  the  jury  does  not  necessarily  forbid  the  trial  judge  from  set- 
ting the  verdict  aside  as  against  the  weight  of  evidence.  Suhrada  v. 
Third  Ave.  R.  Co.  14  App.  Div.  361,  43  N.  Y.'Supp.  904. 

A     statute,     providing     that     only     one     new    trial     shall     be     allowed 

to  either  party,  except  for  the  reasons  specified  therein,  gives  the 
trial  court  the  right  to  grant  one  new  trial  on  the  ground  that  the 
verdict  is  against  the  weight  of  the  evidence,  although  other  new  trials 
may  have  been  granted  for  other  reasons.  Bean  v.  Fire  Asso.  of 
Philadelphia,  65  Mo.  App.  209. 

That  the  trial  court  cannot,  in  an  action  triable  by  a  jury  as  a  matter 
of  right,  disregard  the  verdict  and  findings  of  the  jury  and  make 
findings  of  its  own  on  which  to  base  a  judgment,  see  Hill  v.  Ellis,  5 
Kan.  App.  532,  48  Pac.  204. 

As  against  the  objection  of  the  insufficiency  of  the  evidence  to  support 
the  verdict,  it  is  sujficient  thai  there  is  some  evidence  on  every  ma- 
terial branch  of  the  issues  tending  to  support  the  verdict.  Pittsburgh, 
C.  C.  &  St.  L.  B.  Co.v.  Harper,  11  Ind.  App.  481,  37  N.  E.  41. 

It  is  no  objection  that  the  verdict  of  the  jury  against  a  defendant's  coun- 
terclaim be  wholly  contrary  to  the  evidence,  unless  it  is  prejudicial  to 
him;. and  it  is  not  prejudixsial  if  he  has  no  right  to  plead  the  counter- 
claim .  set  up  by  him  as  such*  Ward  v,  Blackw4;K>d,  48  Ark.  396,  3  S. 
W.  624. 

If  there  is  any  evideAee  to  'support  a  material  findiaig,  it  eannot  be  Btricta 
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from  the  speeial  verdict  or  the  ianswer  set  aside  and  a  directly  opposite 
o&e  substituted  ioi  it.  If  a  finding  in  a  special  verdict  is  against  a  de- 
cided preponderance  of  the  evidence,'  the  remedy  is  by  motion  for  a 
new  trial.    Ohiweiler  v.  Lohmann,  82  Wis.  198,  52  N:.  W.  172. 

•         ■  1 

The  jury  are  not  boimd  to  blindly  adopt  the  testimony  of  an 
interested  witness  merely  because  he  is  not  directly  contradicted 
by  the  testimony  of  other  witnesses,  and  his  character  has  not 
been  impeached:^ 

1  He  may  be  contradicted  by  cirdUmstances,  as  in  Bowling  v.  New  York,  4 
N.  Y.  Week.' Dig.  451 

But  they  must,  find  in  accordance  with  the  testimony  of  a  witness  not  a 
party  who  is  iinimpeached  and  uncontradicted  and  is  corroborated  by 
others,  although  slight  discrepancies  appear  therein,  and  it  is  not  clear- 
ly shown  that  he  is  not  interested  in  the  result.  D^sh  v.  Barnes,  13 
N.  Y.  Week.  big.  251.  •        .  ' 

'•  •  .  • 

6.  Obedi^aoe  to  inttciictiona. 

The  instrtictions  of  the  trial  court  ai^e  the  law  of  the  case  for 
the  jury  to.  obey  and  follow,  and  a  verdict  disobedient  thereto  is 
a  verdict  "contrary  to  law,"  ^  and  should  be  set  aside,*  even 
though  the  instruction  disobeyed  be  itseK  erroneous,  in  point  of 
law.* 

But  refusal  df  the  jury  to  iiccept  and  be  controlled  by  an 
erroneous  ini^truction  of  the  court  is  ^ot  always  regarded  as 
necessarily  being'  reversible  ertot.* 

iThe  phrase  **c<)ntrary  to  law,"  as  ordinarily  used  in  statutes  t)roviding 
for  the  granting  of  a  new  trial  on  the  ground  that  the  verdict  is 
contrary  to  law,  means  "contrary  to.  the  instructions.?*  Valerius  v. 
Richard,  67  Minn.  44a,:  60  K  W.  634. 

And  a  verdict  for  th^  plaintiff  which,  in  disregard  of  a  proper  charge  that 
Upon  one  of  the  paragraphs  of  plaintiff's  complaint  their  finding  must 
be  for  the  defendant,  is  based  in  part  on  that  paragraph,  is  "contrary 
to  law*?  and  insufficient  to  support  a  judgment  for  the  plaintiff.  Cin- 
(nnnati,  I;  St.  L.  &  C.  R.  Co.  v.  Darling,  130  Ind.  376,  30  Nw  E.  416. 

Aa  to  whether  the  6ourt  have  power  to  correct  a  verdict  objectionable  in 
this  respect,  see  post,  §  19,  c. 

•  It  ^eeds  no  authority  to  say  that  the  jurjr  are  bound  to  take  the  law  from 
the  court.  This  principle  applies  practically  to  every  class  of  cases. 
And,  when  the  law  is  announced  by  the  court,  it  is  the  law  of  the 
i,  until  overruled  by  a  higher  authority.     It  follows,  then,  that  a 
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verdict  in  direct  conflict  with  the  law  ol  the  court  is  a  verdict  against 
the  law,  and  will  in  all  eases  be  vacated  In  the  ^st  instance,  either  sua 
spotite  by  the  judge,  or  on  motion  ol  the  aggrieved  party.  Any  other 
doctrine  would  lead  to  the  utmost  eonfusion^  II  the  jury  could  ques- 
tion the  charge  of  the  judge  the  result  would  be  that,  in  every  case, 
the  whole  case,  both  law  and  facts,  would  go  to  the  jury,  under  the 
hope  that,  whatever  might  be  the  charge  of  the  jiidge  at  the  time,  he 
could  be  satisfied  afterwards  that  he  was  in  error.  This  could  not  be 
tolerated.  It  would  degrade  the  judiciary  and  unhinge  the  whole 
system.  So  far  as  the  jury  are  concerned,  there  is  no  such  thing  as  the 
charge  of  the  judge  being  contrary  to  law,  because,  whatever  may  be 
hh  charge,  it  i^  ihej^w  to  them.  Dent  v.  pryce,  16  S.  C.  1-14.  To 
the  same  effect,  see:  Declez  v.  Save,  71  Cal.  552,,  12  Paa  722;  South 
Florida  Rj  Go.  v,  Rhodes,  25  Fla.  40,  3  L.R.A.  733,  5  So.  633;  Bush- 
nell  V.  ChicagQ  &  N.  W.  R!  Co.  69  Iowa,  620,  29  ^,  W.  753;  Kimball 
Bros.  Co.  V.  Citizens'  Gas  &  Electric  Co.  141  Iowa,  632,  118  N.  W. 
891;  Eggert  v.  Templeton,  113  Iowa,  266,  85  N.  W.  19;  Smouse  v. 
Iowa  State  Traveling  Men's  Asso.  118  Iowa,  436,  92  N.  W.  53; 
Union  P.  R.  Co.  v.  Hutchinson,  40  Kan.  51,  19  Pac.  312;  Stevens  v. 
Maxwell,  65  Kan.  835,  70  Pac.  873;  Kansas  City,  Ft.  S.  &  M.  R.  Co. 
V.  Furst,  3  Kan.  App.  265,  45  Pac.  128;'Ra£rerty  r.  Missomri  P.  a 
Co.  15  Ma.  Ak>.  55»,i  Champ  Spring  Co.  v.  Roth  Tool  Co.  103  Mo.  App. 
103,  77  S.  W.  344;  Jacobs  v.  Oren,  30  Or.  593,  48  Pac.  431;  Hulett 
V.  Patterson,  6  Sadler  (Pa.)  22,  8  Atl.  917;  Tonles  v.  Atlantic  Coast 
Line  R.  Co.  83  S.  C:  501,  65  S.  E.  638;  Morrison  v.  Dickey,  119  Ga. 
698,  46  S.  E,  863;  Council  vl  Teal,  122  Ga.  61,  49  ^.  E.  806;  Chicago 
k  E.  I.  R.  Co.  V.  Stonecipher,  90  111.  App.  511;  Strong  v.  Bggert, 
..      7i  Neb.  813;  99  Ni  W.  647;-  Hyde  v;  Swanton,  ?2Vt.>242,  47  AtL  790. 

But  to  obtain  a  new  trial' upon,  that  ground  it  must  be  made: to  appear  that 
there  was  an  instruction  wMch  wa^  disregarded.  It  is  not  enough 
that  a  principle  of  law  not  embodied  in  an  instruction  was  disregarded 
by  the  jury.  Valerius  .v,  Richard,  67.  Minn.  443,  59  N.  ,W.  534,  and 
cases  cited.  .       , 

And  the  trial  court*  id  not  justified  in  vacating  the  verdict  on  its  own 
motion  upon  the  ground  merely  that  it  is  oontrary  to  law,  under  a 
statute  limitiing  its  right  td  set  aside,  the  verdict  to  c^ses  where  there 
has  been  such '  plain  disregard  by  the  jury  of  the  instructions  ■  of  the 
eourt  as  to  satisfy  the  court  that  the  verdict  wa^  rendered  under 
misapprehension  of  such  indtrucjbipns  or  under  the  inftu^nce  of  passion 
or  prejudice;  but  the  verdisOt  must  be  so.  perceptibly  i|i  disregard  of 
the  instructions  as  to  satisfy  the  court  upon  ips  (mnouncement  and 
without  the  aid  of  argument  and  necessity  of  mature  reflection,  that 
I  it  is  grossly  erroneous  or  the  result  pf  passion  or  prejudice.  Flugel 
V.  Henschel,  6  N.  I).  205,  69  N.  W.  195;  Clement  v.  Barnes,  6  S.  D. 
483,  61  N.  W.  1126.  ' 

1  «... 

Nor  does,  the  statute  justify  suoh  action. ^n  l^e  pajct  of  the  .court,  where 
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the  case  was  not  T^ithdraWn  from  the  jury  on  any  prbposltion  arid  a 
verdict  was  not  difected  by  the  court  upon  any  matter.  Townley  v, 
Adams,  118  Cal.  382,  50  Pac.  550. 

•  Keynolds  v.  Keokuk,  72  Iowa,  371,  34  N.  W.  167;  Union  P.  R.  Co.  v. 
Hutchinson,  40  Kan.  51,  19  Pac.  312;  Murray  v.  Heinze,'17  Mont.  353, 
42  Pac.  1057,  43  Pac.  714  (a  well-considered  case) ;  Boyesen  v.  Heidel* 
brecht,  50  Neb.  570,  76  N.  W.  1089;  Schuyler  v.  Southern  P.  Co. 
37  Utah,  581,109  Pac.  458;  Pepperall  v.  City  Park  Transit  Co.  15 
Wash.  176,  45  Pac.  743,  46  Pac.  407,  and  cases  cited.  Especially 
where  the  verdict  is  not  only  contrary  to  the  instructions,  but  is  also 
contrary  to  and  inconsistent  with  special  findings  made  by  the  jury. 
Felton  V.  Chicago,  R.  I.  &  P.  R.  Co.  69  Iowa,  577,  29  N.  W.  618;  Pepper- 
all  V.  City  I^ark  i?ransit  Co.  15  Wash.  176,  45  Pac.  743,  46  Pac.  407. 
And  this  principle  was  recognized  in  Brown  v.  Wilscjn,  45  S.  ,C.  519,  23 
S.  E.  630,  although  the  verdict  was  held  to  be  in  fact  responsive  to 
the  charge. 

It  matters  not  if  the  instruction  disobeyed  be  itself  erroneous  in  point  of 
law;  it  is,  nevertheless,  binding  upon  the  jury,  who  can  no  moj;e  he 
permitted  to  look  beyond  the  instructions  of  the  court  to  ascertain 
the  law  t^aii  they  would  be  allowed  to  go  outside  of  the  evidence  to 
find  the  faets  of;  the  ease.'  The  'ooAsequeoice  of  such  a  pi^actioe  wouid 
be  tp  fearfully  impair, the  integriliy  of,  trials  by  jury.  The  question 
of  law  in  theory  supposed  to  have  beeu  settled  by  the  court  before  the 
retirement  of  the  jury,  and  upon  the  determination  of  wbich  excep- 
tions have  been  reserved,  would  not  have  been  really  deternained  at 
all  (otherwise  at  lea^t,  than  a^s  mere  abstract  propositions  of  law), 
'  for  the  jury  would  have  the  right,  in  their  retiresaient,  to  revicJsr  ihe 
opinion  of  the  court,  an^  disregard. his  instructions,  when  they  did- not 
accord  with  their  own  notions  of  the  law  of  the  case,  the  law,  while 
thus  appenriug  to  have  been  settled  by  the  cbnrii  in  ar  particular  ^ay, 
would, :  in  reality,  have  been  determined  by  the  jury,  in  exactly  the 
opposite  wiEky,  and  while  the  court  would  read  the  verdict  at  thie  finding 
of  fact,  arrived  at  by  applying  the  law  as  the  court  had' announced 
itji  the  verdict  would^  in  reality,  be  but  a  reversal  by  the  jury  of  the 
rulings  of  the  court,  for  the  errors  in  point  of  law,  which  the  jury 
were  of  opinion  thktthe  court  had  committed.  Such  a  practice  ishould 
not  be  countenanced  by  an  inquiry  as  to  whether  th^  court  below  or 
the  jury  were  mistaken  in  point  df  law  in  the  particuiar  case. 
Emerson  v.'  Santa  Clara  County,  40  Cal.  543. 

*A  judgment  will  not  be  reversed  if  the  verdict  be  the  only  one  which 
could  properly  have  been  rendered.  Dern  v,.  Kellogg,  54  Neb.  560,  74 
N.  W,  844 ;  Watts  v.  Norfolk  &  W.  .R.  Co.  39  W.  Va.  196,  23  L.R. A. 
67*4,  19  S.  E.  621,  and  cases  cited;  West  Chicago  Street  R.  Co.  v.  Mann- 
ing, 170  til.  417,  48  N.  E.  958;  Davis  v,  Threikeld,  58  Kan.  ,7.^3,  51 
Pac.  226 ;  Pittsburgh,  C.  C  &  St.  L.  R,  Co. .  v.  Ives,  12  Ind.  App.  602, 
40  N.  E.  923. 
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A  verdict,  although  not  responsive  to  the  instructions  of  the  court,  but  so 
responsive  to  the  issues  presented  by  the  pleadings  as  to  enable  the 
court  to  adjudicate  the  rights  of  the  parties,  was  held  sufficient  in 
Harkey  v.  Cain,  69  Tex.  146,  6  S.  W.  637. 

See  21  L.R.A.(N.S.)  852,  for  a  a  note  on  the  right  to  a  reversal  or  a 
new  trial  where  the  jury  disregard  erroneous  instructions.  The  note  is 
founded  on  Lynch  v.  Snead  Architectural  Iron  Works,  132  Ky.  241, 
116  S.  W.  693,  in  which  it  is  held  that  "the  law  as  laid  down  by  the 
court  in  its  instructions,  although  erroneous,  is  the  law  referred  to 
by  a  statute  permitting  a  new  trial  in  case  the  verdict  is  contrary 
to  law."  Other  authorities  are  cited,  some  of  which  appear  in  the 
foregoing  notes,  from  which  the  doctrine  is  deduced  that  the  disre- 
gard of  erroneous  instructions  by  the  jury  constitutes  a  ground  for 
setting  aside  the  verdict.  The  note  also  reviews  authorities  holding 
a  diflferent  view;  namely,  "that  a  new  trial  will  not  be  granted  on 
the  ground  that-  the  verdict  is  contrary  to  the  charge  of  the  court, 
where  the  verdict  is  according  to  law,  and  the  charge  against  it.' 
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7.  Besponsiveness  to  issues. 

The  verdict  must  be  responsive  to  and  answer  all  the  issues 
made  by  the  pleadings,  and  if  it  varies  from  the  issues  in  a  sub- 
stantial manner,  or  if  it  be  confined  to  a  part  only  of  the  issues, 
no  judgment  can  be  rendered  on  the  verdict.* 
But  the  verdict  should  not  go  outside  the  issues.* 
And  where  the  finding  of  one  or  more  of  the  issues  is  decisive 
of  the  cause,  and  negatives,  or  renders  immaterial,  the  other 
issues,  the  jury  need  not  find  as  to  the  latter.' 

1  llie  rule  of  law  is  precise  upon  this  point.  A  verdict  is  bad  if  it^.varies 
from  the  issue  in  a  substantial  manner,  or  if  it  find  only  a  part  of 
that  which  is  in  issue.  The  reason  of  the  rule  is  obvious.  It  results 
from  the  nature  and  the  end  of  the  pleadings.  V^hether  the  jury  find 
a  general  or  special  verdict,  it  is  their  duty  to  decide  the  very  point 
in  issue.  Perea  v.  Colorado  Nat.  Bank,  6  N.  M.  1,  27  Pac.  322,  citing 
Patterson  v.  United  States,  2  Wheat  222,  4  U  ed.  224;  27  R.  C.  L. 
p.  852,  §  24.  See  also  the  following  cases,  where  this  principle  is  rec- 
ognized and  affirmed,  although  not  always  applied  for  the  reason  that 
the  verdict  is  not  open  to  the  objection :  Johnson  v.  Higgins,  53  Conn. 
237,  1  Atl.  616  J  Central  R.  Co.  v.  Freeman,  75  Ga.  331;  Burke  V. 
McDonald,  2  Idaho,  646,  33  Pac.  49;  Wilson  y.  Talley,  144  Ind.  74, 
42  N.  E.  362,  1009;  Pumphrey  v.  Walker,  75  Iowa,  408,  39  N.  W.  671; 
Lancaster  v.  Lancaster,  19  Ky,  L.  Rep.  677,  41  S.  W.  34;  Gerrish  v. 
Train,  3  Pick.  124;  Moriarty  v.  McDevitt,  46  Minn.  136,  48  N.  E.  684; 
Bird  V.  Thompson,  96  Mo.  424,  9  S.  W.  788;  Cannon  v.  Smith,  47  Neb. 
917,  66  N.  W.  999;  Middleton  v.  Quigley,  12  N.  J.  L.  352;  Thompson 
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.  T«  Button,  14  JoaiBB,  S4;  Smith  V.  Smith;  17  0^.444^21  Fae.  439; 
Burdick  v.  Burdidc,  15  K,  I.  186,  1  Atl.  289;  Collins. v.  Kay,  69  Tex. 
365,  6  S.  W.  313;  Messick  y.  Thoma»,i  84  Ta.  891;  6  S.' Si  482. 

But  the'  verdiet  neled  not  coikeliide  formally  or  ptindtnally  in  'the  Mrbtda  of 
the  issue;  if  th^  point  in  isdue  can  be  edneliided  but  of  the  fliiding  the 
court  shall  work  the  verdict  into  form  and  maketitiserve  according* to 
the  justice  of  the  case^.    Porter  y.^Bummeay,  10  .Mass;  64.      -  u  ■ 

And  a  failure  to  find  upon  all  the  issues  of  a  defense  is  not  error  if 
the  findii^s  cover  all  th&  essential  •  matteni  pleaded;  -  W>oodhead  v. 
Wilkinson,  181  Cal.  599,  185  Pac.  851,  10  A.L.R.  291. 

Verdicts' are  to  be  faviorably  construed^  and.  technieal  objections  td.:the 
want  of  form  in  wording  them  disregarded*  i:If  it  can.  be  inferred-  from 
the  verdiot  that. the  ^ury.have  found  tbe  point  in  issue,/ it  is  the  duty 
of  the  court  to  work  and  mould*  it  into,  fomal  according  to  the  real 
justice  of  .the  case.^    Picket  ▼.  Richet,  2  Bibb,  178;      .  i     '  . 

A  verdict  for  plaintiff  suing "lipon  a 'note  payable  in' gold  coin  should  so 
find,  and  failure  to  do  so  is  error.     Irvin  v.  Garner,  50  Tex.  48. 

And  a  judgment  setting  aside  a  trausaftiou  ^for  usury.  c^iu^,be<a)lptv|wl 
to  stand  if  no  finding  of  usury  has  been  made.  Hartley* v.  Eagle  Ins. 
Co.  222  N.  Y.  178,  118  N.'E.  el22,  3  A.L.R.  1379.     '  ' 

But  a  verdict  is  not  bad  for  not  passing'  upOn  a  "question  made'by  ine 
evidenoe  alofie,  and  not  raised  by  the  pleadings  or  brought  to  th^  at- 
tention of  the  jury  by  an  instruction,  i  Semple  v.  9i*oucii,  8  Mo«  App. 
593,  Appx.;  Price  v.  3ell,  88  Ga.  740,  15.  S.  E.  810. 

And  the  failure  of  the  jury  to  find  upon  issues  raised  upon  a  counter- 
claim  in  defendant's  answer  is  not  error  available  to  plaintiff.  North 
Star  Boot  &  Shoe  Co.  v.  Stebbins,  2  S.  D.  74,  48  N.  W.  833. 

*Swan  V.  Smith,  13  Nev.  257;  Bunnell  v.  Bunnell,  93  Ind.  695;  Deering 
▼:  Halbert,  2  Litt   (Ky.)  291.  .  .        :         .    -      ^ 

The  verdict. cannot  contradict  or  be  at  variance  with  express  admissions 
contained  in  the  pleadings.  Brayton  v.  Delawafe  County,  16.  lowai  44; 
Watts  V.  Greenlee,  13  N.  C.  (2  Dev.  L.)  87,  .      .     .  ,'  .  . 

But  a  verdict  which  is  responsive  to  all  tlie  issues,  made  by  the  pleadings 
will  not  he  rejected  because  Otf  immateitial  findings.  Baum  Iron  Co.  v. 
Union  Sav.  Bank,  50  Neb.  387,  .69  N.  W.  939.  See,  also,  Binhnell 
V.  Crooke  Min.  ^  Smelting  Co.  12  Colo.  247,  21  Pac.  S|3;L,  wh^ve  the 
rule  was  sought  to  be  invoked,  but  was  denied  becapse  th^,ye];dict  was 
not  open  to  the  objection. 

S  Beers  v.  Flock,  2  Ind.  App.  567^  28  N.  E^  1011;  French  v.  Hanch^t,  12 
Pick.  15;  White  v.  Bailey,  10.  Mich.  155;  Law  v.  MerriUS)  6  Wend;  268; 
Atlantic,  T.  &  O,  B.  Co.  ▼.  Purifoy,.95  Ni  C:  302;  Martin  v.  Clinton 
Bank,  14  Ohio,  187;  Gulf,  C.  &  S.  F.  R.  Co.  v;  James,  78  Tex,  12,  10 
S.  W.  744;  Everit  v.  Walwofth  County  Bank,  13  Wis.  419. 

Thus,  a  verdict  in  an  action  of  replevin  findiitg  ownership  in  plaiiitiff  is 
sufficient,  without  a  finding  as  to  right  of  possession,  as  the  finding  df 
Abbott,  Civ,  Jut.  T.— 52. 
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owikeraliip  carries  with  it' the  right  of  ^sessiota/iii  th6  absence  of 
evidence  to  the  conttairy.  Cassel'v.  Western  Stage  Co.  12  lo^wra,  47. 
Sd  held;  too,  of  a  verdict  imding  plaintiff  entitled  to  possession  of  the 
property,, but  silent  as  to  the  is^ue  oi  ownership.  Fitzer  v.  .MeCannan, 
14  Wis.  63.    Contra,  ]?hipps  v.  Taylor,  16  Or,  484,  16  Pac.  171. 

So  error,  if  any,  in  failing  to  find  upon  issues  of  fact  not  submitted  to  the 

jury  is  not  prejudicial  to  plaintiff,  -where  one  complete  defense  was 

>   found  in  favor  of  defendant,  so  that  plaintiff  could  not  have  recovered 

in  any  event.    PiBople  ex  rel.  Samuel  v.  Cooper,  139  lU.  461,  29  N.  E. 

872. 

And  a  general  verdict  In  favor  of  a  wife  suing  for  divorce  and  alimony 
'      '  on  the  ground  of  cruelty  will  not  be  set  aside  because  the  Jviry  did 

not  find  whether  or  not  there  was  coB<ik>nation  hy  cohabiting  together, 
'     where  in  view  of  defendant's  &cts  and  conduct  up  to  the  commencement 

of  the  action  thete  can  be  no  possible  ground  to  claim  condonement. 

Morrison  v.  Morrison,  14  Mont.  8,  35  Pac.  1. 

8.  Certainty  as  to  Jjrevailing  party. 

A  verdict  from  which  it  is  iiupQssible  to  ascertain  whether 
the  jury  intended,  to  award  a  recovery  for  plai»tiif  or  defendant 
is  defective  in  substance  and  no  valid  judgment  can  be  rendered 
thereon. ^  The  jury  caniiot  find  for  both  the  plaintiff  and  the  de- 
fendant on  the  same  issue,  as  by  a  verdict  giving  the  plaintiff 
diaiiiiages  and  finding  the  defendant  not  guilty." 

iBaughan  v.  Baughan,  114  Ind.  73,  15  N.  E.  466,  l7  N.  E.  181. 

i       .■  .  •  ■■,•." 

Thus,  a  verdict  against  the  wife  alone  in  an  action  against  a  husband  and 
wife  on  a  joint  contract  relating  to  her  separate  estate,  in  which  th^ 
plead  jointly,  is  void.  Magruder  v.  Belt,  7  App.  D.  C.  303.  And  in 
Porter  v.  MoUnt,  45  Barb.  422,  a  verdict  against  the  wife  alone  in  an 
action  against  husband  and  wife  as  joint  debtors,  each  answering  sep* 
ara<tel3r,'waB  held  a  mistrial,  ailthough  a  discontinuance  as  to  the  hus- 
band was  piermitted  on  plaintiff's  motion  in  order  to  retain  the  ver- 
dict.   •    ■  '■••'■ 

So,  where  two  or  more  defendants  are  stied  jointly  ..for  a  joint  tort,  each 
of  whom  angiWers  separately,  denying  the  tort  as  to  him,  the  verdict 
must  expressly  declare  in  favor  of  or  against  each,  and  a  general  ver- 
didt  for  plaintiff  against  one  defendant  only  will  be  set  aside  at  plain- 
tiff's instance  as  being  no  verdict  at  alt  as  to  the  defendant  not  named ; 
and  the  fact  that  plaintiff  failed  to  ask  for  its  correction  at  the  time 
it  was  announced  does  not  raise  the  presumption  that  the  issue  as  to 
the  defendant  not  so  named  in  the  verdict  was  abandoned  at 'the  trial. 
Rankin  v.  Central  P.  R.  Co.  73  Cal  93,  15  Pac.  67. 

Train  v.  Taylor,  51  Hun,  215,  4  N.  Y.  Supp.  492,  holds  that  i  yerdict 
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against  one  &nd  in  favor  of  ahother  defendant  cann\c^  be>  rendered  in 
an  action  for  conspiracy. 

But  Houston  v.  Ladies'  Union  Branch  Asso.  67  Ga.  2()3,  13  S.  E.  634,  holds 
that  a  general  verdict  for  plaintiff  in  an  action  against  two  defehtiants 
sued  jointly  is  a  finding  against  both,  and  is  sufficiently  certain. 

But  where  two,  or  more  defendants  are  sued  severally  and  individually,  the 
verdict  may  find  against  any  one  or  more  of  them,  omitting  all 
.  reference  to  the  others,  and  a  valid  judgment  entered  upon  it  for  plain- 
tiff. Kaufman  v.  People's  Cold  Storage  &  Warehouse  Co.  10  Misc.  53, 
30  N.  Y,  Supp.  831;  Gulf,  C.  &  S.  F.  R.  Co;  v.  James,  73  'tex.  i2,  10  S. 
W.  744;  French  v.  Cresswell,  13  Or,  416,  11  Pac.  62  (holding  'that  a 
verdict  for  plaintiff  in  which  a  line  had  l)ee^  drawn  across  the  name 
of  (me  of  the  defendants  was  good  against  the  other  defendant).  In 
Austin  V.  Appling,  88  Ga.  54,  I'd  S.  %  955,  an  action  of  tort  against 
three  persons  sued  as  partners  in  which  tx^o  of  them  filed  '^lead  of  non- 
partnership,  and  the  whole  case  was  tried  together,  a  Verdiet  against 
the  three  was  sustained  fls  a  finding  that  they  w^re  all  liable  as 
partners,  and  equivalent  to  a  verdict  against  the  partnership;  but  in- 
aaonich  as  the  proof  show'ed  ihat  but  one  of  the  partnei-s  was  liable, 
the  appellate  court,  applying  the  rule  that  for  torts  partners  may  be 
jointly  and  severally  liable^, •  «|^|b^ ^.^he  J4|^gfi^fit  ^^s  ;to,t^ej  g^jiil^y 
partner^  .an4  reversed  as  to  the  others  with  direction  to  dismiss^, 

SOj  also,  tl^e  verdict  may  omit  all  reference  to  a  defendant  as  to  w^om 
there  is  no  issue  to  he  tried.  Ktter  v.  Hughes,  5  Cali  Unrep.  l4&,  41 
Pac.  790  (where  the  defefndaait  not  named  had  admitted  his  li^1i>ility)'; 
Priee  V.  Bell^  88  Ga.  740,  15  S.  E:  810;  Shiattuck'v.North  ]j(i;itiak!& 
Mercantile  Ins.  Co.  7  C.  C.  A.  386,  19  U.  S.  App.  215,  58  Fed.  609; 
Baker  v.  Thbmpsdii,  89  Ga.  488,  15'  fi.  E.  644  ^  (wh^re  plaintiff -had 
disclaimed  his  right  to  receiver  against  the  defendant  not  named) ; 
Columbia  Pht>sphate  Co.  v.  Fatmers'  Alllaneie  Store,  47  S.  0<  358,  25 
S.  E.  116  (where  plaintiff  had  dismissed  as  to  the  defendant  not 
'naiiied).     ■'':/•■',•■.  i,  .      '•    • 

Kfor  is  the  verdict  made  uniiiertain  hy  the  fact  that  in  finding  f^r  onie*  -party 
or  the  other  the  jury  have  u^ed  the  plural  instead 'df  the' siiigular, 
where  there  is  in  fact  but  one  party.  Williams  v.  BWari,  2f9  W.  Va. 
659,  2  S.  £.881;  HcHHston  &T.  €.  R.  Co.  v.  Berling,  14  Tex.:  Civ.  App. 
644;  37  S.  W.  108J3;  McGill  v.  Rothger,  45  111.  App.  51 L  Or. that  in 
finding  for  plaintiff  they  have  used  the  singular  instead  of  tit^e  plural, 
although  there  are  several  plaintiff s»  and  that  ^act  is  elsewhere  ap- 
parent. Missouri,  K.  i&  T.  R.  Co.  ,y;  Jamison,  12!  T^x.  Civ.  App.  689, 
34  S.  W.  674;  Daft  v.  I^rew,  40  IlL  App.  266;  Hartfqrd  County  Comrs. 
V.  Wise,  71  M4.  43,  18  Atl.  31  (where  the  names  pf  t}ie  plaintiffs  ap- 
peared in  full  in  •  the  caption  of  th^  verdict)  9  Henry  v.  Halsey,  5 
Smedes  &  M.  573* 

S6  held,  also,  of  a  verdict  against  '^defendant'^  in  an  action  against  part- 
ners, the  jury  proceeding  on  the  theory  that  the  defendafit  was  a  cor- 
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pofation.'  Davis  y.  8}|uali,  136  Ind.  237;,  36.  N.  E.  122.  3o^  eren 
though  they  plead  separately.  Waddingham  v,  Pickson,  17  Colo.  226, 
.29  Pac.  177.  .  See  also.  Union  P.  R.  Co.  v.  Smith,  59  Kan.  80,  52  Pac. 
102,  where  a  verdict  in  favor  of  plaintiff  in  an  action  against  a  corpo- 
ration and  the  receivers  in  entire  and  exclusive  control  of  the  corpo- 
rate property,  without  naming  either  defendant,  was  construed  as  a 
verdict  against  the  receivers  alone,  a  judgment  therein  to  be  entered 
against  such  receivers  only. 

A  verdict  entitled  in  the  name  of  the  plaintiff  against  one  of  defendants 
by  jQame,  and  designating  numerous  other  defendants  as  "et  al.,"  was 
held  good  against  .a^l  those  shown  by  the  record  to  be  the  codefendants 
of  the  one  specifically  named  in  the  verdict,  in  Knox  v.  Gregorious,  43 
Kan.  26,  22  Pac.  981.  * 

A»4  in  Blue  v.  MpCabc^  5  Wash.  125,  31  Pac,  531,  an  action  against  two 
defendants,  one  of  whpna  did  not  appear  or  answer,  a  verdict  for  the 
plaintiff  was  upheld  as  good  against  the  defenda9t  who  appeared  and 
defended,  .notwithstandiug  that  the  caption  named  the  other  defendant 

as  sole  defendant. 

'   .     .         .         '  •  • . .       ■    •    . 

8Grott(»i  V.  Glidden,  84  Me.  589,  24  Atl.  1008,  30  Am.  St.  jElep.  413. 

9.  Certainty  As  to  finding  or  recovery. 

The  verdict  must  with  reasonable  certainty  sho#  what  finding 
or  recovery  the  jury  intend  to  award  j  ^  and  if  a  verdict,  uncer- 
tain in.  this  respect  ^hen  returned,  cannot  .be  made. certain  by 
the  aid:  of  and  reference  to -the  record,  it  is  fatally  defective.* 

iThiifl,  a  Verdiet  in  an  action  lor  the  recovery  of  persoi^al  proper ty,  which 
does  not  deacplbe.  it  ^xcept  as  to  quantity^  with, no  deBcriptiptt  as  to 
location,  to  afford  the  laeans  of  idesitification,  is  insufficient.  Xjock- 
hart  V.  Little,  39  S.  C.  326,  0  S..E.  511. 

But  a  verdict  assessing  the  value  of  the  '^property  taken,"  without  de- 
.  .scribing  it^  is-  sufficient  if  reference,  to  the  con^pl^aint  makes  certain 
,    .  what  property  ia  meant.    Hobbs  v,  Clark,  53  Ark.  411,  9  L,R.A.  526, 
.     U  &  W*  662.  , 

^  held  also- of  a  verdict  in  an  actlbn  to' 'obtain  speeific.  performance  of  con- 
tract for  the  conveyance  of  land.    Bunnell  v.  Bunnell,  93  Ind.  595. 

A  vetdicft  finding  "no'  cause  of  action"  will  support  a  judgment  for  de- 
fendant. Felte'r  v:  Mulliher,  2  Johns.  181;  Glaze  v.  Keith,  65  Neb. 
593,  76  N.  W;  15  (holditig'  that  a  vetdiict  in  a  justice's  court  that  the 
jury  find  that  ^'plaintiff  had^no  cause  of  action  until  the  assignor  and 
executor  of  the  lease  had  settlement  o^  old  acdou^t*'  is  a  verdict  for 
dief^ndant).  Not  e(o,  however.  In  an  action  of  replevin,  acoording  to 
Ford  V.  Ford,  3  Wis.  399.  And  Cattell  v.  Despatch  Pub.  Go.  88  Mo. 
366,  holds  that  a  verdict  bf  "nto  cause  for  action"  is  informal;  aiid 
where  the  jury  decline,  to  change  it,  at  the  court's  suggestion,  to  one 
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"fortk^.  defendant/'.  •  it  is  insufficiej^t  to  sjupport  judgments  ior  de- 
fendant. .       '         i     ; 

Under  a  statute  allowing  an  aetion  of  replevin  to  proie^ed  i^a  o;ae  ;for.  dam- 
ages, where; the  propfirty^  has  not  been  taken  in  on, the  writ^  a  i^rdict 
in  suchia  ease^  linclJLng  the  . issues  for  ithe  plaintiff  and  assiessingr dam- 
ages,, is  BuffiQient,    Witcher  v.  Watkins,  i;i  Colp..5^8,  19  Pac  ,540. 

SMoriarty  v.  McBevitt,  46'Mbn.  136,  48  N.  W".  684.  See  also  th*  follow- 
ing cases,  where'  this  rule  is  recognized  'and  afflfmed,  although  not 
ftlwajrs  applied  because  the  verdict  is  held  not  to  be  uncertain  within 
the  tule:  Seifert  v. "Holt,  82  Ga.  757,  9  S.  E.  843;  Louisville,' N.  A. 
&  C*  R*  Co.  V:  Frawtey,  110  Ind.:  18,  9  N..  E.  594;  Garrett  ^..  Statei  e& 
reL  Huiitsingier, '149  Ind;  2^,  49  N.  E.  39;  MoCormick' Harvesting 
Maoh.  Co.  T.  Gray,  114  Ind.  340,  16  Nv  .E..  787;  .Riebardson  V;  Mo- 
Cormick^ 47  Iowa,  80;  Smith  v.  Gornett,  18Ky.  I/. 'Rep.  818;  38  S.  W. 
689;  MeCasfcill  v.  CUfrie,  113  N.  C.  31»,'  18  S.  E.  252;.  Roy  v.  Mis- 
souri, K.  &  T.  R*  Oa  *-  Tex.  CiY.  App.  — ,  82f.S.  W.  7*2. 

It  is  not  usually  difficult  to  make  a  verdict  express  the  conclusions  or 
findings  of  the  jury;  and  while  it  may  be  liberally  aided  by  the  con- 
tents of  the  record,  and  enforced  when;  if  so' aided;  there  cain'be  no 
uncertainty  •  as  to  intention  of  the  jury,  mere  conjecture  cannot  be 
resorted  to.  Gulf;  C.  &'  S:  F.  R.  Oo-V.  HathaWay',"7S  Tex.  5*67,  12  S. 
W.  999.  '  '    '  .       : 

Tlius;  in  ejectment,  a  verdi'ct  finding  f6r  pilaintitf,  v^hethet  as  to  the'  whole 
of  the  Iknd  clahftfed;  or  a  part- only,  must  be  certain  in  itself,  or  must 
refer  to  some  certain  standard  by  which  td  asciairtain'  the  land  so 
awai'ded;  otherwise  it  will  be  too'  uncertain  to  support  a  judgment. 
Messick  v.  Thomas,  84  Va.  891,  6  S.  E.  482  (upholding  a  verdict  which 
awarded  to  plaintiff  ''the  whole  of  the-  premises  tdracribed-  in  .the  deft:- 
Ikraiion,^'  which,  in  •  accordance  with  a  statute  requiring  the  declara- 
tion' to  deseribe  the  premisses  ''with  convenient  certainty  toy  that,  from 
that  description  possession  may  be  delivered/'  did  4io- describe-  them) ; 
Benn- It.  Hatcher,  81  Va.  25,  59  Am.!  Rep.  646  (holding  as  imlnaterial 
a  variance  between  the  decilaration  and  the  verdict,,  as  to  the  location 
of  the  la^d  iprith  reference  to  a  qertcf^ln  highway*  wher^  in  all,  other 
respepts  they  agreed  as  to  th?  description);  Slocum  y.  Comp^pn,  93 
Va.  374,  25  S.  E.  3;  Colorado  Cent^.  Cousol.  Min..  .Co.  v.  Turck,  2  C. 
C.  A.  67,  4  U.  S.  App.  290,  50  Fed.  888;  Grace  v.  Martin,  83  Ga.  245, 
,  9  S.  E.  841.  And  for  other  illustrations  of  verdicts  held  to  be  de- 
fective for  uncertainty  in  not  sufficiently  identifying  the  land  awarded, 
see:  McCulloug;h  v.  East  Tennessee,  V.  &  G.  R.  Co.  106  Ga.  275,  32 
g.  i;.  97 ;  Cincinnati,  H.  &  I.  R.  Co.  v.  Clifford,  113  Ind.  460,  15  N.  E. 
624;  Harris  v.  Johnson,  10  Ky.  L.  Rep.  1865,  44  S.  W.  948;  Robert- 
son V.  Drane,  100  Mo.  273,  13  S.  W.  405;  DeClemente  v.  Winstanley,  8 
Misq.  45,  28  N.  Y.  Supp.  513;  Clark  v.  Clark,  7  Vt.  190. 

Under  a, statute  requiring  the  verdict  in  an  action  ol  ejectment,  if  for 
P^ainitiffy  to  specify,  the  right  or  estate  eatabjlished.l^y  ^m,  ,a  verdict 
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which  does  not  so  specify  the  right  or  estate  will  not  support  m  Judg- 
ment for  plaintiflf.     Shaw  v.  Hill,  79  Mich.  86,  44  N.  W.  422. 

A'xid  in  Florida  it  has  been  held  under  a  similar  statute  requiring  the  Ter- 

dict  to  state  th'e  quantity  of  the  estate  of  the  plaintiff,  and  to  describe 

'    th^  lands  by  its  metes  and  bounds,  by  the  number  of  the  lot,  or  by 

other  certiain  description,  that  a  verdict  for  plaintiff  which  does  not 

'find  the  quantity  of  the  estate  of  the  plaintiff  sued  tor  is  insufficient. 

Lungren  y.  3rownlie,  22  Fla.  491.    But  a  verdict  rendered  in  compli- 

.  ance  with  the  requirements  of  the  statute  need  not  expressly  declare 
the  defendant  guilty.    Kussell  v.  Marks,  32  Fla.  456,  14  So.  40. 

Bui  on  the  trial  of  an  adverse  claim  to  a  mining  clain^  instituted  under 

•  U.  S.  Rev.  Stat.  §  2326,  U.  S.  Comp.  Stat.  1901,  p.  1430,  regulating 
the  proceedings  to  be  had  on  sueh  claims,  the  only  question  presented 
for  dietermlination  has  been  held  to  be  the  priority  of  right  to  pur- 
chase the  fee,  the  fee  itself  to  the  land  still  remaining  in  the  general 
government;  iLnd  a  verdict  simply  "for  plaintiff^  is  sufficient.  Ben- 
nett V.  Harkrader,  158  U.  S.  441,  39  L.  ed.  1046,  15  Sup.  Ct.  Rep.  863. 

In  boundary  line  suits,  if  the  land  in  dispute  is  not  described  by  metes 
and. bounds  by  plaintiff's  petition,  a  general  verdict  for  plaintiff  should 

•  describe  it  by  metes  and  bounds.  ■  Edwards  v.  Smith,  71  Tex.  156,  9 
S.  W.  77;  Bennett  v.  Seabright,  —  Tex.  Civ.  App.  — ,  32  S.  W.  1048. 
See  also  Reed  v.  Cavett,  1  Tex.  Civ.  App.  154,  20  S.  W.  837, 

A  verdict  generally  "for  the  plaintiffs''  in  an  action  of  trespass  is  a  find- 
ing upon  all  the  issues  raised  by  the  pleadings  material  to  a  recovery 
...by  the  plaintiffs,. and  concludes  the  parties  upon  the  question  of  title 
.wh^re  it  waa.distin^ly  pi^t  in  issue.     McLaughlin  v.  Kelly,  22  Cal. 
21(1. 
A  ■  verdict  in  an  action  for  the  location  of  a  proposed  highway,  finding 
'  in  favor  of  the  establishment  of  the  highway  "as  prayed  for  by  the 
plaintiffs  in  their  petition,"  is  not  defective  for  not  describing  the 
proposed   highway   where  the   beginning,   terminus,   course^  distance, 
and  width  of  the  highway  are  fully  and  accurately  set  forth  in  the 
petition.    Thayer  v.  Burger,  100-  Ind.  262. 

A  verdict  finding  a  certain  amount  of  usury  is  equivalent  to  finding  in 
favor  of  the  plaintiff  as  to  the  remainder  of  the  debt,  which  amount 
'  can  he  made  certain  from  the  pleadings.    Small  v.  Hicks,  81  6a.  691, 
8  S.  S.  628. 

Under  a  statute  authorizing  a  defendant,  in  an  action  to  enforce  a  mechan* 
ic's  lien,  to  put  in  issue  the  fact  of  indebtedness,  the  existence  of  the 
lien,  or  to  interpose  any  other  appropriate  defense,  and  if  the  ver- 
dict for  the  plaintiff  ascertains  the  existence  of  the  lien,  the  proper 
judgment  to  enforce  it  follows;  but  if  tbe  verdict  is  for  the  plaintiff 
on  the  issue  of  indebtedness  only,  judgment  follows  for  the  amount, 
thereof  as  in  other  cases,  in  such  an  action  on  a  complaint  contain- 
ing' the  common  counts  and  a  special  count,  in  which  the  structure  and 
'  improvements  sought  to  be  charged  are  described  with  sufficient  cer- 
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iaiilty,  issue  beinfg  jmned  on  the  pleas  of  'payment  and  tet-cM,  with 
the  general  issue,  a  verdict  binding  ''the  issues  in  favor  :Of  the  plain- 
tiff, $100/'  thov^h  informal),  is  sulSciest .  to .  support  a  judgment  de- 
claring a  lien  in  his  f avpr  for  thott  sum  on  the  structure  and  improve- 
ments*   Bedsole  T.  Feters>,  70  Ala.  133*. 

"      ■   '■. 

10.  Stating  amount  of  recovery. 

a.  In  general. — A  verdict  in  an  action  in  which  a  money  judg- 
ment is  sought,  whether  by  way:  of  liquidated  or  unliquidated 
damages,  which  does  not  state  specifically  the  amount  to  which 
the  jury  deem  the  plaintiff  entiWed,  id  not  a  verdict  oil  which  a 
valid  3udgu;ient  can  be  entered.*  ITot  so,  however,  of  a  verdict 
which  fijads  such  facts  as  leave  nothing  for  the  court  to  do^but 
make  a  simpl©  mathematical  calcjftlationy*  or  of  a  verdict  in  an 
action  in  which  the  amount  is  not  in  issue  and  the  verdict  is  un- 
objectionable ih  other  respeicts.' 

1  Washington  v,  Ca!lhoun,  103  Ga.  675,  30  S.  E,  434;  SeUers  v.  Mann,  113 
Ga.  643,  39  S.  E.  11;  Ft.  Wayne  v.  Durnell,  13  Ind.  App.  (569,  42 
N.  ?.  242  J  Bartle.y.  Plane,  68  low^,,  227,  26  N.  W.  88;  Louisville  & 
N.  R.  Co.  y.  HartweJVOO  Ky.  .436,  36  S.  W.  183,  38  S.  W.  1041;  Miller 
V.  Cappel,  39  Lfa.  Ann,  881,  2  So.  807 ;  Gaither  v.  Wilmer,  71  Md. 
361,  5  L,iEl.A.  766,  18  Atl.  590;  Fryberger  v,  Carney,  26  Minn.  84,  1 
N.  W.  807;  Burghart  v^  Brown,  QO  Mo.  24;  Gerhab  v.  White,  40  N. 
J.  L.  242;  Van  Benthuysen  v.  DeWitt,  4  Johns.  213;  Murray, v.  ICing, 
30  N.  C.  (8  Ired.  L.)  628;  Ames  v.  Sloat,  Wright  (Ohio)  677;  Neville 
V.  Northcutt,  7  Coldw:  294;  King  v.  McKinstry,  32  Pa.  Super.  Ct.  34; 
Schwertz  V.  Shreeve,  62  Pa.  St.  457,  1  Ain.  Hep.  439;  27  R.  C.  L.  p. 
860,  §  32.  Bui/ that  a  vefdict  for  plaintiff  for  the  full  amount  claimed 
is  8u£Eieiei|t  where  the .  compla^Qt  ai^d  testimony  show  wlxat .  suc^< 
amount  .]J9,  ^^e:  .  Goodmai^  v.  Steinfeld,  20  Misc.  224,  45  N.  Y.  Supp. 
X141}  Newton  v.  Keri  14  i^^a.  Ann.  716^  .  So  held  also  of  a  verdipt  for 
plaintiff  for  the  debt. in  his, petition  nientioned.  Brannin  v.tForee,  12 
B,  >[on.,506..  And  Olcptt  Vv  Sansojoi^  12  Mich.  4^2,  helcl  that  the  jury 
properly  returned  a  verdict,  as  directed  by  the  court,  for  plaintiff  for 
.  I^e  ^ui^  stated  by  counsel  for  plaintiff  as  the  amount  claimed,  apd . 
agreed  to  by  the  foreman  as  the  amoi^nt  the  jury  found,  after  counsel 
for  defendant  had  objected  to  the  jury  retiring  to  find  the  damages, 
where  they  had -returned  a  sealed  verdict  for  the  plaintiff  the  , full 
amount  claimed  by  him  on  the  note  sued  on,  and  to  the  court's  ques- 
tioi}  as  to  what  amount  they  assessed  the  foreman  replied  that  they 
did  not  have  the  pote  and  did  not  remember  the  amount,  but  that  it 
was  the  amount  claimed  by  plaintiff. 

Thus  a  verdict  in  an  action  upon  a  breach  of  a  bond  for  title  to  land  Inust 
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'  rettbrn  in  eoUdo  the  total  amount  of  the  value  of  the  land  and  inter- 
eafc,  ad  required  by  statute.    Gibson  v.  Carreker,  82  Ga.  46,  9.S.  G.  124. 

And  the  rule  is  applicable  to  a.  special  verdiet  as  well  as  a  general  ver- 
d'ictr  Wainwright' V.  Burroughs,  1  Ind.  App.  393,  27  N.  E.,591,  and 
cases  cited.     But  failure  of  a  special  verdict  to  assess  •  the  amount 
of  damages  sustained  by  plaintiff  does  not  prevent  the  entry  of   a 
judgment  thereupon  for  the  plaintiff^  where  the  damages  are  assessed 
in  the  formal  conclusion  of  the  verdict.     Cole  v.  Powell,  17  Ind.  App. 
'    43i8,  46  N.  E.  1006.    So,  also,  a  special  verdict  in  an  action  on  an  in- 
surance pdlicy  eontaining  a   finding  that  arbitratorsj  to  whom   the 
amount  of  the,  loss  had  l^een  submitted  by  agreeijaent  of  the  parties, 
had  awarded;  a  certain   amount,  is  not  uncertain  where  the  finding 
conforms  to  an  allegation  of  the  petition  that  the  question   of   loss 
'  or  aamage  had  been  sb  left  to  arbitration,  which  defendant  admits, 
'    Uit  denies  the  award,  although  the  verdict  contains  no  formal  eon- 
olusfon .  assessing  damages.     Imperial  F.  Ins.  Co.  v.  Kiernan,  83  Ky. 

It  has  for  a  long  time  been  the  settled  rule  of. practice  in  Missouri,  that 
where  a  petition  sets  up  separate  claims  of  action,  stated  in  separate 
,  counts,  with  a  separate  demand  for  damages  in  each  count,  a  general 
verdict  for  a  general  sum  is  improper  and  is  a  good  cause  for  arrest- 
ing the  judgment.  But  this  rule  does  not  apply  where  there  is  really 
but  one  cause  of  action,  stated  in  a  different  manner  in  different 
counts,  so  as  to  meet  any  possible  state  of  facts  that  may  be  shown 
by  ihe  evidence.  In  such  case,  a  finding  upon  any  one  of  the  counts 
.  wouli  be  a  bar  to  any  further  recovery  on  any  count  in  the  petition, 
and  a  general  verdict  for  plaintiff  is  sufficient.    Silcox  v.  McKinney,  64 

■    Mo,  App.  330,  and  cases  cited. 

<        .       >  ...  ■  . 

A  verdiet  "for  defendant''  simply  is  proper  in  form,  where  the  jury  finds 
.    Kfgaijist  plaintiff,  on  her  qlaim  and  also  against  dfef enclant  on  a  counter- 
claim*   Phillips  V.  I#ewis,.12  App.  Div.  460,  42  N.  Y..Supp.  707. 

Tbe  Only  finding  essential  to  the  validity  of  a  verdict,  where  no  offset  is 
pleaded,  according  to  ClemmOns  v.  Clemmoris,  68  Vt.  77,  34  Atl.  34,  is 
the  balance  due,  without  stating  the  sums  allowed  the  respective  par- 
ties. In  Missouri,  however,  the  jury  should  maklB  affirmative  findings 
as  to  counterclaims  set  up  by  defendant.  Henderson  v.  Davis,  74  Mo. 
App.  1.  i 

Defendant  is  not  injured  by  the  failure  of  the  jury,  in  an  action  of  re- 
plevin, to  assess  the  value  of  the  property  on  finding  for  plaintiff,  as 
required  by  statute,  where  the  property  is  in  the  plaintiff's  possession. 
Dykes' V.  Clarke,  98  Ala.  667,  13  So.  690;  Busching  v.  Sunman,  19 
Ind.  App.  683,  49  K  E.  1091;  Claflin  v.  Davidson,  21  Jones  &  S.  122. 
So  held,  also,  of  failure  to  assess  either  the  value  of  the  property 
*  or  damages.  Coit  v.  Waples,  1  Minn.  134,  Gil.  110.  But  it  may 
properly  assess  damages  for  the  detention.  Leonard  v.  Maginnis,  34 
Miim.  506,  26  N;  W.  733. 
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But  a  yerdiet  for  plaintiff  in  an  action  to  recover  a  way.  by  neoe«&ity  is 
not  insufficient  because  of  a  failure  to  find  spedficall^^.the  amount  of 
damages  sustained  by  him»  Miller  v.  Richards,  139  Xnd.  203,  .S^i  K.  E< 
854.  ,      .      . 

And  in  an  action  o|  tort  for  treble,  dojnages  allowed  by  statute  it.ia  im- 
material whether  the  jury  find  jtreble  damages  in  their  verdict,  or 
find  the  actual  loss  or  damage  to  plaintiff  and  the  court  enters  judg- 
ment for  three  times  that  amount,  the  statute  being  silent  as  to 
which  mode  should  be  pursued.  Oalvin  y.  Gualala  Mill  Co.  98  Cal 
268,  33  Pac.  94. 

It  has  been  held  that  a  statute  requiring, the  jury  in  an  action, of  libel  and 
slander  to  specify  the  amount  awarded  for  damages  to  feelings  sep- 
arately from  the  amount  awarded  for  other  damages,  will  not  avdil  to' 
overcome  a  verdict  not  so  separating  the  damages  where  the  case  was 
pending  when  the  act  went  into  effect,  and  it  was  apparently  lihkii'own 
to  both  court  and  counsel  at  the  tinie  of  trial.  Hewitt  v,  MorleyV  1^1 
Mich,  187,  69  N.  W.  246. 

Nor  is  defendant,  in  an  action  for  malicious  prosecution  commenced  be- 
fore  a  Missouri  statute  requiring  the  verdict  to  state  separately  the 
actual  and  exemplary  damages  went  into  effect,  prejudiced  by  the 
conformity  of  the  verdict  to  sUch  requirements,  even  if  the  statute 
does  not  apply  to  the  case.    Hilbrant  v.  Donaldson,  69  Ho^  -^P^-  ^^^ 

In  Alabama,  under  a  statute  requiring  that  a  verdict  for  plaintiff,  in  an 
action  for  ejectment  in  which  thbre.  has  been  made  the  suggestion  of 
advise  possession  by  the  defendant,  must  also  state  whether  the  sug- 
gestion of  adverse  possession  be  true  or  false;  and  if  false  the:  jury 
must  assess  damages  as  in  ordinajy  cases;  but^if  true  they  must  assess 
the  value,  at  the  time  of  trial,  of  the  permanent  improvements  by  de- 
fendant, or  those  whose  estate  he  has,  and  also  ascertain  the  value  of 
the  lands^  and  of  the  use  and  occupation  thereof,  not  including  the 
increased  value  by  reasoct  of  the  improviements,  judgment' to  go  against 
defendant  for  the  excess, :  if  any,  of  the  value  of  the  use  and  oeoupa- 
tion  over  that  of  the  pern^anent  imfiirovementft,;  a.verdiet  whidiy  after 
finding  the  suggestion  of  adverse  possession  and  permanent  improve- 
ments to  be  true  assesses  the  value  of  the  latter^'  otL  their  excess  over 
the  rents,  must  also  asadss  the  value  oi  the  lands,  without  the  im- 
provements.   Ccdtart  V,  Moore,  79- Ala.  361. 

« Knight  V.  Fisher,  15  Colo.  176,  25  Pac.  78;  <*ort  Wa^ne  v.  DurneTl,  13 
Ind.  App.  669,  42  N.  E.  242  (dictum) ;  Lebanon  v.  Twiford,  13  Ind. 
App.  384,  41  N.  E.  844;  Wainwright  v.  Burroughs,  1  Ind.  App.  393, 
27  N.  E.  691;  Wells  v.  Cox,  1  Daly,  616. 

Thus,  a  verdict  in  an  a.ction  for  personal  injuries,  that  the  jury  find  for 
plaintiff  and  assess  his  damages  at,  a.  specified  amount,  "including 
medical  attention  and  other  incidental  expenses,"  is  not  bad  for  un-. 
certainty,  whete  the  evidence  and  charge  show  what  such  "other  in-" 
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oidental  expenses"  were.  Missouri,  K.  db  T.  R.  Co.  r,  Klrkland,  11 
Tex.  Civ.  App.  528,  32  B.  W.  588. 

A  verdict  for  a  specified  amount  and  attorneys'  feeis  is  not  void  for  un- 
certainty, when  the  contract  in  suit  provides  for  attorney's  fees  at  a 
fixed  per  cent.    Buchanan  v.  Townsend,  80  Tex.  534,  16  S.  W.  316. 

And  a  special  Ifinding  that  defendant  is  indebted  to  plaintiff  for  the  face 
of  the  notes  in  suit,  with  interest,  "less  the  credits"  will  he  deemed 
to  reifer  to  credits  indorsed  on  the  notes,  and  is  sufficiently  definite  to 
support  a  judgment  for  plaintiff,  notwithstanding  defendant  claims 
that  other  payments  have  been  made  which  are  not  credited  on  the 
notes.    Roberts  v.  Roberts,  122  N.  C.  782,  30  S.  E.  347. 

But  a  special  verdict  which  neither  specifically  assesses  damages,  nor  so 
states  the  facts  as  to  leave  nothing  for  the  court  in  the  ascertain- 
ment of  the  damages  further  than  mere  computation  from  the  facts 
found,  is  fatally  defective.  Wainwright  v.  Burroughs,  1  Ind.  App. 
393,  27  N.  E.  591. 

SNo  doubt  the  more  orderly  and  regular  method  is  to  have  the  amount 
always  stated  in  the  verdict;  but  a  statute  requiring  that  it  be  done 
never  was  intended  to  render  a  verdict  that  failed  to  state  the  amount 
a  nullity,  in  a  case  where  the  sole  issue  was  plaintiff^s  right  to  re- 
cover anything,  and  the  amount  was  admitted  by  the  pleading.  Red- 
mond V.  Weismann,  77  Cal.  423,  20  Pac.  644  (sustaining  a  verdict 
simply  finding  for  plaintiff,  the  only  issue  being  plaintiff's  right  to 
recover   at  all);    Hodgkins  v.  Mead,    119  N.  Y.   166,   23  N.  £.   559 

(where  the  amount  was  not  in  dispute,  the  court  charging  the  jury 
the  precise  sutoi  the  plaintiff  was  entitled  to  if  they  found  in  his 
favcH*) ;  Buckley  v.  Lord,  24  How,  Pr.  455  (amount  of  claim  admitted 
by  counsel) ;  Joseph!  v.  Mady  Clothing  Co.  13  Mont.  195,  33  Pac.  1 

(where  the  only  issue  was  l^e  truth  of  the  at^legations  of  fraud  by 
which  it  was  sought -to  show  that  the  debt  should  be  4X>nBidered  as 
due  for  the  prarpose  of  suing  on  it) ;  English  v.  Goodman,  3  N.  D. 
129,  54  N.  W.  640;  Metzger  v.  Huntington,  51  111.  App.  377  (an  action 
upon  a  judgment  in  which  defendant  pleaded,  in  abatement  that  he 
had  not  been  served  with  process).  See  also  Hall  ▼*  First  Nat.  Bank, 
133  111.  234,  24  N.  B.  546,  where  the  court  after  a  d^ault  judgment 
assessed  damages  and  rendered  final  judgment,  and  thereafter  grant- 
ed leave  to  plead,  but  denied  a  motion  to  set  aside  the  default,  allow- 
ing it  to  stand  as  security  until  the  tibial  of  the  issues  raised  by  the 
pleas,  in  default  of  proof  to  sustain  which  the  judgment  was  to  stand, 
and  a  verdict  finding  the  issues  for  plaintiff,  without  assessing  dam- 
ages, was  upheld. 

So  held  also  of  a  verdict  rendered  at  the  trial  of  an  ordinary  claim  case, 
since  the  issue  is  simply  whether  or  not  the  pr6pef  ty  is  subject  to  the 
execution.    Lamar  v.  Coleman,  88  6a.  417,  14  S.  E.  808. 

Rendering  a  verdict  against  a  claimant  of  attached  property  without  find- 
ing  the  value  of  the  property  and  that  the  claimant  has  failed  to  es- 
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tablish  his  elahb,  although  erroneous,  was  held  iioi  to  be  prejudicial 
where  there  is  bo  eoutention  as  to  value,  in  Peterson  y.  Wright,  9 
Wash.  202,  37  Pac.  419. 

Ajid  a  Verdict  "for  defetiddikt  for  its  costs"*  is  not  void  as  failing  to  speci- 
fy the  amount  to  be  recovered,  as  required  by  statute,  since  wheffe  the 
jury  found  nothing  for  either  plaintiff  or  defendt^nt,  thie  verdict  neces- 
sarily being  for  defendant,  they  could  not  specify  the  amount  of  the 
recovery,  and  the  words  *^or  its  costs"  are  but  hiritaless  surplu6age. 
Electric  Improv.  Co.  v.  San  Jos€  ft  S.  C.  R.  Co.  3  Cal.  Unre^.  618,  31 
Pac.  466. 

But  a  verdict  merely  for  "the  defendant,"  where  there  is  an  issue  whether 
he  is  liable  for  the  whole  or  one  half'  of  the  amouut  of  a  note  guaran- 
teed, is  not  sufficient  to  authorize  a  judgmcfnt,  although  a  special 
finding  establishes  the. amount  due  from  the  maker  of*  the  note  to 
the  plaintiff.    Lamb  v.  Briggs»  22  Neb,  138,  H  N.  W.  217.. 

6.  Computing  interest — When  the  jury,  by  their  verdict, 
allow  interest  without  computing  it,  but  it  can  be  ascertained  by 
a  mathematical  calculation,  either  from  doia  given  in  the  verdict 
itself,  or  furnished  by  the  pleadings  or  other  records  of  the 
case,  it  is  held,  by  the  great  weight  of  auliiority,  that  the  verdict 
is  not  bad,  as  being  uncertain,*  unless  such  computation  is  ex- 
pressly required  by  statute,'  since  the  court  may  make  the  com- 
putation. So,  also,  by  the  weight  of  authority,  wheil  it  is  tindiii^ 
puted  that,  if  a  party  is  entitied  to  a  verdict  he  is  entitled  to 
interest,  and  the  jury  brings  in  a  verdict  for  the  principal  sum 
without  mentioning  interest,  and  there  is  a  mere  matter  of  com- 
putation, the  court  may  correct  the  verdict  by  adding  interest,' 
or  may  render  judgment  with  the  addition  of  inter^est,  without 
correcting  the  verdict.*  But  when  the  time  from  which  interest 
should  date  is  uncertain,  the  court  should  not  eompurte  interest.' 
It  has  been  held  that,  if  the  jury  brings  in  a  verdict  for  a  named 
sum,  with  interest  from  a  certain  date,  but  without  mentioning 
the  rate,  the  court  cannot  cotapute  the  interest  and  add  it  to  the^ 
principal  sum,®  but  the  contrary  has  also  been  hdd.'' 

iNew  Orleans  &  C.  R.  Co.  v.  Schneider,  8  C.  C.  A.  571,  13  U.  8.  App. 
666,  60  Fed.  210;  Baltimore  &  O.  R.  Co,  v.  Dougherty,  7  App.  D.  C. 
378;  Beckwith  v.  Carleton,  14  Ga.  691;  ^Mardin  v.  Johnston,  58  Ga. 
522;  Clapp  V.  Martin,  33  111.  App.  438;  Lauman  V.  Clark,  73  111.  App. 
659;  Gaflf  v.  Hutchinson,  38  Ind.  341;  McGregor  v.  Armlll,  2  Iowa,  30; 
Stevens  v.  Campbell,  6  Iowa,  538;  Citizens'  Bank  v.  Bowen,  25  Kau. 
117 1  Ming  V.  MiUs,  39  &an.  455,  18  Pae.  '521;  Newton  v.  Ker,  14  La. 
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Aan.  715,'  McClellan  Dry  Doek  Go.  v.  FarmelriEr  AlHaUce  Si  B.  Liiie,  43 
La.  Ann.  258,  9  So.  630;  Patrick  v.  Garry  50  Miss.  199;  McGormick  v. 
Hickey,  24  Mo.  App.  362;  Nelson  Mfg.  Go.  v.  Shreve,  104  Mo.  App.  474, 
79  S.  W.  488.;  Butte  Electric  R.  Co.  ▼.  .MathewB,  34  Mont.  487,  87 
Pac.  460  {dictum)',  Page  v.  Gady,  1  Cpw,  115;  Martin  v.  Silliman, 
53  N,  Y.  015;  Wells  y.  Cpx,  1  Daly,  515;  Corcoran  v.  Halloran,  20 
S.  D.  384,  107  N.  W.  210;  Burton  y.  Anderson,  .1  Tex.  93;  GriflSn  v. 
Chadwick,  44  Tex.  406;  Heidenheimer .  y.  Johnson,  7Q  Tex,  206,  13  S. 
W.  46;  Barrett  y.  Wills,  4  Leigh^  114,  26.  Am.  Dec.  315;  Laka  y.  I^rree, 
90  Va.  719,  19  S.  E.  787;  Yakima  Nat.  Bank  y.  Knipe,  6  Wash.  348, 
33  Pac.  834. 

Contra:     Calkins  y.  Farmers'  &  M.  Bank,  99  Mo.  App,  509,  73  S.  W.  1098; 
,       littshua  v.  Markham,  21  R.  I.  492,  44,Atl.  804   {dictui^). 

See  also  Brady  y.  Clark,  12  Lea,  323,  where  objection  to  the  fortti  of  such 
a  yerdict  wa^  made  after  the  court  had  colmputed  the  iutereat,  and  the 
court  held  the  objection  too  late,  saying  that  if  the  objection  had 
been  made  when  the  yerdict  was  f^nnounced.  the  jury  would  haye  been 
sent  back  to  make  the  calculation.  But  see  Silsby  v.  Frost,  3  Wash. 
Terr.  388,  17  Pac.  188,  where  it  is  held  that  a  yerdict  for  a  certain 
Buiri  with  interest  is  not  in  proper  form,  but  that  it  should  be  for  a 
gross  sum  including  the  principal  and  interest  due  thereon  duly  com- 
iputed.  But  it  is  not  prejudicial  error  that  this  is  not  done  where  it 
appec^rs  from  the  record  that  in  the  judgment  from  which  defendant 
appealed  no  interest  whatever  was  included.     Ibid. 

The.fpxm  ofthe  yerdict  is  not  material.     The  amount  found  by  the  jury 
,    is  not  uncertain  because  they  choose  to  put  their  yerdict  in  a  form 
that  requires  a  mathematical  calculation  to  get  the  sum  of  their  find- 
ing.   The  tHal  judge  niay  require  them  to  make  the  calculation,  but  it 
•  is  not  necessary  thiCt  he  do  so.    New  Orleans  &  C:  R.  Co.  y;  Schneider, 
«.C.  0.  A.  57X,  13  U.S,  App.  656,  60  Fed.  210. 

The  maxim,  Id  eertum  egt  qu6d  eertum  reddi  potest,  is  readily  applicable 
to  such  yefdicAs.    Lajumian  >y..  Qlark,  73  .Bl.  App;.  659. 

Nor  does  failure  to  Ax  a  rate  of  interest  inyalidate  it,  as  interest  in  such 
(oase  must  be  computed  according  to  the  rate. provided  by  law.  Duzan 
y.  Meserye,  24  Or.  523,.  34  Pac.  548.  . 

But:  a.ye]:dict  for  a  certain  sum  '%.ith  legal  interest,"  without  specifying 
any  time  from  which  interest  is  to  be  allowed,  will  not  authorize  a 
judgment  for  any  interest  whatever.  Such  a  verdict  cannot  support 
^  judgment  except  by  treating  the  interest  clause  as  surplusage. 
,  Western  Mill  &  Lumber  Co.  v.  Blanchard,  1  Wash.  230,  23  Pac.  839; 
Meeker  y.  Cfardell^,  1  Wash.  .139,  23  Pac.  837,  See  also  Murray  y. 
King,  30  N.  C.  ( 8 .  i?:ed.  U )  528.  Aud  in  R^nney  v.  Badeir,  48  Ma 
539,  the  yiterest  clause  in  such  a  verdict  was  rejected  as.  si^r plumage, 
^nd  judgment  entered  for  the  principal  supi  found. 

So  held,  also,  of  a  verdict  allowing  interest  from*  a. time  which,  loould  only 
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be  ascertained/  by  rdlerence  to  the  evidmce.     Fries  v.  Maeky  SS  Ohio 

St.  52,  -.  ...,-. 

SThus  in -Georgia,  uttdet  a  Code  prori^ion  that  all  judgments  shal!  bear 
interest  upon  the  principal  amount  retovered,  and  that  no  part  of  a 
judgment  ^ball  bear  interest  except  the  principal  due  on  the  original 
debt,  the  verdict  must  specify  separately  the  amounts  due  for  prin- 
cipal and  foi<  ratertist.  H^rbbard  v.  McRae,  95  Oa.  705,  22  S.  E.  714. 
And  a  verdict  which  manifestly  includes  both  principal  and  interest, 
without,  specifying  the  amount  of  each,  will  require  a  new  tria}.  unless 
plaintiff  will  renounce  all  further;  interest  on  th?  judgment..   Ibid. 

•  Clark.  V.  Lude^  6a  Hun,  ad3,  18  N-  Y:  Suf>p.  271;  .Peetsch  v.  Quinn,  7 

Misc^  6,  ^7<N.  Y^  Supp.  328 ; .  Lowenstein  v.  Lombaard,  2  Appr  Div.  610, 
3S  N.  Y.  SupfJu  33;  Rikfel  v.  MeDermott,  30  Mi8C.,2Q8,  62  N.  Y^  Supp. 
245;.  parbeir.  Asphalt  .Paving  Co.  v^  New  York  Postgraduate  Medical 
School,  62;  N.  Y.  Supp,  392.  :: 

For  >a  eollcrction  'Of  the  authorities  on  power  of  coutt  to  amend  yerdiet  by 
adding  inteve»t^ '  see  note  in  25  L.R.A.(N.'S.)   311. 

♦  McAfee  v.  Dix,  101  App.  Div.  60,  91  N.  Y.  Supp.  464;  St.  Louis,  E.  R. 

&  W.  R,  Co.  V.  Oliver,  17  Okla.  689,  87  Pac.  423,  10  Ann.  Cas.  748; 
Fisk  v.  Holderi,  17  TeX.  408.  But  see  Freiberg  v.  BrunsMck-Balke- 
Collender  Co.  4  Tex.  App.  Civ.  Cas.  (Willson)  204,  16  S.  W!  784. 

6  Schnaufer  v:  Ahr^,  63  Mifec.  299,  103  N;  Y.  Supp.  1"95 ;  Delafl^ld  v.  J.  K. 
Armsby  Co-  124  App.  Div.  621,  109  N.  Y.  SUpp.  3l4j  Lashua  v,  Mark- 
ham,  21  R.  I.  492, '44  Atl.  804.  ' 

^Educational  Assb.' V.  Hitchcock,  4  Kan.  36;  Wilson  r.  Meahs,  25  Kan i  83. 

Tage  V.  Cady,  1  Cow.  115;  B.  C.  Evans  Co.  v.  Reeves,  6  Tex.  Clvi  App. 

254,  26  S.  W.  219.  ' 

For  other  cases  on  righ^  o!f  court  to  add  interest,  see  note  in  25  Ii.R.A. 
(N.S.)  '311."  * 

11.  Allowing  more  than  demanded. 

The  verdict  should  not  award  a  greater  amount  of  damages 
than  is  demanded.*  But  the  objection  is  waived  unless  taken  be- 
fore entry  of  judgment.* 

It  is  no  objection,  however,  that  the  verdict  exceeds  the 
amount  indorsed  on  the  writ  if  it' corresponds  witli  the  amount 
demanded  or  claimed  in  the  declaration.* 

iVVathen  v.  Byrne,  11  Ky.  L.  Rep.  495,  12  S.  W.  197.  And  Georgia  R.  & 
Bkg.  Co.  V.  Crawley,  87  Ga.  l91,  13  S.  E.  508,  holds  that  a  new 
trial  should  be  granted  upon  a  verdict  for  a  larger  amount  than  is 
claimed  in  the  declaration,  where  there  is  no  amendnkent  or  offer  to 
amend  to  rfU3over  the  excess,  and  no  order  .is  made  requiring  plai^iitil! 
to  write  off  the  excess,  although  such  excess  is  merely  the  amount  of 
interest  upon  the   daniagies  claimed. 
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But  Excelsior  Electric  Go  v.  Sweet,  57  N.  J.  L.  224,  30  AtL  663,  holds  that 
a  verdict  for  more  than  the  amount  of  damages  claimed  in  the  a4 
c^omitum  clause  of  the  declaration  will  not  require  reversal,  as  that 
clause  is  merely  formal.  And  Wainwright  v.  ^atterfield,  52  Neb.  403, 
72  N.  W.  35%  holds  that  the  mere  fact  that  a  verdict  for  plaintiff  is 
for  $5  more  than  he  claimed  in  his  petition  does  not  justify  the  con- 
.  elusion  that  the  verdict  is  the  result  of  the  jury's  passion  or  preju- 
dice. 

In  Bchultz  v.  Third  Ave.  R.  Co.  89  N.  Y.  242,  where  the  complaint  con- 
tained sevehil  coutits  all  of  which  referred  to  the  same  cause  of  action, 
and  in  reality  alleged  bat  one  tort  in  different  forms,  it  was  held 
'  that  the  allegation  at  the  end  of  each^  count  of '  da^mages  sustained 
might  be -disregarded;  and  a  verdict,  although  for  more  than  any  one 
of  the  all^ations  of  damages,  but  not  exo^ding  the  general  prayer  for 
judgment,  was  upheld.  But  in  Mclntyre  v.  Clark,  7  Wend.  330,  an 
action  to  recpvdr  for  servieeis  the  valu^  ai  which  was  certified  at  a 
specified  sum,  in  which- the  declaration  alleged  damages  on  a  special 
Cjontract  in  the. sum  certified  in  the  first  CQ\int^  and  in  the  second  count 
demanded  the  same  sum  for  the  same  services  on  a  quantum  meruit^ 
a  verdict  for  more  than  either  count,  but  less  than  the  general  prayei; 
was  set  aside. 

«  JJrown  Vv  Schooamaker  (N.  Y.>  10  Reporter,  745*  In  Brown  v.  Beed,  81 
Me.  158,  161  Atl.  504,  the  court,  in  disposing  of  the  t>bjection  that  the 
verdict  exceeded  the  sum  declared  for  in: the  \Yrit,  said:  ■  "That  is  un- 
dp.ubtedly  so,  if  a  ^e^overy.  by  t^e  plaintiff  is  :to,  be  limited  to  such 
dtenisas  are.. with  strict  technicality  declared  for*  But  such .  construc- 
tion will  exclude  the  allowance  of  items  which,  though  not  accurately 
declared  for,  were  presented  in  evidence  and  considered  by  the  jury 
without  any  objection,  as  far  as  the  writ  and  <Ieclaration  are  concerned 
on  the  part  of  the  defendant.  He  neither  demurred  to  the  writ,  nor 
objected  to  the  evidence  in  support  of  any  of  the  items,  nor  excepted 
to  any  rulings  in  regard  to  them.  On  motion  for  verdict  this  objec- 
:tidn  comes  too  late,"    See  al«o  post,  chapter  xsix. 

•  Williams  v.  Williams,  11  Smedes  &  M.  393,  and  cftses  cited. 

12.  Allowing:  excessive  damages. 

A  verdict  allowing  damages  so  excessive  and  disproportioned 
as  to  warrant  the  inference  that  the  jury  have  been  swayed  by 
prejudice,  passion,  preference,  partiality,  corruption,  ignorance, 
or  any  other  improper  motive,  is  invalid  aijid  should  not  be  al- 
lowed to  stand.^ 

ITot  so,  however,  where  the  elements  of  prejudice,  passion, 
etc.,  are  wanting,  the  objection  being  that  the  excess  is  unsup- 
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ported  by  the  evidence,  and  a  remittitur  for  such  excess  is  en- 
tered.' 

1  Harrison  v.  Sutter  Street  R.  Co.  11«  Cul.  186,  47  Pae.  lOlJ^;  Steinb^chel 
V.  Wright,  43  Kan.  307;  33  Pac  560;  N.  Y.  Giv.  Prac.  Act,  §  549; 
Coxhead  v.  Johnson,  20  App,  Div.  605,  47  N.  Y.  Supp.  389;  Schaffer 
V.  Baker  Transfer  Co.  29  App.  Div.  459,  51  N.  Y.  Supp.  1092;  Libb^ 
V.  Towle,  90  Me.  262,  38  Atl.  171;  Musser  v.  Lancaster  City  Street  R. 
Co.  16  Pa.  Co.  Ct.  430;  Te^tas  &  N.  O.  R.  Co.  ▼.  Demilley,  —  Tex.  Civ. 
App.  -^y  41  S;  W.  147  (affirmed  onother  grounds  in  91  T6x.  215,  42  S. 
W.  540).  See  alBo  the  fqUowing  cases  where  this  principle  was 
recognized,  but  h^ld  inapplicable  to  the  verdicts  under  consideration. 
Shumacher  v.  St.  Louis  &  S.  F.  R.  Co.  39  Fed.  174;  Eskew  v.  Fried- 
berg  &  Co.  186  Ky.  308,  216  S.  W.  1076,  8  A.L.R.  1116;  Meeks  v.  St. 
Paul,  ^4  Minn.  220,  66  N.  W.  966;  Gurley  v.  Missouri  P.  R.  C6.  104 
Mo.  211,  16  8.  W.  11;  Burdkt  V.  Missouri  P.  R.  C6.  123  Mo.  221,  26 
L.R.A.  384,  27  S.  W.  453;  Wainwright  v.  Satterfifld,  52  Neb,  403,  72 
N.  W.  359;  Lucier  v.  Larose,  66  N.  H.  141,  20  Atl.  249;  Tennessee 
Coal  &  R.  Co.  V.  Roddy,  85  Tenn.  400,  5  S.  W.  286;  Phillips  v.  Thomas, 
70  Wash.  533,  127*  Pac.  97,  4^  L.R.A.(N.S.)  682,  with  note,  Ann 
Gas.  1914B,  800,  on  excessive  damages  in  action  for  alienation  of  af* 
fections  or  orim.  con»;  R«y  v.  Lake  Superior  Terminal  &  Transfer  R. 
Cq.  9»  Wie.,617,  75  N.  W.  420;  Smalley  v.  Appl^ton,  75  Wis.  IS,  43 

N.  W.  826. 

.  •      ,  .    . 

But  the  appellate  court  will  not  interfere  with  the  damages  awarded,  un- 
less the  amount  allerred  is  so  excessive  as  clearly  td  show  that  it  was' 
the  result  of  passion  or  prejudice.  Hurst  v.  Chicago,  B.  &  Q.  R.'  Co. 
280  Mo.  56Q,  219  8.  W.  666,  10  A.L.R.  174. 

I  Although  the  court  has  no  right  to  substitute  its  ofwn  estimate  of  dam- 
ages for  that  of  the  jury,  yet  it  has  the  ivght  to  determine  the  amount 
beyond  which  there  is  no  evidence,  upon  any  reasonable  view  of  the 
case,  to  support  the.  verdict,' and  to. order  a  new  trial  unless  plaintiff 
conseAts  to  reduce  the  verdict  to  such-  amount.  Hutchins  v.  St.  Paul, 
M.  ^  M.  R.  Co.  44  Minn.  5/46  N..W.  79.  See.  also  Galveston,  H.  k 
S.  A.  R.  Co.  V.  Porfert,  72  Tex.  344,  10  S.  W.  207;  Wainwright  v. 
Sattejfield,  52  Neb.  403,  72  N.  W.  359^  where  it  is  he}d  that  in  an 
action  ex  contractu  (and  said  that  even  in  an  action  ew  deliotQ)  a 
verdict  erroneous  because  of  excessive  damages  awarded  may  be  cured 
by  a  remittitur,  when  it  does  not  appear  that  such  verdict  was  the 
result  of  passion  or  prejudice. 

As  to  what  are  excessive  verdicts,  and  what  are  not,  in  actions  for  personal 
injuries,  see  elaborate  notes,  with  full  review  of, the  authorities,  in 
L.R.A.1915F,  30,  and  L.R.A.1916C,  820. 

As  to  rules  guiding  appellate  courts  in  determining  excessiveness  of  dam- 
ages in  personal  injury  cas^s,  see  note  in  UR.Aa916C,  810. 

As  to  the  power  of  the  appellate  court  to  interfere  with  a  verdict  for  ex- 
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.  ce^slve  damages,  see  note  to  Burdict  v.  Missouri  P.  R.  Ck>.  123  Me. 
2^1,  26  L.R.A.  384^  27  S.  W.  453.  \, 

IS.  Allowing:  inadequate  damages. 

The  court  may  in  a  proper  case,  of  its  own  motion,  vacate  a 
verdict  and  order  a  new  trial  when  it  deems  the  amount  awarded 
by  the  jury  inadequate.* 

And  a  verdict  in  an  action  to  recover  damages  capable  of  as- 
certainment by  some  standard  of  measurement,  but  which 
awards  an  amount  not  only  not  commensurate  with,  but  glar- 
iiigly  disproportioned  to,  that  justified  by  the  evidence,  is  in- 
valid.' 

/■■.,. 

,  But  where  there  i  is  no  such  standard  of  measurenaent,  and  the 
damages  lare  unliquidated,  and  the  amount  to  be  awarded  is  dis- 
cretionary with  the  jiiry,  a  verdict  cannot  be  deemed  objection- 
able for  inadequacy  merely  because,  in  the  opinion  of  the  court, 
mbre  might  have  been  a^yarded,  but  the  verdict  must  be  so  small 
a3  to.  indicate  that  the  jury  must  have  found  it  while  under 
the  influence  of  passion,  prejudice,  or  gr^ss  mistake,  or,  in  other 
words,  that  it  is  the  result  of  accident  or  perverted  judgment, 
and  not  of  cool  and  impartial  deliberation.* 


■  II, 


1  Ft  Wayne  &  B.  I.  R.  Go.  v.  Wayne  Circnit  Judg«,  110  Mich.  173,  68  N. 

W.  U5. 
Inadequacy  of  damages  as  ground  for  revetsal  is  tlie  subject  of  annota- 
..   tions  in  47  L.R.A.  33  and  39  L.R.A.(K.S.)   497. 

SQeoii^a  Southern  &  F.  R.  Co.  v.  Jcmes,  flfO  Ga.  292,  15  S.  E.  824;  Green- 
lee ▼.  Schoenheit,  23  Neb.  669,  37  N.  W.  600;  Wilson  ▼.  Morgan,  58 
/     N.  J.  L.  426,  34  Atl.  752;  N.  Y.  av.  Prac.  Act,  §  549;  Meyer  v.  Hart, 
^3  App.  Divj  131i  48  N.  Y.  Sujip.  904;  Morrissey  v.  Westchester  Elec- 
tric R.  Co.  30  App:  Div.  424,  61  N*.  Y.  Supp.  946.     See  also  cases  in 
note  to  Benton  v.  Collins,  47  L.R.A.  33.         ' 

8b  held  t)i  a  verdict  for  a  sum  greatly  less  than  the  damages  suffered  as 
shown  by  the  evidfence  in  writing,  which  was  practically  undisputed. 
Porter  V.  Sherman  County  Bkg.  Co.  36  Neb.  271,  54  N.  W.  424. 

And  of  a  finding  for  plaintiff  in  an  action  of  ejectment^  but  allowing  him 

no  damages,  where  there  was  no  question  as  to  his  being  entitled  to 

'     mesne  profitsj  and  their  value  was  fixed  by  the  testimony.     Duncan 

V.  Jackson,  16  Fla.  338. 

And  of  a  verdict  for  one  half  the  amount  which  the  proof  of  the  value 

•    of  the  services  sued -for  justified  the  jury  in  finding,  there  being  no 

evidence^  to  Warrant  the  finding  of  the  less  amount.     Shropshire  v. 

I)axey,J36  Tex*  127. 


4  • 

XXVI. GENERAiL  VERDICT  AND  ITS  INCIDENTS.  ftSS- 

And  of  a  verdict  in  an  aotion  for  wages  9i4a4i.<%Mn  •  fnetn^i^,  finding  an 
amount  less  than  that  fixed  by  any  witness  in  the  case  as  the  value 
of  the  services  rendered,    Howe  v,  Jjincoln,  23  Kan,  468. 

But  the  fact  that  the  jury  found  a  verdict  for  a  l^ss  sup»  than  that  fi^^ed 
by  any  of  the  witnesses  aa  the  amount  of  damagesj  in  an  action  for 
breach  of  contract,  is  no  objection  where  the  amount  of  the  damages 
was.  merely  a  matter  of  opinion.    Brewer  v.  Tyringham,  12  Pick.  547. 

And  in  actions  on  contract,  in  which  the  dam^ages  may  be  more  or  le^s  a 
matter  of  calcu^t;on,  although  the  .plaintiff  may  be  pri7na  facie,  en- 
titled to  a  full  measure  of  damages,  it  is  a  legitimate  element  o|  con- 
sideration for  whlph  the  jury  are  at  liberty  to  diminish  the  damages 
.  that  the  actual  amount  has  been  a^ected  by  his  conduct  or  that  of  his 
agent;  but  if  they  do  so  unreasonably  and  arbitrarily,  the  verdict  may 
be  successfully  attacked  as  against  evidence.  Wilson  v.  Hicks,  26  L. 
J.  Exch*  N.  S.  242. 

A  verdict  for  one  cent  in  favor  of  the  plaintiff  in  an  action  for  trespass 
for  taking  property  from  his  premises  will  be  set  aside  and  a  new 
trial  granted,'  as  the  jury  are  bound  to  find  damages,  at  least  td'.  th& 
value  of  the  property  takten.  Forteoua  v.  Hazel,  16  S.  C.  h,  (Harp.) 
332. 

But  the  rule  has  been  held  tot  be  different  wdth  reference  to  a  naere  naked 
-  trespass.  Thiis,  the  court  will  not  grant  a  new  trial  in  an  aotion 
sounding  in  damages,  as  trespass,  etc.,  because  the  jury  assess., only 
half  a  farthing  for  damages,  as  in  such  a  ease  it  is  in  their  power  to 
assess  such  damages  aa  they  please.  Marsham  v.  Bul|er,  2  Kolle, 
Rep.  21,  81  Eng.  Reprint,  633. 

The  judgment  of  witnesses  as  to  value,  howeveir,  is  not,  as  a  inatter  of 
law,  to  be  accepted  by  the  jury  in  place  of  their  o\^'t\;  and  a  party 
against  whom  damages  are  assessed  by  a  jury  cannot  complain  that 
such  damages  have  been  placed  at  a  lower  sum  than,  fixed  by,  the 
witnesses.     Powell  v.  Missouri  P.  R.  Co.  59  Mo.  App.  335.  * 

Statutes,  however,  sometimes  forbid  vacating  a  verdict  sn^d.  granting  a 
new  trial  for  smallness  of  damages  in  any  a<}tiGai  for  injury  tp^,  the 
person  or  reputation,  or  in  any  action  where  the  damages  equal  the 
actual  pecuniary  injury  to  the  plaintiff.  But  such  a  statute  has  no 
application  to  speci'al  damages,  or  "to  the  assessment  of  actual  pecun- 
iary damages  resulting  directly  from  the  wrong.  '  And  if  the  damages 
can  be"  measured,  and  the  injury  is  such  as  to  demonstrate  that  the 
proof  and  the  law  have  been  disregarded,  the  verdict  should  not  be 
allowed  to  stand.     Ray  v.  Jeffries,  86  Ky.  367,  5  S.  W.  MT. 

Btit  such  a  state  statute  can  have  no  force  or  application  in  a  case  in  -« 
Federal  court  sitting  in  that  state.    Hughey  v.  SuHivan,  80  Fed.  T2. 

8  Carter  v.  Wells  F.  &  Co.  64  Ted.  1005;  Allison  v.  Gulf,  C.  &  S.  F.  R 
Co.  —  Tex.  Civ.  App.  — ,  29  S.  W.  425;  McDermott  v.  Chicago  &  N. 
W,  Rt  Co-  86  Wifl.  102,.  65  N.  W.  179. 

Or  thai  there  must  ha^^«.be»l  mistake  or  oversight' in  failing  to  take  into 
Abbott,  Civ.  Jur.  T.— 53. 
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consideration  the  proper  elements  of  damage  in  assessing  the  amomit 
of  recovery.     Berry  v.  Lake  Erie  &  W.  R.  Co.  72  Fed.  488. 

Or  the  damages  must  be  such  as  to  induce  the  conviction  that  the  jury 
•have  shrunk  from  deciding  the  issue  submitted  to  them.    Lee  v.  George 
Knapp  &  Co.  137  Mo.  385,  38  S.  W,  1107. 

Or  that  there  were  some  objectionable  compromises.  O'Shea  v.  M'Lear,  15 
N.  Y.  Civ.  Proc.  Rep.  69,  1  N,  Y.  Supp.  407. 

As  a  general  rule  the  injury  inflifjted  by  a  libel  or  a  slander  is  purely 
personal,  and  not  susceptible  of  measurement  by  any  standard.  Libel 
and  slander  cases,  therefore,  fall  within  that  class  of  cases  in  which 
a  verdict  will  not  be  set  aside  for  inadequacy  unless  it  is  such  as  to 
shock  the  understanding  and  show  bias,  passion,  or  prejudice;  and 
some  of  the  cases,  notably  the  early  English  ones,  seem  to  have  adopt- 
ed the  more  stringent  rule  that  a  verdict  cannot  be  set  aside  for  in- 
adequacy unless  there  has  been  some  mistake  of  law  by  the  court,  or 
in  calculation  by  the  jury.  See  for  instance,  Rendall  v.  Hayward,  5 
Bing.  N.  C.  424,  132  Eng.  Reprint,  1162,  7  Scott,  407,  2  Arnold,  14, ' 
3  Jut.  363,  8  L.  J.  C.  P.  N.  S.  243;  Fosdick  V.  Stone,  L.  R.  3  C.  P. 
607,  37  L.  J.  C.  P.  N.  S.  301.  See  ald6  cases  in  note  to  Benton  y. 
Collins,  47  L.R.A.  42. 

And  the  injury  caused  by  malicious  prosecution  and  false  imprisonment, 
like  libel  and  slander,  seems  to  have  been  formerly  regarded,  at  leaat 
in  England,  as  not  susceptible  of  legal  measurement,  so  that  a  verdict 
in  an  action  therefor  would  be  conclusive,  however  small  it  may  be. 
Apps  V.  Day,  14  C.  B.  112,  139  Eng.  Reprint,  47.  For  other  cases  see 
note  to  Benton  v.  Collins,  47  L.R.A.  43. 

So,  actions  for' assault  and  battery  seem  to  be  governed  by  the  same  rule 
as  those  for  malicious  prosecution  and  false  imprisonment,  and  the 
verdict  was  formerly  deemed  conclusive  without  reference  to  its  small* 
ness.    Benton  v.  Collins,  47  L.R.A.  33,  and  note  thereto,  p.  44. 

As  to  what  is  sufiScient  to  show  bias  or  prejudice,  or  that  the  jury  omitted 
to  consider  some  of  the  elements  of  damage,  see  note  to  Benton  T. 
Collins,  47  L.R.A.  45. 

That  uncertainty  as  to  the  cause  of  the  injury  suffered,  and  ha  to  the  de- 
fendant's responsibility  for  it,  and  as  to  whether  or  not  the  plaintiff 
might  not  be  equally  to  blame,  appears  to  have  been  made  a  subject 
of  consideration  on  the  question  of  setting  aside  a  verdict  for  in- 
adequacy as  going  to  sustain  the  verdict,  see  note  to  Benton  v.  CoUins, 
47  L.R.A.  48. 

As  to  the  power  of  the  court  to  increase  th«  verdict  given  to  muk  an 
amount  as  it  deems  just,  instead  of  granting  a  new  trial  for  in- 
adequacy of  damages,  see  cases  in  note  to  Benton  v.  Collins,  47  L.R.A. 
61. 

As  to  rules  guiding  appellate  courts  in  determining  inadequacy  of  verdicts 
in  actions  for  personal  injuries  resulting  in  death,  see  aote  ift  L.R.A. 
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1916C,  810;  and  for  instances  of  inadequate  damages  in  such  actions, 
•ee  note  in  L.K.A.1916C,  820. 

But  error,  if  any^  in  giving  the  plaintiff  less  than  he  is  en- 
titled to  recover  upon  the  finding  of  the  issues,  is  one  of  which 
the  plaintiff  alone  can  complain ;  and  if  he  submits  to  the  ver- 
dict, the  defendant  cannot  he  heard  to- insist  that  it  shall  be  set 
aside  because  it  is  unjust  to  the  plaintiff.^ 

1  Fischer  ▼.  Holmes,  123  Ind.  525,  24  N.  E.  377;  Wolf  v.  Goodliue  F.  Ins. 
Co.  43  Barb.  400;  Lambert  v.  Roberts,  31  N.  Y.  R.  t(.  148,  9  N.  Y. 
Snpp.  607.    See  also  note  to  Benton  v.  Collins,  47  L.K.A.  49. 

14.  Improper  allowance  of  interest. 

Nor  does  the  improper  allowance  of  interest,  either  beoause 
no  interest  is  allowable  by  law,^  or  because  the  interest  al- 
lowed is  excessive,*  vitiate  the  verdict,  if  the  interest  improp- 
erly allowed  is  remitted. 

1  Chattanooga,  R.  &  C.  Jl.  Co.  v.  Palmer,  89  Ga.  161,  15  S.  E.  34.  See 
also  Hepburn  v.  Dundas,  13  Gratt.  219,  where  interest  so  improperly 
allowed  was  held  to  be  mere  surplusage,  and  was  disregarded  by  the 
court  in  entering  judgment. 

■ 

'So  held  where  the  jury  allowed  interest  for  one  month  more  than  was 
proper.  Duzan  v.  Meserve,  24  Or.  523,  34  Pac.  548,  See  also  Deuike 
V.  Benike,  8  Misc.  604,  29  N.  Y.  Supp.  320  (where  the  appellate  court 
reversed  an  order  denying  a  new  trial,  and  granted  a  new  trial  unless 
such  excess  was  remitted) ;  McCormick  v.  Hickey,  24  Mo.  App.  362, 
where  the  action  of  the  trial  court  in  allowing  a  remittitur  of  the 
excess  to  be  entered  was  approved. 

And  a  verdict  making  the  unsuccessful  party  liable  to  interest  on  interest 
is  not  ground  for  a  new  trial,  if  the  successful  party  will  vacate  the 
judgment  entered  on  the  verdict,  and  enter  judgment  for  the  specific 
amount,  expressly  renouncing  interest.  Buice  v.  McCrary,  94  Ga. 
418,  20  S.  K  632.' 

Including  interest  not  demanded  is  error.  Haner  v.  Northern  P.  R.  Co. 
7  Idaho,  306,  6^  Pac.  1028. 

As  to  the  allowance  of  interest  on  actual  damages,  and  the  propriety  of 
a  charge  thereon,  see  ante,  chapter  xxui,,  The  Instructipns,  §  51. 

15.  Beception  (ft  Terdict. 

a,  Wherij  where,  and  by  ivhom  received. — A  verdict  rendered 
after  tiie  expiration  of  the  term  is  a  nullity.^    And  where  a 
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term  of  court  is  limited  to  one  week,*  or  to  four  weeks,'  begin- 
ning on  Monday,  it  has  been  held  that  the  term  expires  on  Sat- 
urday night  at  12  o'clock,  and  therefore  a  verdict  rendered  after 
12  o'clock  Saturday  night  is  irregular,  and  will  not  be  sustained. 
But,  on  the  other  hand,  it  has  been  held  that  court  may  be 
opened  on  Sunday  to  receive  a  verdict  in  a  cause  submitted  to 
the  jury  on  the  previous  day,*  and  then  may  be  adjourned  over.* 
The  verdict  must  be  received  in  open  court.*  And  it  is  error  to 
receive  the  verdict  during  adjournment.''  And  a  verdict  received 
by  the  judge  At  his  house,'  or  at  his  hotel,^  is  invalid.  Eut  it 
has  been  held  that  the  court  may,  when  necessary,  on  account  of 
illness  of  a  juror,  adjourn  to  where  he  is,  to  receive  the  ver- 
dict.^^  . 

lEx  parte  Juneman,  28  Tex.  App.  486,  13  S.  W.  783. 

SNabors  v.  State,  6  Ala.  200. 

«  Ex  parte  Juneman,  28  Tex.  App.  486,  13  S.  W.  783. 

*Ck)ry  V.  Silcox,  5  Ind.  370;  Baxter  v.  People,"  8  111.  385;  Stone  v.  Bird, 
16  Kan.  488;  Hoghtaling  y.  Osborn,  15  Johns.  119;  Taylor  v.  Ervin, 
119  N.  C.  274,  25  S.  E.  875;  Webber  v,  Merril,  34  N.  H.  202;  Hiller 
V.  English,  35  S.  C.  L.  (4  Strobh.)  486;  Stone  v.  United  States,  12  C. 
C.  A.  451,  29  U.  S.  App.  32,  64  Fed.  667;  Weaver  v.  Carter,  101  Ga. 
206,  28  S.  E.  869  (holding  obiter  Bass  v.  Irvin,  49  Ga.  436).  And  see 
notes  to  Henderson  v.  Reynolds,  7  L.R.A.  327;  39  L.R.A.(N.S.)  844; 
and  Stone  v.  United  States,  12  C.  C.  A.  451,  29  U.  S.  App.  32,  64  Fed. 
667. 

The  benefit  of  a  statutory  provision  against  opening  court  or  transacting 
business  therein  on  Sunday,  except  receiving  a  verdiqt  or  discharging 
a  jury  was  held  not  available  to  a  party  who  consented  to  the  court 
.  charging  the  jury,  on  Sunday,  on  a  point  of  evidence,  on  which  the 
jury  which  had  retired  on  Saturday  and  had  been  unable  to  agree, 
requested.  Roberts  v.  Bower,  5  Hun,  558.  Such  provision  does  not 
preclude  the  giving  of  further  instructions  on  Sunday  when  a  jury  on 
that  day  report  their  disagreement.     Jones  v.'  Johnsdn,  61   Ind.  257. 

6  Reid  V.  State,  53  Ala.  402,  25  Am.  Rep.  627,  and  cases  cited. 

CRossef  v.  McColly,  9  Ind.  587;  Crotty  v.  Wyatt,  3  Jll.  App.  388;  John- 
son V.  Depuy,  2  N.  J.  L.  165;  Labar  v.  Koplin,  4  N.  Y.  547;  Root  v. 
Sherwood,  6  Johns.  68,  5  Am.  Dec.  191 ;  Lawrence  v.'  Steams,  11  Pick. 
501. 

7  Chicago  V.  Rogers,  61  111.  188;   Shamokin  Coal  &  I.  Co.  v.  Mitman,  3 

Pa.  St.  379 ;  Person  v.  Neigh,  52  Pa.  199 ;  Peaxt  v.  Chioago>  M.  &  St.  P. 

R.  Co.  5  S.  D.  337,  58  N.  W.  806;  Johnson  v.  Depuy,  2  N.  J.  L.  165; 
i  Young  V.  Seymour,  4  Neb.  86 ;  contra,  Tim  v.  Rosenfeld,  168  Mass.  303, 
'     47  Hr.  E.  106;  Ea$t  St.  Louiis  Connecting  R^  Co.  v^  Eggmann,  71  111. 
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App.  82.  And  where  the  jury  returned  with  the  verdict,  just  as  the 
crier  had  finished  Announcing  the  adjournment,  and  the  judges  had 
risen  to  their  feet,  but  were  still  on  the  bench,  and  counsel  were  pres- 
ent,  it  was  held  that  there  was  no  error  in  receiving  the  verdict;  wheth- 
er objected  to  or  not,  as  the  court  had  not  yet  actually  adjourned. 
Person  v.  Neigh,  52  Pa.  199. 

•  RoBser  v.  McColly,  9  Ind.  587;  Whitlow  v.  Moore,  1  Tex.  Civ.  Cas.  (White 

&  W.)   589.  * 

9  Jackson  v^  State,  102  Ala.  76,  16  So.  3$I  (ver4ict  received  at  hotel  be- 
cause, of  judge's  iUnesA)*  .      . 

10 In  King  v.  Faber,  51  ;Pa.  387,  where,  a  jiu:or  wa»  taken  ill  after  the 
verdict. was  sealed,  it  was  held  no  error  for  the  court  .to  adjourn  to 
his .  house  an4  4:here  have  the  verdict  rendered  in  the .  .presence  of 
court  offieers  land  all  parties  in  the  same  manner  as  if  in  court,  the 
verdict  being  afterward  publiely  announced  by  the  clerk  in  the  court- 
room. 

The  jiidge  stonld  Hot  delegate  the  receiving  of  the  verdict 
to  the  clerk,^  or  to  an  attorney,*  and  it  has  been  held  that  even 
the  consent  of  th^  parties. does  not  justify  him  in  doing  so,'  But 
there  are  other  authorities  that'  hold  that  the  verdict  may  be 
received  by  the  eldrk,  where  the  parties  consent  thereto.* 

1  Morris  v.  -Harburger,  100  App.  Div.  357,  91  N.  Y.  Supp.  409* 

•  Davis  V.  V^ilson,  65  lU.  525;:  Brittoh  v.  For,  39  Ind.  389.     And  in  the 

latter  <jase  the  fact  that  the  attorney  of  the  party  objecting  was  pres- 
ent when  th«  appointment  was  made  was  held  not  to  make  the  ap- 
pointment cflfective. 

sWillett  V.  Porter,  42  Ind.  250;  Baltimore  &  0.  R.  Co.  v.  Polly,  14  Cratt. 

447.     •  .    '    ' 

4  Ferrell  v.  Hales,  119  N.  Cl  199,  25  S.  E.  821 ;  Bedal  v.  Spiirr,  33  Minn. 

207,  22  K".  W.  390;  Burlirigame  v.  Burlingame,  18  Wis.  286;  Sorrelle  v. 

Oaig,  9  Ala.  585;  and  the  court  in  Dubuc  v.  Lazell,  B.  -fc  Co.  182  N. 

y.  482,  75  N.  E..401,  reversing  105' App.  Div.  53S,  94  N.  Y.  Supp.  1144, 

sayfr  that  in  recwit  years  this  has  been  the  common  practice  in  civil 

ca^es. 

And  where  the  parties  agreed  that  the  jury  should  seal  their  verdi.ct  and 
hand  it  to  the  officer  in  charge,  to  be  delivered  to  the  clerk,  who  should 
open  it  and  record  it^  in  the  absence  of  the  presiding  judge  anil  the 
jury,  with  the  same  effect  as  if  the  verdict  had  been  received  in  open 
court  in  the  presence  of  judge  and  jury,  it  was'  held,  in  Chichester 
V.  Winton  Motor  Carriage  Co.  110  App.  Div.  78,  96  N.  Y.  Supp.  1006, 
that  they  were  bound  by  their  consent. 

b.  Presence  of  parties. — The  judge  ought  not,  without  ne- 
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cessity,  to  receive  a  verdict  unless  the  parties  are  present  or  rep- 
resented, or  have  had  fair  notice  and  opportunity  to  be  present, 
if  within  reasonable  call.  But  in  the  absence  of  an  adjourn- 
ment to  a  fixed  hour  it  is  their  duty  to  be  within  call.^ 

I  Counsel  cannot  rely  on  having  a  new  trial  because  of  the  ■  inade<juaey  or 
omission  of  notice  to  them  that  the  jury  have  come  in. 

At  common  law  a  verdict  could  not  be  received  by  the  court  in  the  ab- 
sence, or  even  without  the  consent  of  th^  plaantiff  or  his  counsel,  for 
his  nonconsent  was  a  voluntary  nonsuit.  People  v.  Mayor's  Court  of 
Albany,  1  Wend.  36.  See  also  ante,  chapter  xix.  Under  the  new 
procedure  a  cause  cannot  be  thus  stopped  at  t^is  point.  Counsel  for 
each  party  must  hold  himself  in  readiness  to  attend  without  no- 
tice, if  there  is  no  fixed  adjournment  or  understanding  that  notice 
is  to  be  given.  Christie  v.  Bowne,  78  Hun,  42,  27  N.  Y.  S«pp.  657 ; 
Strowger  v.  Sample,  44  Kan.  298,  24  Pac.  425;  Fitzgerald  v.  Clark,  17 
Mont.  100,  30  L.R.A.  803,  42  Pac.  273.  A  judgment  will  not  be  re- 
versed because  the  verdict  was  received  in  the  absence  of  counsel  dur- 
ing a  fixed  adjournment,  the  court  having  announced  that  a  verdict 
would  be  received  during  the  recess  if  one  was  returned, — especially 
where  no  prejudice  appears  and  counsel  had  nmde  no  arrangement  to 
be  given  notice.  McCormick.  Harvesting  Mach.  Co.  v.  Lauber,  7  Kan. 
App.  730,  52  Pac.  577.  And  a  verdict  may  be  received  in  the  absence 
of  both  parties  and  their  counsel  after  proclamation  of  adjournment 
until  the  next  day,  under  a  statute  providing  that  courts  shall  bt 
always  open,  and  that  any  business  of  the  court  may  be  transacted  at 
any  time.  Tim  v.  Rosenfeld,  168  Mass.  393,  47  N.  £.  .106.  And  even 
where  there,  was  an  understanding  between  counsel  and  court  that  the 
former/  who  was  permitted  to  retire  from  the  court  room,  was  to  be 
notified  when  the  jury  returned  into  court  with  their  verdict,  the  neg- 
lect of  the  court  so  to  notify  counsel  is  not  revi^rsible  error  where  no 
prejudice  resulted.     Seaton  v.  Smith,  45  Kan.  43,  25  Pac.  222. 

The  mere  fact  that  a  verdict  was  received  in  the  absence  of  defendant  and 
his  counsel  when  neither  had  opportunity  to.be  present,  or — ^in  juris- 
dictions where,  after  giving  the  case  to  the  jury,  there  is  no  voluntary 
nonsuit — it  was  received  in  the  absence  of  plaintiff  and  his  counsel 
when  neither  had  opportunity  to  be  present,  is  not  alone  error,  with- 
out some  other  informality,  or  some  resulting  prejudice  to  the  party. 
Perry  v.  Mulligan,  58  Ga.  479  (defendant  absept)  ;  Stiles  v.  Ford,  2 
Colo.  128  (plaintiff  absent;  a  well-considered  case) ;  Merwin  v. 
Wheeler,  41  Conn.  14  (plaintiff  absent).  It  is  not  necessarily  a  mat- 
ter of  right  for  the  prisoner  to  have  his  counsel  present  on  the  re- 
ception of  the  verdict.    Sutcliffe  v.  State,  18  Ohio,  469. 

**It  was  their  business  to  be  in  court  when  the  judge  was  in  court.  .  .  , 
Counsel  must  see  to  it  that  they  are  near  when  the  judge  moves  and  be 
ready  to  move  with  him."    Perry  v.  Mulligan,  68  Ga.  479.    That  ver- 
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diot  may  be  received  in  the  absence  of  counsel,  see  also  Kubl  v.  Su- 
preme Lodge,  S.  K  &  L.  18  Okla.  383,  89  Pac.  1126;  Grace  &  H. 
Co.  V.  Sanborn,  225  111.  138,  80  N.  E.  88. 

c.  Polling  the  jury.  (1)  In  general. — To  poll  the  jury  is  tb 
require  that  each  juror  shall  himself  declare  what  his  verdict 
is.*  The  object  of  polling  the  jury  is  to  ascertain  whether  the 
verdict,  as  announced  by  the  foreman,  was  concurred  in  by  all 
the  jurors/  and  to  enable  them  to  correct  a  verdict  mistakenly 
reaened,  or  about  which,  on  further  ri&jeetion,  they  have  doubt, 
and  to  declare  in  open  court  their  judgment  in  prcBsetdi.^ 

Either  party  has  an  absolute  right  to  have  the  jury  polled  on 
the  rendering  of  their  verdict,  whether  sealed  or  oral,  at  any 
time  before  it  is  recorded,  unless  the  right  has  been  expressly 
waived.* 

But  this  rule  does  not  apply  to  a  verdict  fitted  by  the  directipn 
of  the  court.*  Denial  of  the  right  to  poll  a  jury  does  not  render 
a  judgment  entered  on  the  verdict  a  nullity  or  subject  to  motion 
to  vacate  it  at  a  succeeding  term  of  court.*  And  in  some  juris- 
dictions it  is  held  that  the  polling  of  the  jury  is  not  a  matter 
of  right,  but  rests  in  the  discretion  of  the  court.''  The  right  to 
poll  the  jury  may  be  lost  by  waiver,  guch  as  a  failure  to  exercise 
it  when  the  verdict  is  returned  in  open  court  *  or  until  the  jury 
has  been  discharged  and  separated.®  And  it  has  been  held  that 
the  consent  to  a  sealed  verdict  waives  the  right  to  poll  the  jury.^® 

iBouvier's  Law  Diet.;  Anderson's  Law  Diet.;  State  L.  Ins.  Co.  v.  Postal, 
43  Ind.  App.  144,  84  N.  E.  166,  1093;  Poulson  v.  Collier,  18  Mo.  App. 
583. 

«  State  V.  Bogain,  12  La.  Ann.  264;  Labor  v.  Koplin,  4  N.  Y.  547;  Humph- 
ries V.  District  of  Columbia,  174  U.  S.  190,  43  L.  ed.  944,  19  Slip.  Ct. 
Rep.  637. 

» State  L.  Ib».  Co.  v.  Postal,  43  Ind.  App.  144,  84  N.  E.  156,  1093. 

*  Grotty  V.  Wyatt,  3  III.  App.  388 ;  Rigg  v.  Cook,  9  111,  336,  46  Am.  Dec. 
462;  Bond  v.  Wood,  69  111.  282;  Martin  v.  Morelock,  32  111.  485; 
Thoraburgh  v.  Cole,  27  Kan.  490;  Bishop  v.  Mugler,  33  Kan.  145, 
6  Pac.  756;  James  v.  State,  55  Miss.  57,  30  Am.  Rep.  496;  Norvell  v. 
Deval,.  50  Mo.  272,  71  Am.  Rep.  413;  Poulson  v.  Collier,  18  Mo.  App. 
683;  Hubble  v,  Patterson,  1  Mo.  392;  Fox  v.  Smith,  3  Cow.  23;  Jackson 
ex  dem.  Fink  v.  Hawks,  2  Wend.  619 ;  Root  v.  Sherwood,  6  Johns.  68,  5 
Am.  Dec.  191;  Labar  v.  Koplin,  4  N.  Y.  547;  Warner  v.  New  York 
C.  R.  Co.  52  N.  Y.  437,  11  Am.  Rep.  724,  and  cases  cited;    Smith 
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V.  Paul,  133  N.  C.  66,  45  S.  E.  348;  District  of  Columbia  ▼.  Humphries, 
11  App.  D.  C.  68;  White  v.  Archbald  School  Dist.  2  Pa.  Co.  Ct.  1; 
Peart  v.  Chicago,  M.  &  St.  P.  R.  Co.  5  S.  D.  337,  58  N.  W.  806; 
Whitlow  V.  Moore,  1  Tex.  Civ.  App.  Gas.  (White  &  W.)  589;  Balti- 
more &  O.  R.  Co.  V.  Polly,  14  Gratt.  447. 

The  right  to  ppU  the  jury  is  not  affected  by  an  agreement  that  the  jury 
may  seal  their  verdict.  Steele  v.  Etheridge,  15  Minn.  503,  Gil.  413, 
dictum.  But  if  the  jury  after  agreeing  upon  their  verdict  disperse 
with  the  consent  of  the  parties  the  court  is  not  boimd  upon  the  sub- 
• ,  sequent  return  of  the  verdict  to  poll  the  jury.  Rutland  v.  Hathorn, 
36  Ga.  380.  But  permitting  the  jury  to  seal  their  verdict  and  separate 
without  the  consent  of  the  parties  does  not  take  away  the  privilege  of 
.  polling  the  jury  under  a  statute  providing  that  such  a  proceeding 
had  with  consent  of  parties  i|  equivalent  to  a  rendition  and  recording 
in  open  court,  and  that  the  jury  shall  not  be  polled  or  permitted 
to  disagree  thereto,  unless  by  consent  of  parties  in  open  court  entered 
upon  the  record.     Walker  v.  Dailey,  87  Iowa,  375,  54  N.  W.  344. 

«Kinser  v.  Calumet  Fire  Clay  Co.  165  III.  505,  46  N.  E.  372;  Donoghue  v. 
Indiana  &  L.  M.  R.  Ca  87  Mich.  13,  49  N.  W.  512;  Jameson  v.  Officer, 
15  Tex.  Oiv.  App.  212,  39  S.  W.  190;  McClaren  v.  Indianapolis  &  V.  R. 
Co.  83  Ind.  319  (where,  upon  directing  a  verdict,  it  was  held  no  error 
to  refuse  to  allow  the  jury  to  be  polled,  although  the  statute  provided 
that  "either  party  may  poll  the  jury"). 

6  Humphries  v.  District  of  Columbia,  174  U.  S.  190,  43  L.  ed.  944,  19  Sup. 
Ct.  Rep.  637. 

^Blum  V.  Pate,  20  Gal.  70;  Hindrey  v.  Williams,  9  Colo.  371,  12  Pac. 
436;  State  v.  Hoyt,  47  Conn.  533,  36  Am.  Rep«  89;  Rutland  v.  Hathorn, 
36  Ga.  380;  Beale  v.  Hall,  22  Ga.  431;  Smith  v.  Mitchell,  6  Ga.  458; 
School  Dist.  No.  1  v.  Bragdon,  23  N.  H.  507 ;  Landis  v.  Dayton,  Wright 
(Ohio)  659;  Martin  v.  Maverick,  ^2  S.  C.  L.  (1  M'Cord)  24;  Whitner 
v,  Hamlin,  12  Fla.  18;  Ropps  v.  Barker,  4  Pick.  239. 

8  Rigg  V.  Cook,  9  111.  336,  46-  Am.  Dec.  462. 

» Warner  v.  N^w  York  C.  R.  Co.  62  N.  Y.  437,  11  Am.  Rep.  724, 

10  Koon  V.  Phoenix  Mut.  L.  Ins.  Co.  104  U.  S.  106,  26  L.  ed.  670;  Whitner  ▼. 
Hamlin,  12  Fla.  18;  Miller  v.  Mabon,  6  Iowa,  45ft. 

In  Texas  in  the  case  of  a  sealed  verdict  brought  in  \sf  consent,  it  is  held 
that  it  is  not  a  matter  of  right  to  have  the  jury  polled,  except  to 
ascertain  whether  they  agreed  when  the  verdict  was  sealed.  Hancock 
v.  Winans,  20  Tex.  320.  The  polling  of  a  jury  which  has  returned 
a  sealed  verdict  is  waived  by  failure  to  object  to  the  rendering  of 
such  a  verdict,  under  a  court  rule  that  an  agreement  on  the  part 
of  counsel  to  receive  a  sealed  verdict  shall  be  treated  as  a  waiver  of 
the  right  to  poll  the  jury,  and  that  in  all  cases  where  the  jury 
retired  without  objection  to  a  sealed  Verdict  such  a  verdict  may  be 
rendered.    Drda  v.  Schmidt,  47  111.  App.  267. 
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But,  as  shown  by  the  cases  in  note'  4,  supra,  it  is  usually  held  that  the 
right  to  poll  the  jury  is  not  affected  by  consent  to  a  sealed  verdict. 

(2)  When  request  to  poll  should  he  made. — The  reqtiest  to 
poll  the  jury  must  be  made  before  the  verdict  is  recorded,^  oi* 
before  the  jury  has  dispersed.^  And  a  request  to  have  the  jury 
polled  before  the  verdict  is  rendered  is  jpremattire  and  propei'ly 
denied."  ,  •  .       .  • 

1  Steele  v.  Etheridge,  15  Minn.  501,  Gil.  413;  Peart  v.  Chicago,  M.  &  St. 
P.  K.  Co.  5  S.  D.  337,  58  N.  tV.  806;  Blum  v.  Pat6,  20  Cal.  .70;  High'  ' 
V.  Johnson,  28  Wis.  72.  .  ;      ■ 

But  the  mere  entry  of  the  verdict  in  the  clerk's  rough  minuses,  doesf  not;  » 
necessarily  eonstitute  a  recording  witliin  the  rule  .until  after  the  ^ury 
are  discharged*  Warner  v.  New  York  C.  R.  Co.  52  N,  Y.  .437,  .11 
Am,  Rep.  724,  (where  the  jury,  not  yet  dischfirged,  were  held  properly 
polled  after,  the  entry  of  a  sealed  verdict  in  the  clerk's  minuter). 
Compare  Steele  v.  Etheridge,  15  Minn.  501,  Gil.  413,  where  it  wa^  held 
that  a  polling  after  recording  was  of  no  effect,  even  thpugh  it  took  place 
before  the*  jury  were  discharged,  and  one. of  the  jurors,  dissented. 
Held,  also,  th^^t  suffidavits  would  not  be  received  to  provp-that  the 
polling  really  took  place  before  the  recordijag,  when  the  record  stated 
that  the  polling  was  after  tiie  verdict  was  recorded. 

8  Smith  V.  -MitclieU,  &  Ga.  458;  Springfield  Console  R.  Co.  v.  Welsch,  155,  : 
111.  511,  40  N.  E.  1034. 

•  Wightman  v.  Chicago  &  N.  W.  R.  Co.  73  Wis.  169,  40  N.  W.  659,9  Am..  - 
St.  Rep.  778,  2  L.R.A.  185. 

(3)  Mode  of  polling. — As  to  the  mode  of  polling  the  jury, 
the  party  has  iio  right  to  dictate  the  manner  in  which  the  jyiry 
shall  be  polled.^  The  form,  varies  in  different,  jurisdictions,  as^ 
well  as  in  diffexecit  courts  of  the  sanie  jurisdiption.  AVhere.  the  ; 
statutes  do  not  prescribe  the  form  of,  the  question  to  be  pro- ; 
pounded,  any  form  of  words  that,  in  a  concise  manner,  •.  will 
elicit  the  information  desired,  is  sufficient,  the  exact  form  9f 
the  question  being  immaterial.*  The  form  most  in  use,  how-' 
ever,  is  the  question,  "Is  this  your  verdict  ?"  *  The  manner  of 
polling  the  jury  is  n.ot  ground  for  r^vers^l,  where  the  answer,  of 
each  juror  clearly  shows  that  the  verdict  was,  when- signed  and 
at  the  time  of  the  polling,  the  verdict  of  each  juror .-^  And 
when,  in  reply  to  the  usual  question,  one  jur'or  answered,  "I 
consented  to  it,"  and  another,  "I  agreed  to  it,"  this,  thoiigh 
irregular,  ^was  held  not  cause  for  disturbiiig  the  verdict,  where 
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the  attention  of  the  court  was  not  called  at  the  time  to  the  man- 
ner in  which  the  jurors  answered.*  So,  the  answer  of  a  juror 
to  the  question,  "Is  this  your  verdict,"  "It  is,  as  far  as  it  goes," 
does  not  invalidate  the  verdict.®  But  when,  in  answer  to  the 
usual  question,  a  juror  replied,  "Under  the  evidence,  it  is  not 
my  verdict,"  it  was  held  improper  to  permit  plaintiff's  attorney 
to  inquire  into  the  juror's  reason  for  making  the  answer  or  for 
entertaining  the  opinion,  expressed  in  the  answer.'' 

ILabar  v.  Koplin,  4  N.  Y.  547;  Bowen  v.  Bowen,  74  Ind.  470. 

«  State  L.  Ins.  Co.  v.  Postal,  43  Ind.  App.  144,  84  N.  E.  156,  1093. 

8Labar  v.  Koplin,  4  N.  Y.  647  (holding  that  the  court  cannot  be  required 
to  put  the  question,  "Is  this  your  verdict  against  each  and  both 
the  defendants?");  Campbell  v.  Murray,  62  Ga.  86  (holding  that, 
while  the  better  form  is,  "Is  this,  or  is  it  not,  your  verdict?"  yet  the 
question,  "Did  you  consent  to  that  verdict,  and  do  you  now  consent?" 
was  held  not  to  be  substantially  different  from  the  regular  form) ; 
Black  V.  Thornton,  31  Ga.  641  (holding  that  question,  "How  do  you 
find? — for  the  plaintiffs* or  for  the  defendants?*'  was  equivalent  to 
the  usual  question);  Bowen  v.  Bowen,  74  Ind.  470  (holding  thai 
request  to  put  question,  "Is  this  your  verdict,  and  are  you  still 
satisfied  with  it?"  was  properly  refused). 

4  Chicago  City  K.  Co.  v.  Shreve,  128  111.  App.  462,  affirmed  in  226  111.  630, 

80  N.  E.  1049. 

5  Green  v.  Bliss,  12  How.  Pr.  428. 
•  Rankin  v.  Harpe,  23  Mo.  579. 
TPoulson  V.  Collier,  18  Mo.  App.  583. 

(4)  Right  and  consequence  of  dissent — A  juror  has  a  right 
to  dissent  from  the  verdict,  whether  sealed  or  oral,  at  any  time 
hefore  it  is  recorded  and  before  they  have  been  discharged.* 
Upon  such  dissent  they  should  be  sent  back  for  further  deliber- 
ation.* 

1  Bunn  V.  Hoyt,  3  Johns.  255 ;  Black  ley  v.  Sheldon,  7  Johns.  32 ;  Douglass 
V.  Tousey,  2  Wend.  352,  20  Am.  Dec.  616;  Weeks  v.  Hart,  24  Hun, 
181;  Warner  v.  New  York  C.  R.  Co.  52  N.  Y.  437,  11  Am.  Rep.  724 
.(sealed  verdict);  Adkins  v.  Blake,  2  J.  J.  Marsh.  40;  Lawrence  v. 
Steams,  11  Pick.  601;  Scott  v.  Scott,  110  Pa.  387,  2  Atl.  531;  27 
B.  C.  L.  p.  840,  §  10.  But  a  juror  who  dissents  from  a  sealed  verdict 
he  signed  may  be  punished  for  contempt  in  signing  what  was  not  his 
verdict,  if  the  act  be  not  excused.  Van  Vorst,  J.,  in  an  unreported 
case.  In  Iowa,  by  express  statutory  provision,  no  dissent  from  a 
sealed  verdict  is  permissible,  unless  reserved  by  agreement  of  parties 
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where  "by  consent  the  jury  have  been  permitted  to  seal  their  verdict 
and  separate  before  it  is  rendered.**  Miller  v.  Mabon,  6  Iowa,  466. 
The  refusal  to  permit  a  juror  to  change  his  vote  is  not  error  if  on  the 
evidence  the  court  could  have  directed  the  verdict  returned.  Grimes 
Dry  Goods  Co.  v.  Malcolm,  164  U.  S.  483,  41  L.  ed.  524,  17  Sup.  Ct. 
Rep.  158. 

A  juror's  answer  that  he  consented  to  the  verdict  under  protest,  and  his 
statement  to  the'  court  when  asked  if  it  was  his  verdict,  ''It  is,  but  I 
consented  to  it  under  protest,"  will  not  require  the  rejection  of  the  ver- 
dict. Wyley  v.  Bull,  41  Kan.  206,  20  Pac.  855.  And  that,  on  polling 
the  jury,  some  of  them,  after  answering  that  the  verdict  was  their 
verdict,  added  that  they  hesitated  to  agree  to  it,  and  had  given  their 
assent  reluctantly  and  with  doubt,  will  not  vitiate  tlie  finding.  Con- 
yers  v.  Kirk,  78  Ga.  480,  3  S.  E.  442.  And  the  fact  that  a  juror  who 
twice  interrupted  the  judge  in  his  address  to  the  jury  just  before  dis- 
charging them,  and  expressed  a  desire  to  speak,  was  not  allowed  to 
do  so,  is  not  ground  for  a  new  trial,  where  such  juror  had  twice 
answered  on  a  poll  of  the  jury,  that  the  verdict  rendered  was  his 
verdict.  Hughes  v.  Detroit,  G.  H.  &  M.  R.  Co.  78  Mich.  399,  44  N.  W. 
396.  An  evasive  answer,  such  as  "I  consented  to  it"  njust  be  objected 
to  at  the  time,  if  at  all.  Green  v.  Bliss,  12  How.  Pr.  428.  Dissent 
and  change  induced  from  being  told  that  the  legal  effect  of  their 
special  findings  would  be  contrary  to  the  general  verdict,  held  not 
to  avail.     Fitzpatrick  ▼.  Himmelmann,  48  Cal.  588. 

•  Weeks  v.  Hart,  24  Hun,  181;  Nickelson  v.  Smith,  16  Or.  200,  14  Pac.  40; 
Jessup  V.  Chicago  &  N.  W.  R.  Co.  82  Iowa,  243,  48  N..  W.  77  (statute 
expressly  requiring  such  a  course ) .  So  held  even  where  the  jury  have 
separated  after  sealing  their  verdict.  Bunn  v.  Hoyt,  3  Johns.  255; 
Douglass  V.  Tousey,  2  Wend.  352;  Warner  v.  New  York  C.  R.  Co,  62 
N.  Y.  437,  11  Am.  Rep.  724;  Lagrone  v.  Timmermann,  46  S.  C.  372,  24 
S.  E.  290.  And  see  Johnson  v.  Oakes,  80  Ga.  722,  6  S.  E.  274,  in  which 
it  was  held  that  a  jury  whose  verdict,  through  a  misconception,  repre- 
sented the  intention  of  but  one  juror  out  of  the  twelve,  may  be  sent 
back  for  further  deliberatioli,  eVen  though  they  had  dispersed  after 
agreeing^  upon  the  verdict  where  they  had  not  been  discharged  from  the 
consideration  of  the  cause  and  there  was  no  suggestion  that  the  jury 
had  been  tampered  with.  Contra  in  Pennsylvania,  where  a  dissent 
from  a  sealed  verdict  upon  a  polling  of  the  jury,  who  had  separated 
after  sealing  the  verdict,  makes  it  necessary  for  the  judge  to  treat 
it  as  a  znistrlal  and  discharge  the  jury.  Kramer  v.  Kister,  187  Pa. 
227,  44  L.R.A.  432,  40  Atl.  1008.  See  also  Morgan  v.  Bell,  41  Kan. 
345,  21  Pac.  255;  where  sending  back  the  jury  for  further  deliberation 
upon  dissent  of  a  juror  to  a  sealed  verdict  was  upheld,  on  the  grounds 
that  the  record  fadled  to  show  that  the  jury  had  been,  permitted  to 
separate  or  disband,  and  that  no  objection  was  made  at  the  time 
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16.  Chance  Terdict. 

A  verdict  which  is  not  the  result  of  the  intelligent  discussion 
and  the  honest  and  conscientious  deliberation,  and  the  expres- 
sion of  the  ultimate  conviction  of  each  and  all  the  jurors  as  to 
the  rights  of  the  parties  under  the  law  and  the  evidence,  is  un- 
authorized and  should  not  be  permitted  to  stand.* 

I  As  where  the  jury  left  it  to  lot  whether  the  verdict  should  be  for  one 
'  party  or  the  other.     Mitchell  v.  Ehle,  10  Wend.  595;  Ottawa  v.  Gilli- 
land,  63  Kan.  165,  65  Pac.  252,  88  Am.  St.  Rep.  232,  10  A-ni.  Neg.  Rep. 
49.    See  also  cases  in  note  to  Hauk  v.  Allen,  11  L.R.A.  706. 

17.  Gompromlse  or  quotient  verdict. 

And  a  verdict  which  is  the  result  of  marking,  aggregation, 
and  division  in  pursuance  of  a  previous  agreement  by  the  jurors 
is  invalid.* 

Otherwise,  however,  if  there  is  no  previous  agreement  by  the 
jurors  to  abide  the  result  so  reached.^ 

And  a  verdict  is  not  vitiated  by  the  fact  that  the  jurors 
agreed  among  themselves  to  render  a  quotient  verdict,  if  they 
did  not  in  fact  arrive  at  their  verdict  in  that  manner.* 

A  verdict  which  is  reached  only  by  the  surrender  of  con- 
scientious convictions  on  one  material  issue. by  some  jurors  in 
return  for  a  relinquishment  by  others  of  their  like  settled  con- 
victions on  another  issue,  the  result  being  one  which  does  not 
command  the  approval  of  the  whole  jpanel,  is  a  compromise  ver- 
dict *  and  should  be  set  aside.*  However,  the  law  contemplates 
that  the  jurors  shall  by  discussion  harnaonize  their  views  if 
possible,  and  a  verdict  which  is  the  result  pf  real  harmony  of 
thought  growing  out  of  open  minded  discussion  and  a  willing- 
ness to  be  convitaeed,  is  not  open  to  criticism.® 

1  Thus,  where  the  jurors  severally  mark  down  the  amounfc  ttt  ^hich  they 
think  the  prevailing  party  is  entitled,  the  amounts  so  indieated  are 
added  together,  and  the  total  is  divided  hy  twelve,  the  quotient  to  be 
the  verdict  of  the  jury.  Dixon  v.  Pluns,  98  Cal.  384,  20  L.R.A.  698,  31 
Pac.  931,  33  Pac.  268;  Pa\^Tiee  Ditch  &  Improv.  Co.- v.  Adams,  1  Colo. 
App.  250,  2fi  Pac.  662;  Flood  v.  McClure,  3  Idaho,  687,  32  Pac.  254; 
Chicago  &  I.  Coal  P.  Co.  v.  McDaniel,  134  Ind.  16«,  32  N.  E:  728,  33 
N.  E.  769 ;  Houk  v.  Allen,  126  Ind.  568,  11  L.R.A.  706,  25  N.  E.  887 ; 
Roberts  v.  Ferris,  1  Cow.  238;  Harvey  v.  Rickett,  15  Johns.  87;  East 
•  Tennessee  &  W.  N.  C.  R.  Co.  v.  Winters,  86  Tenn.  240,  1  S.  W.  790; 
WiBiatns  V.  Dean,  134  Iowa,  216,  11  L.R.A.  (N.S.)  410,  111  N.  W.  981; 
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Sawyer  v:  Hannibal  &  St.  J.  R.  Co.  37  Mo.  240,  60  Am.  Dec.  882; 
Milboura©  v.  Robiscm,  132  Mo.  App.  198,  110  S.  W.  598;  CJark  v.  Fdrd, 

10  Kan.  App;.579,  62  Pac.  543;  Ottawa  v.  Gilliland,  63  Kan.  165,  65 
Pac.  252,  88  Am.  St.  Rep.  232,  10  Am.  Neg.  Rep.  49;  Gordon  v. 
Trevarthan,.  13  Mont,  387^  34  Pap.  185,  40  Am.  St.  Rep.  452  and  »x>te; 
Spain  V.  Oregoix-V^ashington  R.  &  Nav.  Co.  78  Or.  355^  153  Pac.  470, 
Ann.  Cas.  1917E,  1104;  Sales  v.  Maupin,  35  S.  D.  176,  151  N.  W.  427, 
Ann.  Cas.  1917C,  1222  and  note;  Texas  Midland  R.  Co.  v.  Atherton, 
—  Tex.  Civ.  App.  — ,  123  S.  W^^04.  Sfte  also  Kimev.  Owens,  —  Iowa, 
—,.182  N.  W.  '308,;  Scott  v.  Kansas  City  R.  Co.  —  Mo.  --,  229  S.  W. 
178.  And  in  Roy  v.  Goings,  112  IlL  656,  where  it  appears  on  receiving 
the  verdict  that  the  jury  had  thus  reached  the  sum  awarded,  it  was 
held  that  the  court  properly  sent  the  jury  out  again  under  a  proper 
instruction  't6  further  consider  their  verdict.    See  also  cases  in  notes  in 

11  L.R.A.  706;  63  Am.  St.  Rep.  901;  134  Am.  St.  Rep.  1061;  16  Attn 
Cas.  913. 

So  held,  even  though  it  is  not  clear  that  all  jurors  understood  they  wiaye 
bound  by  the  agreement.  Johnson  v.  Husband,  22  Kan.  277.  ,But 
Wichita  v.  Stallings,  59  Kan.  779,  appx.  54  Pac.  689,  holds  otherwise 
where  most  of  the  jurors  deny  by  affidavit  that  the  verdict  was.  ^o 
reached. 

A  quotient  verdict  will  not  be  set  aside  solely  because  dt  is  l!he  result  of 
a  compromise,  if  there  is  nothing  to  indicate  that  each  member  of 
the  jury  did  not  determine  that  plaintiff  was  entitled  to  recover  ex- 
actly the  sum  awarded.     McCorn^ick  y.   Rochester  R.   Co.   133  App. 

Div.  760,  li7  n:  y.  siipp.  1110.  "      • 

And  where  the  individual  members  of  the  jufy  might  have  reached  dif- 
ferent conclusions,  from  the  evidence,  as  to  the  precise  amount  of 
the  plaintiff's  claim  and  of  the  defendant's  counterclaim,  the  verdict 
will  not  be  set  aside  solely  because  it  Was  the  result  of  a  com- 
promise.    DriscoU  V.  Nelligan,  46  App.  Div.  524,  61  N.  Y.  Supp.  692. 

2  Consolidated  Ice  Mach.  Co.  v.  Trenton  Hygeian  Ice  Co.  57  Fed.  898; 
Knight  V.  Fishet,  15  Colo.  176,  25  Pac.  78;  Dorr  v.  Fenno,  12* Pick. 
521 ;  Cortelyou' v.  McCarthy,  37  Neb.  742,  66  N.  W.  620;  Mos6s  v. 
Central  Park  N.  &  E.  River  R.'Co.  3  Misc.  322,  23  N.  Y.  Supp.  23; 
Tinkle  v.  Duhivant,  16  Lea,  503;  State  ex  rel.  Senter  v.  Cowell,  125 
M6.  App.  34S,  102  S.  W.  573 ;  Groves  &  S.  R.  R.  Co.  v.  Herman,  206 
111.  34,  69  N.  E,  S6;  Hogan  v.  Gibson  Min.  Co.  131  Mo.  App:  386, 
111  S^  W.  608;  Wilson  v.  Berryman,  5  Cal.  44,  63  Am,  Dec.  7^,  and 
note;  Sullens  r.  Chicago,  R.  I.  &  P.  R.  Co.  74  Iowa,  659,  38  N".  W. 
545,  7  Am.  St.  Rep.  601;  Gordon  v.  Trevarthan,  13  Mont.  387;  Si  Pac. 
186,  40  Am.  St.  Rep.  452  and  note;  Watson  v.  Reed,  15  Wash!  440, 
46  Pac.  647,  56  Am.  St.  Rep;  890,  and  note. 

As  to  what  is  proper  evidence  to  show  that  the  verdict  is  objectionable  on 
this  ground,  see  note  to  Hauk  v.  Allen,  11  L.R.A.  706. 

8  Western  U.  Teleg.  Co.  v.  Hill,  163  Ala.  18,  23  L.R.A. (N.S.)    64g,  50  So 
24»,  19  Ann.  Cas..  1058. 
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4  Simmons  v.  Fish,  210  Mass.  563,  97  N.  E.  102,  Ann.  Caa!  1912D,  588. 

•  Richardson  v.  Coleman,  131  Ind.  210,  29  N.  E.  909,  31  Am.  St.  Rep.  429 

and  note;  Goodsell  v.  Seeley,  46  Mich.  623,  10  N.  W.  44,  41  Am.  Rep. 
183. 

•  Simmons  v.  Fish,  210  Mass.  563,  97  N.  E.  102,  Ann.  Cas.  1912D,  588; 

Goodsell  V.  Seeley,  46  Mich.  623,  10  N.  W.  44,  41  Am.  Rep.  183. 

18.  Number  and  unanimity  of  jurors. 

The  only  verdict  which  can  be  received  and  regarded  as  the 
complete  and  valid  verdict  of  the  jury,  upon  which  a  judgment 
can  be  entered,  is  an  open  and  public  verdict  by  twelve  nien/ 
given  in  and  assented  to  in  open  court  as  their  unanimous  act,* 
unless  the  parties  expressly  agree  to  a  trial  by  a  less  number,' 
or  unless  the  number  of  jurors,*  concurring,*  necessary  to  a  val- 
id verdict,  is  otherwise  expressly  fixed  by  Constitution  or  stat- 
uta 

lAt  common  law  a  jury  consisted  of  twelve  men.  See  cases  cited  in  note 
to  State  Y.  Bates,  43  L.R.A.  63, 

And,  either  expressly  or  impliedly,  the  Constitutions  of  most  of  the  states 
have  .adopted  the  common-law  jury  of  twelve  men  as  the  only  lawful 
jury.  See  for  cases  so  holding:  Woodward  Iron  Co.  v.  Cabaniss,  87 
Ala.  328,  6  So.  300;  Larillian  v.  Lane,  8  Ark.  372;  Allen  v.  Anderson, 
57  Ind.  389;  Eshelman  v.  Chicago,  R.  I.  &  P.  R.  Co.  67  Iowa,  296,  25 
N.  W.  251 ;  Kansas  City,  C.  &  S.  R.  Co.  v.  Story,  06  Mo.  611,  10  S.  W. 
203;  Opinion  of  the  Justices,  41  N.  H.  550.;  People  ex  rel.  Murray  v. 
New  York  City  &  County  Justices,  74  N.  Y.  406;  Lamb  v.  Lane,  4 
Ohio  St.  176;  Deane  v.  Willamette  Bridge  Co., 22  Or.  167,  15  L.R.A. 
614,  29  Pac.  440;  Plimpton  v.  Somerset,  33  Vt.  283;  Nerval  v.  Rice, 
2  Wis.  22.    See  also  cases  cited  in  note  to  State  v.  Bates,  43  L.R.A.  33. 

8  Lawrence  v.  Stearns,  11  Pick.  501;  Scott  v.  Scott,  110  Pa.  387,  2  AtL  531 ; 
Jacksonville,  T.  &  K.  W.  R.  Co.  v.  Adams,  33  Fla.  608,  24  L.R.A.  272, 
16  So.  257;  Carroll  v.  Byers,  4  Ariz,  158,  36  Pac.  499;  Chicago  &  M. 
L.  S.  R.  Co.  v.  Sanford,  23  Mich.  418  (where  it  was  said  that  if  the 
term  "jury,"  as  used  in  the  Michigan  Constitution,  authorize  any- 
thing else  than  an  unanimous  verdict,  it  means  what  it  does  not 
signify  in  any  part  of  the  Constitution  or  in  any  of  the  old  atatutes 
of  the  state).  In  Adkins  v.  Blake,  2  J.  J.  Marsh.  40,  where  the  jury 
came  into  court  and  announced  their  verdict,  two  of  the  jurors  declared 
that  it  was  not  their  verdict  and  that  they  would  not  agree  to  it; 
but  the  court,  on  ascertaining  that  the  jurors  agreed  in  the  room  to 
submit  to  a  majority,  directed  the  verdict  to  be  entered  This  'waa 
held  error,  the  court  holding  that  where  the  verdict  is  reported  the 
jurors  must  all  sanction  it,  or  it  is  not  their  finding.    See  also  cases 
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cited  in  notes  to  State  v.  Bates,  43  L.R.A.  3d;  Jacksonville,  T.  &  K. 
W.  R.  Co.  V.  Adams,  24  L.R.A.  272,  and  L.R.A.1917A,  91. 

And  by  express  constitutional  provision  in  Texas,  a  verdict  in  the  oounty 
court  must  be  rendered  as  the  unanimous  verdict  of  the  jury.  Jackson 
v»  J.  A.  Coates  &  Sons,  —  Tex.  Civ.  App.  — ,  4l5  S.  W.  24. 

But  the  jurors  are  not  required  to  reach  their  conclusions  in  the  same 
way  and  by  the  same  method  of  reasoning.  To  require  unanimity,  not 
only  in  their  conclusions,  but  also  in  the  mode  by  which  thos6  con- 
clusions are  arrived  at,  would  in  most  cases  involve  an  impossibility, 
and  would  be  practically  diestructive  of  the  entire  system  of  jury  trials. 
Chicago  &  N.  W.  R.  Co.  v.  Dunleavy,  129  111.  132,  22  N.  E.  16.  So, 
it  is  not  necessary  that  a  jury  should,  dn  order  to  find  a  verdict,  con- 
cur in  a  single  view  of  the  transaction  disclosed  by  the  evidence;  and 
if  the  conclusion  may  be  justified  upon  either  of  two  interpretations 
of  the  evidence,  the  verdict  cannot  be  impeached  by  ahowing  that  part 
of  the  jury  proceeded  upon  one  interpretation,  and  the  rest  upon  an- 
other.   Murray  v.  New  York  L.  Ins.  Co.  96  N.  Y.  614,  48  Am.  Rep.  658. 

As  to  the  right  of  a  juror  to  dissent  from  the  verdict,  and  the  effect  of 
such  dissent,  see  supra,  §  15,  c  (4>. 

8  In  considering  the  question  of  the  validity  of  the  verdict  of  less  than  the 
common-law  numbers  of  jurors,  the  point  has  often  been  raised  as  to 
whether  or  not  the  fact  that  a  trial  by  the  full  jury  of  twelve  has 
been  waived,  and  a  verdict  by  less  than  that  number  consented  to,  will 
validate  the  verdict;  and  it  is  generally  held  that  where  there  has 
been  such  waiver  and  consent,  and  it  so  appears  of  record,  the  verdict 
will  be  upheld.  See  for  example,  Scott  v.  Russell,  89  Mo.  407 ;  Bishop 
V.  Mugler,  33  Kan.  145,  5  Pac.'  756;  Roach  V.  Blakey,  89  Va.  767,  17 
S.  E.  228.     See  also  note  to  State  v.  Bates,  43  L.R.A.  33,  59. 

And  in  several  of  the  states  there  are  express  constitutional  provisions  per- 
mitting the  waiver  of  a  jury  of  twelve,  and  statutes  making  provision 
for  consent  to  try  with  a  less  number  of  jurors  .than  twelve. 

See  note  to  State  v.  Bates,  43  L.R.A.  33,  59. 

4  Express  provision  is  sometimes  made  by  the  Constitutions  and  statutes 
with  reference  to  the  mode  of  procedure  to  be  adopted  in  case  of  a 
trial  by  less  than  the  full  number  of  jurors,  where  the  number  has  been 
reduced  by  one  or  more  of  the  jurors  dying  pending  trial,  or  becoming 
disabled  from  sitting.  See  Eshelman  v.  Chicago,  R.  I,  ft  P.  R.  Co.  67 
Iowa,  296,  26  N.  W.  251;  Kelsh  v.  Dyersville,  68  Iowa,  137,  26  N.  W. 
38,  as  to  the  validity  of  statutes  providing  for  a  trial  by  less  than 
12  juroiB.    And  see  note  24  L.R.A.  272;  L.R.A.1917A,  91. 

!nte  degree  of  the  court  li^as  also  been  made  a  question  for  consideration  in 
determining  the  constitutionality  of  a  verdict  by  a  less  number  of 
jurors  than  those  constituting  a  jury  at  common  law.  If  the  court  is 
one  of  record,  it  is  generally  held  that  it  has  jurisdiction  only  over 
causes  triable  by  a  common-law  jury,  and  that,  therefore,  a  verdict  in 
those  courts  by  a  less  number  of  jurors  ia  unconstitutional.    See  for 
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instance,  Norwell  v*  Deval,  50  Mo*  272;   Baxter  v.  Putney,  37  How. 
Pr.  140. 

But  in  courtB  not  of  record  it  is  competent  for  the  legislature  to  provide  for 
a  jury  of  lees  than  twelve  men;  and  the  Missouri  Constitution  ex< 
pressly  empowers'  the  legislature  to  bo  provide.  State  ex  rel.  Kansas 
City  Auditorium  Co.  v.  Allen,  45  Mo.  App.  551.  Unanimity  is  not  re- 
quire4.  Shaw  v.  Goldman,  183  Mo.  461,  81  S.  W.  1223;  Kelly-Good- 
fellow  Shoe  Co.  v.  Sally,  114  Mo.  App.  222,  89  S.  W.  889. 

And  the  constitutionality  of  the  verdict  in  civil  cases  by  leas  than  the  com- 
mon-law jury  of  twelve  men  has  been  upheld — especially  in  cases  inr  in- 
ferior and  justices'  courts  and  courts  not  of  record — ^under  statutes  of 
many  of  the  states,  notwithataading  that  the  Constitutions  have  pro- 
vided that  the  right  of*  jury  trial  shall  remain  inviolate.  The  consti- 
tutionality of  those  statutes,  has  generally  been  upheld  upon  the  ground 
that  juries  did  not  form  any  part  of  the  machinery  of  such  tribunals 
at  common  law,  and  upon  the. further  ground  that  in  such  cases  there 
.  is  an  appeal  to  the  courts  of  common  law,  where  the  parties  are  en- 
titled IfO  a  trial  by  jury  unless  the  same  is  waived.  This  doctrine  will 
be  found  admitted  by  the  court  in  Vaughn  v.  Scade,  30  Mo.  600  (al- 
though that  case  turned  upon  the  constitutionality  of  a  verdict  of  a 
jury  of  six  in  a  court  of  law  commissioners, — a  court  of  record  in 
which  a  jury  of  less  than  twelve  could  not  sit)  ;  Ward  v.  Farwell,  97 
111.  593;  Rhodes  Burford  Furniture  Co.  v.  Mattox,  135  Ind.  372,  34 
N.  E.  326,  35  N.  E.  11;  Berry  v.  Chamberlain,  53  N.  J.  L.  463,  23  Atl. 
115.     See  also  cases  cited  in  notes  above. 

Sometimes,  ho>vev€r,  the  Constitution  makes  express  provision  for  a  jury 
of  less  than  twelve  in  courts  not  of  record.  See  also  notes  above  cited 
for  other  similar  constitutional  provisions. 

For  an  exIi^a^jBt^ive  treatment  of  the  question  of  the  number  and  agreement 
of  jurors  necessary  to  constitute,  a  valid  verdict,  and  the  constitution- 
ality oi  a  verdict  by  less  than  twelve  jurors,  see  notes  to  State  v. 
Bates,  43  L.R.A.  33,  and  Jacksonville  T.  &  K.  W.  Jl,  Co.  v.  Adams,  24 
L.R.A.  272.  . 

5  ^ome  of  the  state  Constitutions  expressly  provide  that  a  verdict  may  be 
.  ,  rendered,  although  not  unanimous,  provided  the  concurring  jurors  con- 
stitute a  majority.  Scott  v.  Provo  City,  14  Utah,  31,  45  Pac.  1005. 
See  also  note  to  State  v.  Bs^teB,  43  L.B.A.  33,  80  and  others  above  cited. 

Id.;  Ameudmeiit  of  verdiot. 

a.  Power  of  jury  to  correct  verdict, — A  verdict  is  not  re- 
garded as  final,  until  it  is  pronounced  and  recorded  in  open 
court/  and  at  any  time  before  the  verdict  has  been  recorded 
£^nd  their  relation  to  the  case  as  jurors  has  ceased,  the  jury  may 
•alter  their  verdict  either  in  form  or  substance,  whether  it  be 
oral  or  sealed;* 


XXVI. GENEBAL  V^KMCT  AND  ITS  INCIDENTS.  949 

1  Root  ▼.  Sherwood,  G  Johns.  6&,  6  Am.  Dec.  191 ;  61a<^kley  v.  Sh6l4qn,  7 

Johns.  32;  Labar  v.  Koplin,  4  N.  Y.  547;  Goodwin  v,  Appletoii,  22 
Me.  453. 

2  Bishop  V.  Mugler,  33  Kan.  145,  5  Pac,  756;  Herzberg  v.  Murray,  8  Jones 

&  S.  271;  Hamilton  v.  Barton,  20  Iowa,  505;  Comer  v.  Jackson,  50 
Ala.  384;  WatertoWn  Ecclesiastical  Soc.'s  Ap^ieal,  46  Conn.  28&)  Foote 
V.  Woodworth,  66  Vt.  216,  28  Atl.  1034  j  Gaither  v.  Wilmer,  71  Md. 
361,  18  Atl.  590,  17  Am.  St.  Rep.  642,  5  L.R.A.  756;  Farmers'  Paclcing 
Co.  V.  Brown,  87  Md.  1,  39  Atl.  625;  Warner  v.  New  York  C.  R.  Co. 
52  N.  Y.  437,  11  Am.  Rep.  724;  BJackley  v.  Sheldon,  7  Johns.  32;  State 
L.  Ins.  Co.  v..  Postal,  43  Ind.  App.  144,  84  N.  E.  156,  1093;  Beal*  v. 
Cunningham,  42  Me.  362  (insertion  of  "not"  before  "guilty**  allowed)  ; 
Owens  V.  Southern  R.  Co.  123  N:  C.  183,  31  S.  E.  383",  68  Am.  St.  Rep. 
821,  and  note;  Walters  v.  Junkins,  16  Serg.  &  R.  (Pa.)  414,  16  Am. 
Dec.  585;  article  in  20  Cent.  L.  J.  145,  and  cases  cited.  •  - 

The  jury  may,  before  separating  and  without  communicating  with  anyone, 
be  permitted  to  correct  their  verdict,  on  the  ground  of  tnistafce, '•  so  as 
to  carry  out  their  original  intention.  Cole  v;  Laws,  104  N.  0.  651, 
10  S.  E.  172 ;  Almand  v.  Scott,  83  Qa.  402,  11  S.'  E.  663.  And  they 
may  be  allowed  to  make  the  correction  in  open  court  without  again 
retiring.  Twomey  v.  Linnehan,  161  Mass.  91,  36  N.  E.  690.  But  the 
correction  must  be  made  at  the  time  of  announcing  the  mistake.  Tlius, 
where  the  jury  announced  when  their  verdict  was  returned,  ■  that  it 
did  not  express  their  real  intention,  they  should  have  b^n  required 
then  to  correct  it  and  should  not  have  been  allowed  to  separate  without 
the  consent  of  the  parties,  nor  permitted  on  the-  next  day  to  return 
and  complete  their  verdict  against  objection.  Nickelson  v.  Smith,  15 
Or.  200,  14  Pac.  40. 

A  sealed  verdict  may  be  corrected  by  a  jury  who  have  separated  and  after- 
wards come  into  court,  at  any  time  before  it  is  recorded.  'Loudy  v. 
Clarke,  45  Minn.  477,  48  N.  W.  25;  Thomas  v.  Upper  Mefion  Twp.  10 
Pa.  Co.  Ct.  414;  Warner  v.  New  York  C.  R.  Co.  62  ^.  Y.  4S7,  11 
Am.  Rep.  724.  Filing  a  sealed  verdict  not  recording,  within  this  rule. 
Rees  V.  Stille,  38  Pa.  138.  Contra,  Miller  v.  Mabon,  6  Iowa,  466,  under 
a  statute  providing  that  sealing  is  "equivalent  to  a  rendition  and 
recording  thereof  in  open  court,"  where  siealing  and  separation  is 
with  consent  of  parties. 

h.  Power  of  court  to  require  jury  to  correct. — Before  a  ver- 
dict, whether  oral  or  sealed,  is  recorded,  and  the  jury  have 
been  dismissed  from  their  relation  ^s  such  to  the  case,  the 
court  has  power  to  require  them  to  recoiiisider  their  verdict, 
not  merely  to  correct  a  mistake  in  form  or  make  that  plain 
which  is  obscure,  but  to  supply  what  is  wanting,  or  alter  it  in 
substance,  if  they  so  agree.^  And  this  may  be  done  with  or  with- 
out the  consent  of  counsel.* 

Abbott,  Civ.  Jur.  T.— 54. 
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This  rule  applies,  whether  they  have  announced  agreement/ 
or  dissent  appears.*  And  it  applies  to  special  as  well  as  general 
verdicts.** 

When  the  jurors  are  sent  back  to  reconsider  their  verdict, 
they  may  amend  it  not  only  by  correcting  a  mistake  in  form  or 
by  making  plain  that  which  was  obscure,  but  they  may  alter  it 
in  substance.* 

1  Warner  v.  New  York  C.  R.  Co.  52  N.  Y,  437,  11  Am.  Rep,  724 ;  Tyrrell  v. 
Lockhart,  3  Blackf.  136;  Goodwin  v.  Appleton,  22  Me.  453;  Bolster  v. 
Gummings,  6  Me.  85;  Champ  Spring  Co.  v.  Roth  Tool  Co.  103  Mo. 
App,  103,  77  S.  W.  344;  King  v.  Lane,  68  S.  C.  430,  47  S.  E.  704; 
Hackett  v.  Alston,  3  Ind.  Terr.  432,  58  S.  W.  ,675;  Atchison,  T.  & 
.  S.  F.  B.  Co.  V.  Hale,  64  Kan.  751,  68  Pac.  612;  Stewart  v.  Henningsen 
Produce  Co.  88  Kan.  521,  129  Pac.  181,  Ann.  Cas.  1914B,  701,  50  L.R.A. 
(N.S.)  Ill;  Burke  v.  Hodge,  211  Mass.  156,  97  N.  E.  920,  Ann.  Cas. 
1913B,  381.  To  the  same  effect  are  Reitenbaugh  v.  Lubwick,  31  Pa. 
131  (sealed  verdict) ;  Crane  Lumber  Co.  v.  Otter  Creek  Lumber  Co.  79 
Mich.  307,  44  N.  W.  788,  and  Sutliff  v.  Gilbert,  8  Ohio,  405  (computa- 
tion which  verdict  directed  to  be  made)  ;  Mason  v.  Massa,  122  Mass. 
477  (arithmetical  addition);  Brown  v.' Dean,  123  Mass.  254  (verdict, 
n^niinaJ  damages  and  that  defendan'.  lower  his  milldam.  Correction, 
substantial  damages  allowed)  ;  Smith  v.  First  Nat.  Bank,  45  Keb.  444, 
.  63  N.  W.  796 ;  Fort  Wayne  v.  Durnell,  13  Ind.  App.  669,  42  N.  E.  242, 
and  Maclin  v.  Bloom,  54  Miss.  365  i  omission  to  state  amount  sup- 
plied) ;  Rush  V.  Pedigo,  63  Ind.  479  (omission  to  answer  special  ques- 
tions supplied) ;  Wightman  v.  Chicago  &  N,  W.  R.  Co.  73  Wis.  169, 
2  L.R.A.  185,  40  N.  W.  689  (determination  of  questions  submitted  re- 
;]uired  to  be  in  accordance  with  a  correct  understanding  of  the  instruc- 
tions) ;  ^mith  v.  Lynch,  7  Colo.  App.  383,  43  Pac.  670 ;  Hatch  v. 
Attrill,  118  N.  Y.  383,  23  N.  E.  649;  Rogan  v.  MuUins,  22  App.  Div. 
117,  47  N.  Y.  Supp;  920,  and  Newell  v.  Wilgus>  8  Sadler  (Pa.)  535,  11 
Atl.  365  (verdict  for. less  sum  than  party  is  entitled  to,  if  entitled  to 
verdict  at  all ) .  But,  see  Morris  v.  Burke,  15  Mont.  214,  38  Pac.  1065 
(holding  that  the  court  is  not  justified  in  refusing  to  accept  a  verdict 
because  for  a  less  amount  than  that  which  the  successful  party  is 
entitled  to  receive,  if  entitled  to  any  verdict,  iinder  a  statute  provid- 
ing that  if  a  verdict  be  informal  or  insufficient  in  not  covering  the 
whole  issue  submitted,  or  in  any  particular,  it  may  be  corrected  by  the 
jury  under  the  advice  of  the  court) ;  Jackson  County  v.  Nichols,  139 
Ind.  611,  38  N.  E.  526  (holding  that  failure  of  evidence  to  support 
answers  to  intcTrogatories  is  not  a  ground  for  returning  them  to  the 
jvry  for  further  answers) .  And  see  note  to  Gaither  v.  WiUner,  5  Li.iLA. 
756,  and  article  in  20  Cent.  L.  J.  145,  and  cases  cited.  If  the  verdict 
is  inadequate  in  form  the  court  has  power  to  interrogate  the  jury  up- 
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>ii  it. and  /Ejend  them  out  for  farther  deliberation  jciffce^&Tj  to  put  it 
in  proper  form.    Door  v,  Fenno,  12  Pick,  521. 

The  court  may  require  a  jury  which  have  separated  after  sealing  a  verdict 
to  put  the  vdrdiot  in  proper  form.  Hqgers  v.  San^l?,  28  Neb,  141,  44 
N.  W.  86;  Tyrrell  v.  Lootoha^t,  3  Blackf.  136;  Moar«  v.  Merchants' 
Loan  &  T.  Co.  70  111.  App,  210;  Childs  y.  Carpenter,  87  Me.  114,  32 
Ail.  780.  As,  to  supply  their  omission  to  answer  certain  questions, 
there  being  no  claim  of  dishonesty  or  suggestion  of  im.prop€^  influence, 
dwell  V.  Milwaukee  Street  R.  Co '  »2  Wis.  330,  66  N.  W.  362 ;  Spencer 
V.  Williams,  160  Mass.  17,  35  N.  £.  88.  But  it  would  be  improper 
to  send  the  jury  out  to  alter  the  substance  pf  t^eir ,  verdict,  or  to 
settle  any  new  princi^ple.    SutUff  v.  Gilbert,  8  Ohio,  4Q5. 

«  Gaither  v.  Wilmer,  71  Md.  361,  18  Ail.  690,  17  Am.  St.  Rep.  542,  5  I4.R.A 

756. 

3  Florence  Sewing  Mach.  Co.  v.  Grover  &  B.  Sewing  Mach.  Co.  110  Mass. 
70,  14  Am.  Rep.  679. 

4Eqot  v.  Sherwood,  6  Johns.  68,  6  Am.  Dec.  191;  Warner  v.  New  York 
C.  R.  Co,  62  N,  Y.  437,  11  Am.  Rep.  724. 

»  Guidry  v.  Morgan's  Louisiana  &  T,  R.  &  S.  S.  Co.  140  La,  1007,  74  So. 
534,  L.R.A.1917D,  962;  Wightman  v.  Chicago  &  N.  W.  R.  Co.  73  Wis. 
169,  40  N.  W.  689,  9  Am.  St.  Rep.  778,  2  L.R.A.  185. 

«  Warner  v.  New  York  C.  R.  Co.  52  N.  Y.  437,  11  Am.  Rep.  724. 

Cw  Power  of  court  to  correct, — The  court  has  power  to  correct 
an  informality  in  the  Terdict,  or  to  correct  the  entry  thereof  so 
as  to  make  it  conform  to  the  real  finding  of  the  jury.^  If  a 
verdict  disregards  instructions  properly  given,  the  court  may 
(if  the  case  affords  the  means  of  so  doing  without  a  further  find- 
ing upon  a  question  which  ought  to  he  determined  only  by  the 
jury)  correct  the  verdict  in  substance  to  conform  to  suqh  in- 
structions ;  *  otherwise  the  court  cannot  alter  a  verdict  in  sub- 
stance.* 

The  court  cannot,  under  the  guise  of  amending  the  verdict, 
substitute  its  verdict  for  that  of  the  jurors.  Their  actual  intent 
and  not  the  court's  notion  of  what  they  ought  to  have  intended, 
is  the  theory  to  be  expressed  and  worked  out  by  the  amend- 
ment* 

There  is  some  conflict  as  to  whether  a  verdict  against. joint 
tortfeasors  which  assesses  the  damages  severally  can  be  cured  or 
corrected.  There  is  some  authority  to  the  eifect  that  such  ap- 
portionment of  the  damages  is  an  essential  part  of  the  verdict 
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which  cannot  be  regarded  as  stirplusage*  but  the  numerical 
weight  of  authority  is  to  the  contrary.® ' 

I  »  -•      ,  , 

1  Lincoln  V.  Cambria  Iron  Co.  lOS  U.  S.  412,  26  L.  ed.  618;  Woodruflf  v. 
Webb,  32  Ark.  612;  Western  &A.  R.  Co.  v.  Brown,  102  Ga.  13,  29  S, 
'      E.  130;   Clapp  V.  Mattin,  33  lU.  App.  438;   Chittenden  v.  Evana,  48 
III.  52;  Huniiphreys  v.  Woodstown,  48  N.  J.  L.  588,  7  Atl,  301,  27 
ft.  C.  L.  p.  887,  §  62.    To  the  same  effect  are  D.  M.  Osborne  &  Co.  v. 
'  Morris,  21  Or.  367,  28  Pac.  70  and  Balrymple  v.  Williams,  63  N.  Y. 
361,    20   Am.   Rep.    544    (Verdict   against  both   when    intended   only 
against  one;  the  latter  ease  overruling  in  effect  dictum  in  Warner  v. 
New  York  C.  R.  Co.  52  N.  Y.  437,  11  Am.  Rep.  724);   Murphy  v. 
'  Stewart,  2  How.  263,  11  L.  ed.  261  (correcting  genera.1  verdict  so  as  to 
apply  to  single  count)  ;   Trevor  v.  Hawley,  99  Mich.  504,  58  N.  W. 
466  (correcting  general  verdict  so  as  to  make  it  correspond  with  the 
special  findings)  ;  O'Brien  v.  Palmer,  49  111.  72  (rejecting  surplusage); 
,High   V.  Johnson,  28   Wis.   72    (inserting  nominal'  damages  where  no 
damages  were  found)  ;  Chamberlain  v.  Brady,  17  Jones  &  S.  484  (cor- 
recting errors  in  adding)  ;  West  v.  Bank  of  Americus,  63  Ga.  230  (re- 
ferring  to 'pleadings   to   determine  a  great  ambiguity   in   respect  to 
'*  amount,  viz.,  meaning  of  ''eighteen  1800  dollars'').     And  see  note  to 
Gaither  v.  Wilmer,*6  L.R.A.  756. 

The  court  may  cpirreclJ  a  formal  oniission  in  a  verdict,  where  it  is  de- 
fective in  failing  to  find  a  material,  but  not  controverted,  issue,  if 
done  before  the  discharge  and  with  the  joint  action  of  the  jury. 
Fathmam  v.  Tumilty,  34  Mo.  !A.pp,  236.  And  \^her€  the  written  verdict 
of  the  jury  in  ejectment  was  for  the  iimount  of  land  claimed,  it  was 

•  proper  for  the  court  tq  dire^ct .  counsel  to  formulate  the  verdict  by 
setting  out  th^  land  byr  metes  and  bounds,  where  it  was  done  in  the 

.presence  of  the  jury  and  sanctioned  by  them  as  in  accordance  with 
their  finding.     Goebel  v.  Pugh,  88'K'y,  34,  10  S.  VV.  1. 

Even  after  discharge  of  jury,  verdict  may  be  corrected  in  nkatters'of  form. 
Italian-Swiss  Agri:  Colony  v.  Pease,  194  111.  98,  62  N.  E.  317. 

As  to  computation  of  interest  by  court,  where  jury  fails  to  compute  it,  see 
supra,  §  10,  b. 

» Schweitzer  v.  Connor,  67  Wis..  177,  14  iN.  W:  922;  Hilburn  v.  Harrell, 
' — I  Tex.  Civ,  Ap|).  — ,  29.  S.  W.  985  (correction  ms^de  a.t  jury's  request 
',  fi^id.  in  their  presence)  ;,  Lowenstein  v.  Lombard,  2  App.  X)iv.  610,  38 
N..  Y.  Supp.  33. 

8  Donahue  v.  Wippert,  7  Misc.*  506,  28  N,  Y.  ^pp.  495; 'Dyer  v.  Combs,  65 
.Mo.  App.  148;  Fiore  v.  Ladd,  29  Or.  528, '46  Pac.  144;  Clouser  v. 
Patterson,  122  Pa.  372,  15  AtT.  444';  Sheehy  v.  Duffy,  89  Wis.  6,  61 
N.  W.  296;  Electric  Vehicle  Co.  v.  Price,  138  111.  App.  594  (after 
discharge  of.  jury).  Under  a  statute  giving  the  jury  the  power  in 
.suits  for  divorce  to  djetern^ine  the  rights  and  liabilities  of  the  parties, 
the  court  has  no  authority  to  revise  a  verdict  which  gives  to  both 


XXVI. QENEEAL  VBBDIOT  ANP  ITS  INCIDENTS.  853^ 

parties  the  right  to  marry  again^  by  denying  sucbrigfet  to  either;  party .j 
Montfort  v.  Montfort,  88  Ga.  641,  15  S.,  E.  688. 

4  Wood  V.  McGuire,  17  Ga.  361,  63  Am.  De<s.  246  and  not^;  Minot  v.  Bdfeton, 
201  Mass;  10,  80  N.  E.  783,  25  Ii.RA.(N.S.)   311. 

Trial  court  cannot,  on  his  owil  motion,  am^nd  verdict  hy  redicihg  amount 
found  by  jury.  Howard  v.  Bank  r.  Metropolis,  115  App.  Div.  326/  100 
N.  y.  Supp.  1003.  '  '     ■    '■ 

For  a  full  discussion  of  the  question  of  the  power  of  the  trial  court  to 
cure  an  excessive  verdict  by  requiring  or  permitting  a  reduction  where 
true  measure  of  damages  is  nbt  ascet-taiiiabl*  by  mei^e  cdtajtitation', 
sfee  note  in  39  L.R.A.(N.S.)   1064.    .  • 

8  Whitaker  V.  Tatem,  48  Conn.' 520.  .     . 

•  Washington  Market  Co.  v.  Clagett,  19  App.  D.  C.  12 ,  Central  Pass,  JR.  Co. 

V.  Kuhn,  86  Ky.  678,  9  Am.  St.  Rep.  3P9,  O.S.  W^  441;  Currier  y.  Swan, 

.  63  Me.  323  J  Pqst  v.  Stockwell,  34  Hun,  373;  Nashville,  R.  fr  Light  Co. 

V.  Trawick^  U8  Tenn.  273,  99  S.  \y..695,  121  Am.  St.  Rep.  99^,  12.  Ann. 

Cas.  532,  1.0  L.R.A.(N.S.)  191  and  cases  in  note  thereto. 

d.  Argument  on  question' of  correcting ^-^It  is' in  the  discre- 
tion of  the  judge  whethuer  to  hear,  in  presence  of  the  jury,  ar- 
gument of  counsel  on  the  question  of  correcting  a  verdict*^ 

1  Ruffing  V.  Tilton,  12  Ind.  259.  *  '^     " 

6.  Exception  to  correction, — An  exception  lies  to  error  in 

directinff  a  correction.^         .      .  '       . 

,  •  p  .    •       ■  •       . '  .)■'■' 

1  Chittenden  v.  Evans,  48  111;  52. 

f.  Time  fdr  ayhendment: — After  the  jury  have  been-  dis- 
charged, they  cannot  be  recalled  for  the  purpose  of  ainending 
the  verdict,^  except  by  consent  of  the  parties.^  But  merely  foi*- 
mal  amejiduijenta  by  the.  court  are  permissible  aft^r.  the  dis- 
charge'of  the  jury  ;^  and  the  judge's  notes,*  or  the  juror's. testi- 
mony,* may  be  used  to  show  what  the  verdict  really  was>,'for  the 
purpose  of  correcting  the  mimites.   '     ,  '  |  ' 

There  is  jxq  time  absolutely  fixed  within  which  a  verdict  may 
be  amended  by  tlie  court  as  ^p.paatters  of  form.  All  that  i^  re- 
quired is  tha4^.  the  application  for  amendment  be  naade  -within  a 
i-easonable  iime  and  when  no  change  of  circiHnBtaiioe&  shall  have 
oecufried  to  inakei  it  inconvetiietot  or  in^pedient.®  It  is'  com- 
mon practice'  to  amend  after  a  writ  of  error  has  been  brought 
and  if  it  is  not. done  by  the  inferior,  it  may  be  done  by  the  su- 
perior court.'  ' 
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iSt.  Clair  v.  Caldwell,  72  Ala.  527;  Rigg  v.  Cook,  9  111.  336;  Trout  v. 
West,  29  Ind.  61 ;  Settle  v.  Alison,  8  Ga.  201 ;  Richards  v.  Page,  81 
Me.  663,  18  Atl.  289;  Mitchell  v.  Mitchell,  122  N.  C.  332,  29  S.  E.  367; 
Walters  v.  Junkins,  16  Serg.  &  R.  414,  16  Am.  Dec.  586;  Denison  k 
P.  S.  R.  Co.  V.  Giersa,  —  Tex.  Civ.  App.  — ,  60  S.  W.  1039;  Sargent 
V,  State,  11  Ohio,  472  (criminal  case) ;  Warner  v.  New  York  C.  R. 
Co.  62  N.  Y.  437,  11  Am.  Rep.  724;  People  v.  Reagle,  60  Barb.  527, 
546  (so  held  in  a  criminal  case  even  where  discharge  was  illegal). 
Contrayi  Dearborn  v.  Newhall,  63  N.  H.  301. 

Otherwise  where  the  court  directed  them  to  be  discharged,  and  before  the 
direction  was  recorded  or  they  had  separated,  they  found  they  could 
agree.  Koontz  v.  Hammond,  62  Pa.  177.  And  they  naay  be  recalled 
after  discharge  to  correct  their  verdict  as  to  a  mere  matter  of  form 
which  might  have  been  corrected  by  the  court.  Schoolfield  v.  Brunton, 
20  Colo.  139,  36  Pac.  1103;  Howard  v.  Kopperl,  74  Tex.  494,  5  S.  W. 
627.  Or  to  amend  their  unrecorded  verdict  by  reducing  it  to  the 
amount  claimed  by  the  party  in  whose  favor  it  was  rendered.  Patrick 
Red  Sandstone  Co.  v.  Skoman,  1  Colo.  App.  323,  29  Pac.  21.  So  the 
'  recalliug  of  a  jury  a  few  minutes  after  they  have  rendered  their,  verdict 

and  been  discharged,  for  the  purpose  of  correcting  an  unintentional 
mistake  with  reference  to  -a,  description  of  property,  is  not  reversible 
error  where  the  correction  was  made  before  any  improper  influence 
could  have  been  exerted  upon  the  jury.  Signal  v.  Miller,  —  Tex.  Civ. 
App.  — ,  25  S.  W.  1012. 

«  Poor  V.  Madison  River  Power  Co.  41  Mont.  236,  108  Pac.  645. 

•  Crary  v.  Carradine,  4  Ark.  216;  Gordon  v.  Higley,  Morris  (Iowa)  13; 
Acton  V.  Dooley,  16  Mo.  App.  448;  Beekman  v.  Bemus,  7  Cow.  29; 
Cohn  v.  Scheuer,  .116  Pa.  178,  8  Atl.  421;  Foster  v.  C&ldwell,  18 
Vt.  176;  Swofford  Bros.  Dry-Goods  Co.  v.  Smith-McCord  Dry-Goods 
Co.  29  C.  C,  A.  239,  56  U.  S.  Apj^.  355,  85  Fed.  417 ;  MInot  v.  Boston, 
201  Mass.  10,  86  N.  E.  783,  25  L.R.A.(N.S.)  311. 

4  Murphy  v.  Stewart,  2  How.  263,  281,  H  L.  ed.  261,  268;  Clark  v.  Lamb,  8 
Pick.  4I5,  19  Am.  Dec.  332;  Minot  v.  Boston,  201  Mass.  .10,  86  N.  E. 
783,  25  L.R.A.  (N.S.)  311.  But  even  if  the  judge's  notes  can  be  used 
for  such  purpose,  a  substantial  amendment  to  a  recorded  veirdict  can< 
not  b«  made  alter  the  jury  have  separated,  upon  caunsers  affidavit  or 
the  judge's  own  recollection  of  what  occurred  at  the  trial.  Gaither  v. 
Wilmer,  71  Md.  361,  5  L.R.A.  756,  18  Atl.  590. 

*Thi8  is  the  settled  rule  in  New  York.  Dalrymple  v.  Williams,  63  N. 
Y.  361,  2t)  Am.  Rep.  544;  Hodgkiris  V.  Mead,  119  N.  Y.  168,  23  N.  E. 
659;  Dayton  v.  Chnrch,  7  Abb.  N.  C.  367;  Burlingame  v.  Central  R. 
Co.  23  Biatchf.  142,  28  Fed.  706  (where  a  jury  was  recalled  two  days 
after  their  verdict  was  rendered  and  it  was  Corrected  on  their  af- 
fidavits that  interest  was  intended  to  be  added).  But  the  contrary 
rule  prevails  in  a  number  of  jurisdictions.  Parker  v.  Lake  Shore  &  M. 
S.  R.  Co.  93  Mich.  607,  53  N.  W.  834;  Little  v.  Larrabee,  2  Me.  37,  11 
Am.  Dec.  43;  Gaither  v.  Wilmer,  71  Md.  361,  5  L.R.A.  756,  18  Atl.  590, 
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dictum;  Walters  v.  Junkins,  16  Serg.  &  R.  414,  16  Am.  Dec.  585; 
Reitenbaugh  v.  Ludwick,  31  Pa.  131,  dictum-;  Wertz  v.  CincinBati,  H. 
&  D.  R.  Co.  30  Ohio  L.  J.  280 ;  Sargent  v.  State,  11  Ohio,  472,  dictum. 
So,  by  statute  in  Georgia.    Shelton  v.  0*Brier,  76  Ga.  820. 

6  Murphy  v.  Stewart,  2  How.  263,  11  L.  ed.  261;  Clark  v.  Lamb,  8  Pick. 

(Mass.)    415,  19  Am.  Dec.  332. 

7  27  R.  C.  L.  p.  895,  §  67;  Rambo  v.  Wyatt,  32  Ala.  363,  70  Am.  Dec.  544; 

Friedly  v.  Scheetz,  9  Serg.  k  R.   (Pa.)   156,  11  Am.  Dec.  691. 

20.  Sealed  verdict. 

The  court  may  direct  the  jury  to  return  a  sealed  verdict  into 
open  oourt,*  even  without  the  consent  of  the  parties.'  A  sealed 
verdict  may  be  opened  at  any  time  by  the  court,  ^otwithstand- 
ing  an  agreement  with  ihe  parties  to  open  it  on  a  particular 
day.*  But  the  jury  must  all  be  present  in- open  court,*  at  the 
opening  of  a  sealed  verdict,*  though  this  may  be  expressly 
waived.*  Each  juror  should  sign  the  verdict,  but  failure  to  do 
so  is  only  a  technical  irregularity,  which  is  cured  by  failure  to 
object  to  the  reception  of  the  verdict  when  it  is  delivered.''  And 
the  accidental  unsealing  of  the  verdict  by  a  foreman,*  or  the 
fact  that  counsel,  out  of  curiosity,  opened  it,*  does  not  vitiate 
the  verdict. 

iDouglaas  v.  Tousey,  2  Wen^d.  362,  20  Am.  Dee.  616;  High  t.  Johngon,  28 
Wis.  72;  Parmlee  v.  Sloan,  37  Ind.  4'69;  Warner  V.  New  York  C.'R.  Co. 
52  N.  Y.  437,  440,  11  Am.  Rep.  724;  Mt.  Vernon  v.  Cockrum,  59  III. 
App.  540;  St.  Louis,  V.  A  T.  H.  R.  Oa.  v.  Faitz,  19  111.  App.  88;  Wfl- 
lard  v.  Shaffer,  6  Phila.  520;  Chicago  v.  Langlass,  6e  111,  361;  Leas 
V.  Cool,  ©8  Ind.  166i 

The  practice  of  allorwing  the  jury  to  seal  a  verdict  and  then  separate  is 
very  general  throughout  the  United  States,  but  the  verdict  which  de- 
termines the  rights  *of  the  parties,  and  the  only  verdict,  is  that  which 
the  jury  announce  orally  in  court.  27  R.  C.  L.  p.  836,  §  4;  Rrkmer 
V.  Kister,  187  Pa.  227,  44  L.R.A.  432,  40  Atl.  1008. 

8  Green  v.  Bliss,  12  How.  Pr.  428;  Bunker  HiU  &  S.  Min.i  Concentrating 

Co.  V.  Oberder,  26   C.  C.  A.   171,  48  U.  S.  App.   339,  79  Fed.  726; 

Bunker  Hill  &  S.  Min.  &  Concentrating  Co,  v.  Schmelling,  24  C.  C.  A. 

564,  48  U.  S.  App.  331,  79  Fed.  263. 
As  to  stating  amount  of  recovery  in  sealed  verdict,  see  supra,  §  10,  a, 

note  1  . 
As  to  polling  jury  in  case  of  sealed  verdict,  see  supra,  §  15,  c,  and  notes. 
An  instruction  to  the  jiiry'that  they  may  seal  up  their  reindict  if  <they 

agree  not  erroneous,  where  no  objection  was  made  thereto,  and  the 

fact  of  dispersion  is  not  shown.    Bosley  v.  Farquar,  2  Blackf.  61. 
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Nor  would  separation  appear  to  vitiate  the  verdict  in  the  absence  of  a 
suggestion  that  the  jury  were  improperly  practised  upon.  Harter  v. 
Seaman,  3  Blackf.  27;  Evans  v.  Foss,  49  N.  H.  490. 

This  is  true  although  they  were  not  admonished  not  to  converse  with  any- 
one concerning  the  trial.    Crocker  v.  Hoffman,  48  Ind.  207. 

An  instruction  to  the  jury  that  they  may  seal  up  their  verdict  if  they 
,  agree  before  the  incoming  of  the  court,  in  the  morning,  and  they  will 
be  discharged  until  court  convenes,  but  that  if  they  do  not  agree  they 
will  not  be  allowed  to  go,  is  not  objectionable  as  a  statement  that  they 
will  be  kept  indefinitely  unless  they  agree.  Knapp  v.  Chicago  &  W. 
M.  R,  Co.  114  Mich.  199,  72  N.  W.  200. 

«  Pierce  v.  Hasbrouck,  49  111.  23. 

*Act  of  judge  in  receiving  verdict  in  absence  of  parties  and  clerk,  held  t« 
make  it  a  privy  verdict  and  of  no  effect,  although  read  in  court  next 
morning.     Young  v.  Seymour,  4  Neb.  86. 

•  Bishop  v.  Mugler,  3  Kan.  145,  6  Pac.  756,  34  Kan.  254,  8  Pac.  103;  Nor- 

vell  v.  Deval,  60  Mo.  272,  11  Am.  Rep.  413  (juror  taken  insane  after 
verdict  Bealejd>  and  before  opening) ;  District  of  Columbia  v.  Humph- 
ries, 11  App.  D.  C.  68  (juror  unable  to  appear  because  of  illness); 
King  V.  Wyatt,  3  111.  App.  388  (party  deprived  of  right  to  poll); 
King  V.  Faber,  61  Pa.  387  (court  adjourned  to  house  of  sick  juror  in 
order  to  secure  presence;  held  no  error)  ;  Sargent  v.  State,  11  Ohio, 
472  (dictj/um  in' criminal  case);  Tifield  v.  Adams,  3  Iowa,  487  (pres- 
ence presumed  if  record  does  not  show  the  contrary)  ;  Bass  v.  Hanson, 
9  Iowa,  563  (accidental  unsealing  in  the  hands  of  foreman  disregard- 
ed). Omission  to  ask  jurprs  whether  they  agreed  to  the  verdict  held 
.  no  error  where  objection  was  not  made  at  the  time.  Paige  v.  O'Neal, 
12  CaL  483! 

•  Woods  V.  Van  Buren  County  Comrs.  1  Morris'  (Iowa)   441;  presence  of 

the  jury  was  held  expressly  waived  where  the  parties  had  stipulated 
that  the  jury  might  deliver  it  "to  the  officer  in  charge,  and  disperse," 
this  being  a  waiver  of  the  right  to  poll.  Koon  v.  Phoenix  Mut.  L.  Ins. 
Co.  104  U.  S.  106,  26  L.  ed.  670.  So  also  of  an  agreement  that  they 
"need  not  return."  Pierce  v.  Hasbrouck,  49*111.  23;  Burlingame  v. 
Burlir^gamq,  18  Wis.  285.  Otherwise  of  a  mere  agreement  that  they 
might  render  a  sealed  verdict.  Steele  v.  Etheridge,  T6  Minn.  503,  Gi!. 
413;  Root  y.  Sherwood,  6  Johns.  68,  5  Am,  Dec.  191;  Fox  v.  Smith, 
.  3  Cow.  23;  Rigg  v.  Bias,  44  Kan.  148,  24  Pac.  56.  An  order  to  seal 
and  deliver  to  the  clerk,,  made  under  agreement  of  parties,  held  to 
dispense  with  return  of  the  jury,  and  to  preclude  their  amending  the 
verdict  afterward.    Trout  v.  West,  29  Ind.  51. 

7  Green  v.  Bliss,  12  How.  Pr.  428. 

8  Bass  V.  Hanson,  9  Iowa,  563. 

»  Smoots  V.  Foster,  16  Ohio  C.  C.  612,  9  Ohio  C.  D.  218. 
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XXVIL— SPECIAL  VERDICT  AND  SPECIAL  QUES- 
TIONS AND  FINDINGS. 

« 

A.  Special  Verdict.  . 

1.  Definitions. 

2.  Office  of. 

3.  Right  of  jury  to  render  special  verdict. 

4.  Power  of  judge  to  require  it. 

5.  When  requests  therefor  should  be  made. 

6.  Statement  of  facts  and  issues.  <-        :    .•  •   U     T 
ft.  General  rules.  / 

b.  Limitation  to  material  and  litigated  issues. 

c.  Facts  as  distinguished  from  evidence.  , 

d.  Facts  as  distinguished  from  conclusions  of  law. 

e.  Facts  implied  by  law. 

f.  Facts  admitted  or  net  controverted.'  ,    .  . . 
£;.  linmaterial  fd,ctft. 

b.. Facts  not  sustained  by  proof.., 
i.  Findings  outside  of  issues. 
j.  Responsiveness  to  pleadings  or  charge, 
k.  Reference  to  extrinsic  facts. 
1.  Defmiteness  and  certainty  required. 

(1)  Generally. 

(2)  Singleness  and  independence. 
(3)   Inconsistency. 

(4)  Subdivision  of  issues, 

(5)  Clearness  and  directness. 
ih.  Formal  conclusion, 
n.  Effect  of  omission  to  find. 

7.  Preparation,  construction,  and  effect  of  verdict. 

a.  The  formal  preparation. 

b.  Instruction  of  jury  as  to. 
e.  Union  of  speeial  with  general  verdict, 
d.  Construction. 

8.  Correction  of  verdict.  •        • 

a.  By  rejection  of  surplusage. 

b.  By  amendment. 

c.  By  venire  de  novo. 

d.  By  new  trial. 

B.  Speciai.  Questions  and  Findings. 

9.  Power  of  court  to  put  special  queBtionk 
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10.  When  to  be  put. 

11.  Nature  and  form  of  questions. 

12.  Inspection  and  objection. 

13.  Withdrawing. 

14.  Insisting  on  answers  to  speoi^l  <|tieationi. 

15.  Sufficiency  of  answer. 

16.  Failure  or  refusal  to  find. 

17.  Insisting  on  general  verdict  when  special  questions  are  answered. 

18.  Findings  inconsistent  with  general  verdict. 

19.  Inconsistency  between  special  findings. 

20.  Indirect  finding* 

A.  Special  Vekxhot. 

1.  Definitions. 

A  special  verdict  is  one  which  finds  all  the  facts  involved  in 
the  case,  but  refers  the  decision  of  the  cause  upon  those  facts 
to  the  court.*  In  special  verdicts  the  jury  states  the  naked  facts 
as  it  finds  them  to  be  proved,  and  prays  the  advice  of  the  court 
thereon,  concluding,  conditionally,  that  if,  upon  the  whole  mat- 
ter, the  court  should  be  of  the  opinion  that  the  plaintiff  has  a 
cause  of  action,  then  it  finds  for  the  plaintiff;  if  otherwise, 
for  the  defendant.'  And  a  verdict  which  finds  in  general  terms 
for  one  party  or  the  other  is  a  general  verdict,  and  is  not  ren- 
dered special  by  the  fact  that  it  designates  the  grounds  on  which 
it  is  based.* 

ISuydam  v.  Williamson,  20  How.  441,  15  L.  ed.  »83;  Re  Keithley,  134  Gal. 
9,  66  Pac.  5;  Day  v.  Webb,  28  Conn.  140;  Louisville,  N.  A.  &  C.  R.  Co. 
V.  Balch,  105  Ind.  93,  4  N.  E.  288;  State  v.  Turner,  19  Iowa,  144; 
Cover  V.  Turner,  28  Md.  600;  Manning  v.  Monaghan,  28  N.  Y.  539. 
reversing  1  Bosw.  459;  Williamg  v.  Willis,  7  Abb.  Pr.  90;  Porter  v. 
Western  Nok-th  Carolina  R.  Co.  97  N.  C.  66,  2  Am.  St.  Rep.  272,  2 
S.  E.  581;  Russell  v.  Meyer,  7  N.  D.  335,  47  L.R*A.  637,  75  N.  W.  262; 
Morrison  v.  Lee,  13  N.  D.  591,  102  N.  W.  223;  Dray  v.  Crich,  3  Or.  298; 
McCormick  v.  Royal  Ins,  Co.  163  Pa.  184,  29  Atl.  747;  .Wallingford  v. 
Dunlap,  14  Pa.  33;  M'Michen  v.  Amos,  4  Rand«  <Va.)  134;  Hall  v. 
Ratliff,  93  Va.  327,  24  S.  E.  1011;  Baxter  v.  Chicago  &  N.  W.  R  Co. 
104  Wis.  307,  80  N.  W.  644;  Pea  v.  Pea,  35  Ind.  387;  Toledo,  W.  ft  W. 
R.  Co.  V.  Hammond,  33  Ind.  379,  5  Am.  Rep,  221. 

«Traflet  v.  Empire  L.  Ins.  Co.  64  N.  J.  L.  387,  46  Atl.  204;  Chicago  & 
N.  W.  R.  Co.  V.  Dunleavy,  129  111.  132,  22  N.  E.  15.;  Mumford  v.  Ward- 
well,  6  Wall.  423,  18  L.  ed.  756;  Petei^on  v.  United  States,  2  Wash. 
C.  C.  36,  Fed.  Cas.  M©..  11,036. 

8  Shifflet  V.  Morelle,  68  Tex.  382,  4  S.  W.  843. 
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2.  Office  of . 

The  office  of  a  special  verdict  is  to  determine  such  facts  em- 
braced within  the  issues  as  give  rise  to  legal  conclusions.^  It 
is  its  province  to  find  and  place  on  record  all  the  essential  facts 
of  the  case.*  A  special  verdict  is  in  lieu  of  a  general  verdict, 
and  its  design  is  to  exhibit  all  the  ultimate  facts  and  leave  the 
legal  conclusions  entirely  to  the  court.' 

IWysoBg  y.  Kealis,  13  Ind.  App.  165,  41  N.  £.  388;  Kichmond  Street  ^ 
Intcrurban  R.  Co.  v.  Beverley,  43  Ind.  App.  1Q5,  84  N.  E.  558,  rehear- 
ing denied  in  43  Ind.  App.  114,  85  K.  E.  721 ;  Indianapolis,  F.  &  C.  R. 
Co.  V.  Bush,  101  Ind.  582;  Parker  v.  Hubble,  76  Ind.  580;  Ginn  v. 
Myriek,  3  OWo  N.  P.  N.  S.  448,  16  Ohio  §.  &  C.  P.  Pec.  63$;  Sevtry 
v.  Chicago,  R.  I.  k  P.  II.  Co.  6  Okla.  153,  50  Pac.  162. 

« Kelchner  v.  Nanticoke,  209  Pa.  412,  58  Atl.  851 ;  Standard  Sewing  Mach. 
Co.  V.  Royal  Ins.  Co.  201  Pa,  645,>  51  Atl.  354;  Durfee  v.  Abbott,  50 
Mich.  479,  15  N.  W.  559. 

t  Morbey  v.  ChicAgo  &  N.'  W.  R.  Co.  116  Iowa,  84,  89  N.  W.  105. 

3.  Eight  of  jury  to  render  special  Terdict. 

Where  the  jury  have  a  right  to  render  a  special  verdict  a  re- 
fusal to  instruct  them  that  they  have  such  a  right  is  error. ^ 

t  Adams  k  Go'A  Exp.  v.  Pollock,  12  Ohio  St.  618. 

■ 

By  the  New  York  statute-  the  jury  have  this  right  in  Any  action  toMcaver 
m  sum  of  money  only,  or  real  property,  or  a  chattel.    I^.  Y.  Civ.  Prac/ 

Act,  §  459.    Thompson  v.  Gregor,  11  Colo.  531,  19  Pac.  461, 

•■ 

Under  a  statute  giving  a  jury  in  a  civil  case  a  right  to  return  a  special 
verdict  in  their  discretion  it  is  not  error  for  the  court  to  submit  special 
interrogatories  nor  for  the  jury  to  return  special  findings  on  its  own 
motion.    Hall  t.  Carter,  74  Iowa,  364,  37  N.  W.  956. 

It  is  not  error,  under  the  Iowa  statute,  to  refuse  to  submit  to  the  jury  a 
question  which  calls  for  an  answer  as  to  an  tUttnarte  Ca/ot  whi^  would 
completely  determine  Hie  case,  as  it  is  ip  i^  4iscretipn  of  the  jury 
whether  the  verdict  should  be  general  or  special.  White  v.  Ad^ms,  77 
Iowa,  295,  42  N.  W.  199. 

Although  the  jury  may  reader  a  general  or  special  verdict  in  t>heir  discnetioi 
in  an  action  for  the  recovery  of  money  only  or  specific  real  property 
under  a  statute,  it  has  been  held  that  In  an  action  to  ^recover  the 
purchase  price  of  goods  sold  in  which  the  defendant  files  a  cross  <;om- 
platnt  setting  up  a  breach  6f  contract  and  claiming  damages,  that  a 
Terdict  for  the  plaintiff  for  a  sum  of  money  covered  all  the  issues 
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presented  by  the  pleadings  and  special  findings  were  not  ,n«ce89&r7. 

Hunt  V.  Elliott,  77  CaJ.  688,  20  Pac*  132. 

.  ■      , 

The  right  to  render  a  special  verdict  is  not  necessarily  taken  away  by  a 
statute  allowing  special  questions  to  be  put,     Hendrickson  v.  Walker, 
.  32  Mich.  68. 


4.  Power  of  judge  to  require  it.     .      . 

xiccording  to  the  early  practice,  it  was  left  to  the  discretion 
of  thfe  jury  whether  thiy  ishotild  find  a  general  verdict  or  find 
a  special  verdict  and  refer  the  law  thereon  to  ^he  court.*  The 
cpuirt  might  reoommend  the  finding  of  a  special  verdict. but  the 
yiXTy  had  the  right  to  refuse  to  find  any  other  than  a  general 
verdict.*  The  question  is  now  determined  by  stattrte  in  most 
statics.' 

By  the  New  York  statute,*  and  the  statutes  of  some  other 
jurisdictions  *  i^  any  other  aption  than  one  for  money  only  or 
real  property  or  a  chattel,  except  where  one  or  more  specific 
questions  of  fact  stated  under  ^e  direction,  of  the  cpurt  are  tried 
by  d.  jury,  the  judge  may  direct  the  jury  to  find  a  special  ver 
diet  upon  any  or  all  of  the.  issues.  In  at  least  one  jurisdiction 
the  jury  are  given  discretionary  power  over  the  nature  of  their 
verdict  in  all  civil  cases.^  In  otbeir  jufisdietiona  the  power  to 
require  a  special  verdict  is  vested  in  the  eourt^  to  be  exercised 
in  its  discretion.''  Tii  fetiR  others  the  right  to  a  special  verdict 
ifi  made  absolute  if  requested  in  time.* 


>• 


127  i^.  C.  L.  p.  865,  §  38;  Peck  v.  Snyder,  13  Mich.  21. 

2  Florida  East  Coast  R.  Co.  v.  Lassitw,  58  Fla.  234,  50. gq..  42a,  19  Ann. 

,  .pas.  192,  •  ,  ..  .    .      : 

S  A  special  verdict  inay  betafcen-in  a  Federal  court.  Daube  ▼.  Philadel- 
phia &>Rv  Coal  &  I.  €)d.  28  G.  O.  A.  4«),  46  U.  S.  App.  59X,  77  Fed.  713. 

A  special  verdict  may  be  directed  to  detierinine.  a  jurisdictional  question 

•  ■ 

depending  on  the  plaintiff's  incorporation  and  consequent  citizenship. 
*       Itaperial  Ref.  Co.  v.'NVVman,  3  L.R.A.  603,  38  Fed.  574. 

Xhe  trial  judge  may  in  an  eqi^ity  case,  without  a  request  from  either 
party,  require  th^  Jury  to  render  a  special  verdict,  under  Ga.  Civ. 

,  .  Cpd«,  §  4850,  providing  that  "special  verdicts  may  be  found"  in  equity 
cas^s.    Har4i^  v,Foster,.102  Ga.  18P,.2^  S.  5.  174.    .    . 


•  / 
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The  auj>rem6  court  in  the  District  of  Columbia  May  reJquire'  the  j«ry  to 
render  a  special  ven^ict  in  an'ftction  at  law.'  Baltiihore  ft  0.  R^' Co. 
V.  Adams,  10  App.  D.  C.  97. 

The  correct  pTBciic^  in  r^dering  a'ipecia!  verdicfc  'Ms  that  the  jury-  And* 
the  facts  of  the  case  and  refer  the  decision  of  the .  cause  iipbu:'  t&ose 
facts  to  the  Qourt,  with  a  conditional  conclusion  that  if  the  cour^  . 
should  be  <>f  opinion,  upon  the  wjtole  matter  as. found,  that  the  plain* 
tiff  is  entitled  to  reoover,  then  they  find  for  the  plaintiff  p  but  if  otjier- 
wise,  then  they  ii^d  fojr  defendapt.    By  leaye  of  the  court  such  a  verdict 
may  be  prepa^redby  the  pjirties,  subject  to  the  correction  Ojf  the  cj:jurt, 
and  it  may  include  ^S}^^^^  facta  in  ,additix)n  to  thos^  found,  by  the 
jury.    When  the  facts  are  settled  and  the  verdict  is  reduced  to  form, 
it  is  then  entered  of  record,  and  the  questions  of  law  arising  on  the 
fact's  so  found 'are  then  before  the  court  for'  hearing,  as  in  case  of  i' 
demurrer."    Miimford  v.  Wardwell,  6  Wall,' 428,  18  L. -cid.  76i8. 

See  also  Ross's  Case,  12  Ct.  CI.  566. 

A  Federal  court  is  not  required  to  si^bmit  a  special  verdict  as  provided  by., 
the  rules  of  practice  in  the  stsrte.  United  States  Mut.  Acci.  Asso.  v.* 
Barry,  IM  tJ.  S:  100,  3S^  L.  ed.  60,^  Sup.  Gt  Rep.  T6i  '' 

The  court  is  not  obliged  in  an  ordinary  damalge  suit  to  charge  the  jury  that ' 
they  may  Tender  a  general  or  4  special  verdiot^  vm  the  proyislons/ Of 
Mon.t,  Codj^:Civ.  Prpc.  §  275,  are  directory  iperejy.    Qaqiilton  v.  Qresit 

Falls  Street  R.  Qo.  17  Mont.  334,  42  Pac.  860,  43  Pac.  713. 

■ .'  ...  ,  . 

In  an  action  for  damages  for  tort,  in  Georgia^  it  is  not  the  duty  of  the 

t      '  i  ill  '(,1 

court  to  instruct  the  jury  that  they  may  return  a  special  verdict,  even 
though  both  justification  and  set-off  be  pleaded.     Henderson  v.  Fofx, ' 
88  Ga.  233,  9  S.  £.  8S9.  i        kv    i  .       .     ,   ,    . 

The  court  is  bound,  when  asked,  to  direct  a  special  verdict,  but  also  has  ' 
the  discretion  to  order  tlie  finding  of  a  general  verdict,     Louisville  & 
N.  Rt  Go.  v.  Brjee,  «4  Ky..898,a  8;  W-  483.  ..  .     ' 

The  court  may,  at  the  request  of  a  party  after  the  jury  have  announced 
that  they  cannot  ty^r^e  on  the  verjddct,  suUmit  special  question^  to  them  . 
as  the  basis  of  a  special  verdict,  without  requiring  them  tp  render  a  , 
general  verdict,  under  Mansf.    (Arte.)   Dig.  §  5142,  in  force  in  Indian 
territory,  providing  that  in  all  actions  the  jury  in  their  discretion  may 
render  a  gieuerat  ot  'B,  special  terdict^  but  may  be  required  •  fcgr  tht< 
court  in  any  case  in  which  they  render  a  general  verdict  to  find  special-  . 
ly  upon  questions  of  fact.     Williams  v.  Love,  JL  Ind.  Terr.  585,  43 
S.  W.  856.  '  • 

4N.  Y.  Civ.  Prac.  Act  1920,  §  459. 

•  ■         *  •  •       •,  -. 

The  reference  to  "specific  questions  of  fact,"  in  the  statute  is  to  §§  429, 
4S0  of  N.  Y.  CSv.  Prac.  Act,  providing  f6r  tiie  trial  by  jtiry  6f  qu^- 
tionfi  of  iitt  arifiing  upon  tlie  isBuefl. 


/> 
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B  Norman  v.  Rose  Lake  Lumber  Co.  22  Idaho,  711»  128  Pac.  85,  Ann.  Cas. 
1913E,  673;  Porte?  v.  Western  North  Carolina  B.  Co.  97  N.  C.  66,  2 
S.  E.  681,  2  Am.  St.  Rep.  272. 

OQilidry  v.  Morgan's  Louisiana  &  T.,R.  &  S.  S.  Co.  X40  La*  1007,  74  So. 
584,  L.R.A.1917D,  962. 

TLbwman  v.  Sheets,  124  Ind.  416,  24  N.  E.  351,  7  L.R.A.  784;  Cleveland, 
C.  &  C.  R.  Co.  V.  Terry,  8  Ohio  St.  670,  686,  12  Am.  Neg.  Cas.  467 ; 
Omaha  &  R.  Valley  R.  Co.  v.  Crow,  54  Neb.  747,  74  N.  W.  1066,  69 
Am.  St.  Rep.  741;  Worsham  v.  Vignal,  14  Tex.  Civ.  App.  324,  37  S. 
W.  17;  Cole  v.  Crawford,  69  Tex.  124,  5  S.  tV.  646;  Texas  &  P.  R.  Co. 
V.  Miliar,  79  Tex.  78,  15  S.  W.  264,  23  Am.  St.  Rep.  308,  11  L.R.A. 
395,  6  Am.  Neg.  Cas.  592. 

8  Russell  v!  Meyer,  7  N.  D.  335,  75  N.  W.  262,  47  L.R.A.  637;  Gatzow 
V.  Buening,  106  Wis.  1,  81  N.  W.  1003,  80  Am.  St  Rep.  17,  49  L.R.A. 
476.  •  - 

5.  When  request  therefor  should  be  made. 

A  demand  for  a  special  verdict  is  made  too  late  after  the 
testimouy  is  closed  and  argument  commenced,^  and  may  prop- 
erly he  refused  after  a  request  to  instruct  the  jury  generally 
and  the  court  has  intimated  the  character  of  its  instructions," 
or  after  argument  on  instructions  requested.'  But  it  is  not 
erroneous  if  the  court  then  require  the  jury  to  return  a  special 
verdict* 

It  is  not  too  late  to  ask  for  a  special  vM'dict  at  the  close  6i 
the  argument  and  before  the  charge  to  the  jury.* 

ft  * 

1  United  States  Exp.  Co.  v.  Jenkins,  7S  Wifi.  471,  41  N.  W.  057  (citing  Wis. 
Rev.  Stat  §  2858). 

«  Ohio  &  M.  R.  Co.  V.  Wrape,  4  Ind.  App.  100,  30  N.  E.  428. 

3  Sandford  Tool  &  Fork  Co.  v.  Mullen^.  1  Ind.  App.  204,  27  N.  B.  448  (citing 
Ind.  Rev.  Stat  1881,  §  546).    . 

4ij6wmtn  ▼.  Sheets,  124  Itid.  416,  7  L.R.A.  784,  24  N.  E.  S51. 

»  Baltimore  &  0.  R.  Co.  v.  IVJcCamey,  12  Ohio  C.  0.  543,  5  Ohio  C.  D.  631 
(citing  Ohio  ttev.'Stat  §  6^01).      *     - 

6.  Statement  of  facts  and  issues. 

CL  Oeneral  rules. — Th0  general,  If  not. universal,  rule,  is  that 
it  is  essential  to  a  special  verdict  that  it  ooatiiin  all  the  ultimate 
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facts  "Upon  which  the  law  is  to  arise  and  the  judgment  of  the 
court  is  to  rest.^  And,  if  it  fails  to  do  this,  it  is  defective,  ind 
should  be  set  aside  and  a  new  trial  ordered.*  A  special  verdict 
should  be  of  such  a  nature  that  nothing  remains  for  the  court 
but  to  draw  from  such  facts  the  proper  conclusions  of  law.' 
Nor  can  anything  be  taken  by  implication  or  intendment.* 
And  in  determining  what  judgment  may  be  properly  entered 
upon  a  special  verdict,  nothing  can  be  looked  at  by  the  co^rt 
except  the  pleadings  and  the  verdict.* 

1  Pittsburgh,  Ft.  W.  &  C.  R.  Co.  v.  Evans,  53  Pa.  360;  McCorraick  v.  Boya) 
Ins.  Ca  163  Pa.  184,  29  Atl.  747;  Sewall  v.  Glidden,  1  Ala.  52;  Mo 
Carley  v.  White,  154  Ala.  295,  45  So.  155;  Phoenix  Water  Co.  v. 
Fletcher,  23  Cal.  481,  15  Mor.  Min.  Rep.  185;  Galentine  v.  Brubaker, 
147  Ind.  458,  46  N.  E.  903;  Louisville  &  N.  R.  Co.  v.  Brice,  84  Ky. 
298,  1  8.  W.  483 ;  Nicholson  v.  Maine  G.  R.  Co.  100  Me.  342,  61  Atl. 
834;  Hatton  v.  McClish,  6  M^.  407;  Pint  v,  Bauer,  31  Minn.  4,  16 
N.  W.  425;  Knickerbocker  &  N.  Silver  Min.  Co.  v.  Hall,  3  Nev.  194; 
Birckhead  v.  Brown,  6  Hill,  634;  Manning  v.  Monaghan,  23  N.  Y.  539, 
reversing  1  Bosw.  459;  Hill  v.  McMahon,  81  App.  Div.  324,  81  N.  Y. 
Supp,  431;  Rogers  v.  Eagle  Fire  Co.  9  Wend.  611;  Blake  v.  Davis^  20 
Ohio,  231;  Texas  Brewing  Co.  y.  Meyer,  — Tex.  Civ.  App.  — ,  38  S.  W. 
263;  May  v.  Taylor,  22  Tex.  349;  Hall  v.  Ratliff,  93  Va.  327,  24  g.  B. 
1011;  Baxter  v,  Chicago  &  N.  W.  R.  Co.  104  Wis.  307,  80  N.  W.  644; 
Elliott  V.  Miller,  358  Fed.  868;  Daube  v.  Philadelphia  &  R.  Coal  &  I. 
Co.  23  C.  C.  A.  420,  46  U.  S.  App.  591^  77  Fed.  713;  Ward  v.  Cochran, 
150  U.  S.  597,  37  L.  ed.  1195,  14  Sup.  Ct.  Rep.  230. 

The  question  of  what  a  special  verdict  must  contain  is  treated  at  length, 
with  a  full  review  of  the  author ities,  in  a  note  in  24  L.R,A.<N.S.)  1. 

8  Walsh  V.  Bowery  Sav.  Bank,  10  N.  Y.  Civ.  Proc.  Rep.  32;  Brush  v.  Bat- 
ten, 16  N.  Y.  S.  R.  648;  Hann  v.  Field,  Litt,  Sel.  Cas.  (Ky.)  876; 
Sherman  v.  Menominee  River  Lumber  Co.  77  Wis,  14,  45  N.  W.  1079; 
Ronge  y.  Dawson,  9  Wis.  246 ;  Street  y.  Roberts,  2  Sid.  86,  82  Eng. 
Reprint,  1271. 

•  Nicholson  r.  Maine  C.  R.  Co.  100  Me.  342,  61  Atl.  834;  Re  Keitliley,  134 
Cal.  9,  66  Pac.  5;  Chicago  &  N.  W.  R.  Co.  v.  Dunleavy,  129  111.  132, 
22  N,  E.  15;  Wainright  v.  Burroughs,  1  Ind.  App.  393,  27  N".  E.  591. 

See  also  cases  in  note  in  24  L.R.A.(N.S.)  6. 

*McCormick  v.  Royal  Ins.  Co.  163  Pa.  184,  29  Atl.  747,;  Vansyckel  v. 
Stewart,  77  Pa.  124;  Lee  v.  Campbell,  4  Port.  (Ala.)  198;  Sewall  v. 
Glidden,  1  Ala.  62;  Noblesville  Gas  &  Iniprov.  Co.  v.  Loehr,  124  Ind. 
70,  24  N.  E.  579;  Lake  Shore  &  M.  S.  R.  Co.  v.  Stupak,  123  Ind.  210, 
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231  N.  E.  246;  State  v.  Burdon,  38  La.  Ann.  357;  Com.  ▼.  Dooly,  6 
Gray,.  360;  Birckhead  v.  Brown,  5  Hill,  634;  Williams  t.  Willis,  7  Abb. 
Pr.  90;  Brush  v.  Batten,  15  N.  Y.  S.  R.  548;  State  v.  Belk,  76  N.  C. 
10;  Jones  v.  State,  2  Swan,  399;  Tunnell  v.  Watson,  2  Munf.  283; 
Farr  v.  Newman,  4  T.  R.  621,  100  Eng.  Reprint,  1209,  2  Revised  Rep. 
479;  27  R.  C.  L.  p.  876,  §  50. 

8  Collins  V.  Wiiteside,  75  N.  J.  L.  865,  69  Atl.  174;  Seabright  v.  New  Jer- 
sey C.  R.  Co.  72  N.  J.  L.  8,  60  Atl.  64;  Williams  v.  Willis,  7  Abb.  Pr. 
90. 


h.  Limitation  to  material  and  litigated  issues. — ]\Iany  of 
the  cases  hold  the  rule  that  a  special  verdict  is  not  bad  merely 
because  it  does  not  cover  all  the  issues  in  the  case.*  Under 
this  view,  the  office  of  a  special  verdict  or  finding  is  not  to  find 
specifically  upon  all  the  issues,  but  to  fuid  only  the  facts  proved 
within'  the  issues.*  And  a  special  verdict  is  sufficient  where  it 
covers  all  the  issues  formed  and  litigated  in  the  action.*  It  is 
suflScient  where  it  finds  the  substance  of  the  issues,  though  the 
facts  alleged  are  not  found  in  detail.*  And  no  particular  form 
is  necessary.*^  But  to  entitle  the  party  having  the  burden  of 
proof  to  a  judgment,  a  special  verdict  must  contain  a  finding  of 
every  fact  necessary  to  sustain  a  recovery.*  And  where  there 
is  no  general  verdict,  but  special  findings  only,  all  the  material 
issues  must  be.  passed  upon,  to  authorize  the  court  to  order  a 
judgment  in  the  case.' 

IHoosier  Stone  Co.  v.  McCain,  133  Ind.  231,  31  N.  E.  956;  Branson  ▼. 
Studabakw,  133  Ind.  147,  33  N.  E.  98;  CarroU  v.  Chicago,  B.  &  Q.  R. 
Co.  99  Wis.  399,  67  Am.  St.  Rep.  872,  75  N.  W.  176;  MiUer  v.  Shackle- 
ford,  4  Dana,  274. 

*  Ex  parte  WaUs,  73  Ind.  95 ;  Fairmount  Union  Joint  Stock  Agri.  Asso. 

V.  Downey,  146  Ind.  503,  45  N.  .E.  696. 

*  RockvUle  Nat.  Bank  v.  Second  Nat.  Bank,  69  Ind.  479,  35  Am.  Rep.  2.36; 

Fairmount  Union  Joint  Stock  Agri.  Asso.  v.  Downey,  146  Ind.  603, 
45  N.  E.  696;  Ward  v.  Busack,  46  Wis.  407,  1  N.  W.  107;  Wisconsin 
Farm  Land  Co.  v.  BuUard,  119  Wis.  320,  96  N.  W.  833. 

*  Heckelman  v.  Rupp,  85  Ind.  286. 

B  MacQ  V.  Provident  Life  Asso.  101  N.  C.  122,  7  S.  E.  674. 

6  Bloomington  y.  Rogers,  9  Ind*  App;  230,  36  N.  K  43^;  Bog^er  ▼.  Robert- 
son, 144  Ind.  604,  43  N.  E.  879 ;  Standard  Sewing  Mach,  Co.  ▼.  Royal 
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Ins.  Co.  201  Pa.  645,  51  Atl.  354;  Vinton  v.  Baldwin,  95  Ind.  433; 
Krug  V.  Davis,  101  Ind.  75;  McCarley  v.  V^hite,  154  Ala.  295,  45  So. 
155;  Tuigg  v.  Treacy,  14  Pittsb.  L.  J.  K  S.  226;  Sneed  ▼.  Sabinal  Min. 
A  Mill.  Co.  20  C.  C.  A.  230,  84  U.  S.  Af)p.  688,  73  Fed.  925. 
7  Coleman  v.  St.- Paul,  M.  &  M.  R.  Co.  38  Minn.  260,  38  N.  W,  638; 
Walsh  V.  Bowery  Sav.  Bank,  10  N.  Y.  Civ.  Proc.  Bep.  32;  Bruaii  v. 
Batten,  15  N.  Y.  S.  R.  548;  Humpfner  v.  D.  M.  Osborne  &  Co.  2  S.  D. 
310,  60  N.  W.  88;  Bartow  v.  Northern  Asaur.  Co.  10  S.  D.  132,  72  N.  W. 
86;  Bell  v.  Shafer,  58  Wis.  223,  16  N,  W.  628;  Cotzliausen  v.  Simon, 
47  Wis.  103,  1  N.  W.  473;  Hutchinson  v.  Chicago  &  N.  W.  R.  Co.  41 
Wis.  541. 

See  also  cases  in  note  in  24  L.R.A.(N.S.)  9. 

c.  Facts  as  distinguished  from  evidence. — A  special  verdict 
must  determine  specifically  the  ultimate  facts  which  are  in  issue 
and  upon  which  the  rights  of  the  parties  directly  depend,  and 
not  merely  the  evidential  facts  on  which  such  ultimate  facts 
rest.*  And  where,  in  a  special  verdict,  the  essential  facts  are  not 
distinctly  found  by  the  jury,  although  there  is  sufficient  evidence 
to  establish  them,  the  court  will  not  render  a  judgment,  but  will 
remand  the  case  to  the  court  below  for  a  venire  de  novo.'  And, 
generally,  questions  relating  to  evidentiary  facts  should  not  be 
submitted  for  special  verdict.*  But  no  general  rule  can  be  laid 
down  for  the  detennination  of  the  distinction  between  eviden- 
tiary facts  and  ultimate  facts  in  a  special  verdict.  Each  case 
must  depend  largely  upon  its  own  particular  issues,  character, 
and  circumstances.*  And  where  facts  are  so  close  to  the  line 
dividing  inferential  facts  from  evidential  ones,  that  they  may 
not  be  readily  distinguished,  the  safe  way  is  for  the  jury  to  put 
them  into  the  special  verdict,  where  they  can  do  no  harm  in  any 
event.'  And  a  special  verdict  is  sufficient  when  probative  facts 
are  found,  and  the  court  can  declare  that  the  ultimate  facts  nec- 
essarily result  from  the  facts  which  are  found.®  So,  a  special 
verdict  is  good,  though  some  evidence  is  stated  in  it,  if,  elimi- 
nating all  such  nMitters,  there  are  substantive  facts  sufficient  to 
authorize  a  judgment.''  And  though  a  special  verdict  omits  to 
find  a  fact  essential  to  the  judgment,  and  not  admitted  by  the 
pleadings,  judgment  will  not  be  reversed  for  such  omission, 
where  it  appears  that  the  fact  was  established  by  the  uncon- 
tradicted evidence.* 

iRusaeil  v.  Meyer,  7  N.  D.  335,  47  L.R.A.  637,  75  N.  W.  262;   St4t<5  v 
Abbott,  Civ.  Jur.  T.— 55. 
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Hanner,  143  N.  C.  632,  24  L.R.A.(N.S.)  1,  57  S.  E.  154;  Tucker  v. 
Hyatt,  151  Ind.  332,  44  L.R.A.  129,  51  N.  E.  469;  Lanagin  v.  Nowland, 
44  Ark.  84 ;  Coveny  v.  Hale,  49  Cal.  552 ;  Locke  v.  Merchants'  Nat. 
Bank,  66  Ind.  353;  Pekin  v.' Egger,  104  111.  App.  546;  Langley  v.  War- 
ner, 3  N.  y.  327 ;  Hill  v.  Covell,  1  N.  Y.  522 ;  Behrinf  v.  Sommerville, 
63  N.  J.  L.  568,  49  L.R.A.  578,  44  Atl.  641;  Leach  v.  Chui-ch,  10  Ohio 
St.  148;  Hallmn  v.  Omro,  122  Wis.  337,  99  N.  W.  1051. 

The  facts  involved  in  the  judgment  of  a  special  verdict  are  divided  into 
two  classes — evidentiary  facts  and  inferential  facts.  It  is  the  duty  of 
the  jury  to  consider  the  evidentiary  facts,  but  to  find  the  inferential 
facts;  and  if  the  special  verdict  shows  upon  its  face  that  the  jury 
found  the  evidentiary,  but  not  the  inferential,  facts,  the  verdict  is  ill, 
because  it  shows  that  the  jury  ought  to  have  found  other  facts,  viz., 
the  inferential.    Locke  v.  Merchants'  Nat.  Bank,  66  Ind.  353. 

8  Prentice  v.  Zane,  8  How.  484,  12  L.  ed.  1166;  Barnes  v.  Williams,  11 
Wheat.  415,  6  L.  ed.  508 ;  Waterbury  v.  Miller,  13  Ind.  App.  197,  41 
N.  E.  383;  Cherry  v.  Slade,  7  N.  C.  (3  Murph.)  82;  Kinsley  v.  Coyle, 
68  Pa.  4tJl;  Texas  Loan  Agency  v.  Hunter,  13  Tex.  Civ,  App.  402,  35 
S.  W.  399. 

«Blankavag  v.  Badger  Box  &  dumber  Co.  136  Wis.  380,  117  N.  W."  852; 
Cuilen  V.  Hanisch,  114  Wis.  24,  89  N.  W.  900;  Freedman  v.  New  York, 
N.  H.  &  H.  R.  Co.  81  Conn.  601,  71  Atl.  901,  15  A.  &  E.  Ann.  Gas. 
464;  Manning  v.  Gasharie,  27  Ind.  399. 

4  Waterbury  v.  Miller,  13  Ind.  App.  197,  41  N.  E.  383. 

6  Louisville,  N.  A.  &  C.  R.  Co.  v.  Miller,  141  Ind.  533,  37  N.  E.  343; 
Eraser  v.  Churchman,  43  Ind.  App.  200,  86  N.  E.  1029. 

6  Alhambra  Addition  Water  Co.  v.  Richardson,  72  Cal.  598,  14  Pac.  379; 
Miller  v.  Luco,  80  Cal.  257,  22  Pac.  195;  Chicago  &  N.  W.  R.  Co.  v. 
Dunleavy,  129  111.  132,  22  N.  E.  15. 

vPuterbaugh  v.  Puterbaugh,  131  Ind.  288,  15  L.R.Aw  341,  30  N.  E.  519; 
Branson  v.  Studabaker,  133  Ind.  147,  33  N.  E.  98. 

The  elementary  and  fi^miliar  rule  is  that  verdicts  are  to  receive  a  reason- 
,  iibl^  copstruction,  and  not  to  be  disregarded,  if,  upon  a  reasonable  con- 
struction, they  can  he  sustained.  It  is  quite  difficult  for  the  trained 
lawyer,  with  ample  time  and  deliberation,  to  nicely  and  accurately 
dr^iw  the  line  between  facts  and  evidence.  There  is,  it'  is  true,  a 
difference;  for  facts  are  the  result  of  proof,  and  evidence  the  means 
by  which  the  proof  is  made.  Parks  v.  Satterthwaite,  132  Ind.  411, 
.  32  N.  E.  82.  But  the.re  are  cases  where  the  dividing,  lijies  so  shade  into 
each  other  that  it  is  quite  difficult  to  trace  them,  under  any  circum- 
stances; and  where  the  hurry  and  excitement  of  a  trial  are  pressing 
upon  counsel  they  cannot  be  expected  to  be  entirely  and  absolutely 
accurate  in  preparing  special  verdicts  in  all  cases.  It  is  evident  that, 
if  the  rule  upon  the  subject  of  special  verdicts  was  very  illiberal  or 
extremely  strict,  few  verdicts  would  stand;  and  yet,  in  justice  all 
ought  ;  to   stand/  -  unless   it  clearly   appears  that   material  f  apta  are 
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absent.  Facta  may  be  clouded  and  obscured  by  improper  matters  of 
surplusage,  but,  if  they  are  actually  in  the  verdict,  judgment  should 
nevertheless  be  given  upon  it.  For  instances  of  the  application  of 
this  rule,  see  Branson  v.  Studabaker,  133  Ind.  147,  33  N.  E.  98,  and 
cases  cited;  Brush  Electric  Lighting  Co.  v.  Kelley,  126  Ind.  220,  10 
L.R.A.  250,  25  N.  E.  812;  Reeves  v.  Grottendick,  131  Ind.  107,  30 
N.  E.  889;  New  York,  C.  &  St.  L.  R.  Co.  v.  Ostman,  146  Ind.  452, 
45  N.  E.  651;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Bates,  146  Ind.  664, 
45  N.  E.  108;  Terre  Haute  &  L  R.  Co.  v.  Brunker,  128  Ind.  542,  26 
N.  E.  178;  Voris  v.  Star  City  Bldg.  &  L.  Asso.  20  Ind.  App.  b30, 
50  N.  E.  779.    See  also  Surplusage,  supra,  §  8,  a. 

8  Ward  V.  Busack,  46  Wis.  407,  1  N.  W.  107;  Berg  v.  Chicago,  M.  &  St. 
P.  R.  Co.  50  Wis.  419,  7  N.  W.  347;  Williams  v.  Porter,  41  Wis. 
422;  Hutchinson  v.  Chicago  &  N.  W.  R.  Co.  41  Wis.  541 ;  Mills  & 
L.  C.  Lumber  Co.  v.  Chicago,  St.  P.  M.  &  O.  R.  Co.  94  Wis.  336,  68 
N.  W.  996;  Trapp  v.  New  Birdsall  Co.  109  Wis.  543,  85  N.  W.  478; 
Union  Cent.  L.  Ins.  Co.  v.  Hollowell,  20  Ind.  App.  150,  50  N.  E.  399; 
La  Frombois  v.  Jackson,  8  Cow.  689,  18  Am.  Dec.  463. 

See  also  cases  in  note  in  24  L.R.A.(N.S.)   24. 

d.  Facts  as  distinguished  from  conclusions  of  law, — A  special 
verdict  should  find  the  facts  of  the  case  essential  to  i:ecovery, 
and  not  conclusions  of  law.^  And  if  a  special  verdict  of  a  jury 
includes  conclusions  of  law,  they  are  to  be  disregarded  by  the 
court  in  applying  the  law  to  the  facts  found.*  But  if  sufficient 
facts  to  support  a  judgment  are  stated  in  a  special  verdict, 
the  presence  of  conclusions  of  law  will  not  vitiate  it.^  The  in- 
ference of  fact  which  must  be  stated  is  an  inference  or  conclu- 
sion from  the  evidentiary  facts,  and  such  conclusions  are  not  con- 
clusions of  law,  but  are  inferences  or  conclusions  of  fact.*  And 
facts  which  give  rise  to  legal  conclusions  are  usually  the  ultimate 
facts,  as  contradistinguished  from  the  evidence.*  But,  if  the 
ultimate  facts  are  such  that  only  one  inference  may  be  drawn 
from  them,  the  jury  need  not  find  in  a  special  verdict  the  in- 
ferential fact  also,  and  the  court  will  determine  as  matter  of 
law,  from  the  facts  found,  whether  such  ultimate  facts  existed  . 
or  not?         ... 

iBut  if  the  ultimate  facts  in  a  case  are  such  that  reasonable 
men  of  equal  intellig^ce  may  honestly  and  rationally  differ  as 
to  the  inferences  and  conclusions  to  be  drawn  from  such  facts,  it 
is  for  the  jury  to  determine  what  the  inferences  are.'' 

I  Equitable  Acci.  Ins,  Co.  v.  Stout,  135  Ind.  444,  33  N.  E.  623;  Indianapolis, 
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P.  &  C.  R.  Co.  V.  Bush,  101  Ind.  582;  First  Nat.  Bank  v.  Peck,  8  Kan. 
660;  Frost  v.  Frost,  45  Tex.  324;  Ross  v.  United  States,  12  Ct.  CI. 
565;  Miller  v.  Shackleford,  4  Dana,  274;  Peterson  v.  United  States, 
2  Wash.  C.  C.  36,  Fed.  Cas.  No.  11,036. 

« Louisville,  N.  A.  &  C.  R.  Co.  v.  Bates,  146  Ind.  664,  45  N.  E.  108; 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Flanagan,  113  Ind.  488,  3  Am.  St. 
Rep.  674,  14  N.  E.  370;  Indiana,  B.  &  W.  R.  Co.  v.  Barnhart,  115 
Ind.  399,  16  N.  E.  121;  Butler  v.  Hopper,  1  Wash,  C.  C.  499,  Fed. 
Cas.   No.   2,241. 

•  Branson   v.    Studabaker,    133    Ind.    147,    33    N.    E.    98;    Puterbaugh  v. 

Puterbaugh,  131  Ind.  288,  15  L.R.A.  341,  30  N.  E.  519;  Smith  v. 
Ireland,  4  Utah,  187,  7  Pac.  749. 

For  other  cases,  see  note  in  24  L.R.A.  (N.S.)  28. 

4  Louisville,  N.  A.  &  C.  R.  Co.  v.  Miller,  141  Ind.  533,  37  N.  E.  343. 

fiWysong  V.  Nealis,  13  Ind/ App.  165,  41  N.  E.  388. 

•  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Hadley,  12  Ind.  App.  616,  40  N.  E. 

760;  Seward  v.  Jackson,  8  Cow.  406;  Hallum  v.  Omro,  122  Wis.  337, 
99  N.  W.  1051;  Monkhouse  v.  Hay,  8  Price,  250. 

7  Cleveland,  C.  C.  &  St.  L.  R,  Co.  v.  Hadley,  12  Ind.  App.  616,  40  N.  e: 
760;  Wysong  v.  Nealis,  13  Ind.  App.  165,  41  N.  E.  388;  Zeller 
McC.  &  Co.  V.  Wright,  41  Ind.  App.  403,  83  N.  E.  1030;  Republic 
Iron  &  Steel  Co.  v.  Jones,  32  Ind.  App.  189,  69  N.  E.  191;  Smith  v. 
Wabash  R.  C9.  141  Ind.  92,  40  N.  E.  270;  State  v.  Newby,  64  N.  C. 
23;  Rysdorp  v.  George  Pankratz  Lumber  Co.  95  Wis.  622,  70  N.  W. 
677;  Butler  v.  Hopper,  1  Wash,  C.  C.  499,  Fed.  Cas.  No.  2,241. 

Sett  also  cases  in  note  in  24  L.R.A. (N.S.)   28. 

e.  Facts  implied  by  law. — Why  nothing  can  ,be  intended  to 
supply  any  defect  in  a  special  verdict,  it  is  still  the  duty  of 
the  court  to  take  into  consideration  all  that  may  be  plainly  and 
i^easonably  inferred  from  the  facts  that  have  been  found,  when 
declaring  the  law  upon  such  facts. ^  And  a  special  verdict  find- 
ing matters  which  the  law  has  made  conclusive  evidence  of  a  fact 
is  tantamount  to  the  finding  of  such  fact.^  No  finding  is  re- 
quired as  to  a  fact  implied  by  law.* 

1  Indiana,  B.  &  W.  R.  Co.  v.  Barnhart,  115  Ind.  399,  16  N.  E.  121. 

«John  V.  Bates,  Litt.  Sel.  Cas.  (Ky.)  106;  Gordon  v.  Stockdale,  89  Ind. 
240. 

»  Aydelotte  v.  Billing,  8  Cal.  App.  673,  97  Pac.  698. 

f.  Facts  admitted  or  not  controverted. — ^It  is  not  necessary 
to  include  in  a  special  verdict  facts  admitted  by  the  pleadings.^ 
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And  tlie  court,  in  rendering  a  judgment,  is  authorized  to  assume 
the  existence  of  a  fact  admitted  in  the  pleadings,  though  the 
jury  makes  no  finding  in  regard  thereto.^  Interrogatories  sub- 
mitted to  a  jury  in  connection  with  a  general  verdict  should  not 
ask  for  a  finding  of  uncontroverted  facts.*  And  it  is  not  error 
for  the  court  to  strike  out  a  finding  of  a  special  verdict  where 
the  facta  stated  were  undisputed  in  the  case.* 

iFenske  v.  Nelson,  74  Minn.  1,  76  N.  W.  785;  Miller  v.  Luco,  80  Cal..  267, 
22  Pac.  195;  Burton  v.  Boyd,  7  Kan.  17;  Barto  v.  Himrod,  8  N.  Y, 
485,  59  Am.  Dec.  506;  Humpfner  v.  D.  M.  Osborne  &  Co.  2  S.  D. 
310,  50  N.  W.  88;  Hawkes  v.  Dodge  County  Mut.  Ins.  Co.  11  Wis.  189. 

8  Blakeley  v.  El  Paso  Bldg.  &  L.  Asso.  —  Tex.  Civ.  App.  — ,  26  S.  W.  292. 

SFreedman  v.  New  York,  N.  H.  &  H.  R.  Co.  81  Conn.  601,  71  Atl.  901, 
15  A.  &  E.  Ann.  Cas.  464;  Hart  v.  West  Side  R.  Co.  86  Wis.  483,  67 
N.  W.  91. 

4  St.  Paul  Boom  Co.  v.  Kemp,  125  Wis.  138,  103  N.  W.  259. 

See  also  cases  in  note  in  24  L.R.A.(N.S.)   36. 

g.  Immaterial  facts, — A  faihire  in  a  special  verdict  to  find 
upon  an  issue  is  not  error  where  the  issue  is  immaterial.^  And 
only  such  facts  as  are  material  to  the  issues  should  be  elicited  in 
interrogatories  to  the  jury.^  The  particular  questions  of  fact 
which  are  to  be  separately  submitted  to  the  jury  must  be  such  as 
involve  legal  consequences  and  have  some  controlling  force  in 
reaching  a  conclusion.*  And  the  failure  of  a  jury  to  whom  a  case 
is  submitted  upon  special  issues  of*  fact,  to  answer  a  question 
which  is  immaterial,  does  not  vitiate  the  verdict.*  And  the  re- 
jection of  a  question  for  a  special  verdict,  though  properly 
framed,  cannot  be  successfully  assigned  as  error,  where  the  ver- 
dict rendered  clearly  covers  all  the  issuable  facts  in  the  case,* 
or  where  the  question  was  not  material  to  any  issue.®  Gener- 
ally, refusal  to  submit  to  the  jury  special  interrogatories  asked 
by  a  party  is  not  error,  where  no  answ^er  which  could  have  been 
given  would  have  controlled  the  general  verdict,  in  the  absence 
of  other  special  findings.''  Nor  is  rejection  of  interrogatories 
propounded  to  a  jury  error  where  there  were  other  interroga- 
tories covering  the  same  facts.®  But  an  inquiry  for  a  special  ver- 
dict which  is  material  should  not  be  Tejected  merely  because  an 
immaterial  inquiry  is  joined  with  it.®  Nor  do  improper  findings 
in  a  special  verdict  defeat  the  verdict,  but  they  should  be  disre- 
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garded.^®  And  a  motion  to  strike  ont  pail  of  a  special  verdict 
will  not  lie  if  the  part  objected  to  is  immaterial.  It  will  be 
treated  by  the  court  as  surplusage.^^  iSIor  is  the  submission  to 
the  court  of  interrogatories  which  do  not  call  for  ultimate  facts 
material  to  the  issues  prejudicial  error,  where  all  the  inquiries 
are  relevant.  ^^ 

iLouvall  V.  Gridley,  70  Cal.  507,  11  Pac.  777;  Miller  v.  Luco,  80  Cal.  257, 
22  Pac.  195;  Johnson  v.  Putnam,  95  Ind.  57;  Bentley  v.  Standard  F. 
Ins.  Co.  40  W.  Va.  729,  23  S.  E.  584. 

2  Ft.  Wayne  Cooperage  Co.  v.  Page,  170  Ind.  585,  23  L.R.A.(N.S.)  946, 
84  N.  E.  145. 

8  Dubois  V.  Campau,  28  Mich.  304. 

4  Columbus  Power  Co.  v.  City  Mills  Co.  114  Ga.  558,  40  S.  E.  800. 

SGoesel  v.  Davis,  100  Wis.  678,  76  N.  W.  768;  Monture  v.  Regling,  140 
Wis.  407,  122  N.  W.  1129;  Rahr  v.  Manchester  Fire  Assur.  Co.  93 
Wis.  355,  67  N.  W.  727;  Udell  v.  Citizens*  Street  R.  Co.  152  Ind. 
507,  71  Am.  St.  Rep.  336,  52  N.  E.  799;  Cawker  City  State  Bank  v. 
Jennings,  89  Iowa,  230,  56  N.  W.  494;  Morrisett  v.  Elizabeth  City  Cot- 
ton Mills,  151  N.  C.  31,  65  S.  E.  514. 

6Cormac  v.  Western  White  Bronze  Co.  77  Iowa,  32,  41  N.  W.  480;  Scagel 
V.  Chicago,  M.  &  St.  P.  R.  Co.  83  Iowa,  380,  49  N.  W.  990;  Brazil  Block 
•    Coal   Co.   V.    Hoodlet,   129   Ind.   327,   27   N.   E.   741;    Ross   v.   United 
States,  12  Ct.  CI.  565. 

TCormac  v.  Western  White  Bronze  Co.  77  Iowa,  32,  41  N.  W.  480;  Scagel 
V.  Chicago,  M.  &  St.  P.  R.  Co.  83  Iowa,  380,  49  N.  W.  990;  German 
Sav.  Bank  v.  Citizens'  Nat.  Bank,  101  Iowa,  530,  63  Am.  St.  Rep. 
399,  70  N.  W.  769;  Thompson  v.  Brown,  106  Iowa,  367,  76  N.  W. 
819;  Van  Horn  v.  Overmaii-,  75  Iowa,  421,  39  N.  W.  679;  Hablichtel 
V.  Yambert,  75  Iowa,  539,  39  N.  W.  877;  Sheahan  v.  Barry,  27  Mich. 
217;  Harbaugh  v.  People,  33  Mich.  241;  Singer  Mfg.  Co.  v,  Sammons, 
49  Wis.  316,  5  N.  W.  788. 

8  Huntington   County  v.   Bonebrake,   146  Ind.   317,  45  N.  E.  470;   Mimcie 

&  P.  Traction  Co.  v.  Hall,  173  Ind. .  95,  89  N.  E.  484;  Coleman  v. 
Slade,  75  Ga.  01;  Baxter  v.  Krainik,  126  Wis.  421,  105  N.  W.  803; 
Byington  v.  Merrill,  112  Wis.  211,  88  N.  W.  26;  Werner  v.  Chicago  & 
N.  W.  R.  Co.  105  Wis.  300,  81  N.  W.  416. 

9  Haley  v.  Jump  River  Lumber  Co.  81  Wis.  412,  51  N.  W.  321,  956. 

10  Huntington  County  v.  Bonebrake,  146  Ind.  317,  45  N.  E.  470. 

11  Louisville,  N.  A.  &  C.  R.  Co.  v.  Hart,  119  Ind.  273,  4  L.R.A.  549,  21 

N.  E.  753. 

«Nodle  V.  Hawthorn,  107.  Iowa,  383,  77  N.  W.  1062. 
See  also  note  in  24  L.R.A.(N.S.)    36. 
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h.  Facts  not  sustained  by  proof. — The  discretion  of  the  jury- 
to  find  a  general  or^special  verdict  can  be  exercised  only  as  to  is- 
sues with  reference  to  which  there  is  evidence,  and  this  dis- 
cretion is  not  interfered  with  by  a  failure  or  refusal  to  submit 
issues  on  which  no  evidence  has  been  given.  ^  Only  the  facts 
which  are  proved  on  the  trial  of  a  cause  are  to  be  found  in  a 
special  verdict.*  It  is  not  the  office  of  a  special  verdict  to  find 
expressly  upon  the  issues,  but  to  find  the  facts  proved  within  the 
issues ;  and  if  there  are  issues  on  which  no  evidence  was  offered, 
no  findings  should  be  made  upon  them,  and  issues  on  which  no 
facts  are  found  should  be  regarded  as  not  proved  by  the  party  on 
whom  the  burden  lay  of  proving  such  issues.* 

1  Jones  V.  Brooklyn  L.  Ins.  Co.  01  N.  Y.  79;  Cormac  v.  Western  White 
Bronze  Co.  77  Iowa,  32,  41  N.  W.  480;  Morrisett  v.  Elizabeth  City 
Cotton  Mills,  151  N.  C.  31,  65  S.  E.  614;  Reed  v.  Madison,  86  Wis. 
667,  56  N.  W.  182. 

2Glantz  V.  South  Bend,  306  Ind.  305,  6  N.  E.  632;  Jones  v.  Brooklyn  L. 
Ins.  Co.  61  N.  Y.  79. 

3  Lafayette  v.  Allen,  81  Ind.  166;  Jones  v.  Baird,  76  Ind.  164. 

See  also  cases  in  note  in  24  L.R.A.(N.S.)  38. 

i.  Findings  outside  of  issues, — There  need  be  no  findings  in 
a  special  verdict  upon  facts  proved,  but  not  within  the  issues.^ 
A  special  verdict  which  varies  from  tlie  issues  in  a  substantial 
manner,  or  finds  only  a  part  of  that  which,  is  in  issue,  is  defec- 
tive, and  no  valid  judgment  can  be  rendered  upon  it.*  A  finding 
of  fact  in  a  special  verdict  not  within  the  issues  presented  by  the 
pleadings  cannot  form  the  basis  for  a  conclusion  of  law ;  '  it  is  a 
nullity,  and  cannot  affect  the  rights  of  either  party.*  And  if  a 
special  verdict  includes  matters  without  the  issues,  such  findings 
will  be  disregarded  in  the  determination  and  rendition  of  judg- 
ment.* 

1  Brazil  Block  Coal  Co.  v.  Hoodlet,  129  Ind.  327,  27  N.  E.  741;  Howard  y. 
Beldenville  Lumber  Co.  129  Wis.  98,  108  N.  W.  48;  Hfi^rt  v.  Weat 
Side  R.  Co.  86  Wis.  483,  57  N.  W.  91. 

2Taft  V.  Baker,  2  Kan.  App.  600,  42  Pac.  502;  Patterson  v.  United  States, 
2  Wheat.  221,  4  L.  ed.  224. 

« Cincinnati  fearbed  Wire  Fence  Co.  v.  Chenoweth,  22  Ind.  App.  685,  54 
N.  E.  403. 

*Cole  V.  Crawford,  09  Tex.  128,  5  S.  W.  646;  Dorr  v.  Fenno,  12  Pick.  621. 
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•  IncHanapolis,   P.   &   C.   R.   Co.   v.   Busb,   101   Ind.   682;    Bloomington  v. 

Rogers,  9  Ind.  App.  230,  36  N.  E.  439;  Fisber.v.  Louisville,  N.  A.  & 

C,  R.  Co,  340  Ind.  658,  45  N.  E.  689;   Evansville  &  T.  H.  R.  Co.  v. 

Taft,  2  Ind.  App.  237,  28  N.  E.  443;  Louisville,  N.  A.  &  C.  R.  Co.  v. 

'       Bates,  146  Ind.  664,  45  N.  E.  308;  San  Antonio  y.  L.  A.  Marshall  & 

■     Co.  --  Tex.  Civ.  App.  — ,  85  S.  W.  315. 

See  alsd  cases  iii  note  in  24  L.R.A.  (N.S.)   39. 

j.  Responsiveness  to  pleadings  or  charge, — Tlie  verdict  and 
judgment  in  a  case  should  be  the  end,  and  not  the  basis  for  a  con- 
tinuance of  the  same  controversy;  and  the  verdict  should  be 
rendered  on  the  issues  made  by  the  pleadings  in  apt  language, 
which  cannot  admit  of  mistake.^  And  the  judgment  is  contrary 
to  law  and  subject  to  reversal  when  the  finding  on  which  it  is 
based  is  not  responsive  to  the  issuea  made  by  the  pleadings.* 
Special  verdicts  should  be  limited  to  questions  with  reference  to 
such  facts  as  are  controverted  and  put  in  issue  by  the  pleadings, 
or  such  as  might  properly  have  been  put  in  issue  by  the  plead- 
ings.^ And  when  the  material  facts  stated  in  the  special  verdict 
are  wholly  outside  of  the  issues,  the  defendant  is  entitled  to 
judgment,  for  the  plaint iif  can  recover  only  according  to  the 
allegations  of  his  complaint.*  In  framing  and  returning  a 
special  verdict,  the  whole  duty  of  the  jury  is  discharged  when 
it  has  found  and  set  forth  all  the  principal  facts  which  were 
proved  within  the  issues  submitted  to  them.*  And  if  a  jury 
finds  specially  all  the  facts  put  in  issue  by  the  pleadings,  their 
findings  form  a  good  special  verdict.* 

I  Moore  y.  Moore,  67  Tex.  293,  3  S.  W.  284. 

•  Wilson   v.   City   Nat.   Bank,   51   Neb.   87,   70   N.   W,  601;   Thompson  y. 

Tinnin,  25  Tex,  Supp.  56. 

•  Montreal  River  Lumber  Co.  v.  Mihills,  80  Wis.  640,  60  N.  W.  607. 

*Puterbaiigh  v.  Puterbaugh,  131  Ind.  288,  35  L.R.A.  341,  30  N.  E.  619. 

6  Conner  v.  Citizens'  Street  R.  Co.  105  Ind.  62,  55  Am.  Rep.  177,  4  N.  E. 
441. 

•  Burton  v.  Boyd,  7  Kan.  17. 

See  also  cases  in  note  in  24  L.R.A. (N.S.)  41. 

Je.  Reference  to  eootrinsic  facts, — ^A  special  verdict  is  the  com- 
plete result  of  the  jury's  deliberation  upon  the  whole  case,  and 
the  judgment  thereon  must  be  the  logical,  legal  conclusion  from 
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facts  found  by  the  jury,  unaided  by  the  evidence  of  any  extrinsic 
matter.^  When  a  verdict  is  found  upon  special  issues  alone,  the 
court  cannot  look  beyond  it  to  any  other  fact  apparent  in  the 
record,  in  aid  of  the  ju<lgment.*  And  the  court  cannot,  from 
the  facts  found,  infer  other  facts  which  the  jury  might  have  in- 
ferred, but  have  not.^  And  when  a  case  was  submitted  on 
special  issues,  it  is  reversible  error  to  assume  a  material  fact 
not  admitted  by  the  pleadings,  though  the  evidence  on  that  issue 
was  uncontroverted.*  Nor  can  the  court  on  appeal  look  to  the 
evidence  to  determine  whether  special  findings  by  the  jury  are 
inconsistent  with  the  general  verdict.f  And  if  there  be  a  gen- 
eral and  a  special  verdict  in  a  case,  and  the  special  v^dict  is 
not  full,  explicit,  consistent,  and  free  from  evasion,  the  general 
verdict  will  not  cure  the  defect.® 

iLoew  V.  Stocker,  61  Pa.  347;  Vansyckel  v.  Stewart,  77  Pa.  124;  Lee  v. 
Campbell,  4  Port.  (Ala.)  198;  Brock  v.  Louisville  &  N.  R.  Co.  114 
Ala.  431,  21  So.  994;  Williams  v.  Jackson,  5  Johns.  502;  Silliraan  v. 
Gano,  90  Tex.  637,  39  S.  W.  559,  40  S.  W.  391 ;  Hall  v.  Ratliff,  93 
Va.  327,  24  S.  E.  1011. 

8Kuhlman  v.  Medlinka,  29  Tex.  385;  Ledyard  v.  Brown,  27  Tex.  393;  Lee 
V.  Campbell,  ,4  Port.  (Ala.)  198;  State  v.  Blue, '84  N.  C.  807;  Tuigg 
v.  Treacy,  14  Pittsb.  L.  J.  N.  S.  226;  Allen  v.  Fogler,  40  S.  C.  L.  (6 
Rich.  L.)  64;  Butts  v.  ^Bilke,  4  Price,  240,  146  Eng.  Reprint,  452; 
Tancred  v.  Christy,  12  Mees.  &  W.  316,  152  Eng.  Reprint,  1219. 

8  Bank  of  Alexandria  v.  Swann,  4  Cranch,  C.  C.  136,  Fed.  Cas.  No.  853. 

•  Thomas  v.  Salmons,  —  Tex.  Civ.  App.  —,  39  S.  W.  1094. 

8  Chicago  &  N.  W.  R.  Co.  v.  Dunleavy,  129  111.  132,  22  N,  E.  16. 

6  Davis  V.  Farmington,  42  Wis.  425. 

See  also  cases  in  note  in  24  L.R.A.  (N.S.)  44. 

I,  Definiteness  and  certainty  required.  (1)  Generally, — A 
special  verdict  must  directly,  fairly,  and  fully  respond  to  the 
material  issues  in  the  case,  and  should  be  sufficiently  certain 
to  stand  as  a  final  decision  of  the  special  matters  with  which  it 
deals.^  One  which  is  so  uncertain  that  it  capnot  be  clearly  as- 
certained whether  the  jury  intended  to  find  the  issues  or  not  is 
bad.*  A  special  verdict  which  will  not  support  a  judgment  can- 
not stand.*  And  if  no  conclusion  of  law  in  favor  of  either  party 
can  be  drawn  from  the  facts  found,  a  special  verdict  is  insuffi- 
cient.* And  if  a  special  verdict  is  defective  or  uncertain,  and 
cannot  be  amended,  judgment  ought  not  to  be  entered  upon  it; 
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and  when  it  is  entered,  it  must  be  reversed  as  erroneous.*  In- 
terrogatories submitted  to  a  jury  in  connection  with  a  general 
verdict  should  be  so  clear  and  concise  as  readily  to  be  under- 
stood and  answered  by  the  jury.®  And  special  questions  sub- 
mitted to  be  propounded  to  a  jury,  which  are  wholly  inconclu- 
sive, should  be  excluded.''  And  where  the  issues  submitted  to 
the  jury  for  a  special  verdict  are  confused  and  calculated  to 
mislead  the  jury,  a  new  trial  will  be  directed.'  A  special  verdict 
is  sufficient,  however,  if  it  expresses  the  intention  of  the  jury, 
and  when,  upon  the  matters  in  issue,  it  is  sufficiently  definite  to 
enable  the  court  to  pronounce  judgment  thereon.®  And  a  verdict 
is  not  bad  for  informality  if  the  matter  in  issue  ijiay  be  deter- 
mined from  it.^®  A  special  verdict  good  in  substance  is  good 
though  inartificially  "worded  by  the  jury.^*  Nor  will  a 'motion 
for  a  venire  de  novo  be  sustained  unless  the  verdict  is  so  defec- 
tive and  uncertain  that  no  judgment  can  be  rendered  upon  it." 

I  McGowan  v.  Chicago  &  N.  W.  R.  Co.  91  Wis.  147,  64  N.  W.  891 ;  Wysong 

V.  Nealis,  13  Ind.  App.  165,  41  N.  E.  388;  Kirby  v.  Panhandle  &  G. 
R.  Co.  39  Tex.  Civ.  App.  252,  88  S.  W.  281;  Dunlap  v.  Raywood  Rice 
Canal  &  Mill  Co.  43  Tex.  Civ.  App.  269,  95  S.  W.  43;  Runyan  v. 
Kanawha  Water  &  Light  Co.  68  W.  Va.  609,  71  S.  E,  259,  35  L.R.A. 
(N.S.)  430. 

« Allen  V.  Aldrieh,  29  N.  H.  63;  Loew  v.  Stocker,  61  Pa.  347. 

8  Nicholson  v.  Maine  C.  R.  Co.  100  Me.  342,  61  Atl.  834 ;  Finley  v.  Meadows, 

134  Ky.  70,  119  S.  W.  216;  Alderman  v.  Manchester,  49  Mich.  48,  12 

N.  W.  905. 
4  Miller  v.  Shackleford,  4'Dana,  274. 
» Wallingford  v.  Dunlap,  14  Pa.  33 ;   Puffer  v.  Lucas,  107  N.  C.  322,  12 

S.  E.  130,  464. 
6  Freedman  v.  New  York,  N.  H.  &  H.  R.  Co.  81  Conn.  601,  71  Atl.  901,  15 

Ann.  Cas.  464. 
f  Frankenberg  v.  First  Nat.  Bank,  33  Mich.  46. 
8  Bottoms  v.  Seaboard  &  R.  R.  Co.  109  N.  C.  72,  13  S.  E.  738;   Pint  v. 

Bauer,  31  Minn.  4,  16  N.  W.  425. 
»  Helphrey  v.  Chicago  &  R.  I.  R.  Co.  29  Iowa,  480. 
10  Allen  V.  Aldrieh,  29  N.  H.  63;  Cleghorn  v.  Love,  24  Ga.  590. 

II  Fenn  v.  Blanchard,  2  Yeates,  543. 

l«Spaulding  v.  Mott,  167  Ind,  58,  76  N.  E.  620;   Robinson  v.  Alexander, 
65  Ga.  406, 

(2)  Singleness  and  independence. — Special  verdicts  should 
submit  single,  direct,  and  plain  questions,  and  should  have  posi- 
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tive,  direct  and  intelligent  answers.  Indirect,  evasive,  imcertain, 
or  unmeaning  answers  should  never  be  received.^  They  should 
be  made  up  of  sufficient  direct  questions  to  cover  singly  all  ma- 
terial issues  of  fact  raised  by  the  pleadings  and  controverted  on 
the  evidence,  each  question  admitting  of  an  answer  in  tie  affirm- 
ative or  negative.^  And  each  interrogatory  submitted  to  a  jury 
in  connection  with  a  general  verdict  should  call  for  a  finding  of 
but  a  single  fact.'  Nor,  as  a  general  rule,  should  a  question  for 
a  special  verdict  be  framed  in  the  alternative  or  disjunctive, 
since  the  answer  to  such  a  question  may  not  necessarily  express 
the  unanimous  verdict  of  the  jurors.*  The  inclusion  in  a  ques- 
tion for  a  special  verdict  of  several  inquiries  capable  of  answer 
in  different  ways,  however,  is  not  a  material  error,  unless,  meas- 
ured by  the  answer,'  it  leaves  the  jury's  decision  ambiguous  and 
uncertain.*'  And  where  a  single  issue  is  submitted  in  the  form 
of  several  closely  connected  questions,  a  failure  to  require  the 
jury  to  answer  each  question  categorically  is  not  error,  where 
the  answer  made  covered  the  fact  in  issue.^  Nor  is  a  special 
verdict  rendered  invalid  by  the  fact  that  the  assessment  of 
damages  therein  is  made  in  the  alternative  form.'' 

1  Murray  v.  Abbot,  61  Wis.  198,  20  N.  W.  910;  Carroll  v.  Bohan,  43' Wis. 
218. 

SHallum  V.  Omro,  122  Wis.  337,  99  N.  W.  1051;  Mauch  v.  Hartford,  112 
Wis.  40,  87  N.  W.  816;  Goesel  v.  Davis,  100  Wis.  678,  76  N.  W.  768; 
Flannery  v.  Kansas  City,  St.  J.  &  C.  B.  R.  Co.  23  Mo.  App.  120. 

3Freedman  v.  New  York,  N.  H.  &  H.  R.  Co.  81  Conn.  601,  71  Atl.  901,  15 
A.  &  E.  Ann.  Gas.  464;  PhoBnix  Water  Co.  v:  Fletchfer,  23  Cal.  481,  16 
Mor.  Min-  Rep.  185. 

♦Geisinger  v.  Beyl,  80  Wis.  443,  50  N.  W.  501;  Gay  v.  Milwaukee  Electric 
R.  &  Light  Co.  138  Wis.  348,  120  N.  W.  283;  Gunther,  v.  Ullrich,  82 
Wis.  222,  33  Am.  St.  Rep.  32,  52  N.  \\\  88;  Gehl  v.  Milwaukee  Produce 
Co.  116  WMs.  263,  93  N.  W.  26;  Du  Cate  v.  Brighton,  133  Wis.  628,  114 
N.  W.  103;  Dugal  v.  Chippewa  Falls,  101  Wis.  533,  77  N.  W.  878; 
Graham  v.  Chicago  &  N.  W.  R.  Co.  143  Iowa,  604,  119  N.  W.  708, 
122  N.  W.  673. 

6  Shaw  V.  Gilbert,  111  Wis.  165,  86  N.  W.  18S. 

•  Southern  Cotton  Oil  Co.  v.  Wallace,  23  Tex.  Civ.  App.  12,  64  S.  W.  638. 

7  Cole  V.  Powell,  17  Ind.  App.  438,  46  N.  E.  1006. 

(3)  Incpiisistency , — Inconsistent  and  conflicting  findings  in 
special  verdicts  and  answers  to  interrogatories  neutral^?©  e^ch 
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other,  and  must  be  disregarded.^  So,  judgment  cannot  be  pro- 
nounced in  an  action  to  recover  possession  of  specific  personal 
property  on  a  special  verdict  or  finding  that  each  party  was  in 
possession  of  the  property  sued  for,  when  the  action  was  com- 
menced.^ A  special  verdict  will  be  upheld,  however,  where  it  is 
not  so  contradictory  as  not  to  authorize  a  decree  thereon.* 

IZeller,  McC.  &  Co.  v.  Wright,  41  Ind.  App.  403,  83  N.  E.  1030;  Ballard 
V.  Citizens'  Street  R.  Co.  18  Ind.  App.  522,  47  N.  E.  643;  Deatherage 
.  V.  Henderson,  43  Kan.  684,  23  Pac.  1052;  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Hamlin,  67  Kan.  476,  73  Pac.  58;  Pint  v.  Bauer,  31  Minn.  4, 
16  N.  V^^  425;  Morrison  v.  Watson,  95  N.  C.  479;  Dickerson  v.  Waldo, 
13  Okla.  189,  74  Pac.  505;  Diehl  v.  Evans,  1  Serg.  &  R.  367;  McHale 
V.  McDonnell,  175  Pa.  632,  34  Atl.  966;  Waller  v.  Liles,  98  Tex.  21, 
70  S.  W.  17;  Orttell  v.  Chicago,  M.  &  St.  P.  R.  Co.  89  Wis.  127,  61 
N.  W.  289;  Pautz  v.  Plankinton  Packing  Co.  138  Wis.  47,  94  N.  W. 
654;  Haas  v.  Chicago  &  N.  W.  R.  Co.  41  Wis.  44;  McBride  v.  Union 
P.  R.  Co.  3  Wyo.  247,  21  Pac.  687. 

2  Carman  v.  Ross,  64  Cal.  249,  29  Pac.  610. 

8  Ruffin  V.  Paris,  76  Ga.  653. 

(4)  Subdivision  of  issues. — ^In  framing  a  special  verdict, 
issues  that  are  single  should  not  be  subdivided  and  covered  bv 
several  questions.^  Nor  should  they  be  submitted  in  various 
forms.^  It  is  the  purpose  of  a  special  verdict  to  obtain  the 
findings  of  the  jury  upon  the  material,  controverted  issues  in 
answer  to  a  few  questions,  rather  than  in  answer  to  many.*  A 
special  verdict  should  be  composed  only  of  a  sufficient  number 
of  questions  to  cover  singly  the  material  issues  controverted  on 
the  evidence.*  Thus,  submission  of  thirty-eight  questions  to  be 
answered  in  the  form  of  a  special  verdict  in  a  case  involving 
only  two  or  three  simple  issues  is  open  to  criticism,  as  tend- 
ing to  confuse  and  mislead  the  jury.^ 

IMauch  V.  Hartford,  112  Wis.  40,  87  N.  W.  816;  Cullen  v.  Hanifich,  114 
Wis.  24,  89  N.  W.  900;  Cushman  v.  Masterson,  —  Tex.  Civ.  App. 
— ,  64  S,  W.  1031. 

«Byington  v.  MerriU,  112  Wis.  211,  88  N.  W.  2ft. 

•  Ward  V.  Chicago,  M.  &  St.  P.  R.  Co.  102  Wis.  216,  78  N.  W.  442;  Haley 
V.  Jump  River  Lumber  Co.  81  Wis.  412,  51  N.  W.  321,  956;  Freedman 
V.  New  York,  N.  H.  &  H.  R.  Co.  81  Conn.  601,  71  Atl.  901,  15  A.  & 
E.  Ann.  Cas.  464. 


XXVII. SPECIAL.  VBBDIOT,  QUESTIONS  AND  FINDINGS.      877 

*Ho*'ard  v.  Beldenville  Lumber  Co.  129  Wis.  98,  108  N.  W.  48, 
6Fromer  v.  Stanley,  95  Wis.  56,  69  N.  W.  820. 

• 

(5)  Clearness  and  directness, — While  irrelevant  and  unwar- 
ranted conclusions  may  be  disregarded  in  drawing  the  legal 
conclusions  from  a  special  verdict,  and  in  pronouncing  judg- 
ment, the  party  having  the  burden  of  proof  on  anv  issue  is  en- 
titled to  have  a  finding  thereon,  which  is  clear,  certain,  and  un- 
ambiguous.* And  a  special  verdict  will  not  support  a  judg- 
ment when  it  cannot  certainly  be  determined  from  it  what  the 
jury  intended.^  So,  the  interrogatories  should  present  the  main 
issues  clearly  and  fully  to  the  jury,  so  that  their  verdict  shall 
unmistakably  speak  the  exact  amount  due  from  one  party  to 
the  other.*  And  a  verdict  in  an  action  in  which  various  ques- 
tions were  submitted  to  the  jury,  wherein  several  of  the  ques- 
tions were  answered  by  saying:  "We  do  not  know,"  and  "Un- 
known to  us,"  is  not  a  verdict  upon  which  a  decree  can  be  based, 
and  a  new  trial  should  be  allowed.**  And  answers  to  interroga- 
tories which  are  important  and  material,  that  "We  think  not," 
or  "We  think  it  was,"  are  insufficient  to  support  the  judgment* 
And  a  special  verdict  finding  that  the  material  allegations  in 
plaintiff's  complaint  and  replication  are  true,  and  those  in  the 
defendant's  answer  are  not  true,  is  insufficient  where  there  is 
nothing  to  show  what  allegations  are  material  and  what  are 
not.^  Specific  statements  in  special  findings,  however,  are  not 
to  be  controlled  or  modified  by  inferences  suggested  by  uncer- 
tain or  equiv^ocal  expressions.^  And  an  answer  to  an  interroga- 
tory, "In  our  opinion  it  did,"  is  not  rendered  indistinct  and  un- 
certain by  the  use  of  the  word  "opinion."®  Nor  is  a  finding 
that  a  train  was  supposed  to  have  been  derailed  by  coming  in 
contact  with  ice,  and  the  giving  way  of  the  ties,  rendered  objec- 
tionable by  the  use  of  the  word  "supposed."  ^ 

1  Wysong.  V.  Nealis,  13  Ind.  App.  165,  41  N.  E.  388. 

2  Scottish-American   Mortg.   Co.   v.   Scripture,  —  Tex.   Civ.   App.  — ,  40 

S.  W.  210;  DevLne  v.  United  States  Mortg.  Co.  —  Tex.  Civ.  App.  ---, 
48  S.  W.  585;  State  v.  Blue,  84  N.  C.  807;  Cotzhausen  v.  Simon,  47 
Wis.  103,  1  N.  W.  473. 

SXake  V.  Hardee,  67  Ga.  459;  Mussina  v.  Goldthwaite,  34  Tex.  132,  1 
Am.  Rep.  28 J ;  Reffke  v.  Patten  Paper  Co.  ]36  Wis.  535,  117  N.  W. 
1004. 
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4  Cooper  V.  Brancli,  86  Ga.  234,  32  S.  E.  808;  Laraen  v.  Leonardt,  8  Cal. 
App.   226,   96   Pac.   395. 

B  Hopkins  v.  Stanley,  43  Ind.  553. 

6  Breeze  v.  Doyle,  19  Cal.  301. 

7  Sneed  v.  Sabinal  Min.  &  Mill.  Co.  20  C.  C.  A.  230,  34  U.  S.  App.   688, 

73  Fed.  925. 

•  Cincinnati  v.  Johnson,  7  Ohio  C.  C.  N.  S.  367,  28  Ohio  C.  C.  377. 

SScagel  V.  Chicago,  M.  &  St.  1*.  R.  Co.  83  Iowa,  380,  49  N.  W.  990. 

For  other  cases  as  to  definiteness  and  certainty  of  special  verdict,  see 
note  in  24  L.E.A.(N.S.)  46. 

m.  Formal  conclusion, — It  is  proper  practice  for  a  special 
verdict  to  contain  a  formal  conclusion,  such  as,  "if,  upon  the 
facts  found,  the  law  is  with  the  plaintiff,  then  we  find  for  the 
plaintiff ;  if  the  law  is  with  the  defendant,  then  we  find  for  the 
defendant."  ^  But  the  prevailing,  if  not  the  universal,  rule,  now 
seems  to  be  that,  where,  the  facts  are  properly  stated  in  a  special 
verdict,  the  omission  of  mere  formal  statements  or  the  usual 
formal  conclusion  will  not  vitiate  it.^  So,  though  a  special  ver- 
dict is  defective  as  such,  because  it  does  not  contain  a  conditional 
conclusion,  still,  where  it  was  certified  by  the  parties  to  be  cor- 
rect, and  was  entered  of  record,  it  may  be  regarded  as  an  agreed 
statement  of  f acts.^ 

1  Bower  v.  Bower,  1^  Ind.  393,  45  N.  E.  595;  State  v.  Nies,  107  N.  C. 
820,  12  S.  E.  443;  Hall  v.  Ratliff,  93  Va.  327,  24  S.  E.  1011. 

« Louisville,  N.  A.  &  C.  R.  Co.  v.  Lucas,  119  Ind.  583,  6  L.R.A,  193,  21 
N.  E.  968;  Helwig  v.  Becknen  149  Ind.  131,  46  N.  E.  644,  48  N.  E. 
788;  Bower  v.  Bower,  146  Ind.  393,  45  N.  K  595;  Hendrickson  v. 
Walker,  32  Mich.  68;  State  v.  Spray,  113  N.  C.  686,  18  S.  E.  700; 
Imperial  F.  Ins.  Co.  v.  Kiernan,  83  Ky.  468. 

SMumford  v.  Wardwell,  6  Wall.  423,  18  L.  ed.  756.  See  also  note  in  24 
L.R.A.(N.S.)    57. 

71.  Effect  of  omission  to  find, — ^What  is  riot  found  in  a  special 
verdict  is  prefstimed  not  to  exist.^  And  this  is  so  although  the 
circumstances  stated  may  warrant  the  inference  of  matter 
omitted.^  A  special  verdict  which  omits  to  find  upon  an  issue 
will  not  support  a  judgment  on  such  issue,^  Where  a  special 
verdict  or  a  special  finding  is  silent  upon  an  issue,  it  is  equiva- 
lent to  a  finding  upon  that  issue  against  the  party  who  has  the 
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burden  of  the.  issue.*  Such  failure  of  a  special  verdict  to  find 
material  facts  is  not  a  cause  for  a  venire  de  novo.^  Where  a 
special  verdict  or  finding  is  silent  upon  any  issue,  it  will  be  pre- 
sumed that  there  was  no  evidence  to  support  such  issue.* 

iKelchner  v.  N*nticoke,  209  Pa.  412,  58  Atl.  851;  Chicago  &  N.  W. 
R.  Co.  V.  Dunleavy,  12a  111.  132,  22  N.  E.  15;  Belshaw  v.  Chitwood, 
141  Ind.  377,  40  N.  E.  908;  State  v.  Burdon,  38  La.  Ann.  357;  Law- 
rence V.  Beaubien,  18  S.  C.  L.  (2  Bail.)  623,  23  Am.  Dec.  165. 

«Loew  V.  Stocker,  61  Pa.  347. 

3Dodd  V.  Gaines,  82  Tex.  429,  18  S.  W.  618;  Cleveland,  C.  C.  &  St.  L. 
R.  Co.  V.  Moneyhun,  146  Ind.  147,  34  L.R.A.  141,  44  N.  E.  1106; 
Noblesville  Gas  &  Improv.  Co.  v.  Loehr,  124  Ind.  79,  24  N.  E.  679. 

*  Spraker  v.  Armstrong,  79  Ind.  577;  Jones  v.  Baird,  76  Ind.  164;,  Archi- 

bald V.  Long,  144  Ind,  451,  43  N.  E.  439;  Louisville,  N.  A.  &  C.  R. 
Co.  V.  Hart,  119  Ind.  273,  4  L.R.A.  549,  21  N.  E.  753;  Louisville, 
•  N.  A.  &  C.  R.  Co.  v.  Buck,  116  Ind.  566,  2  L.R.A.  520,  9  Am.  St.  Rep. 
883,  19  N.  E.  453;  Dennis  v.  Louisville,  N.  A.  &  C  R.  Co.  116  Ind. 
42,  1  L.R.A.  448,  18  N.  E.  179;  Hayes  v.  Smith,  15  Ohio  C.  C.  300, 
8  Ohio  CD:  92}  Tuigg  v.  Treacy,  14  Pittsb.  L.  J.  N.  S.  226;  Reeves 
Vi  Chicago,  M.  &  St.  P.  R.  Co.  24  S.  D.  84,  123  N.  W.  498. 

8  Meyer  v..  Green,  21  Ind.  App.  138,  69  Am.  St.  Rep.  344,  51  F.  E.  942j 
Glantz  V.  South  Bend,  106  Ind.  305,  6  N.  E.  632. 

•  Heiney  v.  Lontz,  147  Ind.  417,  46  N.  E.  665;  Fisher  v.  Louisville,  N.  A. 

&  C.  R.  Co;  140'  Ind,  558,  46  N.  E.  68^;  Johnson  v.  Putnam,  95  Ind. 
67.     See  also' note,  in  24  L.R.A.(N.S.)    58. 
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7.  Preparation, .  construction^  and  effect  of  verdict. 

u.  The. formal  preparation, — A  special  verdict  must  be  made 
up  by  a  submission  to  the  jury  of  a  sufficient  number  of  ques- 
tions to  cover  singly  every  material  fact  in  issue  under. tlie  plead- 
ings, which  is  in  dispute  on  the  evidence.^  And  each  question 
submitted  to  a  jury  for  a  special  verdict  should. l>e  limited  to  a 
single,  direct,  and  controverted  issue  of  fact,  and  should  be  so 
stated  that  the  ansvt^er  will  necessarily  be  positive,  direct,  and 
intelligible.*  So,  interrogatories  shonld,  whenever  possible,  be 
so  framed  as  to  call  for  categorical  answers.*  And  a  special 
verdict  should  be  so  worded  that  each  question,  so  far  as  practi- 
cable, shall  be  susceptible  of  an  affirmative  or  negative  answer.* 

But  there  ii^  nonuniform  practice  determining  the  luode  of 
forming  and  submitting  special  issues  to  a  jury.'^  Either  party 
may  request  the  court  to  direct  the  jury  to  find  upon  particular 
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• 

qtiestioBs  of  fact.®  But  a  mere  request  by  one  party  that  cer- 
tain specific  questions,  and  no  others,  be  submitted  for  a  special 
verdict,  is  not  suflScient  to  require  the  court  to  make  such  sub- 
mission.'^ And  the  court  is  not  required  to  direct  a  special  ver- 
dict when  not  so  requested  by  either  party.®  And  where  the 
Jury  in  an  action  is  instructed  by  the  court  to  return  a  special 
verdict,  either  party  has  the  right,  under  the  supervision  of  the 
court,  to  submit  to  the  jury  a  draft  of  a  special  verdict  embra- 
cing the  facts  in  the  case  which  he  believes  the  evidence  tends 
to  prove.*  But  it  is  proper  for  the  trial  court  to  revise  inter- 
rogatories submitted  by  the  parties,  nnd  to  prepare  and  pro- 
pound for  itself  proper  interrogatories  to  the  jury.*®  Usually, 
the  formal  preparation  of  a  special  verdict  is  made  by  counsc?! 
of  the  parties,  and  it  is  usually  settled  by  them  subject  to  the 
correction  of  the  court,  and  after  it  is  arranged  and  reduced  to 
form,  it  is  then  entered  on  the  record.**  The  failure  of  the  fore- 
man of  the  jury  to  sign  a  special  finding  is  not  such  an  irregu- 
larity as  to  affect  any  substantial  rights  of  the  parties.*' 

I'he  jury  to  whom  a  draft  special  A^crdict  is  submitted  may 
modify  it  or  frame  one  themselves,"  and  should  be  instructed 
that  they  may  do  so." 

I  Baxter  v.  Chicago  A  N.  W.  R.  Co.  104  Wis.  307,  80  N.  W*  644;  Knowlton 
V.  Milwaukee  City  R.  Co.  59  Wis.  278,  18  JT.  W.  17;  Wemer  v.  Chi- 
cago &  N.  W.  R.  Co.  105  Wis.  300,  81  N.  W.  416;  Mauch  v.  Hartford, 
112   Wis.   40,   87   N.   W.  416. 

« Jewell  V.  Chicago,  St.  P.  &  M.  R.  Co.  54  Wis.  610,  41  Am.  Rep.  63,  12 
N.  W.  83;  Union  Cent.  L.  Ins.  Co.  v.  HoUowell,  20  Ind.  App.  150, 
60  N.  E.  899. 

«Morbey  v.  Chicago  ft  N.  W.  R.  Co.  116  Iowa,  84,  89  N.  W.  105;  Freed- 
man  v.  New  York,  N.  H.  &  H.  R.  Co.  81  Conn.  601,  71  Atl.  901,  15 
A,  ft  £.,Ann.  Cas.  464. 

4Ho\^ard  v.  Beldenville  Lumber  Co.  129  Wis.  98,  108  N.  W.  48;  Hallum 
V.  Omro,  122  Wis.  337,  99  N.  W.  1061. 

•  Heflin.v.  Burns,  70  Tex.  347,  8  S.  W.  48. 

«  Foster  v.  Turner,  31  Kan.  58,  1  Pac.  145. 
TFenelon  v.  Butts,  63  Wis.  344,  10  N.  W.  601. 

^8Ibid.;  J.  I.  Case  Threshing  Mach.  Co.  v.  Fisher,  144  Iowa,  45,  182  N. 
W.   575. 

•lAke  Shore  ft  M.  S.  R.  Co.  v.  Stupak,  123 'Ind.  210,  23  NT.  E.  246; 
Xx)uisville,  N.  A.  ft  C.  R.  Co.  v.  Flanagan,  113  Ind.  488,  3  Am.  St. 
Rep.  674,  14  N.  E.  ^70;   Heflin  v.  Burns,  70  Tox.  347,  8  S.  W.   48. 
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W  Louisville,  N.  A.  &  C.  R.  Co.  v.' Worley,  107  Ind.  320,  7  N.  E.  215; 
Chicago  &  A.  R.  Co.  v.  Pearson,  184  111.  386,  56  N.  E.  633. 

"Suydam  v.  Williamson,  20  How.  441,  15  L.  ed.  983;  Muinford  v.  Ward- 
well,  6  Wall.  423,  18  L.  ed.  766;  Foster  v.  Turner,  31  Kan.  58,  1 
Pac.  145. 

w  Cincinnati  v.  Johnson,  7  Ohio  C.  C.  N.  S.  167,  28  Ohio  C.  C.  377. 

18  Pittsburgh,  Ft.  W.  &  C.  R.  Co.  v.  Ruby,  38  Ind.  294,  310,  10  Am.  Rep. 
Ill  {dictum);  Hopkins  v.  Stanley,  43  Ind.  653,  558  (so  held  even 
under  the  Indiana  statute,  which  gives  eaeli  party  the  right  to  de- 
mand a  special  verdict). 

14  Miller  v.  Shackleford,  4  Dana,  264,  270.  But  if  their  finding  is  ii4t 
sufficiently  definite  the  court  may  require  them  to^  amend  it.  Kansas 
P.  R.  Co.  V.  Pointer,  14  Kan.  37,  51. 

The  court  may  properly  direct  tlie  jury  as  to  the  form  of  their  general 
verdict  after  they  have  found  all  the  issuable  facts.  Doran  v.  Ryan, 
Bl  Wis.  63,  61  N.  W.  259. 

The  form  of  a  special  verdict  is  largely  in  the  discretion  of 
the  trial  court.^  And  one  which  covers  the  issues  will  not  be 
disturbed  because  of  objection  to  its  forin.^  And  a  refusal  to 
submit  questions  for  a  special  verdict  in  the  form  in  which  they 
are  proposed  is  not  error,  if  they  are  substantially  and  intelligi- 
bly submitted  in  other  forms,^ 

1  Pratt  V.  Peck,  65  Wis.  463,  27  N.  W.  180;  McLimans  v.  Lancaster,  63 
Wis.  596,  23  N,  W.  689 ;  Hoppe  v.  Chicago,  M.  &  St.  P.  R.  Co.  61  Wis. 
357,  21  N.  W.  227;  Freedman  v.  New  York,  N.  H.  &  H.  R.  Co.  81 
Conn.  601,  71  Atl.  901,  15  A.  &  E.  Ann.  Cas.  464;  Louisville,  N.  A. 
&  C.  R.  Co.  v.  Flanagan^  1 13  Ind.  488,  3  Am.  St.  Rep.  674,  14  N.  E. 
370;  Keane  v.  Seattle,  55  Wash.  622,  104  Pac.  819. 

In  practice,  tlie  formal  preparation  of  a  special  verdict  is  made  by  the 
counsel  for  the  parties,  and  it  is  usually  settled  by  them,  subj^eet 
to  the  correction  of  the  court,  according  to  the  state  of  facts  as  found 
by  the  jury,  with  respect  to  all  particulars  on  which  they  have  passed, 
and  with  respect  to  other  particulars,  accordiug  to  the  state  of  iacto 
which  it  is  agreed  tliey  ought  to  find  upon  the  eviden<$e  before  them. 
After  the  special  verdict  is  s^rranged  and  it  is  reduced  to  form,  it 
is  then  entered  on  the  record,  together  with  the  other  proceedings 
in  the  cause,  and  the  questi(»is  of  law  arising  on  the  facts  found  are 
then  decided  by  the  court,  as  in  case  of  a  demurrer;  and  if  either 
party  is  dissatisfied  with  the  decision,  he  may  resort  to  a  court  of 
error,  where  nothing  is  open  for  revision  except  the  question  of  law 
inferentially  arising  on  the  facts  stated  in  the  general  verdict.  Suydam 
V.  Williamson,  20  How.  427,  15  L.  ed.  978.  And  ordinarily  no  corn- 
Abbott,  Div.  Jur.  T.— ij({. 
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petent  or  careful  attorney  would  neglect  so  important  a  matter  aa 
this.  Louisville,  N.  A.  &  C.  R.  Co.  v.  Flanagan,  113  Ind.  488,  14 
N.  E.  370. 

But  the  verdict  proposed  should  fairly  cover  and  include  all  the  contro- 
verted issues,  and  be  reasonably  specific.  Hoppe  v.  Chicago,  M.  & 
St.  P.  R.  Co.  61  Wis.  358,  21  N.  W.  227 ;  McLimans  v.  Lancaster,  63 
Wis.  604,  23  N.  W.  689.  Otherwise  there  must  necessarily  be  a  fail- 
'  ure  to  determine  such  issues  and  the  result  must  be  a  mistrial.  Pratt 
V.  Peck,  65  Wis.  463,  27  N.  W.  180.  But  the  court  should  not  be 
required  to  prepare  the  verdict.  Case  v.  Ellis,  4  Ind.  App.  224,  31 
N.  E.  917. 

It  should  not  be  in  the  form  of  interrogatories  submitted  to  the  jury  and 
their  answers  thereto.     Hall  v.  Ratliflf,  93  Va.  327,  24  S.  E.  1011. 

In  Indiana,  however,  the  legislature  changed  the  practice  as  it  formerly 
existed,  of  permitting  the  court  to  submit  to  the  jury  two  special 
verdicts  drafted  by  the  respective  parties  in  a  narrative  form,  leavin^r 
the  jurors  to  accept  and  return  the  one  which  they  considered  the 
evidence  sustained  (see  Hopkins  v.  Stanley,  43  Ini.  558,  for  the 
former  rule),  and  now  requires  that  a  special  verdict  shall  be  framed 
by  the  means  of  interrogatories,  each  of  which  is  to  be  answered  by 
the  jury,  under  the  evidence,  and  each  to  be  io  framed  as  to  re- 
quire the  finding  thereon  to  embrace  but  a  single  fact.  The  statute 
as  amended  directs  that  counsel  on  either  side  shall  prepare  such 
special  verdict,  meaning  and  intending  that  counsel  on  each  side  shall 
prepare  such  a  number  of  interrogatories  as  may  be  necessary  to 
cover  all  of  the  facts  material  to  the  issues  in  the  action,  all  of  which 
interrogatories  are  to  be  submitted  to  the  court,  subject  to  its  change, 
modification,  and  final  approval.  When  so  approved,  the  court  causes 
them  to  be  numbered,  not  in  separate  sets,  but  as  an  entirety  from 
one  to  the  close,  and  submit  them  to  the  jury  with  the  instruction 
that  each  be  answered  and  all  returned  as  a  special  verdict  in  the 
cause.  Bower  v.  Bower,  146  Ind.  393,  45  N.  E.  595.  Burns's  Anno. 
Stat.  1914  (Supp.  1918)  §  572,  provides  that  the  court  shall  when 
requested  by  either  party  instruct  the  jury  to  find  specially  upon  par- 
ticular questions  of  fact  to  be  stated  to  them  in  writing  in  the  form 
of  interrogatories  on  any  or  all  the  issues  in  the  cause. 

So,  also,  in  Wisconsin,  a  special  verdict  is  in  the  form  of  interrogatories 
submitted  to  the  jury  to  be  answered  by  them.  Wis.  Stat.  1917,  § 
2858.    Compare  other  Codes  and  statutes  on  this  question. 

« Lindner  v.  St.  Paul  F.  &  M.  Ins.  Co.  93  Wis.  626,  67  N.  W.  1126.  As 
where  it  is  inartificially  worded.    Fenn  v.  Blanchard,  2  Yeates,  643. 

Nor  is  the  formal  conclusion,  finding  in  the  alternative  on  the  facts  found, 
necessary  to  the  validity  of  a  special  verdict  othei*wifle  unobjectionable. 
Helwig  V.  Beckner,  149  Ind.  l3l,  46  N.  E.  644,  48  N.  E.  788;  Bower 
V.  Bower,  146  Ind.  393,  45  N.  E.  595,  and  cases  cited;  Hendrickson  v. 
Walker,  32  Mich.  68.  Although  it  is  proper  for  the  court  in  case  of 
such  omission  to  send  the  jury  back  with  instructions  to  add  the  prop- 
er formal  conclusion.    Toler  v.  Keiher,  81  Ind.  383. 

AadJl^   is  no   objection   that   a   special   verdict,    ^fter   finding   the  fa6ta 
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upon  which  it  calls  for  the  application  of  the  law  for  the  plaintiff^ 
Qiakes  a  further  finding  of  fact  before  asking  for  the  conclusion  of 
law  for  defendant.  Evansville  &  T.  H.  R.  Co,  v.  Taft,  2  Ind.  App. 
237,  28  N.  E.  443. 

3  Reed  v.  Madison,  85  Wis.  667,  56  N.  W.  182;  Berg  v.  Chicago,  M.  k 
St.  P.  R.  Co.  60  Wis.  419,  7  N.  W.  347;  Rowley  v.  Chicago,  M.  & 
St.  P.  R.  Co.  135  Wis.  208,  115  N.  W.  865;  Heflin  v.  Burns,  70  Tex. 
347,  8  S.  W.  48. 


6.  Instruction  of  jury  as  to.- — Instructions  to  the  jury  in  re- 
spect to  questions  for  a  special  verdict  should  be  directed  there^ 
to  specifically,  and  be  confined  to  such  explanation  thereof  and 
the  law  in  respect  thereto  as  to  enable  the  jury  to  answer  them 
intelligently,  having  regard  to  the  burden  of  proof,  care  being 
exercised  not  to  suggest  as  to  any  question  the  effect  of  the  an- 
swer thereto  upon  the  ultimate  rights  of  either  party.^  And 
where  a  special  verdict  is  requested,  no  instructions  are  proper 
except  such  as  are  necessary  to  inform  the  jury  as  to  the  issues 
made  by  the  pleadings,  tlie  rules  for  weighing  and  reconciling 
testimony,  and  who  has  the  burden  of  proof  as  to  the  facts  to  be 
found,  and  whatever  else  may  be  necessary  to  enable  the  jury 
clearly  to  understand  their  duties  concerning  such  special  ver- 
diet  and  the  facts  to  be  found  therein.^  When  a  special  verdict 
is  taken^  general  instructions  on  any  subject  involved  should 
not  be  given.^  And  instructions  regarding  the  effect  of  an  an- 
swer or  the  answers  as  a  whole  should  not  be  given.*  The  jury 
may  be  instructed,  however,  as  to  the  nature  of  the  action,  the 
issues,  the  form  of  the  verdict,  and  their  general  duties.^  So, 
the  trial  judge  may  properly  admonish  the  jury  to  make  their 
answers  to  the  several  questions  submitted  consistent  with  one 
another.®  So,  questions  of  law  may  arise  in  the  process  of  in- 
vestigatioi^,  requiring  special  instructions  by  the  court.^  And 
it  is  error  for  the  court  to  refuse  proper  instructions  as  to  the 
measure  of  damages,  provided  all  legal  rules  relative  to  the 
request  for  and  submission  of  such  instructions  are  complied 
with.* 

1  Schrunk' V. .  St.  Joseph,  120  Wis.  223,  97  N.  W.  946. 

»Uden  V.  Oitiaens'  Street  R.  Co.  352  Ind.  507,  71  Am.  St.  Rep.  336,  62 
N.  E.  799;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Frawley,  1X0  Ind.  18,  9 
N.  E.  594. 
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«Maiicll  V.  Hartford,  112  Wis.  40,  87  N.  W.  816;  Goesel  v.  Davig,  100 
Wis.  678,  76  N.  W.  768;  Reed  v.  Madison,  85  Wis.  667,  56  N.  W. 
182;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Hart,  119  Ind.  273,  4  L.K.A. 
649,  21  N.  E.  753;  Bower  v.  Bower,  146  Ind.  303,  45  N.  E.  695;  Mor- 
rison V;  Lee,  13  N.  D.  591,  102  N.  W.  223,;  Cole  v.  Crawford,  69 
Tex.  126,  5  S.  W.  646. 

4  Baxter  v.  Chicago  &  N.  W^R.  Co.  104  Wis.  307,  80  N.  W.  644;  Missinskie 
V.  McMurdo,  107  Wis.  578,  83  N.  W.  758;  Bottoms  v.  Seaboard  & 
R.  R.  Co.  109  N.  C.  72,  13  S.  E.  738;  Morrison  v.  Lee,  13  N.  D.  691, 
102  N.  W.  223. 

*Loui8ville,  N,  A.  &  C.  R,  Co.  v.  Hart,  119  Ind.  273,  4  L.R.A.  549,  21 
N.  E.  753. 

fiHoppe  V.  Chicago,  M.  &  St.  P.  R.  Co.  61   Wis.  357,  21  N.  W.  227. 

VPaducah  &  L.  E.  R.  Co.  v.  Letcher,  5  ky.  L.  Rep.  252. 

8  Western  U.  Teleg.  Co.  v.  Newhouse,  6  Ind.  App.  422,  33  N.  E.  800.  For 
instruction  to  jury  as  to,  see  also  note  in  24  L.R.A.  (N.S.)   62. 

c.  Union  of  special  with  general  verdict, — The  rule  has  been 
laid  down  in  a  Federal  court  that  a  special  verdict,  however 
constructed,  should  state  all  the  facts  essential  to  the  determi- 
nation of  the  issues  of  the  case,  and  should  not  be  accompanied 
by  a  general  verdict,  and  that  a  judge  may  properly  refuse  to 
require  a  jury  to  answer  special  interrogatories  in  addition  to 
returning  a  general  verdict.^  And  a  state  law  that  a  judge  shall 
require  the  jury  to  answer  special  interrogatories  in  addition 
to  their  general  verdict  has  no  application  to  the  courts  of  the 
United  States.^  The  right  of  state  courts  to  order  and  render 
special  verdicts  would  seem  to  depend  upon  statutory  provisions; 
but  it  seems  to  be  the  general,  if  not  universal,  practice  to  per- 
mit them,  unless  the  statute  is  so  worded  as  to  effect  a  prohibi- 
tion.^ And  a  statute  authorizing  special  findings  of  fact  by 
a  jury,  and  providing  for  judgment  upon  them  if  they  are  in- 
consistent with  the  general  verdict,  does  not  violate  the  con- 
stitutional right  of  trial  by  jury.*  ' 

1  Daube  v.  Philadelphia  &  R.  Coal  &  I.  Co.  23  C.  C.  A.  420,  46  U.  S.  App. 
691,  77  Fed.  713. 

•  Indianapolis  &  St.  L.  R.  Co.  v.  Horst,  93  U.  S.  291, '23  L.  ed.  898;  Mc- 

'  Elwee  V.  Metropolitan  Lumber  Co.   16  G.  C,  A.  233,.  37  U,  S.  App. 
266,  69  Fed.  302.  . 

iSee  cases  in  note  in  24  L.R.A. (N.S.)    64. 
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4  Walker  v.  New  Mexico  &  S.  P.  R.  Co.  165  U.  S.  593,  41  L.  ed.  837,  17 
Sup.  Ct.  Rep.  421. 

The  general  rule  is  that,  when  a  special  verdict  or  special 
findings  of  fact  hy  a  jury,  taken  and  construed  together,  are 
irreconcilahle  and  inconsistent  with  their  general  verdict,  the 
former  mnst  control  the  latter,  and  the  courts  shall  give  judg- 
ment accordingly  on  the  special  verdict  or  findings,  notwith- 
standing the  general  verdict.^  When  a  general  verdict  is  found, 
and  particular  questions  of  fact  are  also  answered  hy  the  jury, 
however,  the  general  verdict  decides  all  the  issues,  and  if  the 
findings  upon  the  particular  questions  are  not  inconsistent  therc- 
vrith,  judgment  follows  the  general  verdict.^  To  entitle  a 
party  to  a  judgment  upon  a  special  verdict,  against  a  general 
verdict  in  favor  of  the  other  party,  the  special  findings  must  be 
irreconcilably  inconsistent  with  the  general  verdict.*  And 
where  a  general  verdict  is  rendered,  and  also  a  special  verdict 
or  answers  to  interrogatories,  no  presumption  can  be  indulged 
in  favor  of  the  special  verdict  or  answers  to  the  interrogatories, 
but  all  reasonable  presumptions  will  be  indulged  to  sustain  the 
general  verdict.'* 

To  entitle  a  party  having  the  burden  of  proof  to  a  judgment 
upon  a  special  verdict,  notwithstanding  a  general  verdict  in 
favor  of  the  other  party,  the  special  findings  must  of  them- 
selves, or. when  taken  together  with  the  facts  admitted  by  the 
pleadings,  be  sufficient  to  establish  or  defeat,  as  the  case  may 
be,  the  right  to  recover.* 

And  where  the  facts  specially  found  in  a  verdict,  when  con- 
strued together,  are  manifestly  inconsistent  with  each  other, 
and  contradictory  and  uncertain  in  their  meaning,  such  special 
findings  of  fact  will  not  control  the  general  verdict,  though  they 
are  inconsistent,  but  the  latter  must  stand,  and  judgment  must 
be  rendered  without  regard  to  the  special  findings  of  the  jury.* 
Nor  can  judgment  non  obstante  veredicto  be  given  for  either 
party,  where  the  special  verdict  is  inconsistent  and  contradic- 
tory, until  the  conflicting  portions  of  it  are  set  aside.'' 

1  Grand  Rapids  &  I.  R.  Co.  v.  McArnally,  98  Tnd.  412;  Morford  v.  Chicngo, 
I.  &  L.  R.  Co.  158  Ind.  494,  63  N.  E.  857;  Warring  v.  Preear,  «4 
Cal.  64,  28  Pac.  115;  Simmons  v.  Hamilton.  56  Csil.  493:  Stanley  v. 
Atchison,  T.  k  S.  F.  R.  Co.  78  Kan.  87>  96  Pac.  34;  Missouri,  K.  & 
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T.  R.  Co.  V.  Bussey,  66  Kan.  735,  71  Pac.  261;  Scvery  v.  Chicago, 
R.  I.  &  P.  R.  Co.  6  Okla.  153,  60  Pac.  162;  Reeves  v.  Chicago,  M. 
&  St.  P.  R.  Co.  24  S.  D.  84,  123  N.  W.  498;  Davis  v.  Farmington,  42 
Wis.  425 }  Lemke  v.  Chicago,  M.  &  St.  P.  R.  Co;  39  Wis.  449. 

SEisemann  v.  Swan,  6  Bosw.  668;  M'Michen  t,  Amos,  4  Rand.  (Va.) 
134. 

8  Hardin  v.  Branner,  25  Iowa,  364;  Tate  v.  Missouri  P.  R.  Co.  143  111. 
App.  289;  Hershman  v.  Hershman,  63  Ind.  451;  Thompson  v.  Cin- 
cinnati, L.  &  C.  R.  Co.  54  Ind.  197;  Wabash  R.  Co.  v.  Keister,  163 
Ind.  609,  67  K  E.  521. 

4  Jeffersonville  v.  Gray,  165  Ind.  26,  74  N.  E.  dU-y  Union  Traction  Co.  v. 
Vandercook,  32  Ind.  App.  621,-69  N.  E.  486;  Central  Union  Teleph. 
Co.  V.  Fehring,  146  IndL  189,  45  N.  E.  64;  CJiicago  &  N.  W.  R.  Co. 
▼.  Dunleavy,  129  111.  132,  22  N.  E.  15. 

B  Hardin  v.  Branner,  25  Iowa,  364;  Rice  v.  Evansville,  108  Ind.  7,  68  Am. 
Rep.  22,  9  N.  E.  139;  McCoy  v.  Kokomo  R.  &  Light  Co.  158  Iiid.  562, 
64  N.  E.  92;  Louisville  &  N.  R.  Co.  v.  Brice,  84  Ky.  298,  1  S.  W.  483. 

6  Redelsheimer  v.  Miller,  107  Ind.  485,  8  N.  E.  447;  Wabash  R.  Co.  v. 
Savage,  110  Ind.  156,  9  N.  E.  85;  St.  Louis  &  S.  F.  R.  Co.  v.  Bricker, 
61  Kan.  224,  59  Pac.  268;  Stanley  v.  Atchison,  T.  &  S.  F.  R.  Co.  78 
Kan.  87,  96  Pac.   34. 

^Conroy  v.  Chicago,  St.  P.  M.  &  0.  R.  Co.  96  Wis.  243,  38  L.R.A.  4J9, 
70  N.  W.  486.  For  union  of  special  with  general  verdict,  see  also 
note  in  24  L.R.A.(N.S.)   64. 

d.  Construction, — A  special  verdict  should  be  construed  rea- 
sonably and  fairly,  giving  no  heed  to  slight  defects  and  snbtile 
and  refined  distinctions,  and  giving  no  aid  by  intendment  or  in- 
ferences other  than  those  which  necessarily  follow.^  And  in 
construing  si  special  verdict,  the  court  should  look  to  the  entire 
verdict,  and  not  to  isolated  or  detached  parts  of  it.*  All  the 
parts  should  be  considered  together  with  a  view  to  harmonize 
them,  and  if  ihis  is  possible  without  violating  the  apparent 
sense  of  any  material  finding  when  so  compared  with  aill  other 
parts  of  the  verdict,  there  is  no  such  ambiguity  as  will  render 
the  verdict  insufficient  to  sustain  a  judgment.'  And  facts 
gathered  from  several  findings  of  a  special  verdict,  although 
not  stated  in  logical  or  consecutive  order,  must  be  considered 
as  an. entirety,  and  not  in  fragmentary  parts.*  So,  findings  of 
fact  in  special  verdicts  must  be  fairly  construed  with  reference 
to  the  pleadings  and  the  manifest  intention  of  the  trial  court.*'' 
The  true  meaning  of  the  jury  is  to  be  sought  for,  and  the  verdict 
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is  not  to  be*  construed  with  the  strictness  applicable  to  pleadings, 
but  liberally  and  with  a  view  that  it  shall  stand  rather  than 
fall.®  So,  it  is  the  duty  of  the  court  to  harmonize  the  special 
findings  with  the  general  verdict  in  support  of  the  judgment 
rendered,  if  possible.''  However,  it  is  error  for  the  court  to 
assume  a  fact  about  which  the  evidence  is  conflicting,  and  fail 
to  submit  to  the  jury  the  issue  relative  to  such  fact.*  And  courts 
are  confined  to  the  facts  found  in  a  special  verdict,®  and  cannot 
resort  to  the  evidence  to  supply  substantial  omissions.^®  A 
special  verdict  will  be  construed  most  strongly  against  the  party 
having  the  burden  of  proof. ^^  And  where  a  finding,  regarded 
either  by  itself  or  in  the  light  of  other  findings,  is  liot  specific 
and  certain,  and  the  jury  is  discharged  without  any  objection 
to  it,  or  any  effort  to  have  it  made  specific  and  certain,  it  will 
thereafter  be  construed  against  the  party  in  whose  favor  it  was 
found.  ^^ 

iBecknell  v.  Hosier,  10  Ind.  App.  6,  37  N.  E.  580;  Keller  v.  Gaskill,  20 
Ind.  App.  502,  50  N.  E.  363;  Branson  v.  Studabaker,  133  Ind.  147, 
33  N..  E.  98;  Woodward  v.  Davis,  127  Ind.  172^  26  N.  E.  687;  Pullman 
Palace  Car  Co.  y.  Gay  lord,  9  I\y.  L.  Kcp.  58;  Mayo  v.  Keaton,  78 
Ga.  125,  2  S.  E.  687;  Cobb  v.  Wise,  71  Ga.  103. 

aVoria  v.  Star  City  Bldg.  &  L.  Asso.  20  Ind.  App.  030,  50  N.  E.  779; 
Tate  V.  IVIissouri  P.  R.  Co.  143  lU.  App.  289. 

3  Keller  v.  Gaskill,  20  Ind.  App.  502,  50  N.  E.  363;  Branson  v.  Studa- 
baker, 133  Ind.  147,  33  N.  E.  98;  Alhambra  Addition  Water  Co.  v. 
Richardson,  72  Cal.  598,  14  Pac*  379;  Fenn  v.  Blanchard,  2  Yeates, 
543. 

•  Louisville,  N.  A.  &  C.  R.  Co.  v.  Lynch,  147  Ind.  165,  34  L.R.A.  293,  44 

N.  E.  997,  46  N.  E.  471. 

•  ^enske  v.  Nelson,  74  Minn.  1,  76  N.  W.  785;  Everit  v.  Walworth  County 

Bank,  13  Wis.  420. 

e  Milter  v.  Sliacklcford,  4  Dana,  274. 

7  Missouri,  K.  &  T.  R.  Co.  v.  Bussey,  66  Kan.  736y  71  Pac.  261, 

•  Kilgore  v.  Moore,  14  Tex.  Civ.  App.  20,  36  S.  W.  317. 

•  Fenn  t.  Blanchard,  2  Yeates,  643 ;   McCormick  v.  Royal   Ins.   Co.  163 

Pa.  184,  29  Atl.  747;  Loew  v.  Stocker,  61  Pa.  347. 

10  Louisville,  N.  A,  k  C.  R.  Co.  v.  Quinn,  14  Ind.  App.  554,  43  N.  E.  240; 

Mayo  V.  Keatou,  78  Ga.  125,  2  S.  E.  687;  Cobb  v.  Wise,  71  Ga.  103. 

11  Louisville,  N.  A.  &  C.  R.  Co.  v.  Costello,  9  Ind.  App.  462,  36  N.  E. 

299. 

12  Kansas  P.  R.  Co.  v.  Pointer,  14  Kan.  37. 
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For  other  cases  as  to  construction  of  special  verdict,  see  note,  in  24  L.R.A. 
(N.S.)  70. 

8.  Correction  of  verdict. 

a.  By  rejection  of  surplusage, — Where  there  is  enough  in  a 
special  verdict  to  authorize  a  judgment,  other  facts  insuiBcient, 
but  not  inconsistent,  may  be  regarded  as  surplusage.^  And 
probative  facts  or  conclusions  of  law  contained  in  the  findings 
must  be  totally  disregarded  by  the  court  when  it  comes  to  scruti- 
nize the  legal  value  of  the  facts  found.*  Where  a  special  verdict 
includes  findings  of  evidence,  conclusions  of  law,  or  matters 
outside  the  issues,  such  findings  will  be  disregarded,  and  if  the 
verdict,  stripped  of  such  superfluities,  is  still  sufficient  to  sup- 
port a  judgment  either  way  under  the  issues,  a  motion  for  a 
venire  de  novo  will  be  overruled.* 

1  Miller  v.  Shackleford,  4  Dana,  274. 

For  note  on  correction  of  special  verdict  by  rejection  of  surplusage,  see  24 
L.R.A.(N.S.)   72. 

«  Ginn  v.  Myrick,  3  Ohio  N.  P.  N.  S.  448,  16  Ohio  S.  &  C.  P.  Dec.  558. 

» Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  Adams,  105  Ind.  151,  5  N.  E.  187; 
Reeves  v.  Grot;tendick,  131  Ind.  107,  30  N.  E.  889;  Paxton  v.  Vincennes 
Mfg.  Co.  20  Ind.  App.  253,  50  N.  E.  583;  Wysong  v.  Nealis,  13  Ind. 
App.  165,  41  N.  E.  388;  Ginn  v.  Myrick,  3  Ohio  N.  P.  N.  S.  448,  16 
Ohio  S.  &  C.  P.  Dec.  668. 

h.  By  amendment. — The  trial  court  may  at  any  time,  by 
amendment,  correct  a  clerical  error  in  a  verdict  to  make  it  con- 
form to  the  real  issue  which  has  been  submitted  to  the  jury, 
and  the  power  to  do  so  is  not  limited  to  the  period  before  the 
verdict  has  been  returned  by  the  jury.^  And  if  important,  un- 
disputed facts  are  omitted  by  mistake  from  a  special  verdict, 
or  are  incorrectly  recited  thereiuj  the  court  niay,  upon  full 
proof  thereof,  so  amend  or  mold  the  verdict  as  to  make  it  con- 
form to  the  undisputed  facts.*  So,  where  any  one  of  the  find- 
ings of  a  special  verdict  is  not  specific  and  certain,  either  party 
may  require  that  it  be  made  so  before  the  jury  is  discharged.* 
And  where  there  are  two  or  more  issues  in  an  action,  and  a  ver- 
dict is  found  as  to  some  issues,  but  is  silent  as  to  others,  the 
verdict  is  amendable,  if,  by  the  certificate  of  the  judge,  it  shall 
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appear  that  there  was  no  other  matter  in  trial  except  what  is 
embraced  in  the  issues  on  which  the  verdict  is  sufficient,  and 
this  may  be  corrected  even  pending  a  writ  of  error.*  So,  if  the 
inconsistency  between  the  findings  arises  from  a  mistake  in  fram- 
ing the  question  submitted  to  the  jury,  the  proper  course  is  to 
amend  the  questions  so  as  to  conform  to  the  true  intention."  A 
verdict  may  be  amended  by  the  judge's  notes  in  the  appellate 
court  after  error  brought  and  joinder  in  error.*  And  where 
the  verdict  is  sufficient  in  substance  to  conclude  the  parties  up- 
on the  issues  tried,  the  appellate  court  may  make  it  right  and 
give  it  appropriate  words  by  amending  the  transcript  and  order- 
ing the  record  below  to  be  corrected.''  And  in  a  civil  case  it 
may  be  amended  by  the  notes  of  the  clerk  of  assize.*  But  a 
special  verdict  cannot  be  amended  by  the  minutes  of  the  judge 
without  the  consent  of  both  parties.*  So,  where  there  is  the 
slightest  doubt  as  to  what  transpired  on  the  trial,  or  if  any  ex- 
ists that  the  whole  case  has  been  disposed  of  by  the  court  and 
jury,  an  amendment  to  a  special  verdict  should  not  be  allowed.**^ 
And  a  material  finding  in  favor  of  the  plaintiff  cannot  be  strick- 
en from  the  record,  and  a  judgment  rendered  for  defendant,, 
where  there  is  any  evidence  to  support  it."  Nor  can  a  material 
finding  in  a  special  verdict  be  amended  by  the  court,  and  a  dif- 
ferent one,  in  whole  or  in  part,  substituted  for  it,  though  there 
is  evidence  to  support  it.**  And  the  omission  of  a  jury  to  find 
a  verdict  on  one  of  the  issues  joined  in  a  case  cannot  be  cor- 
rected on  writ  of  error.** 

1  Acton  V.  Dooley,  16  Mo.  App.  441. 

A  full  review  of  the  authorities  on  amendment  of  special  verdict  will  be 
found  in  a  note  in  24  L.R.A.(N.S.)   72. 

«McCormiek  v.  Royal  Ins.  Co.   163  Pa.   184,  29   Atl.  747;    Crich  v.  Wfl- 
liamsburg  City  F.  Ins.  Co.  45  Minn.  441,  48  N.  W.  198. 

5  Kansas  P.  R.  Co.  y.  Pointer,  14  Kan.  37. 

« Clark  v.  Lamb,  6  Pick.  516;  Jones  v.  Kennedy,  11  Pick.  125. 
ft  MeHale  v.  McDonnell,  175  Pa.  632,  34  Atl.  966. 

6  Clark  y.  Lunb,  8  Pick.  415,  19  Am.  Dec.  332;  Walker  y.  Dewing,  8  Pldc. 

620;  Petrie  v.  Hannay,  3  T.  R.  659. 

7  Burhans  y.  Tibbits,  7  How.  Pr.  21. 

8  R.  y.  Keat,  1  Salk.  47,  91  £ng.  Reprint,  47. 
•  Walker  y.  Dewing,  8  Pick.  620. 
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10  Burhans  v.  Tibbits,  7  How.  Pr.  21. 

11  Conroy  v.  Chicago,  St.  P.  M.  &  0.  R.  Co.  96  Wis.  243,  38  L.R.A.  419, 

70  N.  W.  486. 

l«  Sheehy  v.  Puffy,  89  Wis.  6,  61  N.  W.  295.. 
18  Middleton  v.  Quigley,  12  N.  J.  L.  352. 

c»  By  venire  de  novo, — It  is  only  where  a  special  verdict  is 
defective  in  form,  as  distinguished  from  substance,  that  it  will 
be  remedied  by  venire  de  novo,  which  is  a  process  by  which  the 
verdict  is  sent  back  to  the  same  jury  for  re-examination  and 
correction.*  And  a  motion  for  a  venire  de  novo  will  not  be 
sustained  except  where  there  is  some  defect,  uncertainty,  or  am- 
biguity upon  the  face  of  the  verdict,  rendering  it  so  defective 
that  judgment  cannot  be  rendered  upon  it.*^  So,  a  verdict  which 
finds  the  substance  of  the  issues,  and  is  free  from  uncertainty 
and  ambiguity,  and  assessed  damages,  and  is  not  so  defective 
as  to  prevent  the  rendition  of  judgment  thereon,  is  not  subject 
to  a  venire  de  novo,*  But  where  a  special  verdict  is  so  ambigu- 
ous or  uncertain  that  the  court  cannot  say  for  what  party  judg- 
ment ought  to  be  given,  a  venire  de  novo  ought  to  be  awarded.* 
^Lnd  this  is  so  although  there  is  sufficient  evidence  to  establish 
the  facts  not  distinctly  found.^  And  a  motion  for  a  venire  de 
novo  is  proper  where  there  is  a  failure  to  assess  damages,®  or 
where  the  special  verdict  omits  to  find  the  facts,*'  or  where  the 
finding  was  of  less  than  the  whole  matter  put  in  issue.*  And 
where  the  facts  found  show  that  there  were  other  facts  touch- 
ing which  there  was  evidence,  the  proof  of  which  is  not  nega- 
tived by  the  finding,  the  court  should  award  a  venire  de  novo.® 
So,  if,  instead  of  the  facts  which  ought  to  have  been  found  by 
special  verdict,  it  states  only  matters  of  evidence  in  relation 
thereto,  the  remedy  is  by  motion  for  a  venire  de  novo.*^ 

A  jury  cannot  be  required  to  reconsider  a  verdict,  however, 
when  the  one  offered  was  a  plain  and  explicit  response  upon 
the  issues  submitted.^^  And  this  is  so  though  the  finding  em- 
braces more  than  is  necessary."  So,  that  a  special  verdict  con- 
tains no  finding  upon  particular  matters  of  fact  in  issue  is  not 
sufficient  ground  for  a  venire  de  riovo.^* 

1  Citizens'  Bank  v.  Bolen,  121  Ind.  301,  23  N.  E.  146;  Reeves  v.  Qrotten- 
dick,  131  Ind.  107,  30  N.  E.  889. 
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•  Indianapolis,  P.  &  C.  R.   Co.  v.   Bush,   101  Ind.   582 ;    Hadley  v.   Lake 

Erie  &  W.  R.  Co.  21  Ind.  App.  675,  51  N.  E.  337 ;  Heckelman  v.  Rupp, 
85  Ind.  286;  Central  Union  Teleph.  Co.  v.  Fehring,  146  Ind.  189, 
45  N.  E.  64;  Bartley  v.  Phillips,  114  Ind.  189,  16  N.  E.  508;  Brown 
V.  Ralston,  4  Rand.  (Va.)  504. 
SHerahman  y.  Hershman,  63  Ind.  451;  Louisville^  N.  A.  &  0.  R.  Co.  y. 
Flanagan,  113  Ind.  488,  3  Am.  St  Rep.  674,  14  N.  £.  370;  Wabash 
County  y.  Pearson,  120  Ind.  426,  16  Am.  St.  Rep.  325,  22  N.  E.  134. 

•  Bellows  V.  Hallowell  &  A.  Bank,  2  Mason,  31,  Fed.  Cas.  No.  1,279 ;  Ward 

V.  Cochran,  150  U.  S.  597,  37  L.  ed.  1195,  14  Sup.  Ct.  Rep.  230;  Stod- 
der  y.  Powell,  1  Stew.  (Ala.)  287;  Spraker  y.  Armstrong,  79  Ind. 
677;  Bosseker  y.  Cramer,  18  Ind.  44;  Cincinnati  &  C.  R.  Co.  y.  Wash- 
burn, 25  Ind.  259;  Graham  v.  Bayne,  18  How.  60,  15  L.  ed.  265;  Pren- 
tice y.  Zane,  8  How.  484, 12  L.  ed.  1166;  Barnes  v.  Williams,  11  Wheal. 
415,  6  L.  ed.  508. 

Where  the  jury  return  evasive  and  equivocal  answers,  the  court  should,  on 
motion,  require  the  jury  to  make  definite  and  unequivocal  answers. 
Stewart  y.  Henningsen  Produce  Co.  88  Kan.  521,  129  Pac.  181,  50 
L.R.A(N.S.)  Ill,  Ann.  Cas.  1914B,  701. 

5  Ward  y.  Cochran,  150  U.  S.  597,  37  L.  ed.  1195,  14  Sup.  Ct.  Rep.  230; 
Barnes  v.  Williams,  11  Wheat,  415,  6  L.  ed.  508. 

•  Brickley  v.  Weghorn,  71  Ind.  497;  Bosseker  v.  Cramer,  18  Ind.  44;  Smith 

y.  Jeffries,  26  Ind.  378;  Whitworth  v.  Ballard,  56  Ind.  279. 

7  Seward  v.  Jackson,  8  Cow.  406. 

8  Bosseker  y.  Cramer,  18  Ind.  44 ;   Smith  v.  Jeffries,  25  Ind.  378 ;   Hous. 

worth  v.  Bloomhuflf,  54  Ind.  487;  Whitworth  v.  Ballard,  56  Ind.  279; 
Jenkins  v.  Parkhill,  25  Ind.  473. 

9  Sewall  y.  Glidden,  1  Ala.  52. 

10  Jones  V.  Baird,  76  Ind.  164;   Dixon  y.  Duke,  85  Ind.  434;   Parker  y. 

Hubble,  75  Ind.  580;  Boyer  v.  Robertson,  144  Ind.  604,  43  N.  E.  879; 
Cherry  v.  Slade,  7  N.  C.  (3  Murph.)  82;  Graham  v.  Bayne,  18  How. 
60,  15  L.  ed.  265. 

"State  y.  Arrington,  7  N.  C.  (3  Murph.)   571. 

1«  Dehority  v.  Nelson,  56  Ind.  414. 

18  Evansyille  &  T.  H.  R.  Co.  y.  Taft,  2  Ind.  App.  237,  28  N.  E.  448. 

d.  By  new  trial, — The  proper  practice  when  a  special  ver- 
dict is  insufficient,  insensible,  or  in  violent  antagonism  to  the 
evidence,  is  to  set  it  aside  and  grant  a  new  trial. ^  So,  where  a 
special  verdict  or  finding  does  not  cover  all  the  issues  in  a  case, 
or  all  the  facts  involved  in  any  of  the  issues,  the  remedy  is  by 
a  motion  for  a  ne.w  trial,*  and  not  by  motion  for  a  venire  de 
novo.*    And  the  same  rule  applies  where  the  verdict  finds  facts 
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not  within  the  issues,*  or  facts  not  established  by  the  evidence.' 
If  a  special  verdict  ought  to  have  found  facts  which  are  not 
found,  the  remedy  is  by  motion  for  new  trial,  on  the  ground 
that  the  verdict  is  contrary  to  law.®  And  a  trial  judge  who  con- 
siders that  certain  special  findings  are  not  sustained  by  the  evi- 
dence is  under  duty  to  set  them  aside  on  motion."'  And  where 
issues  triable  by  jury  were  not  submitted  to  the  jury  in  the  mode 
required  by  law,  there  is  no  alternative  but  to  reverse  the  judg- 
ment with  directions  that  a  trial  be  had  upon  all  the  material 
issues  of  fact.*  A  mere  defect  in  a  special  verdict  or  finding  of 
the  court,  however,  cannot  be  reached  by  a  motion  for  new  trial." 
Nor  can  an  inconsistency  between  a  general  verdict  and  answers 
to  interrogatories  be  presented  by  a  motion  for  new  trial.^'* 
And  a  new  trial  for  failure  to  find  facts  which  the  evidence 
tended  to  prove  is  properly  denied  where  such  facts,  if  found, 
would  not  have  changed  the  result. ^^ 

1  State  V.  Blue,  84  N.  C.  807;  Byington  v.  Merrill,  112  Wis.  211,  88  N. 
W.  26. 

« Citizens'  Bank  v.  Bolen,  121  Ind.  301,  23  N.  E.  146;  Louisville,  N.  A. 
&  C.  R.  Co.  V.  Hart,  119  Ind.  273,  4  L.R.A.  549,  21  N.  E.  753;  Vinton 
V.  Baldwin,  95  Ind.  433;  Crich  v.  Williamsburg  City  F.  Ins.  Co.  45 
Minn.  441,  48  N.  W.  198;  Ililliard  v.  Outlaw,  92  N.  C.  266;  Beare 
V.  Wright,  14  N.  D.  26,  69  L.R.A.  409,  103  N.  W  632,  8  Ann.  Oas. 
1057. 

3Heiney  v.  Lontz,  147  Ind.  417,  46  N.  E.  665;  Brazil  Block  Coal  Co.  v. 
Hoodlet,  129  Ind.  327,  27  N.  E.  741;  Louisville,  N.  A.  &  C.  R.  Co. 
V.  Oreen,  120  Ind    367,  22  N.  E.  327;  Ex  parte  Walla,  73  Ind.  95. 

As  to  remedy  by  venire  de  novo  generally,  see  supra. 

♦  Indianapolis,  P.  &  C.  R.  Co.  v.  Bush,  101  Ind.  582. 

5  Louisville,  N.  A.  &  C.  R.  Co.  v.  Green,  120  Ind.  367,  22  N.  E.  327;  Indiana, 

B.  &  W.  R.  Co.  V.  Finnell,  116  Ind.  414,  19  N.  E.  204. 

6  Lafayette  v.  Alien,  81  Ind.  166;  Aydelotte  v.  BiUings,  8.  Gal.  App.  673, 

97  Pac.  698. 

7  Casey-Swasey  Co.  v.  Manchester  Fire  Ins.   Co.  32  Tex.  Civ.  App.   158, 

73  S.  W.  864. 

«  Hodges  V.  Easton,  106  U.  S.  408,  27  L.  ed.  169,  1  Sup.  Ct.  Rep.  309. 

»  Smith  V.  Jeffries,  25  Ind.  378. 

10  Brickley  v.  Weghorn,  71  Ind.  497. 

"Ft.  Wayne  v.  Burnell,  13  Ind.  App.  669,  42  N.  E.  242.  For  new  trial 
as  remedy  for  correction  of  special  verdict,  see  also  note  in  24  L.R.A. 
(N.S.)   76. 
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B.  Speoiai.  Questions  and  Findings. 

9.  Power  of  court  to  put  special  questions. 

The  court  has  power,  unless  otherwise  provided  by  statute,  to 
require  a  jury  on  rendering  a  general  verdict  to  find  specially 
upon  any  questions  of  fact  in  the  issues  submitted  t^tthem.^ 
So  doing  is  in  the  discretion  of  the  judge,*  in  respect  to  the 
number,  form,  character,  and  substance  of  the  questions,*  unless 
made  matter  of  right  by  the  statute.* 

1  McMasters  v.  Westchester  County  Mut.  Ins.  Co.  26  Wend.  279;  Dyer  v. 
Greene,  23  Me.  464;  Spaulding  v.  Robbius,  42  Vt.  90-93;  Richardsou 
V.  Weare,  62  N.  H.  80. 

The  exercise  of  this  power  does  not  depend  on  the  consent  of  the  parties. 
Freedman  v.  New  York,  N.  H.  &  H.  R.  Co.  81  Conn.  601,  71  Atl.  901, 
15  Ann.  Cas.  464,  and  note  on  common  law  power  and  duty  of  court 
to  submit  special  interrogatories. 

Not  error  to  do  so  against  objection.    BarstoW  v.  Sprague,  40  N.  H.  27,  33. 

The  court  may  direct  the  jury  to  find  specially  upon  the  corporate  ex- 
istence of  the  plaintiff  in  addition  to  their  general  verdict,  under  Cal. 
Code  Civ.  Proc.  §  625.  Authorizing  the  court  to  instruct  the  jury  if 
they  render  a  general  verdict  to  find  upon  particular  questions  of  fact. 
Fresno  Canal  &  Irrig.  Co.  v.  Warner,  72  Cal.  37^,  14  Pac.  37. 

Jfx  a  replevin  suit  continued  as  an  action  for  the  recovery  of  money  only 
it  is  discretionary  with  the  jury,  whether  they  will'  make  special  find- 
ings. Under  a  statutory  provision  that  the  jury  may  in  its  discre- 
tion render  a  general  or  special  verdict  in  an  action  for  the  recovery 
of  money  only,  or  specific  property,  and  vesting  in  the  court  power  to 
direct  the  jury  in  all  other  cases.  Meyers  v.  Hart,  3  Colo.  App.  392,  33 
Pac.  647. 

The  district  court  of  Kansas  may  of  its  own  motion  submit  special  ques- 
tions of  fact  to  the  jury  in  a  case  at  law  as  well  as  in  equity.  Mannen 
V.  Stebbins,  1  Kan.  App.  261,  40  Pac.  1085;  Waggoner  v.  Oursler,  64 
Kan.  141,  37  Pac.  973. 

The  court  may  demand  a  special  finding  concerning  any  subject  upon  which 
it  may  properly  instruct  the  jury.  -Gourley  v.  St,  Louis  &  S»  F.  R. 
Co.  25  Mo.  App.  144. 

Under  a  statute  providing  that  the  jury  can  be  instructed  to  make  special 
findings  only  when  they  render  a  general  verdict,  the  coiirt  cannot 
be  required  to  instruct  the  jury  that  it  is  their  duty  to  answer  special 
interrogatories  upon  the  evidence  without  regard  to  their  special  ver- 
dict. Atchison,  T.  &  S.  F.  R.  Co.  v.  Johnson,  3  Okla.  41,  41  Pac  641. 
See  La  Grange  County  v.  Kromer,  8  Ind.  446* 
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In  an  action  to  recover  for  services  in  procuring  a  purchaser  for  land  the 
court  inay,  under  Wis.  Rev.  Stat.  §  2658,  submit  the  case  for  a  general 
verdict  and  for  answers  to  special  questions.  Oliver  v.  Morawetz,  97 
Wis.  332,  72  N.  W.  877. 

Requested  interrogatories  are  properly  refused  where  the  requcfst  is  abso- 
lute, and  not  qualified  by  the  condition  that  they  are  to  be  answered 
■  in  the  event  a  general  verdict  is  returned.    Sun  Oil  Co.  v.  Ohio  Farm- 
ers' Jin's.  Co.  15  Ohio  C.  C.  355,  8  Ohio  C.  D.  145. 

Statutes  requiring  instructions  to  be  in  writing  do  not  necessarily  apply 
to  a  direction  to  find  specially.  McCalHster  v.  Mount,  73  Ind.  559, 
567. 

8  In  many  jurisdictions  this  discretionary  power  is  given  by  statute.  27 
R.  C.  L.  p.  867,  §  39;  Civil  Prac.  Act,  §  459. 

St.  Louis  &  S.  F.  R.  Co.  v.  Jones,  59  Ark.  105,  26  S.  W.  595;  Denver  Consol. 
Electric  Co.  v.  Simpson,  21  Colo.  371,  31  L.R.A.  566,  41  Pac.  499; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Lawler,  40  Neb.  356,  58  N.  W.  968  (cit- 
ing Cobbey's  Consol.  Stat,  1893,  §  4813)  ;  Floaten  v.  Ferrell,  24  Neb. 
347,  38  N.  W.  732  (construing  Neb.  Code,  §  293);  Maxon  v.  J.  I. 
Case  Threshing  Mach.  Co.  81  Neb.  546,  116  N.  W.  281,  16  L.R.A. 
(N.S.)  963;  Davis  v.  Guardian  Assur.  Co.  87  Hun,  414,  34  N.  Y.  Supp. 
334  (construing  N.  Y.  Code  Civ.  Proc.  1187);  Wild  v.  Oregon  Short 
Line  &  U.  N.  R.  Co.  21  Or.  159,  27  Pac.  954;  Enos  v.  St.  Paul  F.  &  M. 
Ins.  Co.  4  S.  D.  639,  57  N.  W.  919  (construing  Comp.  Laws,  §  5061)  ; 
Columbia  &  S.  R.  Co.  v.  Hawthorne,  3  W^ash.  Terr.  353,  19  Pac.  25; 
Walker  v.  McNeill,  17  Wash.  582,  50  Pac.  518  (under  Wash.  Code); 
Pencil  V.  Home  Ins.  Co.  3  Wash.  485,  28  Pac.  1031  (construing  Code, 
§  242)  ;  Kerr  v.  Lunsford,  31  W.  Va.  659,  2  L.R.A.  668,  8  S.  E.  493 
(construing  2  Comp.  Laws,  §  6026)  ;  McGrath  v.  Bloomer,  73  Wis.  29, 
40  N.  W.  585;  McDougall  v.  Ashland  Sulphite-Fire  Co.  97  Wis.  382, 
73  N.  W.  327   (construing  Sanborn  &  B.  Anno.  Stat.  §  2858). 

A  Federal  court  is  not  bound  to  direct  special  findings  by  a  clause  in  a 
state  Code  in  regard  to  the  duties  of  courts.  Dwyer  v.  St.  Louis  &  S. 
F.  R.  Co.  52  Fed.  87. 

It  is  the  duty  of  the  court,  under  the  Kansas  statutes,  upon  request  of 
either  party,  to  require  the  jury  to  make  special  findings  of  material 
facts.    Bickford  v.  Champlin,  3  Kan.  App.  681,  44  Pac.  901. 

The  court  may,  in  its  discretion,  under  Utah  Comp.  Laws  1888,  §  3374,  re-- 
fuse  to  direct  thft  jury  to  make  special  findings  in  an  action  for  per- 
sonal injuries.     Mangum  v.  Bullion,  B.  &  C.  Min.  Co.  15  Utah',  534, 
50   Pac.   834. 

It  is  optional  with  the  court  to  submit  or  refuse  particular  questions  of 
fact  to  the  jury,  under  Cal.  Code  Civ.  Proc.  §  625,  in  an  action  for 
the  recovery  of  money  only.  Olmstead  v.  Dsi-uphiny,  104  Cal.  635,  38 
Pac.  .505. 

It  is  discretionary  with  the  trial  court,  in  an  action  for  negligently  caus- 
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ing  the  deatli  of  plaintiff's  itotestate,  to  instruct  the  jury  to  make  spe- 
cial findings  of  questions  of  fact,  under  2  Utah  Comp.  Laws  1888, 
.    §  3374.    V^ebb  v.  Denver  &  R.  G.  W.  R.  Co.  7  Utah,  17,  24  Pac.  616. 

The  court  may,  in  its  discretion,  submit  special  findings  in  addition  to 
those  which  the  parties  had  requested.  Norton  v.  Volzke,  158  111.  402, 
41  N.  E.  1085. 

«  Hackford  v.  Kew  York  C.  &  H.  R.  R.  Co.  53  N.  Y.  654;  Forrest  v.  Forrest, 
6  Duer,  102;  s.  c.  3  Abb.  Pr.  144;  American  Co.  v.  Bradford,  27  Cal. 
365;  Evans  v.  Moseley,  84  Kan.  322,  114  Pac.  374,  50  L.R.A.(N.S.> 
889. 

Under  a .  statutory  provision  that  the  court  shall  in  all  cases  when  re- 
quired by  either  party  instruct  the  jury  if  they  render  a  general  ver- 
■       diet  tp  find  specially  upon  particular  questions  of. fact,  the  judge  can- 
not require  special  findings  except  in  connection  with  a  general  ver- 
dict.   La  Grange  County  v.  Kromer,  8  Ind.  446,  449. 

Allen  v.  Davison,  16  Ind.  416;  Jacksonville  S.  E.  R.  Co.  v.  South  worth,  32 
111.  App.  307,  affirmed  in  135  111.  250,  25  N.  E.  1093;  Chicago  &  N.  W. 
R.  Co.  V.  Bouck,  33  111.  App.  123;  Toledo,  St.  L.  &  K.  C.  R.  Co.  v. 
Kid,  29  111.  App.  353 ;  Powell  v.  Chittick,  89  Iowa,  513,  56  N.  W.  652 ; 
Gardner  v.  Meeker,  169  111.  40,^  48  N.  E.  307. 

When  only  seven  special  questions  fairly  covering  the  vital  questions  raised 
by  the  pleadings  are  requested,  the  court  should  submit  them  all  and 
not  select  three  of  the  number  to  the  exclusion  of  the  others.  Coblentz 
v.  Putifer,  87  Kan.  719,  125  Pac.  30,  42  L.R.A.(N.S.)    298. 

*  In  some  instances  the  submission  of  such  questions  is  made  mandatory 
on  a  proper  request,  or  even  in  the  absence  of  such  request.  27  R.  C. 
li.  p.  867,  §  39.  A  state  statute  making  it  matter  of  right  does  not 
apply  in  the  courts  of  the  United  States.  Indianapolis  &  St.  L.  R.  Co. 
V.  Hdrst,  93  U.  S.  291,  23  L.  ed.  898.  ,  ' 

10.  When  to  be  put. 

In  the  absence  of  special  provision,  the  court  may  j&x  the 
time  for  submitting  special  questions/  and  may  refuse  to  re- 
ceiye.them  if  unseasonably  put.* 

1  Even  where,  as  in  Indiana,  the  putting  of  such  questions  is  matter  of 
right.     Malady  v.' McEnary,  30  Ind.  273,  277. 

8 Malady  v.  McEnary,  30  Ind.  273  (holding  refusal  to  receive  during  charge 
not  error)  ;  Burleson  v.  Burleson,  28  Tex.  383,  411  (holding  refusal  to 
receive  further  question  after  jury  had  returned  with  their  verdict  not 
error) ;  Lambert  v.  McFarland,  7  Nev.  159  (holding  refusal  to  put 
questions  first  offered  after  jury  were  ready  with  verdict  not  error ) . 

A  request  fosr  a  special  finding  mad^  lifter  ^h^  fviidence  has  heen  partly 
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heard  is  too  late,  under  Ind.  Key.  Stat.  1881,  §  551.    Hartlep  v.  Cole, 
120  Ind.  247,  22  N.  E.  130. 

Must  be  presented  at  least  before  the  commencement  of  the  argument  of 
counsel  to  the  jury,  otherwise  they  cannot  be  submitted  at  all.  Cale- 
donian F.  Ins.  Co.  V.  Traub,  86  Md.  86,  37  Atl.  782. 

Not  too  late  when  presented  after  the  evidence  is  given  and  before  the 
argument  is  commenced.  Kopelke  v.  Kopeike,  112  Ind.  435,  13  N.  K. 
695. 

Interrogatories  tendered  after  the  beginning  of  the  argument  are  properly 
refused.  Hamline  v.  Engle,  14  Ind.  App.  685,  42  N.  E.  760,  43  N.  E. 
463;  Cleveland  Stone  Co.  v.  Monroe  County  Oolitic  Stone  Co.  11  In<L 
App.  423,  39  N.  E.  172. 

Must  be  submitted,  under  111.  Rev.  Stat.  1889,  chap.  110,  §  58a,  before  the 
commencement  of  the  argument  to  the  jury,  wliether  the  opening  and 
closing  arguments  for  plaintiff  are  made  by  the  same  or  different  coun- 
sel.   McMahon  v.  Sankey,  133  111.  636,  24  N.  E.  1027. 

A  question  as  to  the  plaintiff's  corporate  existence  may  be  submitted  after 
argument  and  the  giving  of  instructions.  Fresno  Canal  &  Irrig.  Co.  ▼• 
Warner,  72  Cal.  379,  14  Pac.  37. 

A  defendant  who  has  asked  for  direction  of  a  verdict  can  have  specific 
questions  of  fact  submitted  only  by  requesting  such  submission  be- 
fore the  case  is  finally  disposed  of  by  the  direction  of  a  verdict  for 
plaintiff.  Rohbins  v.  Springfield  F.  &  M.  Ins.  Co.  79  Hun,  117,  29 
N.  Y.  Supp.  513. 

That  special  interrogatories  propounded  to  the  jury  were  sealed  in  an 
envelope,  and  thus  delivered  to  the  jury  with  an  instruction  not  to 
open  the  envelope  until  they  had  agreed  upon  a  general  verdict,  is  not 
available  error,  as  the  statute  provides  that  interrogatories  are  only 
to  be  answered  after  a  general  verdict  has  been  agreed  to.  Summers 
V.  Tarney,  123  Ind.  560,  24  N.  E.  678. 

11.  Nature  and  form  of  questions. 

The  judge  should  not  put  to  the  jury  an  Immaterial  question/ 
or  one  not  based  on  the  evidence,*  or  which  calls  for  evidence,* 
or  a  conclusion  of  law,*  or  one  which  assumes  facts  controverted 
in  the  case,  or  requires  mere  speculation  by  the  jury,**  or  one 
an  answer  to  which,  if  contrary  to  the  general  verdict,  would 
not  control  the  same  and  be  conclusive  of  the  issue,*  nor  should 
a  question  leading  in  form  be  submitted.* 

Questions  are  properly  refused  when  embraced  in  interroga- 
tories previously  submitted,''  or  pertaining  to  matters  not  con- 
troverted.* All  material  issues  necessarily  determined  by  the 
jury  in  arriving  at  their  verdict  should  be  submitted,*  but  the 
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snbmissiolx  neM  n6i  cover  all  the  issues/^  nor  those  involved  in 
the  general  verdict/^  nor  need  every  detail  of  the  case  be  made 
a  distinct  issue."  It  ripsts  largely  in  the  souijd  discretion  of  the 
trial  court  ^s  to  how  generally  or  how  particularly  the  question 
of  fact  submitted  shall  he  stated. ^^ 

»  .  i  *  '  « 

1  Hanewaoker  v.  Fepfnan,  47  IlL  App.*  17 ;  Mapnv^U  v.  Boyne»  36  lad.- 120 ; 
LouiaviU^  N.  A.  &  Gw  ^R.  Co.  v.  Hutebard,  IIQ  Ind.  193^  18  N.  E.ieil; 
Aurelias  v.  LaJfce  Erie  &  W.  E,  CJo.  1&  Ind.  App.  584,  49  N.  E.  857; 
Hatfield  v.  Loclfwood,  18  I^wa,  29^;  Weir  v.  Herbert,  6  Kan.  App.  596, 
61  Pac.  582;;  Butr  v.  Honeywell/  6  Kan.  App.  783,  61  P»c.  296 ;  Crane 
V.  Beeder,  26  Miah,.30a;  Sup. Oil. Co.  V;  Ohio  Farmers!  Ins.  Co.  X6.0hio 
C.  C.  355;  8  "Oliio C  D,  145;  Wheeling  Bridge  Co.  y.  Wheeling  &  B. 
Bridge  :Co.  34  W.  Ya.  155,  U  S.  E.  1009;  Bentley  v.  Standard  F.  Ins. 
Co.  40  W.,  Va.  729,  23  S.  E.  684^  ^7.  R.  C.  L.  p.  870,  §  43. 

Interrogatories  which:  aEf^  lor  a. material  tact  tp  ]|;)e  detennined  may  he  suh- 
mitted  to  the  jury^  although  ngjt  calling  for  the  determination  of  an 
ultimate  fact.    Manattv.  Scott,  106  Iowa,  203,  76i  N.  W.  717. 

No  complaint  can  be  made  of  refusal  to  submit  special  Interrogatories  if 
they  call  for  a  finding  of  no  fact  determinative  of  any  issue  in  the  case. 
Jones  V.  Ford,  154  Iowa,  549,  134'n,  W.  5Q9,  38  L.R.A.(N.S.)   777.' 

«Leroy  &  W.  R.  Co.  v.  And^rsotn,  .41  Kan.  528,  .^4  Pac.^5^8 ;.  Caledonia  F. 
Ins.  Co,  v.,Traub,  861  Md.  86,  37.Atl,  7a2,-  ,  >i    , 

The  court  m^y  revise  and  modify  interrogatories  offered  by  the  parties,  .to 

•  correspond  TV{ith  the  iacts  involved-    Tajylor  v.  Wootan,  1  In^.  App. 

188,  27. K,  E...5025  Terre  JIaute  ffc  I,  R.  Co.  v/  Voelker,  31  111.  App.  314. 

8  Lake  Erie  &  W.  R.  Co.  v.  Morain,  140  111.  117;  29  N.  E.  g69;  Chicago,  R. 
.  .1.  &  P.  B.  ,Cp.  V.  Clough,  .13^  IIJ.  636,  85  N,  E.  .664,  29  N.  E.  184>i  Loujia^ 
ville,  N.  A.  &  g,  R.  Co,  v-  Woo<},;lia  Jndv644,  14  N.,  E.  672;  Gates  v. 
Scott,  123  Ind.  459y  24  i^..E.  257;  Huntington  County  Comrs.  y,. Bone- 
brake,  146  Ind.  311,  45  -  N.  E.  470  j  Ft.  Waype  Cooperage  Co.  v.  Page, 
170  Ind.  585,  84  N.  E.  145,  23'L.R.A.(N.S.)  946;  Lauter  v.  Duqkworth, 
19  Ind.  App.  535,  48  N.  E.  864;  Hatfield  v.  Lockwood,  18  Iowa,  29^; 
Aultman  &  T.  Co.  v.  Sheltori,  90  Iowa,  2^8,  57  N.  W.  867;  Runlcle  y. 
Hartford  Ins.  Co.  99  loWa,  414,  68  N.  W.  712;  Adams  v.  Louisville  & 
N.^R.  Co^  6  Ky.' L.  Rep'.  687. 

4  Chicago  &  E.  I.  R.  Co.  v.  Ostrander,  116  Ind.  259J  15  N.  E'.  227,  19  N.  E. 
110.  '  ,    .         , 

An  interro^tory  whether  there  was  any  consideration  for  the  note  sued  on 
is  not  objelctionable  on  the  ground  that  it  calls  for  a  legal  conclusion, 
where  the  juty  has  been  charj^edlthat  if'jgoods  sold  were  u'tterly  worth- 
less when  delivered  there' was  a  failure  of  consideration  for  the  note 
given  for  the  purchase  price.  Toledo  Sav.  Bank  v.  Rathmann,  78 
Iowa,  288,  43  N.  W.  1»3.  . 
.  Abb0tt,  Civ.  Jnr*  T.^67i 
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4aiiamjr^n  v,  Kanawha  Water  &  Li^t  dh.  68  W-  Va.  :6W>i  7.1  S,  5.  259, 
35  L.R.A.(N.S,)    430.  ■: 

B  Firemen's  Ins.  Co.  v.  Appleton  Paper  &  P.  Co.  1,61  XJJ.  9,  43  N.  E.  713; 
Chicago  &  A.  R.  Co.  v.  Reilly,  76  til.  App.  125;  Falkenau  v.  Abraham- 
son,.  66  111.  App.  352^,  Ohi6  &  M.  R:  Go.  v.  Trapp,  4  Ind.  App.  69,  30 
N.  E.  812;  Van  Horn  v.  Overman^  75.  lowai,  421^  89:  N/W.  ^79;  Wbalen 
V.  Chicago,  R.  I.  &  P.  R.  Co.  75  Iowa,  563,  39  N.  W.  894;  German  Sav. 
Bank  v.  Citizens*  ISTat.  Bank,  101  low-a,  530,  70  N.  W.  769;  Power  v. 
Harlow,  S7  Mich.  107,  23  N.  W.  606;  Htmenway  v.'  Brtrnham,  90  Mich. 
227,  51  N.  W.  276;  First  Nat.  Bank  v.  Miltk)i»berger,  »«  N«b.  847, 
51  N.  W.  232 ;  Kerr  v.  Lurtsford,  ai  W. ' Vai  669,'  »•  IL.R.A.  6«8,  8  S. 
E.  493;  Ilsley  v.  WiUori,  42  Wi  Va.  767^  ^6  S.  E.  651. 

But  interrogatories  callii'ig  for  findings  as  to  ultimate  facts  essential  to  the 
determination  of  specific  issues  should  be  submitted,  although  they 
are  not  determinative  of  the  case  under  all  its  issues.  Brown  Land 
Co.  V.  Lehman,  134  Iowa,  712,  112  N.  W.  185,  1^  L:R!'.A.(N.S.)  '88. 

6  Atchison,  T.  &  S.  F.  R.  Co.  v.  Ayeirs,  56  Klan.  176,  42  Pac.  7^2;  Atchison, 

T.  &  S.  F.  R.  Co.  V.  Biitler,  56  Kan:  433,  43  PacJ  767;  Benton  v.  St. 
Louis  &  S.  F.  R.  Co.  25  Mo.  App.  155;  Anderson  v.  McPike,  41  Mo. 
App.  328. 
Special  interrogatories  are  not  improperly  leading  and  suggestive  merely 
because  their  form  indicates  to  the  jury  how  to  find  in  order  to  author- 
ize a  judgment  for  one  party  or  the  other.  Louisville  &  N.  R.  Co.  v. 
Mitchell,  87  Ky.  327,  8  S.  W.  706;  Rice  r.  Rice,  6  Ind.  101; 

7  Chicago  City  R.  Co.  v.  Taylor,  170  111!  49]  48  K.  E.  991;  LotiiSvAle,  N.  A. 

&'C.  R.  Co:  V.  Hubbard,  116  Ind.  193;  18  N.  E.  '611;  PbAtell  v.  Chittick, 
89  Iowa,  613,  56  N.  W.  662;  Atchisbn,  T.'&  B.  T^.  R.  Co.  v.  Hamilton, 
6  Kan,  App.  447,  50  Pac-  102.  ^  ,,     /,        . 

»•  Powell  V.  ChitMck,  89  Iowa/ 513,  ^6  Iff.  W.  652;  Friedmah  V.  New  York, 
N.  H.  &  H.  R.  Co.  81  Conn.  '601;  71  Atl.  901;  l5  Ann.  Cas.  464;  Parkin- 
son Sugar  Co.  v.  Riley,  m  Kan.  401,  31'  Pd«.-  10d<),'  34-  Am;  St;  Rfep.  123. 

^Rfead  V.  State  Ins.  Co.  103  Iowa,  307,' 72  N.  W:  665;  Rouse  v.  Osborne,  3 
Ka;n.  App.  139,  42  Pac.  84.3.  " 

10  Carroll  v.  Chica,go,  B.  &  N.  R,  Co.  99  Wi&.  399,  75  N.  W,  176. 

liMcCuUough  V.  Martin,  —  Ipd..  App.;— ,  35  !?..£.  710;  ,j;ngl^rap^,  f,.  Na- 
tional Union,  103  Iowa,  395,  72  N.  W.,^9,;  O'L^ary  ;v,,.  6^m||ii  Amer- 
ican Ina.  Co.  100  Iqwii,  390,  6ft  N.  W,  686^  ,     .    . 

12  McKinney  v.  Nunn,  82  Tex.  44,  17  S.  W.  516. 

l«  Southern  K,  R.  Co.  v.  Walsh,. 45  Ka^.  653,.  26.  ]Raq.  45, 

« 
Each  interrogatory  shoal4  be  so  foRm«d  as  ito  .preaetit  dtst«iietly  a  single 

material  ,faet.    Atchifl«D>  T,  &  S:  M*  R.  Qq.  y.  Adei:iholdvi68  Kan,  293,  49 

.  Pae.  83;  L.  Wolff  Mfg.  Co.  v.  Wilsow,  158>Ill.i9>.26  LJl;A.!  229,  88  N. 

,     E.  694,    .  ... 

A  question  should  be  refused  unless  it  calls  for  a. direct  answer.    Wilkie  v. 

Chandon,  1  Wash.  366,  25  Pac.  4644<  Ort  iftKio.gelieiraii    Outhrie  ▼. 
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75  Iowa,  563.  39  N.  W.  894.  i  ;,      i  , 

But  it  is  npt  error  to  refiise  to  put  as  a  question  whether  there  a^re,  any  al- 
legatio'iis  iii  tne  complaint  whrcH  are  not  true,  and  if  so,  whatL    ^lorse 

I 

12.  Inspection  and  objection.  i:     ..i.  i    ."      i    ;  . 

The  court  has  power  to  require  each  party  to  submit  his  pro- 
posed  ^qu^UjOn^  tc^ ^  th,e .  oin/^T^^     Up] ?9f iQ^ ,  ^  ,^  .qi^estion,  is  ^ too 


late  after  it  has  been  answered.  ,  .  ... 


•hi/ 


iThis  -poitti  k6dtti^  t6"liaV6  b^feii  ikWf^^a'in^MUd^'^';  Mctinarv,  SO  TiiH 
2n;  2l7y;  knd  it' Is  iU  Mtf^r 'bpitiidn 'tffiat'a'pai'ty  has  a  tight  tk'see 
the"quy^i£ibiife  pi-6i)oged'  %  Iti^'^ad^ei'safy;"  dt*  kny'  taie  unlfess"  they  are 
excWd^d't^'the'jud'^^i     '  "''  - '"  '     '    ' '*"       *'•    '   '  '    "''''•' 

The  court  may  properly  refuse  to  submit  special  interrogatories  to  the  jury 
•  whCTfe'tH'^yiiaVe'not'lM^ii  sfi'biiii'tt^i  &c6tin8el'(m  the  other  side  as  re- ' 
qtiiiiG?d"by'l<^a'Cbde,  §^2W)^.    MtW'v.Mar<*U^, '9^6  Iowa,  6(75,  65  N. 

••;«     •!   .  /    7       .     i     !.  -:   <tM     .  ■    ■«■•  .  •!  .' 
Also,  when  not  shown  to  the  opposing  counsel  until  after  the  beginning 

The  requirement  of  Iowa   Code,   §   2808,  that  questions   be  submitted  to 
the  attorneys  of  the  adverse  party,  is  limited  to  questions  requested  by 
the  parties,  and  doflRt<uAP'id]^idi1»qAhMe<Mfffenaaitt 
,   ^rai4n9^n^,pi^k^,,I^^}9.7fl,j^^^^  ,     ,[ // 

It  is  pnjy  ,yfl^n,,,pne.  9I  }H^e.  Pffjtji^^  ^fSPS^!*  t^i?.  fiouf t^ jto  p^ubmyt.  Bp,QqiaJU 
interrogatories  to  the  jury,  under  the  Illinois  statute  that  the  opposite 
piatty  18  eiiti'tled  to  examine  *  theni  Meiore  the'  'commencement  of  lie 

In  a  chancery  case  brought  to  contest  the  probate  of  a  will  s j)^^!*! ' 'ft!i^-[ ' 
terrogatories   requiring  findings  whether   the   instrument   is  the  will 
of pth^  t^tflptpr,  ]«ll«^r  /hftrfTr*«f  M .  sound' .inift^  .aii4  .tnemdfyj/^'aild » 
>  wihi^t^  ^4►^j^Jlra^>  undwAy  »*fl|ie^W!di)l»-f«^anot.twi*li^ii  tJie'IlliHbis/ statute 
(riB4^iri}rlg,sp#^iaVi9^Mr^^)gfk^ori^llUh^be  srulirm^         t*)  ilie> ladif^rsd. party 
befepierfpgun^eil^.  >iilt^id^ '  ,i:<_-M.  ..,{•     !•■:   (»  -I'^.f^,  mM-  •      vs.!  ,    ..1. 

Pertineat  -^uedtiMie  vtf'tfobt  "fitfeited' in  writitig  aifd  hatideel'  to  ^tke' court 
9l7'the»<6]o«erbf  ifch^te^tnoK^yiriiiMt  bei!gi!iblnitt€id<ti&  1^hef|juf7;>al<}h<siiigh 
the '  attentioD  >  of  "ilk*  nctber  odHnsi^l  *  w^  %ioib  'tsftllieid  to '  tlMn^'  <  until  >  after 
liiBop^iiiig/  aafgumenti  Tdpefea^  v.  'QDirtrwel];'  5Sf  Rmli.  >20|  2ft  IaR'A^  '593, 
35>PaCj'i819;-'' '    ^"   ''•-    /'    ■■■j-i-  •■_  •    ,1-    •'•  -sp    '■■•    '»t- .  •    ^  <':    .. 

2  BrookcrW.  Wfel)^,  41  Ii«l.  *2tf.' -'   ;•''    ''■"•"    "   ''    ^'^""•■'    '• '  •  ' -'      ' 

13.  .With^rawiijg^    //  ^^   // ,,r.>  ^,  .i     ...o/-^   ... 
Where  the  power  of  the  judge  to  putispeeial  4|U0a(aonft/agiriis- 
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cretionary,  he  may,  ih  Kis  discretion,  witlidraw  them  before 
they  have  l^jeen  answered.^  Where  it  is  matter  of  right  he  can- 
not withdraw  a  proper  question  againat  objection  of  the  party 
at  whose  instance  it  was  regularly  put.*  An  interrogatory  an- 
swerable only  by  men  skilled  in  the  science  to  which  it  pertains 
is  properly  withdrawn.* 

.  •  '  .  • 

1  Taylor  v.  Ketchum,  5  Robt.  507;  Moa^i  v.  Priest,  19  Abb.  Pr.  314,  318 

(dicfum) ;  National  Refining  Co.  v.  Miller,  1  S.  D.  548,  47  N.  W.  962. 

2  Otter  Creek  Block  Coal  Co.  v.  Raney,  34  Ind.  329. 

Material  questions  ojQTered  and  «ul)mitted  alter  argument  and  the  giving 
of  instructions  cannot  be:  [with^r^w^  f^om  tl^e  jur^  against  the  ob- 
jection of  the  party  who  offered  them  as  havi];ig  b^ep  offered  too  late, 
where  the  jury  have  been  deliberating  upon  them  for  some  time.  Mc* 
Kelvey  v.  Chesapeake  &  O.  R.  Co.  35  W.  Va.  500,  14  S.  E.  261. 

Interrogatories  to  the  jury  cannot  be  withdraivn  by  the .  proposing  party 
after  the  return  of  a  general  ve^'dict,  but  l^e  oth^r  party  may  insist 
that  the  court  shall  require  an  answer  to  them.  Duesterberg  y.  State 
ex  rel.  Vincennes,  116  Ind.  144,  17  N.  E.  624. 

8  Continental  L.  Ins.  Co.  ,y,  Yung,  ^13  Iud„.1^9,  115  N.  E.  220,  3  Am.  St. 
Hep.  630. 

■    '     ..     -  •     '  '      i 

14.  Insisting  on  aiuiwers  to  special  qnestioiiti 

Where  the  statute  makes  the  puttiiig  of  special  qiiestions  a 
matter  6f  right  it  is  efrror  for  the  coiirt,  agaihfet  the  objection  of 
a  party  at  whose  request  proper. special  questio|is  have  been  put, 
to  receive  a  gewxai .  verdict  without  req^ipiog  answers  to  such 
questions,* 


Ml 


1  Maxwell  ▼.  Boyne,  IS6  Ind.  120;  Rathbutf  v.  Parker,  119  Miclr.  694,  72 
:  N.  W.  81.*  'It  is  error  to  insttudi  the*  jury  tli*-ib  *liey  liettd  ttot  answer 
such  queetioni^  if  in  doubt;  beeiiitse,  ii^pcn  ^^ir^ty  tnaterial  question 
one  party  or  the  other  holds  the  affirmative/  aiid  If'  he  lails  to  make 
'  out  his  case  upon  dt  by  the  evidence  tbe  finidiiAg  ahould  be  against 
him  upon  it.  Oanev.  Heeder^  25.Mioh«  303.  And  that  the  jury  on 
returning- a  general !  verdict  4eeliUre>  their  ittability  to  Mgree  upon  an 
answer  to  a* material  special  cfuestioA  does  not  justify  the  court  in 
directing  them  to  answer  the  -question  by  saying  that  they  do  not 
agree;  they  should  be  required  to  give,  a  prqpeir  answer.  Clark  v. 
Weir,  37  Kan.  98,  14  Pac.  533.  But  a  jury  need  not  answer  special 
questions  submitted  to  them,  where  no  evidence  is  introduced  upon 
which  answers  could  be  given.  Ft.  Scott,  W.  &  W.  R.'l0o.  v.  Karrack^, 
:  46  lEaU;  511i  26  JPaiC;  1027.        '  > 
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Whetliervit  is  erivor  ;U  ^  8f>  where  the  ,p^ttl|ig,ol  such  qiieftioQs.  is  dis- 
cretionary is  disputed.  ,^£Srmatiye — ^Dpopg^  v.  Walker,  15  Neh.  339, 
18  N.  W.  138.  Where  such  questions  are  material.  Sandwich  Enter,- 
prise  Co.  v.  West,  42  Neb.  722^  60  N.  W.  1012^  Negative— Moss  v. 
Priest,  19  Abb.  Pr.  314. 

But  it  is  not  errpr  Jx)  retuse^to  reqi^e  miswei^f  ii^  special  que^.tioi^s,,  ^^1^^ 
answers  in  favor  of  the  party  asking,  them  would  npt  f^ect  the  gen- 
eral result.  Dyer  V.  Taylp^,  50  Ark.  314,  7  S..  W.  268;  Q^o  &  M. 
R.  Co.  V.  Ramey,  39  111.  App.  409,  affirmed  in  139  lil.  9,  ,28  N.  E. 
1087;  Johnson  v.  Continent jal  Ins. 'Co.  39  Mich.  33;  McCIary  v.  Stull, 
44  ?^eb,  175,  62  N.  W.  501 ;  Schneider  v.  Chicago,  B.  &  N.  K.  Co. 
42  liiinri.  68,  43  N.  W,  783.  ,  i  • 


■■■  '      .  .'•)■:< 
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15.  Sufficicpicy  of  nwww. 

Speeial  fineKngs  shonld  be  sufHeient  to  enable  the  coiort  to 
enter  proper  jtidgmbiit^  They  dhotdd  substantially'  coVeif  all 
the  issues  *  A  statement  of  the  opinion  or  impression  of  the 
jury  is  not  enough  a6  an  answer  to  a  special  question.  The 
finding  should  be  positive.^ 

The  jury  at  the  request  of  either  party  should  h^  reqij^ired 
to  give  full  and  responsive.  answ;ers  to  the  particular  (question* 
of  fact  p^t  to  them.*  .  It  is  ^xtqv  for  ,tbe  cpurt  tp  direct  the 
jury  what  answers  they  shall  make  if  4hey  find  the  .general  ver- 
dict in  a  certain  way.*  ,  r.  ;         ;    . 


<  I 

.1  • 


iFiniey  v.  Meadows,  134  Ky.  70,  119  S.  W.  ^16;  27  R.  C.  L..p.  6t7,  S  51. 
8  Aydelotte  v.  Bilijpg,  8  CaL,  App,  673  ,  97  P«c,  .^98.  .      ., ,,. 

>  Hopkins  v.  StaAley,  43  Ind.  553,  659,  and  cases  cited. 

4McPheeters  v.'Biirk,'  48  Kan.  784,  '^0  Pac.  127;  Atchison,  T.  &' 8,  F.  It. 
Co.  V.  Cone,  07  Kan.  567,  15  Pac.  499  j  Jordan  v.  Johnston,  1  Kan. 
App.  656,  42  Pac  415;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Doeirr,  41 
111.  App.  530 ;  American  Cent.  Insl  Co.  v.  fiathaway,  .43  Kan. '  399, 
23  Pac.  428;  Albairiy  tJand' Co.  v.  Rickel,  162  Ind:  222,  70  N.  EJ  158; 
Meholson  T.  Ua^n^  C.  R;  Co.  lOO  Me.  349,  61>Atl.  83#$  Hil^bnan  V: 
Phillipgy  106  Wis.  «lly  82' N.  Wv  56^;  Galveston,  H.  ft  S.  A.  R,.  Co. 
V.  Botts,  22  Tex.  Civ.  App.  609^  66<Q:  W.'6;i4.  i 

The  court's  refusal  to  compel'the  jury  fo  answer  ,  special  questions  is  in 
effect  a  'withdrawal  of  ihem  and  the  same  as  though  t^e  court' had 
refused  to  submit  them  in  the  first  instance.  Burr  v.  Honeywell, 
6  Kan.  App.  783,  61  Pac.  235.  «i       »  •    i?    »':':;<     o! 

S|iecial  qpiestions  cannot  be  wlthdrttWA  because  the  jury  are  unable'  to 
.agriee  as  to  the  answeirs.  jthereto, .  and  •  a  general  verdict  he;  aceepted,* 
where  the  right  ffi  r^oveir  deti^ods.  upoo,  t^^  aQfi^er|».  ^.  s.i^h  queisp 


9^  '  w/.-  eir\^rti-i*-B«A.i.' ifet**; 


.1 ' 


tioiis.  '^Ei'ttientTiftut 'v:^-Pi-dvideri^e-'W!AteftiftfetWi  fAs:  Co:  «7  Idanri.  451, 
70  K  W.  672j'8tinM«;.'^8,  C6VV/^I>u<HeyJe6  Ark:  240,  45  Si  W.  539. 

rt  is  erroneouis  to  instruct'  tie  jury  that  they  iare  not  obliged  to  answer 
absolutely,  or  if  "there  is  a  want  of  evidence.  Crane  v.  Reeder,  25 
Mich.  303   (Cooley,  J.).  f         i  .        ..         .        .  • 

Wie'jiiry  must  answer  !f  there  "is  e^^i'dieiice  oh'the  subject.     Maxwell  v. 
•Boyne,  36  tnd. 'I'^O.'    *But  there' is  ^''^icti^r^ 'that  where  there  is  no 
'      %vid6nce  tlie  jury '^mfey  say  they '  6'anti6t  aYiswer*. '    '        "    " 

A  refusal  to  require  the  jury  to  give  a  more  deiinite  answer  to  an   in- 

t^r rogatory,  is  proper   where  tha|^  iii,t^rrog^tojy .  is  fully  covered    by 

answers  to  other   interrogatories.  Louisvill^  ^«  .-4«  .^  P*   R-  Oo.   v. 
Kane,  120  Ind.  140,  22  N.  E.  80. 

There  is  no  error  in  refusing  to  compel  a  definite  answer,  if  the  answer 
most  favorable  to  the  complaining  party  tHit^'tfoifld^flai(e*%«?*A  iiksitTiteA 
..'.    'irpuld  «dt  haivfes.QentAoll^d  jtih<e;;gefieDaJl  iMviU   i^t.( 'WAjme iQoc^p^ruge 
.,      Co,,v.  Pae^,.17Q  M'>  5815,  84.iN.  .^,,11^5,  ^^}^,^A,0S^)  M^  , 

A, ! finding:,  of  tfc^ejjjwryj  dQiiaiiswfic  4ipi tail ,  dDK»iWflg»^<>py  Avheft«*  rpkirintlff 

.  .receiyedi  aiiyjihipg  .^pr   gec^i^dt/b^s^  8Ufre^dere4,  pim.ply   th^j;  jf^laizitiff 

did  receive  something,   warrants   a  fii^rther   interrogatory   as   to   the 

value  of  what  he  received,    B^nk  of  Monroe  v.  trirfor'd,  79  Iowa,  30C, 

•  ■"44-2fn  W:  558.-'-   -'■•',•'•''♦'•-    -;'■  •:'■:• 

The  jury  may  properly  be  instructed  that  .tliey  n^ay  give  tb'eir  recollection 
'•    of  th^  facts  proofed  itt ■  anAwferihg' tlie  ihtefrogatbry.*    BPeineyrv.  GTarret- 

SBeecher  v.  Galvin,  71  Mich.  391,  39  N.  W.  469  (ciiing  liiife'ili^h.  statute). 

But  CQpAsel  in  his  argui^ent  V^^^f  state  that  the;  g^j^eral  and.  special  ver- 

*dict  should  be  consistent  and  what  the  Ifindi'ngs  should  be  to  support 

a  general  verdict,    'l^oweii  V.'  Chit'tick^'«9^'l6wa, '£^l3,  56  N.  'W.    652. 


I  .        (        -    •       .  1  ■  ■  f !       .  .'    •      ..       .  (  .  .  1 


It.  is  error  fo?  the  coui;t  to,  tell  the  jury  that  th^  nee4.not  answer*   cer- 
tain  questions   in   relation  !tp   the  purdEiase   and  aestfuction   of    dis- 
pute4  articlp  claimed,  under  a  n^ortgage  ff  t^^y  find  jbhat  no  property 
..  was  ial^en  that  was  J^ot  covered  by  the  n^ortga^e.    international  Wreck- 
ing &  Transp.  Cal'v.''M;c^lorra^'  73  Mich.  46^^,  41  H,  W.  510. 

The  ooiM't:  intaiy  '^infettudti  t]M;.juf]$r  that  aft  they  )aiii8Mi^r  an  finteilBiediate 

*  questioir  o£  thle  series /in.  a  ^eciaY/vertlifit  iiii*  certliin' 'Way  i they' meed 

not  consider  the  subsie^oeflft  qiitfations/— r^f ^ectally /.when  cautiikujod   to 

answer    the   questions   according   to   the   evidence,  .regardless    of    the 

:     .result.    Cjlopin  V,  Badger  Pa^. Co,  83„|Yi,.,1^2,  53  .IJ,  W.  452., 

16.  Failure  or  refusal  to  find.  ...s\    ...•<  i^.  r.?\    m^      ^  '    » 

.  .If.fthi^  jmy.iail  to  agri^.oD,7aB;iraswer  tOi.a.;Sp©cial  qjzeBtian, 
tbid^iisequivtaJeiittO  a>'fiAding'iino€n8ildta»t"wi4;h  the^g^a^ral  ver- 
dict^  prbvMed'  th€r'  feet  ii  ihdispeeifaMe"  to  diippdrt  'sUch' » -ver- 
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dfet:*  "OffierWlse!,  if  the  V(il*didt  'can  be  siijipd'rted  oil  any  other 
hypothesis  within  the  scope  of  the  evidence  before  the  jury.* 

.  And  the  verdict  is  i:jot  .vitiated  by  inability  to  a^gree  on  which 
<rf  two  alternatives  they. rely  on,  if  each  would  alone  support  the 
veiidi«t.» 

Ahd  f  ailnre  to  Answer  a  special  interrogatory  as  to  an  imma- 
terial fact  will  not  prevent  receiving  their  verdict* 

1  Ebersole  v.  Northern  C.  R.  Co.  23  Hun,  114;  Arkansas  Midland  R.  Co. 
V.  Canman,  62  Ark.  517,  13  S.  W.  280,  dictum.  ,.     .  . 

It  is  error  to  enter  judgment  upon  a  general  verdict  where  the  jury  re- 
'|^rti%heS^'ilia}^Uty  to  agrefe  upbli  an  answer  to  a  question  proporriided 
to  them  Jar  a  isp^cilal  finding  -wych  eitabrades  the  controlling  itoiM 
^n  the  ca,use.  Tonrtelotte  v.  B'nown,  1  Colo.  App.  ^QSy  29  Pac.  130. 
Failure  to  agree  upoB  answers  to  ^lateriaI  questions  will  be  construe4 
as  equivalent  ,to  findings  against  the  party  having  the  burden  of  proof, 
'  A6tWith'staWdiiig  a  general  Verdict  in  his  favor.  Nichols  v.  Wadsworth. 
40  Miiiti. '647,  li*  N.  W.  541. 

STKeftlbttv  r.  Cetitiial  lo^a  "R. 'Co.  OSIoWtt,  470,  23  N.  W.  745,  27  N.  W. 

.466;' AiwireTtB  y.  Maaon  City  *  Ft.  'Dj  R.  Co.  77  Iowa,  669,  42  N.  W. 

513;  D|y^.v.  Taylor,  50  Ark,  ^314,,  7  S.  W.  258;  27.  R.  C.  L.  .p.  836,  §  59, 

•  Mjuriay.v.  N^w  York  1+  ^na.Cp.  96. :N,  X.  614,  48  Am.  Rep.  658;  dicttm 
in  Arkansas  Midland  R.  Co.  v.  Canman,  52  Ark.  517,  13  S.  W.  280. 

4lkii€ai  Depot  Ai  R.  OO;  V-;  lJMidfaier/60  G^o;  22,  114  Pac.  316,  33  L.R.A. 
(N.8.)  483. 

17.  tnsiBtbig  on  general  verdict  when  special  questions  are  an- 
swered. , 

Where  speedal  que&tions  aTe  answered  the  party  has  a  right  to 
have  a  g^eral  verdict  rendered,  unless'  a  proper  special  ver-. 
diet  is  Inade.^ 

1  Hodges  V.  B^aston,  106  tJ.  S.  408,  27  L.  ed.  169,  1  Sup,  Ct.  Rep.  307 ; 
Cae^y  v.  bwyre,  15  Hun,.  153;  Eudaly,  v.  Eu<^aty,  37  Ind.  440;  Talt 
V.  Baker,  2  K^n,  App.  600,  42  Pac.  502. 

Interrpgatpriei^  with,  thfsir  answers  con^titVtte .»  spemal  verdiet  within  this 
rule  (Hily  wh^e  they  eng^brape- and  coiver  alltheiBsueB  in- the  <}ausec 
Pea  y.  Pea,  35  Ipd.  387;  Gojpman  y.  Si^  iPawJ,  M.'&  M.  R;  Go.  38  Minn. 
^60,.  ,36  K.  W.  638.  3iit  «  partjy  waives  -bis  vigikt  to  a  geDeral  ver- 
dict hu  sftipulating  ihnJt  cer^taiu  questions  of  faxit  be  submitted  to 
the  jury  ^nd  that  the  other  questions  be  reserTed  and  decided  by  the 
court  and  by  failing  to^bjeot;  when  the  answers  of  the  •  jury  at^  re- 
turned.   State  Ins.  Co.  v.  Gray,  44  Kan.  731,  25  Pac.  197. 
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It  is  reverfiible  error  lor  the  court  to  interfefe  with  the  statutory  dim- 
cretion  of  the  jury  to  "render  a  general  or  special  verdict"  and  pre- 
vent them  from  returning  a  general  verdict  (Shadbolt  &  B.  Iron  Co. 
V.  Camp,  80  Towa,  539,  45  N.  W.  1062)  where  the  special  findings 
do  not  fully  cover  the  cause.  Kiley  v.  Mitchell,  36  Minii.  3,  '29  N.  W. 
588.  But  the  reception  by  the  court  of  special  findings  alone  by  m 
jury  who  have. been  directed . to  return  both  a  general  and  special 
verdict  is  not  available  error^ — especially  when  no  exception  is  taken 
when  the  findings  are  returned.  National  Horse  Importing  Co.  v. 
Novak,  95  Iowa,  596,  64  N.  W.  616. 

• 

18.  Findings  inconsistent  with  general  verdict. 

Answers  to  special  questions  submitted,  to  the.  jury,  if  incon- 
flistent  with  the  general  verdict^  control  the  latter,  and  the 
court  may  give  judgment  accordingly/  and  this  is  to  be  entered 
without  setting  aside  the  general  verdict.* 

A  finding  is  not  inconsistent  with  the  general  verdict  within 
this  rule  if  any  other  hypothesis  of  fact  capable  of  being  sup- 
ported by  the  evidence  before  the  jury  might  supply  its  place.* 
A  finding  upon  a  special  interrogatory  asking  the  jury,  not  a 
question  of  fact,' but  its  opinion  upon  a  question  of  law,  as  to 
the  n^ligence  of  a  person,  cannot  overrule  a  general  verdict.* 

1  McDermott  v.  Higby,  23  Cal.  489 ;  Hio  Grande  Southerri  R.  Go.  V.  Deasey, 
3  Colo.  App.  196,  32  Pac.  725;  Everett  v.  Buchanan^  2  Dak.  249,  6 
N.  W.  439,  8  N.  W.  31  (citing  Dak.  Code  Civ.  Proc.  §  261,  but  holding 
that  the  special  findings  were  npt  inconsistent  with  the  general  ver- 
diet)  ;  Gwin  v.  Gwin,  5  Idaho,  271,  48  Pac.  295  (citing  Idaho  Rev.  Stat. 
§  4397)  ;  Crosse  v.  Supreme  Lodge,  K.  L.  H.  264  111.  80,  96  I^.  E.  261, 
45  L.R.A.(N.S.)  1625  Neteon  v.  Neeiy,  63  Ind.  194  >  Koryady  v.  Iiake 
Shore  &  M.  S.  R.  Co.  131  ^nd.  261,. 29  N.  E.  1069 j  South  Bend  v. 
Turner,  156  Ind.  418,  60  N.  E.  271,  83  Am.  St.  Rep^  200,  54  L.R.A. 
306;  Nickols  v.  Weaver,  7  Kan.  373  (citing  Kan.  Gen.  Stat.  684,  §  287)  ; 
Tobie  V.  Brown  County  Comrs.  20  Kan.  14;.  School  Dist.  v.  Lund,  51 
Kan.  731,  33  Pac.  595;  ^fanliey^V.  Atchison,  T^.^A  S.  I'.  Ri  Co.  78  Kan. 
87,  96  Pac.  34;  Baird  v.  Chicago,  R.  1.  &  P.  R.  C6.  55  Wa,  121,  7  N. 
W.  460;  Maceman  v.  Equitable  Life  Assur.  Soc.  69  Minn.  285,  72  N.  W. 
Ill;  Rand  v.  Grubba,  26  Mo.  App.  591;  Neimici  v.  American  Ins.  Co. 
16  Mont.  318,  40  Pac.  597;  Ogg  v.  Shehan,  17  Neb.  323,  22  N.  W.  556; 
Berry  V.  Equitable  Gold  Min.  C6.J29  Nev.'  451,  91  Pac.  637;  Richardson 
V.  Weaa-e,  62  N.  H.  80;  Fraschierifl  f.  H'enriquds,  6  Abb.  Pr.  N.  S. 
251,  283  (per  Brady,  J.) ;  Demfpsfey  V.  New  York,  lO  Daly,  417  (citing 
N.  Y.  Code  Oiv.  Proc.  §  1188)  ;  Blevins  v.  Atchison,  T.  &  S.  F.  R. 
Co.  S'Gkia.'  512,  41  Pac.  92;  Ohoctaw,  O.  &  W.  R.  .Co.  v.  Castanien, 


i«.'- 


XS.V1L SPECIAL  V£K])r0T,  QrHSTIONS  AND  FINDINGS.         906 

23  Okla.  79B;  102  Pac.  86;  Lo^WenbOTg- v.  Rosenthal,  Ifi  Or.  17&,  22 
Pac.  601;  Hbgian  v.  Chicago,  M.  A  St.  P.  R.  Coi  5»  Wii.  139,  17  N. 
^  W.  632;  Gfant  T.  Sji^kktie  TrAction  Co.  47  Wasli.  112,  91  Pac.  553. 
And  8«l»  note  to  Jordan  v,  St.  Pour,  M.  AMJ  R.  Co.  6  Ij.R.A.  574.  To 
the  same  effect  are-  BesB  v;<  GheBapeake>&  O.  R.  Co.  35  W.  Va.  492, 
14  S*  B.  234;  OwlbeTtson  Irrig:  &,  Water  Power  Co.  v;  'dander,  51 
Neb.  539,  71  N;  W.  298;  Pepperali  v.  City  Park  Transit  Co.  15  Wash. 
176,  46  Pac.  407,  45  Pac:  743,  and  Lease  ^^j  Clark,  20  Cal.  387  ( judg- 
ment Mretversed  for  error  in  rel^sing  to  e»ler  judgment  on  special 
findings)  ^  Bremmernsan  r.  Jenningis,  61  Ind.>  334  (wh^re  ttpon  a  gen- 
eral verdict  for  a  defendant,  who  had  set  up  fraud  and  failure  of  con- 
sideration in  an  action  on  a  i^dmis^ory  note;  held  ^  error  to  irefuse 
to  enter  judgment  lor  plaintiff  upon  the  special  findings  that  he 
bought  the  note  for  value  before  maturity  aitd  without  4iotice). 

A  specific  finding  as  to  the  time  a  note  was  paid  prevails  over  a,  general 
recapitulation  of  payments  ma^e,  which  states  another  date  of  pay- 
ment. ClAridge  v:  Evans,  137  Wis.  218,  lia'N.  W.  198,  803,  25  Ti.R.A. 
(N.S.)   144.  ■•••''.       •    >  •  •    .   . 

In  an  action  by  a  depositor  against  a  b,a;Dk  to  recover  the.  amount  of  a 
check  al}eged  ^o  have  been  forge4<  a  verdicf  for  plaintilT  should  b^  set 
aside  where  the  jury  returned  a  special  ^ndiijig  that,  they  wer^  unable 
to  agree  whether  the  gtfgnature  to  tjie  check  was  written  by  plaintiff. 
First  State  Bank  v.  Vogeli,  78  Kan.  264,  96  Pac.  490,  19  L.R.A.(N.S.) 
402.  ]  ■■■■■■,. 

All  reasc^nabl^  presumptions  will  be  indulged  in  favor  of  the  geners(,l  ver- 
dict, w^le  nothing  will  b^  presumed  in  aid  of,  the  special  findings  of 
fact.  Chicago  &  N.  W.  R.  Co.  v..  Dunleavy,  129.:ill.  132,  22  N.  E.  15; 
Chicago  &  E.  I.  R.  Co.  v.  Hedges,  118  Ind.  5^  20  N.  E.  530;  Morrow 
V.  Bonebrake,  84  Kan.  724,  115  Pac.  585,  34  L.R.A.(N.S.)  1147.  Thus, 
all  questions  in  the  case  not  covered  by  the  special  findings  are  ,to  be 
considered  as  having  bieen  found  in  favor  of  and  .covered  by  the  general 
verdict.     Johnson  v.  Miller,  8^  Iowa,  693,  47  N.'W.  903,  48  N.  W., 

1081;  Matchett  v.  Cihcinnati,  W.  &  M.  R.  Co.  132'  Ind.  334,  31  N.E. 
'792.  '  •.,'!.....        -V    ■  •    ■     . 

The  general  verdict  will  stand  unless  the  inconsistency  between  it  and  the 
special  findings  is  manifest  (Case  v.  Chicago,  M.  &  St.  P.  R.  Co.  100 
Iowa,  487,  6d  N.  W.  538;  Bevins  v!  Smith,  42  Kan.  250,  21  Pac.  1064), 
and  the  facts  found  by  fh^  answers  to  the  interrogatories  entitle  the 
party  in  whose  favor  they  are  to  a  judgment.  Louisville  i&  N.  R.  Co. 
V.  Crunk,  119  Ind.  542,  21  N.  E.  31.  And  the  inconsistency  must  be 
irreconcilable.  Chicago  ^  N,  W.|R..Co^  v»  I>jinle%vy,  129  111.  133,  22 
N.  E.  15;  Chicago,  St.  L.  &  P.  R.  Co.  v.  Spilker,  134  Ind.  380,  33  .N. 
E.  280,  34  N.  E.  218 ;  Stringer  v.  Frost,  116  Ind.  447,  2  L.R.A.  614, 
19  N.  E.  331;  Rogers  v.  Leyden,  127  Ind.'  50,  26  N.  E.  210;  Graham 
▼.  Payne,  122  Ind.  403,  24  N.  E.  216;  Wallenburg  v.  Missouri  P.  R.  Co. 
.Ba.Kebfe^,  1,26'K.  W.  289,  37  Ii.ILA.'<N.Si)  135;  Gatea  v.  Chicago, 
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M.  &  St.  P.  R.  Co.  2  S.  D.  422,  Sa  J^.  W.  907;  Runyan  v,  Kanawha 
Water  &  Light  Co.  68  W.  Va.  600,  71  S;  E,  259,  3&  L.BiA.(NiS.)  430; 
State  Bank  v  Shepard,  105  Kan.  206,  182  Pac.  65a,  9  A.L.B.  1014, 
Bumo  V.  Japlin  &  P.  R.  Co.  102  Kan.  287,  171  Pac.  351,  L.R.A.lftlSC, 
997.  And  ^here  the  special  fiudings  and  genteral  vardlet  can  be  har- 
monized by  taking  into  consideration  the  entire  record  of  the  case  and 
construing  the  same  liberally  for  that  purpose.  It  is  the  duty  of  the 
court  so  to  harmonize  them.  Bevins  y.  Smith,  42  Kan.  250,  21  Pac. 
1064.  The  iaconsisteney  is  material  only  where  the  foot  found  ia  an 
ultimate  faot^  or  one  from  ^hich  the  eKistenee-  oB<iifonexlistenee-of  such 
ultimate  fact  necessarily  follows.  Ebsery  v»  Chicago  City  R.  Co.  164 
lU.  518,  46  N.  E.  1017.  But  a  finding  of  pivobative  facts  from  which 
the  court  is  enabled  to  say  that  an  ultimate  fact  neoessarily  resultB  is 
su£Soient  ground  upon  which  to- set  aside  a  general  verdict  rendered 
by  the  jury  in  opposition  to  such  fact.  Severy  v.  Chicago,  R.  I.  &  P.  R. 
Co.  6  Okla.  153,  50  Pac.  162,  and  cases  cited.  • 

^Dempsey  v.  New  Yor]c,  10  Daly,  417.  See,  however,  Neimick  v.  Ajoeri- 
can  Ins.  Co.  16  Mont.  318,  40  Pac.  597  and  Blevins  v.  Atchison,  T.  & 
S.  F.  R.  Co.  3  Okla.  512,  41  Pac.  92  (judgment  setting  aside  general 
verdict  and  rendering  judgment  on  special  findings  affirmed).  And 
see  Omaha  &  R.  Valley  R.  Co.  v.  Hall,  33  Neb.  229,  50  N.  W.  10,  which 
•  it  was  held  error  to  refilse  to  set  aside  a  geneiral  verdict  inconsistent 
and  in  conflict  with  a  special  finding  of  fact. 

8McMurray  v.  Boyd,  58  Ark.  604,  25  S.  W.  505;  Cleveland,  C.  C.  &  St. 
L.  R.  Co.-  v.  Johnson,  7  Ind.  App.  441,  33  N.  E.  1004;  Kellow  v. 
Central  Iowa  R.  Co.  68  Iowa,  470,  2»  N.  W.  740,  27  N.  W.  466 ;  Lake 
Shore  &  M,  8.  R.  Co.  v.  Teeters,  166  Ind.  335,  77  N.  E.  699,  5  L.R.A. 
(N.S.)  425,  20  Am.  Neg.  Rep.  309. 

The  true  test  as  to  whether  special  findings  by  the  jury  are  inconsistent 
and  contradictory,  either  in  themselves  or  with  the  general  verdict, 
is  whether  they  would  warrant  a  different  judgment  from  the  one 
entered.     Gwin  v.  Gwin,  5  Idaho,  271,  48  Pac.  295. 

A  general  verdict  for  plaintiff,  based  on  testimony  that  defendants,  in  the 
exercise  of  reasonable  diligence,  should  have  known  of  a  defect' which 
caused  the  injury,  is  not  overthrown  by  a  special  finding  that  defend.- 
ants  had  no  actual  knowledge  of  the  defect.  Atchison,  T.  &  S.  P.  R.  Co. 
V.  Allen,  75  Kan.  190,  88  Pac.  966,  10  L.R.A.(N.S..)  576.. 

4Runyan  v.  Kanawha  Wa^r  &  Light  Co.  68  W-  Va.  609,  71  S.  B,  259,  35 
L.R.A,(N.S.)  430. 

18;  Inconsistency  between  s|»ecial  findlng^s. 

The  general  verdict  controls  as  between,  spe(j^iaj  findings  in- 
coijsistjant  with  themselves.^ 


I  r  I  ■  , 


iTHf^f  V.  Sbirk,  128  Ind.  378,/.27  .N.  E. '733;  G»ietKv.  Sto^t^- '12a  Ind. 


XXVII. SPECIAL  VERDICT,  QUESTIONS  AND  FINDINGS.         907 

459,  24  N.  E.  257 ;  Smith  v.  Heller,  119  Ind.  212,  21  N.  E.  657 ;  Parke 
County  Comrs.  v.  Wagner,  138  Ind.  609,  38  N.  E.  171;  Inland  Steel 
'^  ^^.  ;^^. Smith,.  16^  Iij<J^  237-  90  N.  .I).  538  i  Williams  y.  Eikenberry,  22 
' '  *  ISTeb'.  '210,  ^4'n.  V.  37?.  '  ContH^  in  I^Ahiai,''  ^riei^^  ikcon^dttncy  of 
answers  to  special  intfeirogato^lfei  with»  ^bcii '  other,  as  well  as  with 
the  general  verdict,  precludes  the  entry  of  any  judgment  and  requires 
a  new  trial.  Kansas  City  v.  Brady,  53  Kiui(...^12,  ,39  iP>ac4  7^;  l^hofB- 
maker  v.  St.  Lotdftn&iSiiF?  IR.  C}oi>30>'Kate4  359ji^  Pac..517t;  St.  Lows 
&  S.  F.  R.  Co.  T.  Shoemaker^t'Sfi* Kf|n.-<  783,. 17  F^as. !5a4./ 

20.  Indirect  finding.  ''"'■     ■     '    ''  ^^  •     '  .ii 

A  special  finding  to  the  effect  that  there  is  pot  stifBcieiit  evi- 
dence of  the  existence  of  the  fact  coiieeTOi»g,whicii,,;the. ques- 
tion was  asked  is  equivalent  to  a  finding  agftiiisb  it>  j  asid  will 
control  a  general  verdict  which  r*[Mtdi^"frfo((rf  of  tiiB  "exiasftenc© 
of  such  fact  to  support  it.*  '"' " '  '    * 

iMcLimans  v.  Lancaster,  63  Wis.  596,  23  Nl  ^.'6$9i).'lr  j.    ;.  ;})i;j    ^  I    j 

ThP  aA9wer '  'fWe*  d^f  jnof  »)«pK>^'  ^<Mm>uiijts, filmply.. ^  «.  .p?)^^  ^^t,  A(}ec|iiiate 

.p^:^^{  q|  th^e'^^st^ncej  pp  th^,{^a(|t  c^i^cc^ning;  whic^i  the  question  was 

propfsed  has  not  heen  produce^  and  is  equivalent  to  a  findihg  against 

'    tie  party  lioldin^  tie' attrWatiVe  lipon  yubfe'facl"  A^fcliWti,  T.'&'S.  V. 

R.  Co.  V.  Johnson,  3  Okla.  41,  41  Pac.  641;  Morrow  r.  Saline' Codnty 

.    Comrs.  21  Kan.  484;  Union  P.  R.  Co.  v.  Shannon,  38  Kan.  476,  16 

Pi'a:  fitfS}  ^'g^;'  hoWeVet,  ']&!gltt/'J..:ife"Er«.'  Co.  v-.  Ralynwrnd,  14a' HI: 

241,  35  N.  E.  729,  holding  that  such  an  atrtW^er'* fails  to  estahlish  the 

'  f^t '  liitjtth-d^i  aibotit  'either  •  'ooe^  Hvay  'v  dgy  .tdw  c(tl?«r,   and  Hawlejr  v; 

•  '    Atlftntioi,  m  lot^a;  JT2,  idCV'Ni^  Wv  51ft,  in  ^whioh  the.ftiwwwlrr  "jGaa't  aay" 

itfts  h^ld'^uival«htito  n^'anflw.et  at.  feill. ;'  .'...., 

8  Atchison,  T.  &  S.  F.  R.  Co.  v.  Swarts,  58  Kan.  235,  48  Pa<Sl  955;  Hay- 
'Mak<  V(.  ^iitnnoDB/  4^  Kani:iApp. '1^^4&  PAt.  728;.  Me«hafii($'  Bmki  r> 
•    Bttl«iie^,'<90>Midh.  Jdm),  49  Ni  Wt  475;    -But  8Uchi«.i)ndi»g.iQ!ilB4niAterial 
)  uitldss'the* 'base! -ilfl  maAe''liy  the  pleadings  altdeyidenoer  ia  90  circum- 
stanced'that 'ikt>  Tedfyvery* Hcas  ibei  had' do  lov^.fis  the;  qufi^tip^t:  la  un- 
Mttled.'  <%ica^O'&iE.  I.>B.  Go.  v<'Gl9yi8tte,a33  Hl.i21>  94f  N^.S.  £(49. 

'■  •       ■■     I' .  .•'••-'.'•.'';'   .-M    .•    ti.-  Ml       I'  •„•.•■'   .         •    •      .  ; 

^    '     '•  •'    '  '  •  u      i  .    ■  *     .!•    '!     f  '•.>•,, ■        .■,:.,  ,      ,(.    '■    .,         r         .. 

■"••)('•  ,        '      ■  I  '        .      ;  ■"         ,        ...;•,■>.•        •  ■  i         ,  ,,.   , 


•  .  f'  1.  •/     ,•    .    . ' 


''••'»'    n"'j    >         l-'      .1"      .!    i«    J  r').'i     '.       '    y«'     '•;.,!';  .,'■...: 


1 1  '  ' 


XXYin..r-BECOEDIJTG  .THE  VEBD16t  AND  ENTER- 
ING JUDGMENT. 

1.  Recording  of  the  verdict.  '  ... 

'2f.  Necessity  of  entering  iaod  I«e<i6rding  the  judgmehi* 

3.  Authority  Wild  dttty'^to  eftter  judgment.  .    " 

4.  Books  for  entry  or  record. 

5.  Thfe  judgment  and  what  it  must  show,  ,  .    •. 
6.,  Minutes,  jjudgmentrroU,  and  record. 

7.  Signing  and  dating. 

8.  Timef  for'entry  and  ricbrd;    '  '    '  ' 

9.  Nunc  J)ro  tunc  entry*  i    •  •  i ;  -  . 
10»  .Compelling  or  prevenljingent^'y,.     ,      , 

11.  Vacating  judgment. 

1.  Recording  of  the  Terdict/ 

"When  the  verdict  has  befen  reeeired,  imd  the  issues  are  die- 
posed  of/  it  is  then  the  duty  of  the  clierk  to  mak^i  such  record 
or  entry  of  it  ag  the  statute  or  the  practice  prescribes,*  or  em- 
body it  in  the  postern}  ,    :      r      . 


r ' 


i>8ee  ante^  chapter  xxvi.  .'  Obviqualy/ oi^ly.  the  more  qommon  principles  can 

.     be  suggested  in  this  work.        ;.  ^ 

Under  i^ome  statutes,  judgment  may  be  entered  on  a  generic  verdict,  thougb 
one  o]f  the  tspecifll  counts  was  not '  proved,  and  the  verdict  waa  not 
amended.     Hopkins  v.  Orr^  124  U.  8.(510,  31  L.  ed.  523,  8  Sup.  Gt. 
:llep.  59a.  ... 

927  R.  O.  L.  p.  841,  §  12.  Th^  verdict  should  be  ahnounoed  or  read  before 
recording,  htlt  assent  of  jury  thereto,  on  feadittg  the  reeord,  and'  fail- 
ure to  object,  niade  the  verdict  good;  Bluih  v;  Pate,  20  Cal.  70.  Hie 
usual  praiotice  is  to  hear  the  vei^drat  announced  by  the  foteman  or  read 
'  by  the  cl^k,  if  it  t>e  a  sealed  one  or'  ode  tendered  in  writing,  in  the 
latter  case  calling  on  the  jury  to  listen  to  their  verdict  as  it  has  "been 
recorded,"  or  entered  on  the  minutes.  Upon  this  being  assented  to  by 
the  jury  as  their  verdict,  it  becomes  a  finality,  and,  as  soon  as  the 
state  of  the  business  of  the  court  permits,  the  clerk  will  extend  it  on 
the  record  from  the  rough  minutes.  Warner  v.  New  York  C.  R.  Co. 
52  N.  Y.  437,  11  Am,  Rep.  724. 

On  collateral  attack  it  is  a  mere  irregularity  that  the  verdict  was  not  re- 
corded. Gunn  V.  Plant,  94  U.  S.  664,  24  L.  ed.  304.  Upon  receiving  a 
verdict,  an  entry  must  be  made  by  the  clerk  in  the  minutes  of  the 
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/CfAurt;^peci|^jiig.  tt^p,  t/ipae  ,91  jtrifil,  .^  names  p|,tthe  jurors. pod  wit; 
nes^esj,  aj^d  aejbtipg,  put  t^e  v^r,dip.t  at  lengt^i.;  .^Lp^  wbe^  a  .specii^l  i^eir- 
diet  is  found,  either  the  judgment  rendered  thereon,  or,  if  the  case  be 
reserved  for  arguinent  or  further  consideration,  the  order  thus'  re- 
serving it  (Cal.  Code  Civ.  Proij,  §  6g8),  is  ^[jroperly.  recorded  by  iiUng 
as  part  of  the  judgment  roti.'  Goldman  v.  Rogers,  85  Cal.  5t4,  24 
Pac.  7«2.    '■■    ■'       ■    '■■       •   "     '•'     •■   '•      "        "■■"'• 

J  I 

To  be  a  bar,  a  verdict  must'  be  entered  on  the  record;  .and  the  payment  of 
the  jury  fee  and  entry  on  the  lien  docket  will  not  suffice.  Ferguson  v. 
Staver,  40  Pa.  213,  i    :     :  :  .        . 

It  need  not  show  thai  ihe  jury  were  sworn.    Waddell  v.  Mage^,  53  Miss. 
'687.  .-..;..,:..■  

■ , '  I     .  .1        •  •  ■    I.    'i  •  •  •» 

Where,  on  a  proper  issue,  \\i.e  v^rd^ct  e8tjif)l^hed.a,will,  it.waa  thfi  clerk's 

duty  in  recording  t)ie,, verdict  to  .SjetjjQut  the  will,  and, Jvay;i»g. failed 

therein,  the  court  had  po^er,  to  ametndi^  accordijigly.    ^r^ewan  v. 

Morris,  44  N.  C.  (Pusbee,  U)  237.  ^  .    ,     1      . 

The  verdict  copied  in  the  judgment  need  not  contain  the  signature  of  the 
foreman,  Missouri,  I^,  &,  T.,  R.  Co.  y*  W^-l^^J^^f-r  "^1^-  P^V.,  Apjf  -r?, 
46  S.  w!  87;  McKinrioh  i^.' Reliance  Lumber  fcb.  63  Tex.  30,' 

'  At  common  law  this  v^as  part  of  tlve  posted.    See  3  61.  Com.  386. 

The  verdict  to  be  teckirded  is  that  'which  the  jiiry  finally 
agree  on  and  render  into  court^^  and  the  recorded  one  control  1^.* 

^  Until  tl\e  terd^t  is/'reoc^ded";  in  t|ic^. Legal  aepaej  it  is  within  the  power 
of  the  jury  und^r  th^  court's  insjtruqtians;  and  cons^uently .  where 
the  jury  returned  a  sealed  verdict  which,  according  to  the  appeal 
book,  was  "entered  on  the  record  of  the  court/*  but  in  fact  was  only 
noted  in  the  rough  minutes,  it  w^s  proper  to  permit  the  jury  to  take 
the  case  again.  In  this' situation  ttie.  verdict  filially  returned  was  the 
V6r(6ct  to  be  recorded  formally  in  tKe  record  proper.  Warner  v.  New 
York  d  K.  Co.  52  N.  Y.  437,  11  Am.  Rep.  7^4. 

S  Hence  a  suggestion  that  the  dollar  mark  found  in  the  recorded  verdict 
was  not  in  the  one  returned  was  ignored.  Leftwich  v.  Day,  32  Miniv 
512,  21  N.  W.  731.  ' 

In  Lambert  v.  Borden,  10  111.  App.  648>  it  was,  held  on  appea<l  l^at  a  re- 
corded verdict  against  defendant  was  the  legal  verdict,  and  prevailed 
over  the  actual  one,, which  was  against  "defendants."  ^e.;0,lso,  Brew- 
er &  6.  Brewing  Co.  v.  Hermann,  88  III.  App.  285..  .... 

Alter.,  ver<li<^t  is  recorded  it  will, not  be  an^^en^ed  an  iujcors'  a^davits  that 
it  me^nt  a  d^erent  amount  from  that  expressed*  1  Dean  v.  New  York, 
29  App.  Div.  350,  51  N.  Y.  Supp.  586. 

The  duty  of:  BecprdatijOin,  like  the  other  entries  leading  to 
the  judgment^  is  a  ministerial  one,  and  the  deik's  failure  does 


»91P         /.       :n         .QlYn^  9m^  JKomw. : 


!..'.'.  f     *  '      .    rf  '•'    '■ 


'  ,•   ! .  •'  : 


Sioi  deprive  the' parties  of  the  %ette6t«f1i^' verdict  iwhwh  may 
be  entered  att  a  latlsr  time;  ^  the  btnissibn' j>ropeW^  to  r^ecdtd  the 
verdict  is  an  irregularity  only*  .   ! 

1  Holt  V.  Holt,  107"Cal.  268,  40  Fiic.  39Q'  (divorce  action  tried  to  a  jury) . 

The  court  may  subsequently  divert  the  entry  of  any  verdict  <f4>«nd,ppi  the 
record  to  be  th^  one  repdere4.  Gross  v.  Sloan,  58  111.  App.  302; 
0*Keefe  v.  Kellogg,  l^  p.  Hj.        '   ]  .'      7.'  ,   '  . 

8Gunn  V.  Plant,  94  U.  S.  664,  24  L.  ed.  304;  State  y.^.  Leiiy,  ,24  :jlW».  362 
(where  entry  of  verdipt  after  discharge  of  jury  was  held^  not  to  im- 
pair the  verdict,  where,  before  tteir  discharge,  it  was  read  to  thena, 
and  they  were  asked  if  it  was  their  verdict,  and  they  assente<i  to  it, 
eV6tt  thdilgh  a  stAt^tfe  s'libistyiiitially*  tfeijiitt-ed  the  cl^rtc  to  immediately 
i-e6drd'the  verdict  arid  thWi  read  it  to  tii^  juf^  bef6re  th^ii*' discharge) , 
As'toVhat  property  cbtistittttes  A'  rfecoi-'cfin^;  se^'Wslrner  vi'N'ew  York 
C.  R.  Co.  62  N.  Y.  437,  443,  11  Am.  Rep.'  t24  'Cper^Fblger,  J.). ' 

•2.  Necessity  of  enterin|j  and  record^^  the  jiii^gm^      " 

Speaking  ge^aer^ljy,  ancj  keeji^ng  i^  piiiid  ,the  v^iai^t  techni- 
cal  terms  made  by  statutes,  it  is  requisite  to  a  technical  judg- 
noj^nt  that  .there  sh^U,  be  an.|eu^ry.afat4|i  aqn[\eipenna?^nt,l|ook 


or  rpcp;:d,^  « 


■  1 1 


',  (1.  .    .     I  ,     ■.  ,      'IM 


The  judgment  is  the  declaration  made  by  the  judge  when  he 
decides  the*  ease,  whtIe^heeiitty"of 'it' is  the  official  memorial 
thereof;  *  but  there  mu6t,  ii  dny  evfe'i^t,  be^soihe  record"  tb  prove 
the  ludffment, 


II      ■■•'.•    1 


Idfunn  V.  i^laiit,  94  V,.  1^!  664,  24 /l.  ^d.  304;,  Green  v^  Vp-n  Buskei-k,  3 
Wall.  44^,  18  L.'ed.  245;  Boker  y.  Bronson,  51  Bl^tcbt  .5/ fed.  Cas. 
N^o."  1,606;  Sprigg  v.  .WellS;  5  kart.,N,.S.  ip4^Ca8e  v!!  Pia;fc9,54  ^owa, 
64,  6  N.  W.  128;  Raymond  v.  Smith,  1  Met.  (Kv.)'  65,'  71  Am.  Pec. 
468;  Schenectady  &  S.  Pt.  Rbact  Co/vi  Tliatcher,  6  How.I^r.  '226. 

Under  statutes  providing  for  the  entry  of  the  "judgment  in  JihA  ju4gi3i^ii'fc 
book,"  the  entry  is  essential;  and  a  pape|r  prepared  by  the  judge  in 
the  fbrm  6i  a  judgment  and'  filerf  "Vintn  the  clerk  inay  be  an  order  for 
Judgment,  btit  is  not  tlie  Judgment  itself. '  liocke  v.  Hub'liard,  9  S.  D. 
'564,  69  N.  W.  688;  M^urin  v.  Carnes,  71"  lilinn.  308,  74  N.  W.  139; 
Rockwood  V.  Davenp6n,  St'Minn"  53^,  6  Am.  St.  Rep!  872,'  36  Jj.  W. 
377,  citing  ca^es;  Re  Wilbefr;  4  N*.  D.  ll9,'28"Ii:R:A.  621,  S9'N.  W. 
t28;'^iifBipp  vl  R<Jche,'8»'N;  Y.  3W;  SbWittah  v.'  Tillihata,  28  Bow.  Pr. 
482.  '■  '•     ":""    •  •  '  ■       '••    •   "'     "■■■      ' 

The  docketing  and  filing  of  the  judgment  roll  will  not  supply  the-  want  of 
entry  ih  tbe<baok.  Rd€kwo4»d  '^.ibavOifk^iKi/SF'MiiUi.  5ft](,  i5  Am.'  St. 
.  ;EI^p,.972,  35N.,W.  «TT.l,..L.  .  .i,.    ...i'JMt;  •■!        -i       •         i.  ■ 
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'B^tire'  ¥ailute^td  mak^  wp  a  tiB^ord  w<>uld  not  defeat  rights  of  parties.  Tfhe 
record  is  hwt  erideiice  oi  the  judgment.  Newman  v.  Cincinnati,  18 
Ohio,  323.  Not  final  till  recorded,  though  announced.  Condee  y.  Bar- 
ton, 62  Cal.  1. 

SViria  f«eneial>fdiscii88io]i»  «iid  ^ollat^on  of  cases  on  livhat  i&  necessary  to 
comtilete  t^e  judgment  by  •  entry  or  record  for  all  purposes,  see  note  to 
28  L.R.A.  621. 

Recording  the  verdict,  see  supra,  §  1. 

'tEvery  j^dgitt^nt  sImII' be  signed  by  the  clerk  >  and  filed  in  his  office,  and 
such  signing  atfd  filiftig  siidll  constvtnte  the  etttry  of  the  judgment.  N. 
Y.  Rules  Oiv.  Prac.  Act.  No.  201. 

Hendltion  fthd  entry  distingui^ed.  Gray  t.<  Palmer,  28  Oal.  416;  Fred 
Miller  "BHwing  Co.  r;  Capitallns.  Co.  Ul  Iowa,  590,  82  Am.  St.  Rep. 
52»,  82  N.  W.  1023. 

Ill  Davis  v.  Shaver,  61  N.  G.  <FhiH.  L.)  18,  91  Am.  DeCi  92,  this  was 
brought  out  by  the  court,  whieh  explained  that  since  a  mmo  pro  tuno^ 
entry  presupposes  that  a  judgment  was  in  fact  previously  entered,  it 
must  iollo'W  that  the  entry  is  a  mere  memorial  of  the  judgment,  and 
,'itot  the  very  judgment.  See  also  Bauman  v..  New  York  G.  R.  Go.  10 
How.  Pr.  -^IS^/Gravt  v.  Roojt,  ^  Gow.  3^4};  Sieber  v.  Frink,  7  Colo. 
148,  2  Pacr  901;  Lick  v.Stockdale,  18  Gal.  2^3;  Casement  v.  Ringgold, 
28  (Qal.  335.  .; 

For  a  full  dis^useitln  -of  l^e  ii«lure  amd  purposa  of  the  enlverii^g  and  re- 
coridiog  of  the  acts  of  the  cpurt  under  the  California  Code,  and  the 
manner  in  which  they  are  to  be  done,  see  Von  Schmidt  v.  Widher,  99 
Gal.  611,,  34  Pac.  109. 

s  See  cases  cited  in  note  to  28  L.R.A.  635,  wherein  it  is  shown  that  an 
order  for  judgment  is  not  admissible  as  a  judgment. 

For  an  explanation  of'  the  reason  and  policy  of  the  practice  of  announcing 
the  judgment^ ,  and  t];ien  recordl^  the  same  under  the  signatul-e  of 
the  Judge  in  a  public  jecord,  see  Montgomery  v.  Viers,  130  Ky.  694, 
.    114  ^,  Wr  251, 

8.  Avthotity-and  duty  to  eiiter  jiidgBient. 

The  rendition  of  the  judgment  is  aii  act  of  the  court,  which 
none  but  the  judge  can  perform,  while  the  entry  of  it,  that  is 
to  say,  the  ministerial  act,  is  the  office  of  the  clerk;  hut  the 
authority  to  make  the  entry  must  come  either  from  the  judge's 
special  direction,  or  from  a  sta^e  in  the  proceedings  wherein 
it  is  made-  the  clerk's  duty^  without  further  order,  to  enter  the 
judgment,  which,  under  the  law  must  follow  the  verdict.^ 

•  Where  a  jury  is^ue  is  made  up  out  of  ano-tber  court,  the  judg- 
naerit  is  to 'be  enteried  by  the  coiirt  which  has  the  case,  and  not 
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by  the  one  which  tries  the  isBue.*  The  judge'a  duties  may  be 
ministerial  in  so  far  as  they  involve  only  the  manual  writing  of 
the  legal  result.' 

iLacoste  ▼.  Eastland,  117  €al.  673;  49  Pac.  ]fe46.  But  the  action  of  the 
clerk  in  entering  the  judgment  etroneouBly  is  the  act  of  the  court, 
when  the  same  is  assailed.  Dillon  y.  Porter,  36  Minn*  341,  31  N.  W. 
56. 

Entry  and  docketing  are  ministerial  tkcts:  one  to  measure  the  time  of  the 
judgment,  and  the  other  for  purpose  of  lien.  Jmb  Angeles  County  Bank 
V.  Raynor,  61  Cal.  145. 

The  ministerial  act  must  rest  on  judicial  authority,  a,n4  U  void  if  a 
legal  judgment  be  lacking.    Steams  y.  Aguirre,  7  Cal.  443. 

And  where  the  entry  was  not  under  the  general  authority  of  the  court 
rules  as  to  the  entry  of  judgments  on  certain  days,  an  entry  by  the 
^        clerk  without  the  special  authority  of  the  judge  was  yoid.    Washing- 
ton Nat.  Bank  y.  Williams,  188  Mass.  103,  74  N.  E.  470. 

Dictum  that  the  clerk,  in  entering  the  judgment  in  the  judgment  book, 
performs  a  merely  clerical  act  and  therein  exercises  the  authority  of 
the  court.    Locke  y.  Hubbard,  9  S.  D.  364,  69  N.  W.  588. 

When  it  is  the  duty  of  the  clerk  to  make  entry;  it  is  immaterial  that  he 
was  requested  thereto  by  one  not  a  party.  Re  Cook,  77  Cal.  220,  1 
L.R.A.  567,  11  Am:  St.  Rep,  267,  17  Pae.  923,  19  Pac.  481* 

Clerk  cannot  in  judge's  absence  ehter  judgment,  ^yen  on  written  order. 
Aspden's  Appeal,  24  Pa.  182. 

Docket  entries  made  in  the  clerk's  office  by  a  deputy,  and  not  in  the  court 
room,  are  valid.    Johns  y.  Fritchey,  39  Md.  268. 

That  giving  two  orders  for  judgment  do  not  impair  the  judgment,  see  Caro- 
lina Grocery  Co.  y.  Moore,  63  S.  C.  184,  41  g.  E.  88. 

Where  the  practice  is  to  receive  the  verdict  in  writing  and  file  it,  judgment 
thereon  can  be  entered  clerically  without  further  minute  entry ;  other- 
wise as  to  verdicts  received  orally,  for  there  a  minute  entry  is  essen- 
tial.   Gunn  y.  Plant,  94  U.  S.  664,  24  L.  ed.  304. 

The  clerk  cannot  make  up  in  the  xveqrd  a  judginvnt  not  .judicially  enltereil. 
Qaughton  v.  Block,  ^4  Miss.  185. 

Entry  by  the  clerk  on  a  verdict  that  is  in  law  a  nullity  will  be  taken 
lor  nothing.  Pressed  Steel  Car  Co.  y.  SteeJ  Car  Forge  Co.  79  C.  C.  A. 
130,  149  Fed.  182. 

s  When  a  law  issue  is  sent  over  from  orphans'  court  in  Maryland,  the  ver- 
dict should  be  certified  back,  and  the  amount  of  costs  and  the  judg- 
ment sh(mld  be  entered  by  the  orphans'  court.    Levy  y..  Levy,  28  Md. 

25.  ,       ■  .     ' 

'Under  the  TazacB  statutes  wh^  a  gener^J,  verdifOt  is  riecelved^  and  all 
motions  are  disponed  oi^  there. remain^  nothing  for  the  judge  bub  the 
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mudalerkU:  mt  ol  entering  tbe.jiidgm^Bt  wlucli  >  l^a^ljr  fQ]jlo]g^8,    Car- 
will  V.  William  M.  Cam«r<m  &  Cq.  10?  T€«.  171,  W,S.  W.  100.  = 

Under  the  statutes  in  some  of  Ae  statesl  it  is  the  duty  of. 
counsel  for  the  party  in  whose  behalf,  the  judgment  is  taken 
to  prepare  the  judgment  roll ;  ^  at  least  Where  fli^  ibaiij^  dfebl, 
under  the  terms  of  the  'statute;  whether  6r  what  particular 
papers  are  part  of  it.^  Oi^inarily  it'fe  ia  miniBtei^ial  duty  €|f 
the  clerk.' 

1  &iapp  V.  Roche,  32  N»  y,:  SieaL,  ;  ,      .  .     ,     . 

The  court  may  direct  that,  if  plaintiff  does  not  entfes  hU  jiulgmen^  d^eitc|- 
ant  may  dp  so.    Wilson  v.  Simpson,  84  N..y.  674. 

The  judgment  rojl  must  be  prepared  and  furnished  to  the  clerk  by  the  at- 
torney for  the  party  at,  whose  instance  the  final  judgment  is  entered, 
except  that  the  clerk  muftt  attach  thereto  the  necessary  M'i^nal  ]ia'- 
pers  on  file.  But  tiie  clerk  may,  at-  hia  op4i>on,  makeup  the  entire 
judgment  roll.    N.  Y.  Code  Civ.  Proc.  §  1238.  ;,.    :    ,       , 

S  As  to  provision  for  defendant's  arrest  in  postea,  see  Bacon  v.  Grossmann, 
90  A^p.  DJv.  204,  9^  N.  Y;  Snpp;  =66.  ... 

iThe  failure  of  the  clerk  to  make  up  the  judgment  roll  formally  because 
after  entry  of  judgment  and  record,  the  papers  had  b^n  removed  from 
the  clerk's  possession^  was  a  ministerial' onission.  Connor  T.'MdCo^, 
83  S.  C.  165,  65  S.  £.  257  (collateral  attack  on  jndicdal  uii%). 

Notice  to  enter  the  judgment  is  not  usually  required,  unless 
by  terms  of  the  statutes  or  by  a  stage  of  the  case  which  absolves 
the  parties  or  their  counsel  from  taking  notice  of  all  proceed- 
ings in  the  case,^  but  under  a  statute  reqtfiring  tlj^e  giyi?Jg  pf 
notice  to  substitute  an  attorney  when  oiiie  dies,  is  Buspended, 
or  removed,  it  is  error,  without  such  prooeduie^  to  go  on  and 
enter  up  the  judgment*  i 

iporthe  purpose  Of  fixing  the  time  to  move  for  new' tarierl  u^der  the 
Montana  statutes,  it  is  efisential  that  there  be  notice  giVen  to 'the  de- 
feated party  of  the  entry' of  the  judgment..  State' ex  .rel;  Gohn  v.:  Difl- 
tlrict  Ct.  38  Mont  114»,  90'Pac.  139. 

Under  the  North' Dakota  practice  and  btatntes  the  order  for  Judgment  may 
be  made  ex  parte,  and  orders  made  in  another  district' 'by -the 'judge 
thereof,  who^  however  had  aeted  in  the  ease,  weare  upheldJ  Gould,  v^. 
Duluth  &  D.  Elev,  Go.  3  N.  D.  96,  Si  N.  Ww  816. 

S  No  subsequent  proceeding,  whether  or  not  it  ordinarily  requires  a  notice, 
.   «att  be  taksD'iill  aiter  the  thirty,  days  required  by  statute,  to  elapse 
Abbott,  Civ.  Jut.  T.— 68. 


9l4  bitiL    IflilfAt  '»*!«$•.  •  '' 

'  aftet  ihe  liolSdef  to  stibstitutev'h^nc^  it  Wft6  hotMsiUBciieiit  io  «e»fd  the 
bill  o'f  cdsts  with  a  l^tt^  stating  that  It  "v^fi  tent  to  the  party  for  the 
reason  that  his  former  attorney  was  no  longer  entitled  to  act.    Com- 

'mer<}iaa  Bai^  v.  Faltzj  a3,4i>p.  Div.^03,  ,43  N.  X^  jSHpp,  085. . 

•     ••     \'      •'    •   •  •  ■       • 

iu  iB^oks  for  ea^tiy  or  se^ord. 

The  reccwrd  must  be.  in.thie  reo^4  book  of  the  court  or  iQ.tbB 
jiartiotilar  hock  ^hiob  thej  statute  prescribe  for  thie  keeping  of 
judgments ;  ^  but  it  does  not  follow  that  entry  in  ft  book  not 
usually  devoted  to  the  recording  of  the  judgment  proper  or  to 
the  recording  of  the  particular  kiiid  of  j6digtnents  will  inval- 
idate the  jlift^enlj*  ' 

After  the  record  of  the  judgment  a  docketing  or  indexing  or 
botl;  ,are  essential  to  the  creation  of  a  lien  on  the  debtor's  prop- 
-e?;ty  or  to  the  enfoxeexneut  of  th^  ju(}gment.*  These  matters 
have  n(Otbeai.oon&id«ired  as  pertinent  to  the  scope  of  the. pres- 
ent book.  • 

iThe  clerk  shall,  in  adidtion  to  the  doeket  b0ok»  required. to  be  kept  by 

JLll,w,.J«eep  a  book  styjedthje  "judgmc^n^  book,"  in  which  he  shall  re<?9rd 

.  ,; aU  judgments  eatered  in,, his  office.    N-  ^.  Byles.of  Civ.  Prac.  No.  201. 

Cli^rk/miisi  keep  <a,  "judgment , book,"  ini  which 'judgmeots  ^nu9t  .be  ejttered. 
Cal.'Qode<Giv.  Froc«  (1915.)  >§  ^&    . 

Under  statutes  requiring  a  judgment  book,  see  Maurin  v.  Oarnes,  71  Minn. 
df>S,iH  N.  W.  130;  Rock^,ood  v.  Davenport,  ,3[X  Minn.  533,  5  Ana-  St. 
Rep.  872,  35  isT.  W.  377;  Re  Weber,  4  N.  D.  118,  28  L.R.A.  621,  59  N. 
W.  523;  Locke  v.  Hubbard,  9  S.  B.  364,  69  N.  W.  588.  See  also  note 
folldwing.  .1 

irnstiStt^iettt  to  enter  'in  judge's'dalehdttr  if^hen  that  is  ttot  a  court .  record 
bool|:.    Traer  v.  WhitlftanyS6.IoWttyi*48,,9  N..;W.  839: 

m 

The  wiiitiiig  ai  the 'judgment  a  ion-- sheets  ■with,  a- typewriter,  whiciLvheetB 

were  kept  in  a  case  labeled  "judgment  bo)bk"  in.ot^et)  till  there  ii¥ere 

enough  to  bind  into  a  book  in  the  same  order,  constitutes  a  judgment 

:   ^KKik'uadjBr  the  NGrr;^  .£>akptarst^^jtes«. ,-  Th^e  bipiclipig.  ol.  t^he  ^eeta  was 

not  essential.  .  Lynch  v.  Burt,  ($7  G.  jQ.  A.)  305,  132  Fed.  417. 

Fading'  the  trials  theftjlerk  keeps  the  (re<»rd  by  short  notes .  or  mhiutes, 
which  are  afterwards  to  be  exteabdedilAto  'the  judgment,  but  till-  then 
.  hi#  ^ii^utei  Jipok  atfinds  as,  ihe>  record.,    Pxu4en .  <v.  AjLlen,  23  Pick.  184, 
34  Am*  IDeCf  5L      ,  ,'..,.. 

1 15'R/G.  Up.  dSO,  §14.  '  Sepai^iite 'books  <f  or  legal  and  equitoble  judgments 
are  not  required  iittder  «i  tftatute' ((sailing  ibr  >a{  judgment  bfiok.  Whit- 
ney V.  .'JleiWiiBeHd,  <a7  'N.  y»  40*1      .  ..  .  ,  .     .   , 

And'entryef  a  judgment  in  the  "deoree  bottk"  wa&iitoi  U/M  wliere  the 
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•  jadgtMT^  •bdrfk'Wils  lc6^t  iri  two  iMwrfcs,'  the  decree  ■bd(Jkttfla'»thte'^u4g- 
m«nt  bo«^.    Tboriips6n  v. ' Bfckford,  W  Minn.  17,  Qil:'l. 

*6o,  v^here  the  jtidgment  was  entered  in  the  book  kept  for 'registry  of  actions 

and  entry  of  judgments,  though  the  statute  called  for  a  book  for  each. 

Jtlrgettisen  V:  dh-iffin,  14  Mlftni  it64,  Gfl.  3^6. 

1S6,  of  the' entry  in  the  "minute  book/*  so  labeled,   instead   of  the   one 

labefed  "judgment  by  the  court"   (Wolf  v.  Great  Fatr^  Water  Power 

&  Townsite  Co.  I5  Moni  49,  38  Pac.  115);  or  of  the  entry  in  book 

'  '    kiW^wii  as  <*jotini=al  of  proceedings,"  instead  bf  tfcufr  kiibwh  'a*  **jvi&g- 

' '  m^nt  book*'  f Wo*k  v.  Korthefn  P.  R.  Co.  11  Mdnt.  MSj  ^9  Pae.  '280 ) . 

In  Carr  v.  Bosworth,  72  Iowa,  530,  34  N.  W.  31Y,  the  statute  linde'r  con- 

''      -«fidefatioh  retjuJred'the  <flerk  '^o  keep  tlie  following  hdoW  in'Whkh 

1^«' bueiiiess 'of  the  co^rtii  shall  be  entered:     "A  b6ok  ccfil^^i^g  the 

'entries  of  the  proceedings  of  the  court,  whi6h  may  be  1cno>wh  as  the 

'record  b6«k,*  **  arid  ^bth'er  books  named.    It  was  held'  that  'this  did  not 

'require  all  judgineiitsf  to  be  entered  in  one  book  called  the  "record 

•  bo(*j"'  bnt  ^at  'the  istatute  was  director^  in  this  respect,  requiring 
iMply  tlia%ifhe  proc^dingsbe  entered  of  record  In  one  or  more  t>ooks, 

'     ■  aecotdin^g  to  tie  needs  aiid  discretion  of  the  propter  officers  bf  the 

eourt.    H€fti*e  the  keeping  of  a*  bbok  for  a  particular  kind  of  decrees 

'  WftS'  ^nfetn^liable.    Bntry  in  the  permanent  judghient  Teeord'in  the  first 

instance,  without  an  entry  in  the  nrfnute  book  or  trial  docfket,lsr  first 

fatal.    Bond-  vi  Citizenft'  2^ut.  Bank,  65  Md.  498,  4  Atl.-&93. 

»>See' note  to  28  L.R.A.  632;  Burtis  T.  Rate,  7  L.R;A.(iN:S.)  '4l6,  and  niotte, 
216  Pa:  293,  114  Am.  St.  Rep.  520,  64  Atl.  526. 

5.  The  judgment  and  wh&t  it  must  ibxxw. 

TPhe  jiidgment  consists  Sithply  of  the  ^^sentence  of  the  law  pro- 
nounced by  the  court  upon  the  matter  contained  in  the  recprd."/ 
Accordingly,  neither  the  minute  entry. nor  th^  order  for.  judg- 
ment is  the  judgment,  if.  the- statutes  or.  the  pjractice  of  thet.pftr- 
tijQijd^r  juxiadiation  ]1<k^  towairda  a  further  aiid  formal,  official 
memorial  of  the  decision.* 

L&heimenu^aiiidtBin  of  'deoisibii;  "^r  't^e  opimlon^  of  the'  judge 
giving  his  I'^asons  for  the  jtidgment,  is  not  a'  part  of  the  judg- 
ment.* ' 

idWgttetft  ^effined.    3  Bl.  Ctm.  395. 

**Final  judgment"  means  the  finish  of  the  judicial  labor,  proiiouncement  of 
Idle  •ultiinrate' conclusion  of  t!he  eoilrt  upon  the  case,  and  a  direction  to 
ihe-eifrk  to  (enter  judgHi^nt.  Ulitil  -these  things  are  done  the  cAse'is 
still  ^n.cprooess  of  juekicial  detenntoation,  and  not  fdr  the  entry  of -judg- 
ment, because  judgment  has'  ntot  yet  been  -rendered.  Security  Trust  Sav. 
3aQk  V.  Ee^er,  08  JVIoat.  £^;i»  lft3  Pm.  6S2.  i 
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An  iinnQunQement  that  plaintiff  wimb  entitled  ta ji  gum  fpund.due  bj  yer- 
dict,  but  adding' thereto  illegal  condition^  and  denying  execution,  was 
not  a  judgment.  State  ex  rel.  St.  Louis,  K.  &  N.  W.  R.  Co.  v.  Klein, 
140  Mo.  602,  41  S.  W.  895. 

Where  a  judgment  had  been  .rendered^  and  counsel  had  drawn  UP  &  journal 
ei^try,  and  the  clerk  had  filed  and  recorded  this,  it  was  the  judgment 
^  of  the  court  till  set  aside,     Boynton  v.  Crockett,  12  Okla.  57,  69  Pac. 
'    869;  and  see  Dillon  v,  Porter,  a6  Minn.  341,  31  N.  W.  56. 

Ju4gBtient  forms  signed  by  the  judge  are  only  direotions  for  Judgmenjb  and 
.  are  not  binding  ^s  final  judgpieiiit  until  duly,  entered  of  record.  .  Gar- 
retson  v,  Altomari,  —  Iowa,  — ,  18X  N,  W-  400. 

»Dean,Y.  Williams,  1  Chand..  (Wis.)  22,  2  Pini^ey  (Wis*)  91;.  Murray  ▼. 
Scribner,  70  Wis.  228,  35  N.  W.  3U;  Ah  Rle  y.  McLean,  aUdahp,  70, 
26  Pac.  937;  Chestei-goft  v.  jDdunson,  ^6  Minn.  3103,  3  N.  W.  695;. .Pres- 
ton V.  Hearst,,  54  CaL  595;  Newbould  v.. Stewart,  15  Mich.  155;  Mac- 
nevin  v.  Macnevin,  63,C.aL  18.6;  Delaware,  h.  &  W.  R.  Go'!  y^  Bur^kard, 
lp9  N.  Y.  648,  16  N.  E.  550;  Becker  y.  Koch,  a04  N.  Y.  394,  58  Am. 
Kep,  617, 10.N..E-  701;  Lentilhou  y.  New.york,3  S^d|.  7^1;  National 
If.  Ins.  Co.  y,  Scheffer,  131  U.  S»  ,cQiii.  aiMi.26,X^  ed.  1110 i. Bell  v. 
Ottci,  101  A\».  186,  46  Am.  St.  .l^R.  lHj  13  So.  43;  Thcsnas  .v.,  Ander- 

. . ,  son,  55|Cal..43.  In  these  ioregaing  pases  ittW.M  held  that  no.  judgment 
.  existed  from  which  an  appeal,  wfit  of  erpoi:,  or ,  otb^  review  would 
lie.    See  also  .15  R.  C.  L.  p.  570,.. §  4,  <and  note  28.  UE^.  63Q. 

Mu#t  b^  entered  and  show  ^O'te  ^f  entry,  lor  purpose  of  taking  writ  ci 
error.    Pittsburg  Steel     Co.  v..  Streetjr,  ,60  Fla.  183,  53.  So,  505i 

Mere  judgment  that  plaintiff  be  nonsuited  is  not  judgment  supporting  ap- 
peaL     Goldring  V.  Reid,,.60,  ?la..7.^  a3Spi  .503.  .. 

Entry  tl^at  ju^nient  is  rendered,  held  a  mere  clerk's  statement  that  it  was 
•rendered.    "Wheeler  v.  Scott,  ^  Wis.  362. 

Record  of  a  verdict  with  order  for  judgment  thereon  is  not  the  jud^- 
ineht.    Smith  v.  Steel;  81  Mo.  455. 

An  entry  in  the  "rough  minutes'*  or  '^blotter,*  It  being  a  mere  clerk's 
•  memorandum^  was  held  not  to  idake  a  judgm^tb    Brownell  ▼.  Stipericfr 
Ct.  157  Cal.  703,  109  Pac.  91. 

The.  docket  entry  ^'judgt"  was  iheld.  tio  be  a  regular  judgment  on  which 
the  clerk  had  the  power  tojc^jt^r  up  the  judgment.  Davis  v.  Shayer, 
61  N.  C.  (Phill.  L.)  18,  91  Am.  Dec.  92;  Jacobs  v.  Burgwyn,  63  N. 
C.  193 ;  Ferrell  v.  Hales,  119  N.  C.  199,  25  S.  E.  821. 

Verdict  and  order  of  judge  on  his  docket,  but  noii^.on  reiQOrd*  is  no  judg- 
ment.   Edwards  v..  !^vans,  61  IlL  492. 

«Forgotson  v.  Raubitschek,  .87  N.  Y^.Si^pp.  5P3;  1$  B.  G.  L,  p*  570;  §  3. 

AH  the  adjudicative  incidents  thatiollow  the  deeision  are  a  part  of  the 

judgment,,  and.  should  bo  rieoosded   by  the   clerk   as  part   thereof. 

Xh,Qipa^  V.  Thom^i^,  98..Me.  184,  66  Atl.  661. 

Where  there  is  a  conflict  between  >t:he  entry -made  by  the  derk  in  the 
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flfiinut^  9Ji^  UHjC  SQlemi?  iH<Jgment  of  the  court,  if^e  tef ma,  pf  tJ?^  lattfr 
should  b|B  given  .forqe.and  effect  rather  thaii,|ih9se  of  tte  forjpaen  Mc- 
Faddenv.  McFadd^,.  T— Ariz.  r-,.  196  P»c.  452,    ....        .... 

The  -3udgitte»t?iiust,3lLpw:;the  parties  plaintiff  and  defe^dapt^^ 
and  which  of  thiem  prevailed,*  especially  if  ther^  are  several 
pairtiea  on  the.  one  side,'  and  express  with  cciartaiQty  the  amotuit 
or  the  redress  awarded.*     • 


...  iji 


1  The  defendants  may  be  deScrihfed'' by  the  reference  to^the  tltte  of  the 
cause,  without  naming  tih^m. . ;  F^rat  Nat.  Ba^k .  v.-  Garland^  109  Micf]|. 
515,,;??  L,B^.,8a,  «3  Aw,  Pt,  Ri?pi.,^Q7,  |57  N.-  W,  $5^..      ■ 

Where  it  has  the  style  of  the  case  at  the  head,  showing  diefinHfely  that 
the  parties, ar^,  the, same  as  those  mentioned:  in  the  declaration^' it 
suffices  yrithout  nami^  them  in  the  body  of  the.  juclgm^t* ,  T^y^or  v. 
Branham,  35..,:B'la.  297,  3j9  U^,A^.SQ2,  48  Am,  §t*  -Rjp.  249^.  17  So. 
652.  '••'-     ,•   .,■ 

I 

Judgment,  oil  verdipt  against. defendants  is  gpod  as  agajnstiaU  delenda^tfy 
including  tfeose  omHte4  from; docket  entry  l^y  cleri<?al  errpr  (Hendry  v. 
Crandail,  131  Ind.  42,  30  N.  E.  789);  for  the  word  *fdefen4ants"  in 
judgment  is  explainable  by  the  whole  record  (Boiling  v.  ^peller^^  Q6 
Ala.  2^9,,  11  So.  300).  ...       ., 

The  words  "administrator  of  estate  of"  named  person,  following  the  naBie 
of  a  defendant,  will  be  treated  as  mere  description,  p,nd  will  not 
make  the  judgment,  one  against  the  estate  or  against  h,ini  in  his,  repre- 
sentative capacity.  Bich  v.  Sowles,.15  L.R.A.  850,  and,  ^oases  qi^ed  in 
note  p.  852.  ,  , 

Under  the  statutes  of  Texas  the  judgment  in  favor  of  a  minor  suing ,  by 
next  friend'  sliould  be  in  tlfe  name  of  the  next  friend  for  the"  use  of 
the  minor.  Missouri,  K.  &  T.  R.  Co.  v.  Walden,  -^  Tex.  piy.  App*  — » 
46  S.  V^.  87. 

If  defendant  has  two  names  by  which  he  is  known,  judgment  by  either  is 
■     good.    UUti9  V.  Mirftz;  33  iff.  Y.  S.  R.  423,  11  N.  Y.'  Supp.  4,2l3.     ' ' 

•  Must  shdw  f^ '^Vh<)m  it  Was  given.   '  l^tiller  Watchman's 'Eie6trical  De- 

tector Co.  V.  Louis,  50  111.  App.  428. 

■      ,        •  .  .  .  .■',•••;   i 

Failure  to  specify  that  judgment  for  plaintiffs  was  against  defendant  was 
immaterial  if  tie  record  plainly  shows  it.  Smith  .v.  Ki^^e,  ^31  Mo. 
215,' 132  S.  W.  1052.  ,    .  .\    . 

**In  substance  it  must  show  intrinsically  and  distinctly,  and  not  inferential- 
ly,  that  the  matters  in  the  record  had  been  determined  in  fa^c^  df  one 
of  the  litigants,  or  that  the  rights  of  the  parties  had  been  adjudicat- 
ed ;  '*  hence  a  judgment  for  costs  for  one  was  bad  because  not  disponing 
of  the  ifesues^    Scott  v.  Burton,  6  Tex.  322,  65  Am.  Dec.  782. 

•  Must  show  which  of  tw\o  pTaintif!^  or  defendants  was  entitled!  or  bound. 

.  0- .  Aultniaa  A  Co.  V.  W  ittii,  45  111.  App.  614. 
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Tli^  singular  form  of  the  word  may  be  suffiteietii  to  itrcMde  the  plural  of 
plaintiff  or  defendant.  Roach  v.  Blakey,  8d  Va.  767,  17  S.  E.  228; 
Turner  v.  Houston,  —  Tex.  Civ,  App. — ,  43  S.  W.  69. 

"Plaintiff"  held  to  mean  plaintiffs.    Ellis  v.  Dunn,  3  Ala.  632. 

♦  "Potik*  hxtfidrc^  and  sixty-one  and' 53/100  damages"  is'ihsufl&iitnt  to  show 
any  money  award*    Carpenter  y.  Sherfy^  TIIIL  4<27. 

Bfflecii}  I  of  amission;  of  dollar  sign  or  word  ''dollars'^  from  judgmeiit  is 
treated  in  a  note  in  35  L.R.A. (N.S.)   653;  ;    ,. 

For  the  sum  of  "$86.83,  with  interest,"  is  for  a  sum  certain.  Etheridge  v. 
Middleton,  1  Marv.  (Dei.)  189,  40=Ati.  714. 

If  the  sum*  be  in  blank  the  judgment  is  void.    Ctister  County  v.  Moon,  8 
Okla.  205,  57  Pac.  161;  Bludworth  v.  Poole,  21  Tex.  Civ.  App.  561,  53 
'        S.  W.  717. 

The  amount  of  -costs,  being  a  part  of  the  judgment,  must  be  adjusted  be- 
'  '  fore  entry  in  the  judgment  book ;   hence  an  entr;^,  with  a  blank  for 
oo8*5,  wai|  void  for  purpose  of  appeal.     Lentilhon  v.  'New  York,   3 
Sandf.  721. 

B*t  a  judgment  for  *' dollars,  costs,"  while  defifeifefnt  for  purpose  of 

appeal,  mlay  support  a  lien.    Richardson  v.  Rogers,  W  Minn.  461,  35 
N;  W.  270. 

tthc  judgment  need  not  specify  how  much  of  damages  is  punitive  and  how 
much  compensatory.    Hambly  v.  Hayden,  20  R.  I.  558,  40  Atl.  417. 

If  the  judgment  is  on  a  demand  payable  in  coin,  the  judgment  should 
sound  in  coined  dollars  and  parts  of  dollars,  providing  that  such  form 
of  judgment  has  been  duly  prayed  in  the  con^plaint.  Note  to  29  Ii.R.A. 
593,  citing  leading  case  of  Bronson  v.  Rodes,  t  Wall.  229,  19  L.  ed. 
141,  and  many  other  cases. 

Pailtire  to  enter  judgment  de  bonis  testatQris,  as  it  should  have  been,  was 
held  a  clerical  error  remediable  on  appeal,  Carrington  v.  Odom,  124 
Ala.  {J29,  27  So.  510. 

In  the  absence  of  statutory  authority,  a  judgment  csmiot  be 
rendered,  for  or  ag^inat  a.  partnersjiip  in  the  firm  nmne.^   • 

iLanford  v.  Patton,  44  Ala.  584;  Spaulding  Mfg.  Co.y.  Qodbold,  92  Ark.. 

63,  121  S.  W.  1063,  29  L.R.A. (N.S.)   282,  135  Am,  $t.  Rep,  168;  Day 

v/Ctishinan,  E.  &  Co.  2  III.  475;  Livingston  y.  Harvey,  10  Ind.  218; 

Seely  v.  Schenck,  2  N.  J.  L.  75;   Dunham  v.  Shindler,  17  Or.  256,  20 
•       Pae.  3267  Burden  v.  Cross,  33  Tex.  085;  and  other  Case^  in  note  in  29 

L.R.Av(N.S;)  282.  '  ,        :  .  ., 

TTfider' statutes  in  many  of  the  s^tajtee  it  iai  .now  provided  that 
^  judgmf^t  may  be  taken  ftgainst  one  or-  more; of  aeivieral-co 
defendants,  letting  the. action  fstand^or  be  dismisswi'ag  agAinst 
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the  ones  not  served,  or  ent^riti^'it"agaltost  aH/  td'be  ebfoi^dp 
against  tiibsen^i-  8ei?vied''oii.»a  motioiM  to  showi  cause* '■  i  Whfen 
a  judgment  is  thus  entered  it<mu«|t  show  which' <m6  the  de^end-^ 
ants  are  bownd;^ 

Reference  to  the  verdidj^may  aid  tbesfitii'tcment  jof  the^  amount 
or  description  of  the  parties.*  If  necessary  to  afford  a  basis 
for  the  judgment,  it' should  refer  to  the  verdici'*or  the  plea(l- 
mgs.* 


, ,  1  . .  1 . 


iThat  Jiid]^ent'Wslyi)e  sl^ai'hst  one  of  codefetida^4;s  an  A  not  th^  btliers, 
866  N.  Y;  Civ/Prfec.  AcH,  S  474;  Cal.  Code  Civ.  Proc'  (1915) §§  678, 

Uiide#  sottii>'6ta<biift^6  if  one  d«f^ndant  is  in  <^dutt;  the '  ^tointlff '  nitty  pt*d-' 
ceed  to  judgb^f  agaiilst  aH' defendants'  <  K^.  J.  Otoi  Stttt.  p.  2336, 
§  2;  United  States  use  of  Sayre  &  F.  Co.  v.  Grief  en,  72  N.  J.  L.  1,  60 

Un^der  a,j8i<|^VKti^;  aU.9Ryip^g  efxtfj^  ^ftinst  a^  \9  be  ei^foroe^,  as  to  those 
not  served^  only  against  the  joint  property  of  aU  the  defendants,  it 
was  held  riot  error  to  enter  it  against  those,  served  only.  Dillon  v. 
Porteh  Sfr'Minn.  3^1,  31  N. W.  '66;  '     "  ''        '''  ' 

And,  wlvel-e 'tfee  dnrdty,  biit  riOt  thW  pHriticipal,  Was  "served  in- adtloti  ott  a 
-bdad;i'i!t  was  held  proper  to  eateif  judgment  against  the  surety  tmly. 
Rehip  |y»  Halv^rpon^  W7  JIU  37,?>  .6*  N..|i.  33^  citing  Cotujson  vJ  ^rowQ* 

.  ^ii^, 8? Ill,  57.    ., .;....,.,- 

If  entered  agpJDst  all  defendants,  it  is  void.,  Roberts  v,  !Pawl^,  50  $,  C. 
491,  27  S.  E.  913. 

•"ftocoifer.it^  gf^id<d<^n<iant  thej  83id.puBi  pf  — —  dqllftvs, rSQ  .assewed  usi 
.    aforiQSftid,"  ,&U|fl5cie»tly  refers  to  tibe  snm.^9upd  by  the  verdict,    J]llis 
V.  Dunn,  3  Ala.  63^.     ,        .    ;.   .  ..  .    .  .      <    ; 

A,, J^e,  «>f  lUinoip  .capi?3 » hoWs. .  that .  Jud^fjnent-  rpn:  thej  verd^wt;  :n%u(kt,  slyow 

for  wtoBj,.  the,  j.wdgfl*ent,.wa8  given  ap4'  lor  hpw  Ba.uQhj„a  b^Tie  ^;eleff^nce 

.,1:Qi^h8,.veT4^ot  i. being. ins\^ffi<?ient*    Sear^  v,  Sear s>  ,8  III.  47,;  y,aulk'V. 

KelluH^,  54 UU,..  \^^9   S^ermerhopn  v^ , .  M,itchell,  16  HL  App*  418; 

Fifci^jnnions  YvMvincl^,  7^.:Iljl.  App-.*^9.  ..        ,   <.  - 

Recital  in  record;  '[Judgment  ioniTerdfiot*  for  $3,C)t0O^  sind  cofits/''  iti  iBsuf- 
^cient,^  on  atpp^al,).  to  shtrw  Idiat.  tfaeire.  was,  a  judgmetit.  Martin  v. 
Earnhardt,  39  Dl.  9. 

ft'A  recfitarin  a  jud^ent  dn  an  «quitaMe  action^  tha6  the  oouvt  fiiadfits 
findings  '^fvom  the  verdict  of  the  jury",  anffioienUy  shows>  thai  the 
judgnaent  wdfii.  based,  on' the  verdiot.1  Ooldman  v^  Hlogepfty  85  GaL  574, 
24  PacL-i?82.«'.     ....:.  .  . 

4 The=  judgmeirt'nfeed  twt  be  entered"  o>n  the  foot  ot'  tihe  complaint,  tlMugh 
'  tfaft^  gttlirdB  a^ltiet  ^rrcff,  biit  tBay''be^x>n^  ii  separate^pfi^ef;    lif either s 
v.  Moore,  62  S.  C.  386,  40  S.  E.  773.  ' 
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6;.  lliiitttes, .  judifmient  r^ll^  and  record. 

■•  Pending  the  making' up  of  the  judgment  roD ^  or  the  record, 
the  deck's  mmu ties  aire  a  temporary  record.*  They  should  con- 
tain sufficient  data  to  make  resort  to  memory  unnecessary  in 
later  extending  Ijhe  judgment  therefrom.' 

1  iputy  to  make  up  the  judgmemt  roll,  see  supra,  §  3. 

8  Minutes  are  temporary  record.    Kead  v.  Sutton,  2  Gush.  115. 

8  It  is  not  a  commendable  practice  for  the  clerk  to  take  "^ery  abridged 
minu^tes,  suclj,, as  the  single  word  "juAgment"  trnd,  from  memory  of 
.    the  particulars  of  the  judgment,  extend  it  in  formal  langMage  on  the 
record.    Montgomery  v.  Murphy,  19  Md.  576,  81  Am.  Dec.  652. 

Thewa^tfof  armiit^te  eaitry.  of  the  verdict  does  not  impair  the  duly  entered 
.judgment.    Gunn  v.  Plant,  94  U.  S»  664,  2i  L.  edi  304. 

The  judgment  roll,  as  it  is  known  in  many  states,  consists 
of  the  'material  papers  in  the  case  leading  to  the  judgment;  and 
the  statutes  usually  prescribe  amd,  enumerate  what  papers  are 
necessary,  which  ordinarily  include  the  summons, ,  pleadings, 
o;ther  papers  or  orders  showing  the  continuity  of  the  case  to- 
wards a  judgment,  the  verdict  or  postea,  and  the  judgment 
proper.^  Unless  a  particular  form  is  required  by  statute,  the 
collation  of  the  papers  into  an  ordinary  parcel,  with  the  proper 
marks  and  indorsements,  is  a  sufficient  judgment  roll.* 

1  Precisely  what  must  be  embodied  in  the  refeord  or  judgment  roll  depends 
tery  lat^gely  on  th^  tertns  of  the  statutes  in  the  various  states.  16 
R.  C.  L.  p.  586,  §  22.    See  the  footnotes  following: 

N".  Y.  Ood^" Rules  6f  Civil  PrsLc.  No.  202,  requires  that  it  contain  the  snin- 
mohs,  pleadings  o'r  copies  thereof,  the  final  judgment  aild  the  inter- 
Ibcutory  jud^fent,  if  any,  or  copies  thcrfeof ,  and  each  paper  oil  file  or  a 
'  copy  there6f ,  and  a  copj^  of  each  order,  which  in  any  way  involves  the 
merits  or  necessarily  affect's  the  judgment.  If  judgment  is  taken  after 
<  a  trial,  tiie  jadgmeat  roll  mnsit  eontain*  the  veifdict,  report,  or  de- 
oision ;  each  off^r^  if  any,  made  as  presorthed  in  the  Civil  Prme.  Act ; 
and  the  exceptions  or  case  then  on  file. 

According  to*  §  670  of  the  Calif otniii  Code  of  Civil  Proc.  (1915)  in  all 
cases  except  those  in  which  the  complaint  is  not  answered  by  the  de- 
fendant the  judgment  roll 'consitftsof  the  pleadings,  all  orders  striking 
out  any  pleadings  in  whole  or  in  part,  a  copy  of  the  verdict  of  the 
jury,  or.  finding  of  the  court,  or  referee  and  a  copy  of  any  order  made 
oa  dem):9arw«(0r  relating,  to.  a  change  of  parties  andia  copy  of  the  judg- 
ment* 
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At  the  cQumieii  law  the  reeord  Yvias  a  "history  of  the.  moot  miit^rMU,  i^^r 
ceedings  in  the  oause»  ester ed  on  a  pajrchQievt  iroU  and  c^i^tinmed  down 
to  the  present  time;  in  which  must  be  .stated  the  originM  writ^^and 
sammanB;  all  the. pleadings,  the  declfpra^ion,  view  or  ojer  ,'prayed,>  the 
imparlaneeSi  plea,  i!e|>lieatton,;  rejoinder^  opntinuaAiiesi  and  w^9^ver 
further  proceedings  hay]e/bee^  hi^d,  aU  entered  ferba^m ,  on  .^h^e.  i;oH 
and  also  the  isisue,  or  demurrer  afOd  rejofud^r  t^^eo^."     3  Bl.  Com. 

"There  came  a  jury  of  and  eleren  others,"  su^ces;  to  •how  a«:law- 

fuJ  jwy.    PHs  ^..  Punn,  3  Ala.  632. ,  .,         i  j.;.,        , 

On  a  recital  t^at  ai  jury  was  had  and  was  sworHj  'andithat;  it  was  aqeord- 
ing  to  law,  all  presumptions  as  to  the  reg^larity  q|  the.j.ury  axe  al- 
io wi|<ble.    Martiu  :V*  B,arnhardv.39.  Ill,  9,..       .  m         ,  ,   .  .•   •  .i 

V«rdiet.— Orerton  v^i  National  BaAk^>3  N.  Y.  B^  ^  169*      ... 

Failure  to  inelude  the  rerdici' where*  judgment  i»  ^Aterod  <a!fiter  deadi  of  a 
party  iff  an  error  which  naybe'correcil^d'  by  thie  'ce(Brt"tbenwiter. 
Re  Miller,  70  Hun,  61,  22  N.  Y.  Supp.  1104. 

Wherto  an  isirae  arising  in  dn  equitable  actionals  senii  to  a  jury,  the  ver^^ 
diet  is  a  peirt  of  the  judgment  n)ll,'  and  It  Is  sufficiiently  reodirded  by 
fining  as  a  part  thereot    Goldman. v.  Jiogerfi^,;.8£»  CaU  ^14t,M  ^ac.  J^'^j 

The  clerk  cannot  intrude  in  the  postea  a  reettal  that  thfe  cauae  isronewiiere- 
in  the  body  of  the  defendant  may  be  arrested,  under  i  statutes  which 
make  the  pleading  and  proctf  oi-  certain  facts: -^dsantial.  to  BUch>  ar- 
rest.   Baiton  v;  Orossmann,  90  App.  BItw  204,  SA.N.  ¥.  Supp.  661-' 

The  register  of  actions  is  none  of  the  papers  siJecified'  in  Mont;  Codel  CJiv. 
Proc.  §  1196,  as  necessary  to  make  up  the  judgment' roll.  ^  Haupt  y. 
Simington,  ^7  Mont.  ^80,  94i  Am.  iSTt.  Rep.  689,,  )71  Pae.  672.  i      i 

srt  was  held  a  snfficielrt  enrolment  6fthe  judgment  t^y- put  all' the  papers 
in  an  envelop  Which  was  properly  indorsed;  though  the  papers  Were 
not  fastened  togkher.    Melchers  v^  Moore,  62  S.  C.  986,  40  IS'.' '£.'773. 

7.  Signing  and  datingf.  " 

Provisions  fbr  the  signing  of  the  record  are  lisiiialiy  66iistrued 
to  be  directory, '  so  that  the  6missio6  of  the  sigh^ture'i^  nbt 
fatal  to  the  iudgment.*  . 

The  dating. of  the  ju(Jgm0»t  ii^.  a  pmttpr  of  statutory  Jfegu- 
latian,  and  if  no  other  date  be  given  it  will  ordinarily  take  the 
date  of  the  first  or  th«  last  day  of  the  term.*  For  the  purposes 
of  Hen  anJ  priority  a  date  is  essential,  6!rid  likewise  to  reckon 
the  time  when  the  iudffment  will  be  dormant  or  the  time  Wheii 
execution  may  issue  thereon.  . 


'    .i 


a 


ia>lony  V.  Biffingsley,  2  Neb.    (Unof:)    ^^,  ^89  N.  W;  744^  Norw6bd=  r.' 
SAeHi,  96  T«.  682,  68  S.  W.  773;  15  R.  Ci  L.  p.  W3,  §  21.. '   '     ' 
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In  Otb^i*  thftn  jury  y:aBeB  thiEr  has  been  k«ld  truei  'Oviin  ^.  (Emudng,  8»'Ca1. 

478,  28  Am.  St.  Rep.  491;  2«  Pac.  il074;  IPontaine  v«!  Hudson,  68 -Mo. 

'  6e,  8  A-m.  St.  R(^^. '615,  6  S.  W.  692;  Bcott  v.  'Rb»iiliftii,.'4fl  .Nfeb^;618, 

62  N.  W.  46;  Gordon  v.  Bodwell,  55  Kan;  131,. 39  P^  1044';  United 

States  v.'Stoll«^,  180  Fed.  910  (imtiiralization  {yroeeedin^) .   • 

Judjgmifent  ckil  be  signed  at  a  later  term.     iKnowles  V.  SavagiB,  '140  N.  C. 
^72,  52  S.  "E.  ^930;   Ferr^ll  v:  Males,  119  N.  C."l:99,' "25  S;  B.'«21; 
Beitman  v.  Hopkins,  109  Ind.  177,  9  N.  E.  720;  Childs  v.  McChcwiey, 
«{20  Iowa, '431,   69  -Am.  Dec. '645.'         •  .     J*     ' 

Not  void  because  entries  were  not  signed  till  vacation,  feut  (questioning 
'  'if  It'tiOUld  be  (enforced^  till  reiid  inoourt'  and  signed  in  terin.  Cattear- 
•'-  -IJtt  V.  Frahkf6rt,"87  Ind.  45. 

In  Iowa  the  statute  calling  for  sfgnature  by  the  judge  to  the  tecord'Svas 

held  directory,  so 'thai  Whei^e  he  did  act  sign  ttt^the  term  because  the 

^  ;  enftrieft  ootflid  foot  1ml vq  been  made. up. in  tin«,Mtihe  .judgments  wiere 

neiperthelcm  valid.     CHtldsT^  McCheMiey,{2Q  •Iowii,"^31y  80  Am»  X>ec. 

545.  •■.,'/••  .  -^ 

T».a  lifce  effett,  sM  Sa«tman  y.  Harli^ati,  12  Wis».2^7;  Sflcombo  y.  Steele, 
'     m/kw9.  94,  15  L.  ed.  S33   (coaatruingrMiimesOita  «t)ate|te). 

iJnder  the  "statutes  of  N6rth  Dakota  r^uiyihg  kn  wider 'f«lr  'jitdgment  be- 
'  tore  any  judgment  oaa!  be  entered,  it  is  oiily  3ie(te8toy)r,>4on' the  caming 
in  of  a  yerdiot,  for  tfie'  judge  to  order  ijudgment  entered  in  the  minutes, 
..  or  <to  >make  and  eigna  subsequent  >o*rdeir  vrnd  file  it- wiih>  the.  olerk, 
who  •will  then  eiit^  the  judglnent;  it  is-not-neeefibarytiuUl  the  judge 
.sign  the  judgment  iitself.  Gctuld  v.  Duluth  M  D.  £)Ibv.  Go.  3  N.  D.  96, 
64  1iri  W.  316.  .  . 

In  Boynton  V.  Crockett,  12  Oklk.  67,  <e9  BeLc.  >809,  i4>  is  sidd  tbai  statutes 
.which  requicerthe  ^lurt  to  sign  the.  reoord  ^pply :^y  to  the  "com- 
plete record/'  which  is  usuaUy  mftde  up  anJy  iiniland-UUecai^s,  and 
,  .in.i  cases  >  where  tjie-'Clftrkhas/faUedi  toibning  inpi|i.iA'r)$cprda,  and  the 
court  orders  them  brought  up  and  then  approves  and  subscribes  the 
record  when  it  is  brought  up;  and  they  do  nql/iMiiitirfe (|^e«jQigi|ii^  of 
t))e  jo\irAal . of  the  procc^diii^s , tfhat  t]^e,cl^^k.ke^ps,d«iily, 

But  under  ^  Kentucky  statute  vli^ch,  requires  that,  ^he  judgpient  be  entered 
on  the  order  book,  and  another  which  requires  the  proceedings  of  each 
day  to  be  drawn  up  and  signed  by  the  presiding'  jtidge  after  reading  in 
Open  kiourt,  it  was  a  faHAl  errbr '  fot '  the  regiilter  » Jtidge  to  tiigh  ^he 
reoosd  of  thc^rooe^Aings.ihad  before)  a- special  ijodgei;  tund>tthe  inolu- 
.  sipn  in  the  recdrd  of  a  sign^  writt|9|\  ju^gmetKt  ^  {^special  judge 
was  not  suffcient.    Ewell  v.  Jackson,  129  Ky.  214,  UO  S.  W.  860. 

But  in  case  the  judge  fails  t^  sign  ^is  judgment^  his  i^ucce^sor  in  office 
may  sign  it,  under  Ky.  Stat.  §  977r  Anderson' v.  Anderson,  161  Ky. 
18,  170  S.  W.  213    L.R.A.1915C,  581. 

Iiv  Louisiana  it  is  required  by  the  code.. that  the  judg^^nt  be. rendered  and 
signed  by  the  judge, ^n  open  pqvvt.  •  .^tate  ex  r«l.  illiaoip  JQ-  If^.iQe.  v. 
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4th  C.  C.  A.  Judges,  48  La.  Ann.  905,tfld}(d(l  082?;  ^iRiUldiftUkxf  ui  f  ur- 

nflm,  .5)2  Ja9.  An%,. 161.3,  2^  S^o.  15^,  .,      ;. 

.'ill       '   ij  •  >   '  '  '  ■' 

Diqtwn  thal^  the  sjgniatvif-e  of  the.  jiudge  i»  ii,ot  necessary  to  ,tt^  .yali^jitjy  of 
the  judgmient,  but  that  it  is  of  service  ii^  determining  what  has  been 
adjudged.  '6roder  v,  Conklin,  98  Cal.  360,  33  Pac.  2U,  citing  Crinj.  v. 
Kbssiitg,  m  Cal.  '489,  28  Am.  St.  Rep.  ^91,  '26  Pac.  *  1674; 

OteHssiidn  of  the  clerk  tb^  'sigW  ttie  judgment"  rbll  is  a  mere  clerical  error 
(ViiLAhrtyiie  v.  GdOlc,  26  N.  Y.  489;  Lythgoe*  W  JjythgK^,  -75  Hun, 
H7,  ^.  N.  %  Supp.  10^8) ;  at  klaqtwhen  mot.inadBneQey^aiyby  stat- 
ute iQwfletv,  ^poffprd,  5^  1^-.  Y,,  647).: 

The  jufljgment  is  :^ot  c^Ua^ally  assailfiblefby  a  th^rdperspQ' because  not 
signed  by  the  clerk.  -  Artisans'  Bank  v..  Treadwell,  34  ;Barb.  553. 

Where  it  was  not  .necefBsary  that  the  clerk  sign  the  judgm^t  entry,  it  was 
not  a  ground  for  impeachment  that  one  signed  it  as  "(Jeputy  clerk," 
though  he  had' uever  been  appointed  a  deputy.    Kitrg.  v.  Richer,  30 
■    .8.  Cj.a81,.0-'SjJfi.  •»59.- 

A  >d&stiiietinii  An  to  >be  noted  'that^  wfafile  a  slgnaHnre  ihay'  not  be  'isital  to 
,;  tiie, giidgmeiit  record^  ,t^  proof  of  the.  ju4igm?nt >\9oald  «^^iier  ibe  'made 
,.|jy  .produoipg  the  rjecprd  if  ram  t^e  ^prpper  sourp^,  q^  l^y ;  producing  a 
properly  «^gned  and  certified  copy  of  it. 

It  was  immaterial  on  which  side  of  the  page  the  signatures  appeared. 
Arrowood  v.  McKee,  119  Ga.  623,  ^  S.  E.  871. 

S  The  clerk  must  make  a  minute  on  the  back  o$f  each  judg;^pAnt  rpll  >6led 
in  his  office,  of  the  time  of  filing  it,  specifying  the  year,  month*  dtay*? 

hour,  and  minute.    K.  Y.  Rules  of  Civil  Prac.  No.  202.  , 

,,     '  '.  .  '  ..... 

In  Masaaphusetts,  by  a9cient  practice,. entry  wasol  the  last  teem  dn^y. un- 
less an  earlier  entry  is  made  and  the  time  minuted.  Herring  v,  PoUey, 
8  Mass.  113;   Portland  Bank  v.  Maine  Bank,  11  Mass.  204. 

So  in  I^ew  Hampshire. .  Haypes  v.  Thorn,  28  N.  H.  386.       ., 

Under  a.  statute, .  judgments  -were  dsuted  as  of  the  <first  day  ofttim^  al- 
though the  court  did  not  Ait  tiU  later.    Norwood  v.  TboBp;  »64(  H.  C. 
•      682.     ,       .  ,  ,      .       .        . 

OMsaionijof  the  date  is  a  mere  iirre^larity,  but  it  was  held,  that  >*Au- 
guflt,  1900  Term,  Saluda,  S.  G.,"  was  a  sufficient  date.    Biir«e[|[l&  D. 
.  Co.  V.  Chapman,  59  &  <C.  581,  38  S.  £j  222w 

Under  the  Washington  statutes  the  date  of  the  judgment  is  the  date  of 
'     its  filiiig  With 'the  elerk  for' «n4i€tirig.  '  Quareleft' v. '  Seattle,  86  Wash. 
226,  66  Pac.  389 ;  Warner  v.  Miner,  41  Wash.  98,  82  Pac.  1033.- 

The-crlefkfs  indorsement  on  the  judgm^t  abstl-a^,  that  it  wfais  '^duly  re- 
corded" and  filed  on  a  day  stated*,'  raises  a  presumption*  that' he  noted 
'  <Hi  the«record  o^  tk«  'judgment  the  iday  andt<hour>  tkaat  isivequirsd  by 
Rev.  Stat.  art.  3157.  Gunter  v.  Buckler,  —  Tex.  Civ.  App.  — ,  32  S. 
W.  229, 

STheyse  ma^tters  have. be^p  deemed  foreign  to  thii^  work,  but  see.  as  to 
them  note  in  28  L.R.A.  621. 
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8..  Time  for  entry  and  record. 

Various  statutes  prescribe  the  situations  and  Stagds  in  the  ac- 
tion Wheti  the  clerk  shall  enter  judgment,^  but  these  statutes  are 
generally  directory,*  arid  timely  entry  is  presumed.* 

At  common  la:w  four  days  were  allowed  to  elapse  after  ver- 
dict,^  so  that  motions  fo^  new  trial  oar  in  airr^st  pf  the  judgmeat 
might  be  made,  but  the  entry  of  the  judgment  before  that  time, 
OP  before  the  statutory  time  or  before  the  timer  allowed  by  the 
judge,  will  not  be  void.*  The  entry  need"  not  be  in  term  if  the 
renditibn  was  timely.*  'Unless  the  statute  prevents  it,  the 
judge  inay  allow  a  stay  of  the  entry,*  and  it  will  be  error  for 
the  party  to  cause  entry  during  such  stay.''  Acts  which  are 
judicial  ajid  partake,  pf  thQ  decision  of  the  court;,paust  be  done 
(in  a  court  day,*  but  clerical  acts  may  be  done  on -other  days  than 
judicaal  ones^*/  In  oomputing  the  timei  required  by  fiome  atat- 
utes'  to  elapse  between  the  reception  of  the  v^diet  or  othet  act 
and  the  entry  dr  docketing  of  the' judgttiient,  the  regular  rules 
for  inclusion  or  exclusion  of  terminal  days  apply.** 


}  I 


lOn  entering  judgment  clerk  sliaKl  "immediately  file  the  judgment  roll.'* 
IN.  Y.  Hides  df  Civil  Praxj.  No.  202. 

Under  the  statutes  of  California  requiring  ^ntry  Vithin  twenty-four  hours 

after  verdict,  and  also  providing  for  dismissal  if  the  successful  party 

'   falhs  for  sir  months  to  have  entry '  made,  ^t!i!e  'court  may  cause  entr^ 

'to' be'  made  at  any  time  short  of  six  monN^his.    Wafers  v.  Dumas,  75 

Cal.  583,  17  Pac.  685.  '  * 

There  is  no  one  "entitled**  to  Have  judgment  entered,  and  consequently  no 
neglect  till  after  rendition.  Son  Jose  Ranch  Co;  v.  S«n  Jos<s  Land 
k  Water  Co.  126  GaL  322,  Gg  ifalc.  824.  ' 

The  statute  requiring  entry  of  judgment  on  verdict  within  twenty-tour 

<  hoursi,  unless  it  is  set  aside  by  the  court,i»  directory ;  and  in  any  erewt 

■ .  Would  iii6t  apply  to'  a  jury  trial  wherein  there  were  also  questions  of 

a  purely  equitable  nature.     Churchill  v.  Louie,  135  Cal*  608,  67  Pac. 

.    J052..  ,..  ..     .^ 

2^irst,  Nat.  ^aiOc  v.  Wolff,  79  Gal,  69,  31  Paa  651,  74$;  15  R.  C.  I#.  p. 

583,  §  18i       .  i  •     .    . 

Jui^vi^nt  not. void  b0Qau«ie  not  jent^r«d  withjua  time  pr^crib^d«  BisQwn  v. 
Porter,  7  Waph,  327,  94  PacM  1105 

Gonstitutiional  time  f or  ^entry  held  directory^     Ko<ni  v.  Muiiro,  II  8^  C. 

139.        .  ;  "  .  .    !  .    . ,     .    ■       ..  '■. 

3  In  favor  of  regularity,  it  may  be  presumed  that  the  filing  of  the  order 
took  place  during  lifetime  of  a  party,  so  that  the '  entry  may  be  re- 
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laied  baok'  tbereto^   the  party  having  meanwhile  died.*    'P^etseh  V. 
Qninn,  6  Mibc.  50,  26  N.  Y.  Supp.  728. 

After  lapse  of  time  for  making  a  complete  record,  it  will  be  presunied  that 
clerk  did  his  dnty^.     Jenkins  v.  Parkhill,  25  Ind.  473. 

*  It  lis  not  an  objection  that  entry  was  made  before  time  for  m6ving  for  new 
trial  had  e!£^ired,  and  while  it  was  "pendiiig  at  the  same  term.'  Hd^sted 
T.  Dodgef,  —  Iowa,  — ,  Z5  N.  W.  462. 

Not  fatal  error  to  enter  it  pending  motions  for  new  trial  and  In  arrest. 
Warren  v.  Chicago,  B.  A  Q.  R,  Co.  122  Mo.  App.  254,  99  S.  W.  16. 

Entry  of  judgment  within  fifteen  days  given  for  stay  to  move  for  new 

trial  was  not  void  for  prematurity.     Hairvey  v.  McAdams,  32  Mich. 

472.  •  ■  ■  '         '  ■ 

It  was  iinmaterial  that  entry  was  not  made  till  ten  days  after  disposing 

of  motion  for  a  new  trial.    Voorhies  v.  Hennessy,  7  Wash.  243,  34  Pac. 

931. 

s  As  to  ,the  distinction  between  judgment  and  decrees  in  respect  to  entry, 
it  is  said  that  under  the  old  practice  a  decree  took  effeict>  at  once,  and 
the  enrolment  folded  nothing  to  its  force  or  competency  as  evidence; 
but  a  judgment  was  upheld  under  the  Code  practice  when,  entered 
in  vacation  after  announcement  in  term.  Burke  v.  Burke,  142  Iowa,. 
'    206,  119  N.  W.  129. 

A  decree  on  finding*  l^y  a  jury,  as  modified  by  the  court,  WfljS  prpp^ly  en- 
tered after  term,  having  been .  Airected  witli^in  t^rm.  Buckers*  Irrig. 
Mill.  &  Improv,  Co.  ▼.  Farmers'  Independent  Ditch  Co.  31  Colo.  62,  1% 
Pac.  49. 

But  where  in  a  court  case  the  judgment,  if  any>  was  9,  mere  oral  annqpnce- 
ment  in  the  j[udge'8  private  office,  with  no  minjute  of  it,  .he  couldinot 
after  adjournment  make  an  entry  of  it.  Lake  v.  Hood*  35.  Tex.  Civ. 
App.  32,  79  S.  W,  323. 

It  must  be  rjsndered  within  th^.  terma.    Smith  v.  Chiches^,  1  CaL  409  r 
. ,    Peabody  y.  Phelpa,  7  CaL  53.         .        .       , .  . . 

Judgmei^t  pronounced  and  entry  made  »f  ter  term  ia  void.  Auitin  t.  Rod- 
man, 8  N.  C.  (1  Hawke)  71. 

<  In  an  action  for  damages,  and  also  for  an  injunction,  it  was  proper  to 
stay  entry  of  judgment  on  the  verdict  till  the  final  disposition  o^Tjthe- 
equitable  issues,  making  the  stay  begin  wheii  a  motion  for  'new  trial 
was  disposed  of.    Autem  v.  Catawba  Power  Co.  84  S.  C.  399,  B5  S!  E. 
•  274,66  S.  B..180. 
7^ try  by, th^. party  pending  a  stay  ii|  bad.    Gersman  v.  Levy, '57  Miao. 
.  166,  108;>.  Y,  Supp.,  1107. 

But  where  the  stay  was  only  to  operate  on  the  execution  and  enfoi^cen^eiit 
of  the  judgment,  it  does  not  prevent  entry.     Stem  v.  Wabash  R.  <?o. 
•*  52  Misc.  12,  101' i;r.  Y.' Supp.  181.  * 

6  If  rendered  on  Sunday,  it  is  void.'    Parsons  v.  Lindsay,  41  Kan.  336,  3 
••'  L.R.AV  658,  13  Am.  St.  Kep.  290,  21  Pac.  227. 
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S-AoooTcUfi^  to  the-  better  imle,  the  dockcdiDg^  being  &  minifet^rial'  act, 
need  not  be  done  on  a  courts  ok  judicial  da^,  and  is  valid  thougiK  done 
on  9,  holiday.  See  note  to  19  L.K.A.  318,  citing  in  He  Wortfaingtam^ 
7  Biss.  455,  16  Nat.  'Bank?.  Reg.  54,  Fed.  Cas.  No.  18,051  (Christmas)  ; 
Perkins  v.  Jones,  28  Wis.  243  (February  22d) ;  Rice  v.  Mead,  22  HoWi 
PjT.  445  (election,  day.)  ;  Be.ar  v.  Y.ou9g;nav,  IR  Mp.  A|^.  ^l-  (Thanks- 
giving day);  Hamer  v.  Seare^,  81.  Ga.  ,^88,  6  S.  1$,  810  (Fourth  of 
July)  ;  and  citing  contra,  Hemmens  v.  Bentley,  32  Mich.  89. 

10  Note  to  49  L,R.A.  224.  Fxolualon  oft  first  day  ^ndaleto  of  last-  where  it 
falls  on  Sunday  (Hodgson  v.  Banking  House,  9  Mo.  App.  24) ;  seryioe 
of  application  on  Wednesday, .  to  be  heard  on.  Monday,  is  five  day» 
(Taylor  v.  Corbiere,  8  How.  Pr.  385) ;  but  from  Wednesday  to  Monday 
is  not  within  four  day^. after  submission  (Bissell  v.  Blssell,  11  Barb< 
9^)  ;  and  statute  providing  for  entry  of  judgipent  after  the  expiration 
of  four  days  from  filing  of  decision  excludes  both  terminal  days,  (Mar- 
vin V.  Marvin,  75  N.  Y.  240 ) .  As  to  which  see  also,  upon  the  English 
rul^,  Roberts  v.  Stac6y,  13  East,  21,  104 '  Ehg.  Reprint,  274,  The 
question  of  time  for  entry  of  judgment' may  arise  on  an  inquiry 
whether  the  period  allowable  for  motions  for  new  trial  or  in  arrest 
of  judgment  has  expired. 

For  further  illustrations  of  the  computation  of  the. ]time  where  the  giving 
or  rendition  of  judgment  is  one  of  the  terminals,  see  note  to  49  L.R.A. 
22($,  on  the  computation  of  the  titne  within  which  appeal,  error,  or' 
othei'  form  of  review  must  be  instituted. 

The  days  given  within  which  to  move  for  a  new  trial  include4  the. day 
of  the  verdict  under  the  common  law.  Lane  v.  Shreiner,  1  Binn.  292 ; 
Burrall  v.  0u  Blois,  2  dill.  229,  it.  ed.  360;  White  v.  Crutcher,'  l' 
Btlsh,  472.  But  under  statutes  this  has  been- chang'ed  in  some  states, 
so  that  the  Verdict  dsly  is  excluded:  HatliaWtty  y.  HWthaway)  2  Ind. 
613;  Rogers  v.  Cherokee  Iron  &  R.  Co.  70  Ga.  717.' 

Juridical*  days  exclusiver'  of  Sunday  are  meant  under  some  of  the  statutes. 
Long  V.  Hughes,  1  Duv.  387.  But  statutes '  excluding  Sunday  wheh  it 
Db  the  iMt  day  hav«  no  applicati^  when  it  i6  sin  ihtetmediniie'^'dAy, 
National  Bank  of  Metropolis  v.  Williams,  46-  Md.'  H. 

9,  Srtinc  pro  tunc  entry. 

Itthj^  Qfttry  or  other  clerical  or. memorialising  acrikhe-notdone 
at  the  time  prescribed,  it  may  afterwards  b©  done  nunc  pro 
hmc^  without  notice,*"  but  it  cgmnot  be  done"  aiS  against  the  in-  * 
tervening  rights  of  third  persons  who  have  acquired'  them  in 
good  frfith.«'  .........' 

The  death  of  a  party  after  verdict  is  not  an.QPstacle  to  nunc 
pr.o  tunc  entry  of  the  judgment  thereon.* 

The  rule  as  generally  stated  is.that  tiberfact'ofitb^.^Tendition 
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6f 'tile  ]U(fgftieni  must,  be  shown  by  record  evidence,  and  must 
not  rest  in  the  memory  of  the  Judge  or  others.* 

lWpo4  v.,  WatJW)n,.107.  N.  C.  6?,  10  L.R.A.  541,  12  S.  E.  49;  Clark  &  L. 
.  Ipvest.  CJa.v.  mah,  8XJ?|eb..321,,  1$  L.R.A,(N.S.)  682,  116.  N,  W^.  1084 
(on  ground  of  accident  or  mistake)  ;  Day  y.  Goojiwin^  104  Iqwa,  374, 
,  .  65  Am.  St.  Rep.  465,  73  N.  W.  364  (neglect  of  clerk);  Phelps  v., 
Wolff,  74  Neb.  44,  103  N^  W.  1062  (an  equity  case,  wherein  jUdghietat 
nunc  pro  ttmc  was  ^tered  on  its  being  held  that  a  former  attempted 
entry  was  invalid). 

II^  Geprgia,  .when  the  signing  has  been  postponed  by  the  pendency  of  an 
fippea^y  it  may  be  signed  after  the  appeal  is  dismissed  or  d'isposed  of. 
Kane  y.  Hills,  R.  M.  Charlt.  (Ga.)  103;  Perdue  v.  Bradsha\«r,  18'  Ga. 
287;  Hardee  v.  Stovall,  1  Ga.  92. 

So,  "where  the  eptfy  "j[u4gment"  was  carried  over  the  term,  but  no  court 
was  held  f 9r  a  year,  and  the  entry  was  ihen  sustained  as  of"  the  pre- 
ceding ,^erm.    Jacobs  V.  Burgwyn,  63  Ni  C.  393. 

TheiVQr4ipt,;,wJieB,,opiAtted\by' the  clerk's  misprision,  may  be  recorded  nu/nc 
pro  tunc.    Gunn  v.  Plant,  94  U.  S.  664,  24  L.  ed.  .304. 

Judgment  may  l>e  enteried  oo.the  verdict  numj  pro  tunc,  and,  as  between 
the  pafti^S)  it  .relates  hq-ck  to  the  tiBae,when  it  should  have  beeii  en- 
tered..   Wald'enxiWalden,,  128  Ga.  126,  57  S.  E.  323. 

Where  judgmentl  was  a^inatttwo  pArtafrs, silked;,  .but  ths  d^rk  eaioi^ed  the 

.   jij^gm^t,  .^^g^nat  opQ  of  them  and  th|e:i»urety  on  tliie  appeal  bond,  it 

.w.aa.pri^p^r,  tp  correct.,  the  judgmeut  by  ,5ti;ikii;xg  quI^  the.  entry  as  to 

thie^  sif  vety,  iio  judgment  having  been  rendered  ^sto  him,    Kansast^City 

Pump  Co.  V.  Jones,  126  Mo.  App.  536,  104. g^.  W,.  U36,, 

W^r^  th^  QQurt  dii^ectedt  a  verdict  for  one  of  two  defendants, .  and  as  to 

^.  ti^e  othgr  ,a  vpr/dicjii  •  for ,  pja^tiff   r^sul^e^,   it  was ,  proper  to  enter 

nunc  pro  tunc  such  correction  of  the  judgment  as  todispgse  of  the  case 

i^to.  hotfr  4(^fe;^da^^.    El  Pasp-&  N.  JE.  R.  Co.  v,  Cap»jpbell,  45  TeXv 

Civ.  App.  231^  100  g,  W..  X7q. 

Tbien  trial  eourt  htiAiike  poWer*  imth^  fisst  inetaQce  t^. correct  the  fiitry 
to  conform  to  the  verdict.     State  v.  Currie,  72  Minjy^  403,  7^  Hi*  W. 

The  whole  theory  of  nimift  ptk)  tunc  ^itrieg  is'  to  make,  th^  reoordf  of  the 
courit  «p9ak  jbhe  tr,uth,  ,a^d  if  a.  judg^patent  was  in  fact  rendered,  it  may, 
be  enteifed.  long'raftex.  Mays  v.  Ila&sell,  4  Stew.  &  P.  (Ala^.)  222, 
24  Am.  , Dec.  750  (tl;iree  years  after  verdict)  ;  Murray  v.  Cooper,  6, 
gerg. .&  R.  126  (^ight  years) ;  and  many  other  cases  cited  in  note  to 
20'L.R.A.  144,  ". 

But  there, ;niui|t  have. been. a  jiidgment  actually  rendered  at  a  time  prior  to 
.    th/e,  ^try,     Grayi  v.  Brignardello,  1  WaH.  627,  17  h»  ed.  G93. 

Signed  f orm. (Of  iudg^xnent. indorsed  ''FiledV  h^  the  «lerk  iei  not,  r^dered 
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: .  u^ithin  meaning  of  th^  Iowa  statutes.    Callanan  y.  Votruba,  104  lowa^ 
672,  40  L.R.A.  375,  63  Am.  St.  Rep.  638,  74  N.  W.  13. 

The  mere  announcement  of  the  judgment  that  the  court  would  render  is 
not  a  rendition,  where  the  reason  for  not  formally  rendering  it  was 
the  absence  of  counsel,  whom  the  court  desired  to  have  present  to 
formulate  the  proper  ordeif.  Vance  v.  Ravenswood,  S.  &  G.  BJ  CJo. 
53  W.  Va.  338,  44  S.  E.  461. 

^ntrj.of  judgment  on  verdict  at  subsequent  term  is  proper  where  omission 
to  enter  was  due  to  oversight;  and  such  is  not  an  opening  or  vacating 
of  judgment.    Shephard  v.  Brenton,  20  Iowa,  41. 

It  will  not  be  entered  nunc  pro  tunc  if  the  omission  was  due  to  the  negli- 
gence of  the  party;  but  if  he  was  not  in  any  way  a  contributor  to 
the  delay,  it  may  be  entered  on  a  verdict  rendered  during  the  party's 
lifetime,  though  he  die  before  the  entry  be  made.  See  full  collection 
of  cases  in  note  to  20  L.R.A.  148,  and  post. 

Thus,  where  notice  was  given  at  the  time  of  verdict  of  intention  to  move 
thereon  for  judgment,  and  afterwards,  pending  a  motion  for  a  new 
trial,  the  other  party  died,  it  will,  on  the  disposal  of  the  latter  motion, 
be  entered  on  the  verdict.  "Hilker  v.  Kelley,  130  Ind.  856,  15  I/.R.A. 
622,  30  N.  E.  304. 

And  the  failure  of  the  clerk  to  make  entry  after  being  properly  requested 
to  do  so  by  the  party  entitled  will  not  call  in  force  a  statute  provid- 
ing for  dismissal  if  "the  party  entitled  to  judgnient  neglects"  to  de- 
inaud  judgment.    Gardner  v.  Tatum,  77  Cal.  468,  19  Pao.  879. 

Successfully  moving  for  the  dismisskl  of  an  appeal  for  want  of  a  formal 
judgment  is  not  an  estoppel  against  the  parties  aftJerwards  obtaining 
the  proper  judgment.  Metzger  v.  Morley,  197  111.  208,  94  Am.  St. 
Rep.  158,  64  ^f.  E.  280.  ' 

fhe  court  may  impose  conditions,  since  the  granting  of  the  motion  i6  dis- 
cretionary. Powers  V.  Carter  Coal  &  I.  Co.  100  V*.  450,  41  S.  E.  867 
(an  equity  case). 

Statute's  governing  the  proefedure  to  "open  or  vacate"  a  judgment  have  no 
application  to  a  motion  to  make  a  nwnc  pro  tunc  entry,  since  it 
do^B  hot  open  or  vacate  the  judgment.'  Hyde  v.  'Micheleon,  62  Neb.  680« 
66  Am.  St.  Rep.  533^.  72  N.  W.  1036. 

8  Stokes  V.  Shannon,  55  Miss.  583;  Clemens  v.  Judson,  Minor  (Ala.)  396; 
Long  V.  Staflford,  103  N.  Y.  274,  8  N.  E.  522. 

No  notice'  is  requisite  between  the  parties  before  £hiipplying  a  ministerial 
omission.     Selders  v.  Boyle,  5  Kan.  App.  451,  49  Pac.  320. 

The  failure  to  give  the  statutory  notice  to  the  attorneys  would  be  a  mere 
irregularity ;  hence  the  defectiveness  of  the  notice  was  not  a  fatal 
vice.    Long  v.  Stafford,  103  N.  Y.  275,  8  N.  E.  522. 

It  is  not  necessai^  to  give  notice  to  the  fraudulent  grantee  of  the  land  on 
which  the  judgment  will  be  a  lien.  Wagner  v.  Law,  3  Wash.  500,  15 
LiR.A."784,  28  Am.  fit  Rep.  501,  28  Pac  1109,  29  Pac  927. 
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Kotice  of  nidnc  pro  time  entry  is  not  necessary  when  the  case  is  in  a 

stage  where  it  is  the  duty  of  parties  to  take  notice  of  all  proceedings. 

Smith  V.  Kiene,  231  Mo.  215,  132  S.  W.  1052. 
8  So,  where,  admitting  that  eight  yearg'  delay  was  not  a  bar  to  nunc  pro 

iuno  entry,  it  was  said  that  it  ought  not  to  be  allowed  as  to  third 

persons.    Murray  ▼.  Cooper,  6  Serg.  &  R.  126. 

But  it  was  allowed  so  as  to  permit  an  execution  issued  without,  the  filing 
of  the  judgment  to  retain  its  priority.  Chichester  v.  Cande,  3  Cow. 
3&,  15  Am.  Dec.  238. 

The  entry  of  a  judgment  mmc  pro  tunc  will  not  be  allowed  to  the  prejudice 

of  a  third  party  who  has  become  the  owner  of  the  property  which  will 

be  affected  by  the  order.     Clark  &  L.  Invest.  Co.  v.  Rich,  15  L.II.A, 

(N.S.)  682.    For  other  cases  on  the  same  point,  see  note  to  same  case, 

p.  683. 

A  dowress  whose  rights  in  lands  subject  to  a  judgment  by  confession  ^re 
enlarged  after  the  confession  has  no  right  to  be  protected  against 
a  nunc  pro  tunc  entry  on  such  roufession.  Davidson  v.  Richardson, 
50  Or.  323,  17  L.R.A.(N.S.)  319,  126  Am.  St.  Rep.  738,  89  Pac:  742,  91 
Pac.  1080. 

But  a  third  person  cannot  intervene  and  question  the  propriety  qi  the 
judgment.    Hillens  v.  Brinsfield,  113  Ala.  304,  21  So.  208. 

*  The  entry  may  be  made  after  the  death  pf  a  party  for  wliom  judgment 
was  rendered  inuring  his  lifetime.  Franklin  v.  Merida,  50  Cal.  289; 
Lenoir  Car  Works  v.  Trinkle,  143  C.  C.  A.  156,  228  Fed.  QU,  3 
A.L.R.  1394;  Re  Pillsbury,  175  Cal.  454,  166  Pac,  11,  3  A.L.R. 
1396.  For  a  full  review  of  the  authorities  on  the  question,  see  note 
in  3  A.L.R.  1403. 

Long  V.  Stafford,  103  N.  Y.  275,  8  N.  E.  522,  distinguisliing  Tuomy  v.  Dunn, 
77  N.  Y.  516,  and  pointing  out  that. under  the  provisions  of  N.  Y., 
Code  of  Civ.  Proc.  §  763,  the  final  judgment  must  be  entered  in  tlie' 
name  of  the  original  defendant  party,  and  under"  §  1210,  that  a  memo- 
randiun  of  the  fact  of  death  must  be  entered  with  the  judgment  in  the 
judgment  book,  and  indorsed  on  the  judgment  roll  and  note  on  the 
margin  of  the  docket  of  the  judgment,  whereupon  such  judgment  be- 
comes an  established  debt  against  the  estate  of  the  party,  but  hot  a 
lien' on  his  property. 

So  even  a  tort  action  where  motion  in  arrest  was  pending  when  the 
party  died.  Brown  v.  Wheeler,  18  Conn.  199.  And  und^t''  tfife  staCt- 
ute*  in  Georgia,  entry  within  four  days  after  the  ddjburrihi^ht  of  the 
term  wM  likewise  proper.     Skidaway  Shell-Road  Co.   v:  Brook's,  77 

Ga.  136.  , 

«  '  '  •  ... 

After  qverruling  of  exceptions,  the  judgment  was  entered  as  of  the  day  of 
verdict  .  KeUey  v.  JUley,  106  Mass.  341,  8  Am.  Rep.  336. 

Judgment  entered  in  the  name  of  the  deceased  party  was  vacated,  and 
the  name  of. the  administrator  substituted,  in  Stickney  y.  Davis,  ,17 
Abbott,  Civ.  Jur.  T.— 59. 
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Pick.  169;  and  where  a  similar  correction  had  beep  made,  but  the 
order  for  the  correction  was  not  signed,  it  was  itself  corrected  nunc 
pro  tunc  by  adding  the  proper  signature.  Hunt  v.  Johnston,  105  Iowa, 
311,  75  N.  W.  103. 

Death  of  the  party  before  the  verdict,  or  before  the  determination  of  the 
issues,  abates  the  action  except  as  provided  by  statute,  and  in.  any  such 
case  a  nunc  pro  tunc  entry  cannot  be  made.  Jennings  v.  Ashley,  6 
Ark.  128. 

5  Such  an  entry  is  allowable  only  on  proof  found  in  the  record  that  a 
judgment  had  been  rendered.  Draughan  v.  Tombeckbee  Bank,  1  Stew. 
(Ala.)  66,  18  Am.  Dec.  38,  and  other  cases  cited  in  note  to  20  L.R.A. 
145.  Or  at  least  on  written  evidence.  Carter  v.  McBroom,  85  Tenn. 
377,  2  S.  W.  803;  Waldo  v.  Beckwith,  1  N.  M.  97;  Cadwell  v.  Dul- 
laghan,  74  Iowa,  230,  37  N.  W.  178;  McClain  v.  Davis,  37  W.  Va.  330, 
18  L.R.A.  634,  16  S.  E.  629. 

•*Trial  by  jury  and  verdict  for  $1,521.09  and  motion  for  new  trial.  Mo- 
tion overruled  and  judg.  on  verdict  for  $1,521.09,*'  is  a  sufficient  minute 
entry  by  the  judge,  on  which  the  clerk's  entry  on  the  record,  **Aiid 
judgment  on  the  verdict  for  $1,521.09,"  afforded  record  evidence  to 
make  nunc  pro  tunc  &n.try  of  the  judgment.  Metzger  v.  Morely,  197 
111.  208,  90  Am.  St.  Hep.  158,  64  N.  E.  280. 

The  entry  of  a  motion  to  arrest  the  judgment  is  a  recital  supporting  an 
inference  that  there  was  a  judgment,  and  suffices  to  make  an  entry 
of  the  judgment  nunc  pro  ttOno,  Sperling  v.  Stubbl^eld,  105  Mo.  App. 
489,  79  S.  W.  1172. 

**There  must  invariably  be  some  [record]  to  amend  by,"  and  an  unsigned 
writing  found  among  the  papers  of  the  suit  was  h^ld  insufficient 
though  in  form  of  a  decree.  Raymond  v.  Smith,  1  Met.  (Ky.)  65,  71 
Am.  Dec.  458   (an  equity  case). 

In  Boynton  v.  Crockett,  12  Okla.  57,  69  Pac.  869,  it  Ib  said  that  parol 
evidence  alone  is  insufficient  to  prove  an  order  to  be  entered  nunc  pro 
tunc,  and  that,  if  the  recprd  or  documentary  evidence  has  been  de- 
stroyed, the  proper  practice  is  to  sue  under  the  statute  for  restorati<m 
of  destroyed  records,  and  then  move  on  the  strength  of  the  restored 
record  to  prove  the  omitted  entry.  It  may  be  questioned  if  this  is 
not  a  circuitous  way  in  which  to  exercise  the  inherent  power  of  the 
court  to  mak^  its  own  records  correct. 

There  is,  however,  a  distinction  made  between  the  proving  of  a  judgment 
.  by  parol,  and  the  proving  by  parol  that  a  judgment  was  ordered  which 
the  cliork  omitted  to  enter;  hence,  under  the  Maryland  practice,  in 
which  the  judgment  is  orally  announced  in  the  verdict,  whereupon  the 
clerk  makes  entry  of  it,  it  was  proper  to  show  orally  that  it  was  so 
rendered,  but  not  entered,  and  to  enter  the.  judgment  on  the  verdict 
nuMC  pro  tunc.  Stern  v.  Bennington,  100  Md.  344,  108  Am.  St.  Rep. 
433,  60  Atl.  17. 

In  California  the  same  result  is  reached  with  more  apparent  logic  by  treat- 
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ing  the. pleadings,  court  minutes,  sncl  the  .ye:r4ict>.iis  reoord  evidenoe  pf^^ 
a  judgment,  and  thereupon  entering  it  nunc  pro  tunc.     Marshall  v. 
Taylor,  97  Cal.  422,  32  Pac.  516.     But  in  tljat  state  the  verdict,  has 
the  force,  by  statute,  of  an  order  for  judgment,  and  nothing  but  the 
minii^erial  duty  of  entering  it  remains  for  the  cterlc.    Ibid. 

In  Korth  Carolina,  und(»  statutes  thjeit  likewise- iitipbee  the*  dlity  on- the 
clerk  to  enter  Judgment  on  the  yerdict,  tf.not  otherwise  dipeoted  by  the 
court,  it  was  held,  that,  having  received  it  Vy  .consent .  pt  ^e  last  day 
of  the  tefm,  in  ^uch  circumstances  that  the. judge  was  legally  present, 
it  was  fife  clerk's  duty  to  enter,  the  judgment;  and  the  clerk  having 
omitted  this  duty,  the  court  might  at  the  n'e±t  term  cause  it  to  lie 
.  entered  as  of  the  term  when  the  verdict  was  received.  Ferrell  v.  Hales,  ^ 
.J19N.  C.  199, 25S.E.'821.  .  '     '      '       * 

So,  it  may  be  done  nunc  pro '  tunc  on  evidence  of  the  yef diet  returned  into 
court,  and  the  overruling,  of  all  motions  suspensive  of  judgment.    Car- 
,       wile  V.  William  M.  Camerou  &  Co.  102  Tex.  171,  114  S.  W.'  100. 

So,  in  Kansas,  where  the  ministerial  duty  of  the  clerk  to  spread  the  judg- 
ment on  the  journal  was  omitted,  and  this  duty  was  imposed  on  liim 
by  the  statute  on  the  incoming  of  the  verdict,  it  was  proper  at  a  later 
time  to  supply  it  without  notice  to  the  parties.  Selders  v.  Boyle,  6 
Kan.  App.  451,  49  Pac.  320. 

10.  Compelling  or  preventing  entry. 

The  entry  of  judgment  upon  a  verdict  may  be  compelled  by 
mandamus,  if  there  is  no  adequate  ordinary  remedy;^  and  if 
the  judgment  or  its  enforcement  would  be  unconscionable,  its  en- 
try may  be  enjoined.* 

1  Texas  Tram  &  Lumber  Co.  v.  Hightower,  100  Tex.  126,  6  i;i.R.A.(N.S.) 
1046,  123  Am.  St.  Rep.  794,  96  S.  W.  1071,  distinguishing  Hume  v. 
Schintz,  90  Tex.  72,  36  S.  W.  429,  wherein  mandamus  was  refused  on 
the  ground  that  the  verdict  therein  was  pleadable  as  a  full  bar  to  a 
subsequent  action;  Ketchum  Coal  Co.  v.  District  Ct.  48  Utah,  342,  169 
Pac.  737,  4  A.L.R.  619. 

It  also  may  be  compelled  nunc  pro  tunc.  People  ex  rel.  Fitzpatridc  v. 
District  Ct.  33  Colo.  77,  79  Pac.  1014. 

Mandamus  proper  to  compel  judge  to  enter  the  judgment  which  necessarily 
follows  the  verdict.  State  ex  rel.  St.  Louis,  K.  &  N.  W.  R.  Co.  v. 
Klein,  140  Mo.  502,  41  S.  W.  895. 

See  Corthell  v.  Mead,  19  Colo.  386,  35  Pac.  741,  where  writ  was  granted  to    . 

compel  entry  of  judgment  on  verdict  before  justice  of  the  peace,  he 

having  no  discretion  to  do  otlierwise  than  enter  it. 
Motion  to  compel  entry  by  clerk  is  proper,  and  not  mandamus.     First 

Nat.  Bank  v.  Wolff,  79  Cal.  69,  21  Pac.  551,  748 ;  Page  v.  Superior  Ct. 
:         76  CaL  372,  18  Pac.  385. 
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•  Williams  y.  Neely,  69  L.R.A.  232,  67  C.  C.  A.  171,  184  Fed.  1. 

11.  Vacating  judgment. 

How  and  where  a  judgment  may  be  vacated  are  usually  reg- 
ulated by  the  several  statutes  which  should  be  consulted.  Where 
terms  of  court  are  recc^ized  proper  applications  may  be  made 
to  vacate  a  judgment  during  the  term  at  which  judgment  was 
rendered.  Where  no  terms  exist,  then  it  is  customary  to  allow 
thirty  days  for  such  an  application.^ 

» 

1  Jones  V.  Wootton,  —  Tex.  — ,  228  S.  W.  142;  First  Nat.  Bank  v.  Smith, 
—  Ohio  St.  — ,  130  N.  E.  502;  Kurtz  v.  Kurtz,  —  Colo.  — ,  196  Pac. 
530;  Nugent  v.  Boston  Consol.  Gas  Co.  —  Mass.  — ,  130  N.  E.  488; 
Feild  V.  Waters,  —  Ark.  — ,  229  S.  W.  735;  Morgan  v.  Karcher,  — 
Okla.  — ,  1-97  Pac.  433;  Blum  v.  Parsons  Mfg.  Co.  —  N.  J.  — ,  112 
Atl.  84S. 


XXIX— APPLICATIONS  AFTER  VERDICT. 

1.  New  trial. 

2.  Judgment  for  more  than  demanded  in  complaint. 

3.  Ordering  exceptions  to  tlie  appellate  division. 

4.  Motion  for  nonsuit. 

5.  Motion  to  set  aside  verdict  taken  subject,  etc. 

6.  Further  questions. 

7.  Dismissing  fbr  want  of  jurisdiction. 

8.  Ctertificate  for  costs. 

9.  Certificates  of  probable  or  reasonable  cause. 
10.  Additional  allowance. 

I 

1.  New  trial. 

A  motion  for  a  new  trial  after  verdict  has  been  entered  lies 
in  the  sound  judicial  discretion  of  the  court.^ 

iZeilman  v.  Fry,  —  Mich.  — ,  182  N.  W.  41;  Henry  ▼.  Postal  Teleg.  Co. 
—  Or.  — ,  197  Pac  258;  Pr^luasky  f.  .Pittigstein,  —  Cal.  App.  — -,  196 
Pac.  917, 

•  r  ;  . 

I 

2.  Judgment  for  more  than  demanded  in  complaint. 

Where  the  amount  of  a  verdict  exceeds  the  sum  demanded  in 
the  complaint,  the  court  has  no  power  to  amend  the  complaint 
by  increasing  the  demand  to  correspond  with  the  amount  of  the 
verdict,  unless  plaintiff  consents  to  a  new  trial  and  pays  de- 
fendant's costs.*  But  the  plaintiff  may  take  judgment  for  the 
amount  demanded  in  his  complaint,  remitting  the  excess.* 

The  objection  that  the  amount  of  recovery  exceeds  demand  is 
waived  unless  taken  before  the  entry  of  judgment.* 

And  an  allegation  of  damages,  as  distinguished  from  a  de- 
mand in  the  demand  for  relief,  may,  it  seems,  be  amended  after 
a  verdict  exceeding  the  amount  of  the  allegation,  but  not  ex- 
ceeding, the  demand.* 

1  Corning  v.  Corning,  6  N.  Y.  97;  De^er  t.  Parsons,  11  Hun,  296;  Pharis 
v.Qete,  31  Hun,  443;  Bxcel&ior  Electrio  Co.  v.  Sweet,  59  N.  J.  L.  441, 
31  Atl.  721.'  Compare  Knapp  v.  Roche,  62  N.  Y.  614  (sanctioning 
amendiag  at  trial  to  oonfonu  complaint  to  proof)  < 

•8S 
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2  Corning  v.  Corning,  6  N.  Y.  97 ;  Excelsior  Electric  Co.  v.  Sweet,  59  N.  J. 

L.  441,  31  Atl.  721;  Callanan  v.  Shaw,  24  Iowa,  441;  Crabb  v.  Nash- 
ville Bank,  6  Yerg.  332;  Tarbell  v.  Tarbell,  60  Vt.  486,  15  Atl.  104; 
Matsuda  v.  HamnMm4,,77 /Wash.  130^  J37  Pa.a  338,  6L.L.R.A-(N.S.) 
920'.  *  Compare  Lewis  v.  Cooke,  1  Harr."  &  M'H.  159,  where,  on  the  re- 
turn of  a  writ  of  inquiry  for  damages,  a  release  was  entered  for  that 
portion  of  the  damages  assessed  by  the  inquisition  in  excess  of  those 
laid  in  the  declaration,  and  judgment  entered  for  the  balance.  And 
this  right  may  be  exercised  at  a  subsequent  term  (Hemmenway  y. 
Hickes,  4  Pick.  497)  a.nd  evep  after  er^-or  brought.  Furry  v.  Stone, 
1  Yeates,  186;  Crabb  v.  Nashville  Bank,  6  Yerg.  332. 

But  a  remittitur  should  not  be  aljlo.wed  unless  the  amount  .pf  the  excess 
in  the  verdict  clearly  appears ;  otherwise  the  verdict,  should  be  set 
aside.    Tarbell  v.  Tarbelj,  60  Vt.  4,86,  16  Atl.  104. . 

3  Brown  v.  Schoonmaker   (N.  Y.)   10  Reporter,  745. 

4Schultz  v.  Third  Ave.  R.  Co.  89  N.  Y.  242,  247  (per  Earl,  J.).  Where  a 
complaint  has  been  improperly  amended  after  verdict  by  isK^reasiiig'the 
demand  it  seems  that  the  irregularity  in  the  verdict  should  be  taJ^en 
advantage  of  by  motion,  aiid  not  by  an  exception.  Diossy  v.  Morgan, 
74  N.  Y.  11,  14.'  .       . 

3.'  Drdering  exceptions  to  t&e  appellate  division. 

In  New  York  upon  the  application  of  a  party  who  has  taken 
one  or  more  exceptions,  the  judge  presiding  at  a  trial  by  jury, 
in  his  discretion,  at  aiiy  time  during  the  same  term  may  direct 
in  order  to  be  entered  that  the  exceptions  so  taken  be  heard  in 
the  first  instance  by  the  court  to  which  an  appeal  could  be  taken 
fr6m  a  final  judgment  in  the  action;  and  that  judgment  be  sus- 
pehded  in'the  meantime.^  It  is  in  the  discretion  of  the  judge 
to  grant  or  deny  the  motion.* 

iNeiw  York  Civ.  Ptao.  Act,  §  fi6(X  .  • 

8  This  may  be  done  in,ca8^^,of  a  xvonauit.  .pode  Civ,  Proc.  J  lOOp,  M  ame&d- 
,'  ed  in  1882,  superseding  Seely  v.  New  Yoirk  C.  &  H.  R.  JR.  Co.  26  Hun, 
280.  So,  under  the  corresponding  section  oiE  the  Code  of  Procedure  (§ 
265),  exceptions  could  be  had  &t  general  term  in  case  of  a  nonsuit. 
LAkft  V.  Artisans'  Bank,  3  Abb.  App.  Dec.  10,  3  Abk  Pr.  N.  S.  209,  3 
Keyes,  276,  reversing  17  Abb.  Pr.  232;  Molorley  v;  DoWb,  9  Abb.  Pr. 
86,  18  How.  Pr.  27 ;  Brown  v.  Conger,  8  Hun,  626.  And  plaintiflTs  ex- 
ception, to  a  nonsuit  coiild  be  ordered '  to 'b&  heard  at  general  term. 
Mason  V.  Breslin,  9  Abb.  Pr.  Ni  S.  427,  40  H<*^.  Pr.  436,  2  Bweeny, 
.386.  In  Johnson  v.  New  York,  0.  jfc  W.:  R.  Co.  30  Hun,  166,  a  case 
arising  under  Co<!l9.  Oiy.  Proc.  g^  1000,  it  seemsto  be  assuSDed  that  ex- 
ceptions could  be  heard  at  genei]^  »term  in  case  of  a  nonsuit,  but  the 
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point  was  not  raised  ol:  discussed  because  the  court'  held  that  the  gen- 
eral term  of  the  supreme  court  had  no  jurisdiction  of  exceptions  taken 
ill  a  county  court. 

This  motion,  however^  cannot  be  availed  of  in  a  county  court,  because  it 
has  no  general  term,  and  the  general  term  of  the  supreme  court  has 
no  jurisdiction  in  such  a  motion  made,  in  the  county  court.  Johnson  v. 
New  York,  0.  &  W.  R.  Co.  30  Hun,  166. 

This  niotiou  may  be  granted  even  though  a  motion  on  the  minutes  for  a 
new  trial  is  denied.  Garner  y.  Mangan,  14  Jones  k  S.  365,  But  not 
where  the  motion  on  the  minutes  for  a  new  trial  was  founded  on  ex- 
ceptionsy  since  it  is  obvious  that  exceptions  cannot  be  heard  in  the 
first  ip^tance  at  the  general  term  if  they  have  already  been  heard  and 
determined  by  t^e  trial  judge.  Schram  v.  Werner,  81  Hun,  661; 
Byrnes  v.  Delaware  &  H.  C.  Co.  7  N.  Y,  Week.  Dig.  549. 

The  special  term  oannot  entertain  and  dispose  of  the  motion  for  a  new 
trial  while  an  order  continues  in  force  sending  the  exceptions  in  the 
first  instance  to  the  general  term.  Price  v.  Keyes,  1  Hun,  177,  re- 
versed on  other  grounds  in  62  N.  Y.  378. 

An  oral  direction  by  the  court  appearing  in  the  record,  that  exceptions  be 
heard  }xl  .the  first  instance,  by  the  general  term  is  not  a  sufficient*  com- 
pliance with  the.  statute  and  cannot  be  effectuated  by  a  direction  in 
writing  after  the  close  of  the  term.  Fifth  Ave.  Bank  v.  Forty-second 
Street  &  G.  Street  Ferry  R.  Co.  6  App.  Div.  667,  40  N.  Y.  Supp.  219. 
But  the  minutes  of  trial  signed  by  the  clerk  containing  a  statement 
that  exceptions  are  to  be  heard  in  the  appellate  division  in  the  first 
instance,  entry  of  judgment  to  be  suspended  in  the  meantime,  are  a 
sufficient  certification  of  the  entry  of  the  necessary  order  for  the  hear- 
*  ing  of  the  exceptions  in  this  way.  Sedgwick  v.  Macy,  24  App.  Div.  1, 
49  N.  Y.  Supp.  154. 

The  order  sending,  exceptions  to  the  general  term  does  not  of  itself,  it 
seems,  suspend  the  entry  of  judgment,  and  should  therefore  expressly 
provide  for  the  suspension  of  judgment  upon  the  verdict.  Douglas  v. 
Haberstro,  10  Abb.  N.  C.  6,  62  How.  Pr.  29. 

An  application  to  vacate  and  suspend  judgment  pending  the  deterlnination 
of  exceptions  directed  to' be  heard  in  the  first  instance  by  the  general 
term  is  a  motion  within  the  meaning  of  the  Code  provision  that  a  mo- 
tion upon  notice  in  an  action  in  the  supreme  court  must  be  made  with- 
in'the  judicial  district  in  which  the  a^ion  i^  triable,  or  in  the  county 
adjoining  that  in  which  it  is  triable,  except  that  where  it  is  triable 
in  the  first  district  the  motion  must  be  made  in  that  district.  Thomp- 
son Hr.  Thompsonv  52  Hun,  117,  4  N.  Y.  Supp.  842.  But  the  provision 
that  the  otder  may  be  revoked  or  modified  in  court  or  out  of  court 
>  hy  the  judge  who  made  it,  should  be  construed  as  a  limitation  upon 
the  power  of  a  judge  out  of  eourt,  and  not  as  a  limitation  upon  the 
power  of  the  court;  and  such  order  may  be  modified  at  any  special 
term  held  by  any  judge.    Long  v.  SUfford,  103  N.  Y.  274,  8  N.  E.  522. 
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Only  the  exceptions  are  sent  to  the  general  term  (appellate  division). 
The  only  function  of  the  latter  court  is  to  grant  or  deny  a  motion  for  a 
new  trial  made  upon  the  exceptions  and  to  order  judgment  accord- 
ingly; it  cannot  go  further  and  dismiss  the  complaint  upon  the  merits. 
Matthews  v.  American  Cent.  Ins.  Co.  154  N.  Y.  449,  39  L.R.A.  433,  48 
N.  E.  761.  The  evidence  cannot  be  reviewed  in  order  to  set  aside  the 
verdict  as  excessive  or  against  evidence.  Post  v.  Hathorn,  54  N.  Y. 
147;  Metropolitan  Nat.  Bank  v.  Sirret,  97  N.  Y.  320;  Ross  v.  Harden, 
10  Jones  &  S.  427;  Quinn  v.  Carr,  4  Hun,  259;  Hoxie  v.  Greene,  37 
How.  Pr.  97;  Amy  v.  Stein,  10  Jones  &  S.  512;  Sheridan  v.  New  York, 
12  Misc.  47,  33  N.  Y.  Supp.  71.  But  where  there  has  been  an  excep- 
tion taken  to  a  refusal  to  direct  a  verdict  in  fdvor  of  a  party  against 
whom  a  verdict  has  been  directed,  the  general  term  may  consider 
whether  there  was  such  an  absence  of  evidence  to  support  a  material 
finding  that  the  court  cannot  determine  as  matter  of  law  that  the  fact 
fouiid  was  not  proved.  Metropolitan  Nat.  Bank  y.  Sirret,  97  N.  Y. 
320  (per  Andrews,  J.). 

Tlie  words  "subject  to  the  opinion  of  the  court  at  general  term"  in  an 
order  directing  a  verdict  and  ordering  exceptions  to  be  heard  in  the 
first  instance  at  general  term,  do  not  deprive  the  unsuccessful  party  oi 
the  benefit  of  the  exceptions,  as  feuch' words  will  be  regarded  as  sur- 
plusage. Durant  v.  Abendroth,  69  N.  Y.  148,  25  Am.  Rep.  158.  But 
if  a  verdict  is  ordered  subject  to  the  bpinion  of  the  general  term 
without  a  qualification,  exceptions  cannot  be  heard  and  the  only  ques- 
tion before  the  general  term  is,  Which  party  is  entitled  to  final  judg- 
ment on'  the  lincontroverted  facts?     Hid,;  Byrnes  v.  Cohoes,  67   N. 

Y.  ^04. 

»   ■ 

No  appeal  lies  from  .the  general  term  order  denying  a  motion  for  a  new 
trial  made  on  the  exceptions  and  directing  the  judgment  to  be  entered 
on  a  verdict.  Judgment  should  be  entered  as  ordered  and  an  appeal 
taken  from  the  judgment.  Delaware,  L.  &  W.  R.  Co.  v.  Burkhard,  109 
N.  Y..  648,  16  N.  E.  550.  And  an  appeal  from  the  judgment  so  en- 
tered lies  directly  to  the  <;ourt  of  appeals,  and  not  to  the  general 
term  vvhich  should  not  be  required  to  hear  an  appeal  from  its  own  de- 
cision^ notwithstanding  a  Code  provision  that  upon  denial  of  a  motion 
for  a  new  trial  "judgment  may  be  taken  as  if  a  motion  for  a  new  trial 
had  not  been."  Martin  v.  Piatt,  131  N.  Y.  641,  30  N.  E.  565.  A  judg- 
meat  entered  on  an  order  by  the  appellate  division  overruling  the  ex- 
oeptions  denying  a  motion  for  a  new  trial  based  thereon  and  ordering 
judgment  on  the  verdict  is  "a  judgment  of  affirmance''  within  the 
meaning  of  a  Code  provision  providing  that  no  appeal  lies  to  the  court 
'  V  of  ap|)ieals  from  a  judgment  of  afiiirmanoe  in  an  action  to  recoTer  dam- 
'•^  ages  fov  injuries  resulting  in  death,  where  the^decision  of  the  appel- 
late division  is  unanimous.  Hnda  v.  American  Olucoae  Co.  151  N.  Y. 
649,  46  N.  E.  942. 


XXIX. ^APPLICATIONS   Alft^lBi   VERDICT,  937 

4.  Htjtion  for  nonsuit. 

A  motion  for  a  nonsuit  cannot  be  made  after  verdict,  but 
only  renewed  when  it  was  previously  made,  and  leave  to  renew, 
was  reserved.^ 

1  Downing  v.  Mann,  3  E.  D.  Smith,  36,  9  How.  P'r.  204;  Hendrick  v.  Slew- 
art,  1  Overt.  476.  And  see  Onondaga  County  Mut.  Ins.  Co.  v.  Minard, 
2  N,  Y.  08.  A  Toluntary  nonsuit  cannot  be  taken  after  verdict  and 
judgment.  Brown  v.  King,  107  N.  C.  313,  12  S,  K.  137,.  Nor  alter 
the  court  had  directed  a  verdict  which  has  been  written  out  and  is 
being  signed  by  the  jurors.  Ritchie  v.  Arnold,  79  111.  App.  406.  Com* 
pare  Lockefct  v.  Ft.  Worth  &  R.  G.  R.  Co.  78  Tex.  211,  14  S.  W.  564, 
holding  that  a  voluntary  nonsuit  may  be  taken  after  the  court  has 
withdrawn  the  case  itom.  the  jury  ai&4  has  peremptorily  directed  the 
verdict. 

The  court  is  expresaly  authorized  by  statute  in  New  York  to  reserviQ  iita 
decision  on  a.  motion  for  noasuit  pending  the  assessment -of  daipages 
by  the  jury  or  their  determination  of  an,y  question  of  fact  auhmitted 
to  them.  Gaspers  v.  Dry  Dock>  £.  B.  &  B.  R.  Co.  22  Aptp.  Div^  156, 
47  N.  Y.  Supp.  9dl. 

5.  Motion  to  set  aside  verdict  taken  subject,  etc. 

Wberea  verdict  is  directed  subject  to  the.  opinion  of  the  court, 
tiie  trial  judge  may  at  the  same  term  set  it  aside  and  direct 
judgment  for  either  party. ^ 

1  New  York  Civil  Prac.  Act,  §  461.  In  such  case  the  other  party  can  ex- 
cept (Civil  Prac.  Act,  §  445 )'i  and  have  the  judgment  ireviewed  thereon 
by  appeal.  But  in  the  absence  of  an  exception  to  the  direction  of  the 
verdict,  or  of  an  appeal  from  the  order  denying  the  motion  for  a 
new  trial,  the  correctness  of  the  determination  of  the  court  in  directing 
the  verdict  cannot  be  reviewed.  McCarthy  v.  Hiller,  26  App.  Div.  588, 
50  N.  Y.  Supp.  626. 

6.  Further  questions. 

Aftepr  verdict  in  a  cause  tried  by  jury^  it  ia  irregular  to.  pro- 
ceed to  determine'  further  questiosas  involved  in  the  issuea  by 
the  findings  of  the  judge  ^  or  by  a  reference.* 

1  Parker  v.  Laney,  58  N.  Y.  469,  reversing  1  Thomp.  A;  C.  590;  National 
Horsfc  Importing  Co*  v.  Novak,  95  Iowa,  596,  64  N.  W.  6X6.  But  where 
no  objection  appears'  the  proceeding,  though  irregular,  will  be  pre- 
sumed to  have  been  adopted  by  consent.  Shepherd  T.  Job(»s,  71  Cal. 
823,  16  Pac*  ni. 
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Nor  can  the  court  decide  the  case  upon  the  evidence  after  tl^e  diaagreement 
and  discharge  of  the  jury.  Murray  v.  llauBer,  21  Mont.  120,  63  Pac. 
99. 

8  See  ante,  chapter  xxi.,  §  24. 

7.  Dismissing  for  want  of  jurisdiction* 

Under  the  act  of  Congress  of  March  3,  1875/  it  was  held 
a  circuit  court  of  the  United  States  might,  even  after  verdict, 
entertain  a  motion  to  dismiss  for  want  of  jurisdiction.* 

1 1  U.  S.  Kev.  Stat.  Supp.  p.  83,  §  6.  By  the  Act  of  March  3,  1911,  chap. 
231,  6  Fed.  Stat.  Anno.  2d  ed.  p.  1082,  Comp.  Stat.  1266,  the  circuit 
courts  are  abolished  and  by  the  same  act  (5  Fed.  Stat.  Anno.  2d  ed.  p. 
1083,  Ck)mp.  Stat.  §  1268),  the  powers  and  duties  of  the  circuit  courta 
are  imposed  upon  the  district  courts. 

SHartog  v.  Memory,  23  Fed.  836,  reversed  in  116  U.  S.  588,  29  £».  ed. 
726,  6  Sup.  Ct.  Rep.  521,  on  the  ground  that  the  evidence  on  which  the 
circuit  court  actidd  in  dismissing  the  suit  was  irrelevant  and  wholly 
immaterial  to  the  issues  and  that  no  opportunity  was  afforded  the 
adverse  party  to  be  heard  upon  the  motion  and  to  rebut  fluch  evidence. 

8.  Certificate  for  costs. 

Where  the  title  to  real  property  comes  in  question  or  any 
fact  appears  whereby  either  party  becomes  entitled  to  costs  or 
to  increased  costs  as  prescribed  by  law,  the  judge  may,  upon  the 
application  of  the  party  to  be  benefited  thereby,  either  before  or 
after  the  verdict  is  rendered,  make  a  certificate  stating  the  fact.* 

^  Such  a  certificate  is  a  proper  mode  of  ascertaining  the  fact,  though  there 
be  no  statute  authorizing  it."  Farrington  v.  Rennie,  2  Cai.  Cas.  220; 
Jackson  v.  Randall,  11  Johns.  405.  By  the  New  York  statute,  the  judge 
is  required  to  make  it.    Civil  Prac.  Act,  §  1502. 

It  relates  only  to  facts  appearing  upon  the  trial.  Willey  ▼.  Shaver,  1 
Thomp.  &  C.  324;  Baine  v.  Rochester,  85  N.  Y.  523,  dicta. 

It  is  not  needed  in  reference  to  an  extrinsic  fact,  such  as  plaintiff's  omis- 
sion to  present  his  claim  against  a  municipal  corporation  to  its  chief 
fiscal  officer  before  suing.  Baine  v.  Rochester*  85  N.  Y.  523.  Nor  can 
a  party  complain  of  the  absence  of  the  eer^iffcate  where  he  is  ex- 
empted from  the  payment  of  the  costs  personally  by  the  order  impos- 
ing them.    Meltzger  v.  Doll,  91  N.  Y.  365. 

Where  the  statute  expressly  refers  the  question  to  the  determination  of 
the  judge,  a  finding  of  the  jury  upon  it  is  not  necessarily  oonelflsive 
upon  him.  Hunt  v.  Leon,  3  Johns.  Gas.  140.  So,  by  New  York- Civ. 
Prac.  Act.  §  1502,  the  certificate  may  be  made  befbre  or  after  vetdict. 
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8.  Gertiflcateft  of  probable  ot  reasoiiabUioaiiBe. 

Circumstances  which  warrant  suspicion  ^  or  reasonable  doubt 
as  to  the  construction  of  a  statute*  may  be  probable  or  rea3on- 
able  cause  under  the  United  States  statutes  respecting  certifi- 

CaL6p>  •      ,  .  ,;  •    I    ,     •;   •  .  ', ,  ■  '    '  ' 

Eeasonable  cause  and. probable  cause  mean  the  same  thing.* 
An  application  icfc  a  certificate  of  probable  cause  is  so  fai-' 
distinct  from  the  trial  thkt  the  court  has  power  to  entertain  it 
after  the  trial,  and  may  hear  evidence  not  taken  at  the  trial.** 

IThe  Gala  Plaid,  1  Brown  Adm.  1,'  Fed.  Cas.  No.  5,183  (probable  cailse  for 
seizure)  ;  The  Geotge,  1  Mason,'  24;  Fed.  Cas.  No.  5,328;  The  Thomp- 
son (The  Isabella  Thompson  v.  United  States)  3  Wall.'' 1155,  1^  j2  ed. 
65;  Locke  v.  United  States,  7  Cranch,  339,  3  L.  ed.  364;  The  Olinde 
Rodrigues,  174  U.  S.  510,  43  L.  ed.  1065,  19  Sup.  Ct.  Rep.  861;  United 
States  V.  Mexico,  25  Fed.  924. 

« United  States  v.  Riddle,  5  Cranch,  311,  3  L.  ed.  110;  The  Friendship,  1 

Gall.  Ill,  Fed.  Cas.  No.  5,125.    Seizure  made  under  a  construction  of  a 

*  statute  adopted  by  the  secretary  of  the  treasury  in  conformity  with 

the  opinion  of  the  attorney  general   is  made   upon   probable  cause. 

United  States  v.  Recorder,  2  Blatchf.  119,  Fed.  Cas.  No.  16,130. 

«  U.  S.  Rev.  Stat.  §§  970,  989,  Comp.  Stat.  §§  1611,  1635,  2  Fed.  Stat.  Anno. 
2d  ed.  p.  638,  3  Fed.  Stat.  Anno.  2d  ed.  p.  232. 

♦  United  States  v.  One  Sorrel  Horse,  22  Vt.  655;  United  States  v.  The  City 
of  Mexico,  25  Fed.  924. 

«The  Gala  Plaid,  1  Brown,  Adm.  1,  Fed.  Cas.  No.  5,183  (§  970) ;  United 
States  V.  Abatoir  Place,  106  U.  S.  160,  27  L.  ed.  128,  1  Sup.  Ct.  Rep. 
169.  An  application  may  be  made  after  execution  issued  on  a  judg- 
ment and  need  not  necessarily  be  made  before  the  judge  who  tried  the 
cause.     Cox  v.  Barney,  14  Blatchf.  289,  Fed.  Cas.  No.  3,300. 

10.  Additional  allowance. 

Applications  for  an  additional  allowance  can  only  be  made 
to  the  court  before  which  the  trial  is  had,  or  the  judgment  ren- 
dered, and  must  in  all  cases  be  made  before  final  costs  are  ad- 
justed.^ 

iNew  York  Rule  200  Civil  Practice.  But  in  the  New  York  first  judicial 
district  this  rule  does  not  authorize  the  application  to  be  made  out  of 
that. district,  even  before  the  same  judge  who  tried  the  case.  Hun  v. 
fialter,  92  N.  Y.  651,  citing  Code  Civ.  Proc.  §  769,  as  controlling  the 
rule.  Failure  to  promptly  object  to  the  making  of  a  motion  for  extra 
allowance  before  a  judge  who  did  not  preside  at  the  trial  is  a  waiver 
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of  the  irregularity  (Wiley  y.  Long  Isluid  R.  Co.  88  Hun,  177,  34  N. 
Y.  Supp.  415), — especially  where  the  judge  before  whom  the  motion 
was  made  is  nearly  as  well  informed  as  to  the  nature  of  the  issue  as 
the  judge  who  presided.  Wilber  v.  Williams,  4  App.  Div.  444,  38  N. 
Y.  Supp.  893. 

Special  term  and  trial  term  not  the  same  court  within  this  rule.  Toch 
y.  Toch,  9  App.  Diy.  501,  41  N.  Y.  Supp.  358. 

The  ''final  costs"  contemplated  by  this  rule  ar«  the  oosts  which  are  in- 
serted in  the  final  judgment  rendered  in  the  trial  court.  Winne  v. 
Fanning,  19  Misc.  410,  44  N.  Y.  Supp.  262. 

The  effect  of  an  adjustment  of  costs  upon  a  motion  for  an  additional  al- 
lowance is  not  changed  because  other  costs  awarded  on  an  application 
to  open  a  default  still  remain  to  be  adjust^ed.  Jones  y.  Wakefield,  21 
N.  Y.  Week.  Dig.  287. 
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ABANDONMENT, 

burden  of  proof,  p.  471. 

question  for  jury  as  to,  pp.  569,  5T8. 

ABATEMENT, 

stipulations   against,  on  granting  continuance  to  party  dangerously 
ill,  p.  64. 

ABBREVIATIONS, 

in  general  verdict,  p.  805. 
judicial  notice  of,  p.  448. 

ABDUCTION, 

burden  of  proof,  p.  471. 

ABNORMAL  CONDITION  OF  MIND, 

of  witness  showing  for  purpose  of  impeachment,  p.  295. 

ABSENCE  OF  COUNSEL, 
generally,  p.  5. 

as  ground  for  postponement,  p.  32  et  seq. 

fihowing  of  diligence  to  learn  time  of  trial  in  affidavit  for  postpone- 
ment, p.  54. 
at  trial,  p.  &. 

judge  questioning  witness  during,  p.  5. 
refusal  to  permit  party  to  testify  during,  p.  6. 
submission  of  erldence  during,  p.  5. 
at  reo^tidh  of  verdict,  p.  837. 

during  reading  of  stenographic  minutes  to  jury,  p.  77B. 
instructions  during,  p.  378. 
further  instructions  during,  p.  794. 

ABSENCE  OF  DOCUMENTARY  EVIDENCE, 
as  ground  for  postponei^ent,  p.  42. 

necessity  for  showing  materiality  of,  p.  46» 

ABSENCE  OF  JUDGE, 

see  chapter  xvii.y  p.  621  et  seq.    And  see  p.  3. 
from  court  room  during  trial,  p.  4. 
at  reception  of  verdict,  p.  524. 
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ABSENCE  OF  JU'DGE— (continued) , 
opening  sealed  verdict  during,  p.  837. 
during  trial  or  argument,  p.  .521. 
clerk's  entry  of  judgment  dj/ri^g*,  P<^1i2« 
appearing  from  record,  necessity  of,  p.  4. 

ABSENCE  OF  JURY, 

at  opening  of  sealed  verdict,  p.  H55. 

ABSENCE  OF  PARTY, 
generally,  p.  6. 

as  ground  for  continuance,  p.<27  et  aeq* 
contents  of  affidavit  for  postponement,  p.  54. 
necessity  of  dismissal  in  absence  of  plaintiff,  p.  5.. 
absence  of  defen'daiit  iii  militkry  service  as  ground  for  continiiancei 

p.  11. 
at  trial,  p.  5. 

at  reception  of  verdict,  p.  837. 
at  opening  of  sealed  verdict,  p.  856.  ,    ^ 

ABSENCE  OF  WITNESS, 

as  ground  for  withdrawal  of  juror,  p.  545. 
of  attesting  witness,  effect,  p.  510. 
Postponement  for, 

absence  of  witness  without  consent  of  party  subpoenaing  him,  p.   37. 
absence  of  party  who  is  witness,  p.  37.  '  <  ,      •      •       ' 

absence  of  foreign  witness,  p.  40.  ,      .     , 

witness  incompetent  to  testify,  p.  47.    ,  ,         •,!-,. 
.,  .  witness  whQ  h0.s  left  the  country,  p.  38.  .  ,      j    ,  . 

temporary  absence  in  search  of  health,  p.  39. 
rule  requiring  subpoBnaing  of  witnesses  after  witness  left  th^  state,  p. 

41. 
admission  of  facts  sought  to  be  proved,  pp<  59,  413, ,     .  , 
contents  of  affidavit  in  application  ^or,  p.  $^1  et  seq..     ,    . 

necessity  for  showing  reason  why  presence  is  n^cessary^  pu  48. 

omission,  to  j^ame  witness,  p.  52. 

showing  cause  of  absence  in  affidavit,  p,.  5^. 

showing  right  to  require  attendance,  p.  .^3^. 
diligence  in  procuring  evidence,  p.  43  et  seq. 

effect  of  omission  to  notify  sub^Vpnaed  witness  of  day  of  trial,  p.  37. 
effect  of  unexpected  death  of  subpoetiaed  ■Mtness,  p.  41. 

r 

failure  to  subpoena,  p:  37".  '  

material  witnesses  in  necessary  attendance  on  Fe^i^^rl.  court,  p.,  39. 
nonresidence  as  justifying  assumption  that  ordinary  diligence  could,  not 

have  secured  testimony,  p.  41.  , 

opportunity  to  procure  witness,  p.  41.  .. 
opportunity  to  take  deposition,  p.  3^. 
sufficiency  of  excuse  for  failure  to  otftain  deposition,  p.  40. 
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ABSENCE  OF  WITNESS— (contwwed). 

probability  of  securing  desited  evidence,  p.  49. 
refusal  of  application  based  on  erroneous  conception  of  law,. p.  39.. 
refusal  of  third  application  for  absence  of  witness  not  present  at  pre- 
ceding term,  p.  40. 
testimony  constituting  no  defense,  p.  47. 

ABSENT  TESTIMONY, 

right  of  court  to  comment  on,  p.  759. 

ABSOLUTE  INDEMNITY, 

as  essential  to  deprive  witness  of  privilege,  p.  208. 

ABSTRACT, 

use  of,  to  impeach  witness,  p.  279. 

ABSTRACT  OF  TITLE, 

competency  of,  in  evidence,  p.  449. 
burden  of  proof,  p.  471. 

ABSTRACT  QUESTIONS, 
instructions  on,  p.  739. 

AGCEPTANCB, 

questiofa  for  jury  as  to,  p.  578. 

ACCIDENT, 

precautions  after,  p.  481. 

questions  for  jury  as  to  cause  of,  p.  558. 

proof  of  surrounding  conditioiis,  p.  449. 

ACCIDENT  INSURANCE, 

reasonableness  of  time  of  notice  in  policy  of,  as  jury  question,  p,  560. 

ACCOUNT, 

cross-examination  to  shovF  contradiction  of,  p.  253. 

filing  supplemental  account  as  ground  for  continuance,  p.  26. 

permitting  jury  to  take  with  them  on  retiring,  p.  785, 

refreshing  recollection  by  use  of,  p.  234.  ^ 

rule  for  filing  statement  of,  p.  11. 

ACCOUNTANT, 

testifying  to  calculations,  etc.,  from  voluminous  documents,  p.  466. 

ACCOUNT  BOOKS, 

competency  of,  p.  449. 

use  of  whole  book,  p.  479.  * 

estoppel  to  contradict  entries  in,  by  producing,  p.  303. 

question  for  court  as  to  admissibility  of,  p.  550. 

sufficiency  of  proof  of  correctness  of,  p.  357. 

statutory  requirements  as  to  mtethod  of  proof,  p.  461. 
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ACCOUNT  STATED, 

question  for  jury  aa  to  creation  of,  p.  582. 

ACCURACY  OF  RECOLLECTION, 

of  witness,  cross-examination  to  test  credibility,  p.  260. 

ACKNOWLEDGMENT, 

by  telephone,  mode  of  proving,  p.  514. 
defects  in,  precluding  admission,  p.  451. 

ACQUAINTANCE, 

with  counsel,  interrogation  of  juror  as  to,  p.  80. 
with  party,  disqualification  of  juror  by,  p.  94. 

ACQUITTAL, 

effect  of,  on  right  to  claim  privilege  as  witness,  p.  207. 

ACT, 

authentication  of,  after  suit  brought,  p.  460. 

ACTION, 

cause  of,  see  Cause  of  Action. 

change  of  venue  of,  see  Change  of  Venue. 

consolidation  of,  effect  on  number  of  peremptory  challenges,  p.  106 

dismissal  of,  see  Dismissal. 

parties  to,,  see  Parties. 

postponement  of,  see  Postponement. 

stating  nature  of,  in  openipg,  p.  162. 

stipulation  against  abatemeat  of,  p^  64. 

admissibility  of  matters  occurring  after,  p.  480. 

other  action  pending  as  ground  for  continuance,  p.  12. 

on  foreign  judgment,  continuance,  p.  18. 

ACTION  FOR  JOINT  TORT, 

verdict  against  one  defendant  alone,  p.  SIS. 

ACTS  OF  CONGRESS, 

judicial  notice  of,  p.  495. 

AD  DAMNUM  CLAUSE, 

verdict  for  more  than  amount  stated  in,  p.  830. 

ADDITIONAL  ALLOWANCE, 

time  and  place  for  application  for,  p.  939. 

ADDITIONAL  CONCLUSIONS, 
to  special  verdict,  p.  878. 

ADDITIONAL  FEES, 

giving  of,  by  party  to  jurprs,  p.  78?. 
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ADDITIONAL  INSTRUCTIONS,  . .  ; . 

seePui^tber  Insttuctioni. 

ADDITIONAL  WITNESSES,  '  '   ^ 

interrogating  own  witness  to  discover,  p.  493. 

ADDITIONS, 

construction  of,  in  insurance  policy  as  question  for  court  or  jury;  p*  685. 

ADDRESS  TO  JURY,     . 

see  Argument  of  Counsel. 

ADJOURNMENT,  ,      .        . 

see  Postponement. 

ADMINISTRATOR, 

attesting  witness  becoming  interested  as,  p.  450. 

ADMISSIBILITY  OF  EVIDENCE,  ,  ['^ 

see  Evidence. 

.'  ■ '  < 

question  for  court,  p.  452.  .. 

ADMISSIONS,  ' 

by  adverse  witness,  p.  239. 

by  witness  of  inconsistent  statenients,  right  to  explain,  p.  264. 
by  counsel,  p.  453. 

in  opening,  dismissal,  or  direction  of  verdict  for,  p.  166. 

relief  from,  p.  454. 
by  party,  admissibility  of,  p.  450. 

by  silence  following  statement  by  opposing  counsel  that  fact  i)l' ad- 
mitted, p.  453. 
by  party's  refusal  to  testify,  p.  66i9. 
impeachment  by,  of  contradictory  testimony,  p.  312. 
in  letter  put  in  evidence,  p.  498. 
mode  of  calling  jury's  attention  to,  p.  750. 
of  execution  of  note  sued  on,  right  to  dismiss  after,  p.  117. 
of  fact  during  settlemeiity  p.  454., 
peremptory  instruction  in  case  of,  p.  743, 
precluding  offer  of  evidence  by,  p.  338. 

diseretioi^.as,  to  excluding  offer,  p.  338. 

shutting  off  strict  cross-examination  by,  p,  338. 
to  change  burden  of  proof,  p.  469. 
verdict  against,  pp.  811,  817. 
of  decedent  in  lifetime,  p.  453. 
As  to  testimony  of  absent  untnesses, 

of  what  absent  witness  would  prove,  pp.  59,  452. 

right  to  impeach,  p.  267.  -    o 

right  to  withdraw  admission  because  witness  is  in  court,  p.  61. 

Abbott,  Civ.  Jut.  T.-— 60. 
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ADMISSIONS— ( contwued ) . 

weight  to  be  given  statement  in  application  aftcpr  admisfiioB^  p.  61*  • 

to  avoid  continuance,  disputability  of,  p.  463. 
Effect  of,  on  right  to  open  and  close. 

sufficiency  of  admission,  pp.  147  et  seq.' 

necessity  for  admitting  quantum  of  damages,  p.  153. 
'  adntissions  otffered  at  the  trial,  p..  1^5. 

admissions  not  made  by  all  of  several  defendants,  p.  157. 

defendant's  failure  to  introduce  evidence,  p.  157. 

time  for  making,  p.  157. 

effect  of  reply  to  restore  right  to  plaintiff,  p.  158. 
in  pleadmgs. 

as  ground  for  taking  case  from  jury,  p.  663. 

availability  of,  to  adversary  after  amendment,  p.  414. 

discretion  as  to  refti^ng  amendment,  p.  413. 

including  facts  admitted  by,  in  special  verdict,  pp.   803,  868. 

in  pleadings  offered  in  evidence,  right  to  rebut,  p.  1T7. 

in  pleading  in  former  action,  pp.  421,  454. 

necessity  for  incorporating  admission  in,-  to  obtain  right  to  open  and 
close,  p.  154. 

of  cause  of  action,  judgment  on  pleadings^  p.  123. 

of  defense,  dismissal,  or  judgment  on  pleadings  because  of,  p.  122. 

of  conclusion  of  Isiw,  p.  413.  ' 

peremptpry  instruction  in  case  of,  pp.  682,  743. 

reading  of,  in  opening,  p.  165. 

right  to  read  from  own  pleadings  .matter  admitted,  p.  41'8. " 
;     of  well  plea4ed  facts  on  motion  for  judgment  on  pleadings,  p.  118. 

ADMITTED  FACT, 

inclusion  of,  in  special  verdict,  p.  868. 

ADULTERATION, 

question  for  jury  as  to,  p.  673. 

ADULTERY,       '  .     =   ' 

impeachment  of  witness  by  proof  *of,  p.  292. "    ' 
proof  of,  by  circumstanced,  p.  454.  "  " '' 

proof  by  suspicions,  p.  455.    '  '  *  J     • 

proof  of,  by  opinion  based  upon  sounds,  iibises,  and  c<»iTersation  in  an 
adjoining  rboB^,  j.  455. 

ADVANCING  CASE, 

discretion  of  court,  p.  6. 

ADVERSE  CLAIM,     /  .  ,  i  ,  :   : 

sufficiency  of  verdict  in  trial  of,  p.  822. 


.  I    ■  .    !' 


ADVERSE  c6tNSEL, 

interruption  by,  in  argument,  p.  692.' 
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ADVERSE  PARTY,  :  n    w 

attack  on,'&i  afgmnent,  p.  686.  .   ,        . 

availability  of  exception  to,  p.  382. 
comments  by  counsel  on  failure  to  testify,  p.  681^ 
direct  examination  of,  p.  236.  - 

Examination  6f,  before  trial,  p.  479.  i 

right  to  call,  as  witness,  p.  479. 

reading  pairt  of  examination,  p.  479. 

adversary's  right  to  put  remainder  in  evidenee,  p.  479. 
iifipeachment  of,  as  owii  witness,  pp.  '810,  455.' 
instructions  as  to  conflict  between  testimony  of,  p.  709. 
right  to  see  document,  p.  476. 
treating  (rf  Jury  by;  pp.  788  •  7^0. 
Rending  pleadingii  b/.  .  ' 

right  to  read,  pp.  412,  683.  , . 

conclusiveness  of,  p.  412. 

permitting  amendment  of,  p.  413. 

original  after  amendment,  p.  414. 

showing  personal  sanction,  p.  415.  <; 

contradicting  part,  p.  415. 

allegiltimi&  ill  ^^^rUication  of,  p.  416. 

mere  extract  from,  p.  416. 

adversary's  right,  to  read  residue,  p.  417. 

■""  ■■      •     ••••  ■     '■'..'     i.     :  ■'.  :  t    '..*•'.. 

ADVICE  OF  COUNSEL, 

as  to  party's  remaining  away  from  trial,  p.  27.  '  '  '  * 

question  fbr  jury  a?  to  correctness  of,  p.  69D. 


1    / 


...   •  '  >  ' 


i'> 


AFFIDAVIT  OF  DEFENSE, 
,    exceptions  to  ruling  on  motion  for  judgment  fdr'  irtbuMcieniey  of,  p. 

going  to  trial  on,  in  defendant's  absence,  p*  6w  ... 

partial  insufficiency  of;*a^  a^nri^sipn  of  liability^  p.  123. 
test  of  sufficiency  ot»ip..,126«  ,  .    ,    , 

AFFIDAVITS, 

admissibility  of  to  impe^xilii  wj^tne^s,  p.  277.   ..,.,      i   ; 

necessity  for  laying  foundation,  p.  267,   ; 
in  favor  of  party  making,  admissibiUty,  p,  455. ,       .  ; 

of  jurors  showing  incapacity,  p.  110. 
use  of,  against  party  making,  p.  455. 
•'■•''  d(lncltiiiveft*H*«f^,  p: '455.  '    .  •   rr     '., 

For  postponemefni'.'      '    .     * 

necessity  for,  p.  50.  •      .  x    ■ 

sufficiency  of,  p.  60.  .•.■,;>, 

•••'SvIfe)'T8hBtlt'in«kfe,  p.  ^'.    "  :.''^'    m    .■ 

contents  of,  pp.  51,  466:'     v    ■'  .      '.     :  .,, 

necessity  for  Stating  cause  of  absence  of  witness,  p.  54« 
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AFFIDAVITS— (con*tn«€d).  .     .. 

necessity  for  stating  why  presence  of  witness^  U  necessary,  p.  5i. 
necessity  for  showing  diligence  on  counsera  part  in  learning  time  of 

trial,  p.  $itr      »•      -. . »  • 
as  to  other  engagements  of  counsel,  p.  3^.     .    •  , 
necessity  for  stating  that  counsel  is  i^  actual  attei|danc0  on  session  of 

legislature,  p.  54.  ........ 

necessity  that  allegations  on  ^nf (M'mA^ion  stjate  nan^e^  an.d  residence  of 

tinlowfnaatsj  pj  56.    .       :    .    .   ^j        •      .    i      . 
sufficiency  of  generaLaJJegatiionfi. as. to  materiality. ol  jsy^dence,  p.  55. 
showing  right  to .reqwire  a^teadan^  .p».  53i 
sufficiency  of  oral  statements,  pp.  9,  50.  .     ,  ,.     ■ 

supplemental  affidavit  to  supply  insulKcioney  qf  o^^ginal,  p.  5(>* 
testing  propriety  of  refusal  of  continuance  by,  p.  Q6, 
counter -affidavits  in  opposition  to  motion^  pp.  57,  58.      . 

AFFINITY, 

'  .,  . 

disqualification  of  juror  by,  p.  91. 

.  ♦  ■ '     ■         '■.•<. 

AFFIRMATION,  .  i       .. 

by  witness,  p.  192,  <    ^     J      ■    ,     •  • 

witness  having  conscientious!  soruplesi.agninst,  takiiig  aat|^,  p.  193. 

AFFIRMATIVE, 

of  issue,  as  test  of  right  to  open  and  close,  pp.  143  et  seq.,  677. 

AFFIRMATIVE  CHARGE^ 

taking  case  from  jury  ]}^,  ^ee  chapter  xxii.,  p,  637  et  seq; 
alphabetical  table  showing  proper  practice,  p.  642  et  seq. 

AyF5}R]\4ATIY.3B.BJ:UEF,,     ^..^   .    ,.  ..    _.    ^    "■''  '■'    •"   '         ' 

effect  of  defendant's  demand  lor,  on  right  to  voluntary  iionsuit,  p.  539. 

AFFIRMATIVE  TESTIMONY,  """     '   "  '     '■••.•.{. 

instructions  iff  to! irela(tive  weight  of,  ^i  7«7*"  -  '         » • 

submission  to  jury  when  met  by  negattvie,p.,670«  ' 

AGE, 

showing  child  to  jury  on-issiie  ofi''|>;''445'.    •  •■ 

proof  by  records,  p.  456.  ' 

right  to  testify  to  one's  ag^;  p.  '45^. 


I  I 
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AGENCY,  ..>.    ..    v..  :  ....   /:.■., 

allegations  of,  in  verification  of  adversary's. iplfftdil^g,  effect^. p.  416. 
proof  of,  by  admissions  and  declarations  of  agent,  p«t4^. 
proof  of,  by  appearances,  p.  456.  *j.  .i   , 

proof  of,  by  similar  acts,  p.  457.  ^    j  ,    .    . 

necessity  of  showing  knowledge  of  acts  claim^f^.aa  cqUkt  .thereof,,  p.  456. 
question  for  jury  as  to  existence  of,  p.  59ft,  i     », 


•  M        ■•■     •••.    .    '        '•.  .  ..       .,   ..     ,.  ,, 
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AGENT,  .« ■   i  •    •',{  "  i<       \..  /. 

admiBsions  and  declarations  of,  to  prove  iigenoy,  pi  <4M.'    •<- 
exclusion  of,  as  witness  during  trial,  p.  200. 
excusing  as  juror,  p.  108.  •      '  *     '  -^  '' 

impeachment  of,  as  witness  by  proof  of  deelatktlonS,  p.- 272.  "   '' 
letters  of,  as  evidence,  p.  4W.' 

proof  of  tampering  with  juror  or  witriesis'by,  p,  612." 
qUtifeStioii  foif  jury  as  to  atithbrity  of,  p.  668.  '   '  ' 

question  for  jury  as  to  liability  for  disobieAieHQe,  p. '671. 
question  for  jury  as  to  negligence  of,  p.  634.  \    *^ 

question  for  jury  as  'to  rati^catloil  ofaet  of,  p.  560.  '  ' 

AGREEMENT, 

coercion  of  jurors  indmeing,  pk  798. 
postponement  by^  p.  70  et  fl^q*  ..,»... 

ALIENATING  AFFECTIONS,  / 

impeachment  of  witness  in  action' for  f](7  proof  of  hostility,  pi  28l. 

ALIMONY, 

trial  of,  before  divorce  suit,  necessity  for  cpccoption^  :pv  d67« 


I      ir' 


ALLEGATIONS, 
.     see  Pleadings 

ALLOWANCE, 

additional,  tiipe  and  place  for  application  for,  p.  939. 


I       'It. 


ALMANAC,  '    •  .:-•.■  '.••../ 

as  evidence,  p.  469. 
judicial  notice  of  facts  stated  in,  p.  494. 

ALTERATION,  •         i        '  '    ♦  ' 

of  pleading,  see  Amendment. 

of  verdict,  see  Verdict.  .  •  /^   • '    '  ^ 

proof  of  instrument  containing,  p.  ^58.  '     '       ' 


Hi  I       •     <. 


ALTERNATIVE, 

assessment  of  damages  in  special  verdict,  p.  875. 

evidence  of  alternative  claims,  p.  459.  '=  • '  -i  i  '  ''  :   "'   '  / 


1 ' ,  ' 


.  (I 


•i  '.  ' 


ALTERNATIVE  PROPOSITIONS, 
instructions  on,  p.  767. 

ALTERNATIVE  RELIEF, 

right  of  pleader  to  ask,  p.  128. 


AMBIGUITY, 

in  special  verdict,  correcting  by  venire  de  novo,'  p..  899;      >      ' ' 
parol  evidence  to  explain,  p.  504.  •  •  «     •       *  •  .      «• .     •-» 


950  imxaaL 

AMENDED  REQUEST, 

for  instrixctioiis,  p.  713.  > 

AMENDMENT,  .  . 

of  verdict,  see  Verdict.       . 

of  special  verdict,  see  Special  Verdiotb  , 

of  bill  of  particulars,  p.  467. 

of  return  to  show  valid  service  of  process,  right  to  potstponexoept  be- 
cause of,  p.  15. 
Of  pleading, 

admissibility  of  original,.. against  pleader  alter,  p.  414..    .. 

applicatioli  for  time  to  file  amended  complaint,  p.  24. 

as  ground  for  postponement,  pp.  17  et  seq. 

as  ground  for  postponement  where  new'  issue  raised,  p.  18. 

by  increasing  demand  to  correspond.  With  stmount  of 'verdict^' |>.  033. 

comments  by  counsel  on,  p.  683.  .  •     .      ,  ' 

discretioQ  as  to  refusing,  p.  413.      , 

during  argument,  p.  695. 

in  case  of  variance,  p.  659.  ^ 

motion  to  strike  out^  p.  138.'  ..•     .:• 

necessity  for  exception  to  motion  for,  p.  369. 

postponement  because  of  trial  amendment,  p.  49. 

postponement  to  allow  plaintiff  to  meet  counterclaim  iilterposed   b^, 
p.  66. 

reference  to  pleadings  in  argument  after,  p.  683. 

to  defeat  motion  to  dismiss  or  for  judgment  on  pleadings,  p.  120. 

withdrawal  of  juror  because  of,  p.  646.  ■  - 


AMICUS  CURIAE, 

exception  by  attorney  as,  p.  382. 
right  of,  to  address  jury,  p.  677. 

AMOUNT, 

of  recovery  in  verdict,  see  Verdict, 

of  costs,  as  condition  of  postponement,  p.  62. 

of  judgment,  necessity  for  showing,  p.  917. 

AMPUTATED  FOOT, 

exhibition  of,  to  jury,  p.  433. 


.i      I 
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ANiESTHETIC, 

compelling  physical  examination  requiring  use  of,  p.  430. 

ANCIENT  INSTRUMENTS,  ^    .     ,      -     • - 

proof  of,  p.  610. 

ANCIENT  SIftWATURB,     '  .  t    •      ' 

opinion  eridence  as  to,  p.  490.   i        .;     •>...,..    ,     -v,  . 
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ANIMALS, 

question  for  jury  as  to  contributory  negligence  in  permitting  near 
railroad  track,!  pj  613<  •>:      i 

ANIMUS,  ■■' 

impeachment  of  witness  by  proof  of,  pp,  .281,  299. 

ANNUAL  EARNINGS,  .   ,  ,. 

proof  of,  to  show  damages,  ftom  injury,  p.  dOO^         >  • 

ANNUAL  INCOME, 

proof  of,  to  sliow  damages  from;  injury, , p.  500, 

ANOTHER  SUIT  PENDING,  '     ' 

as  ground  for  postponement,  p.  12: 

V 

ANSWER,  .      '.     -/         •      .,  •  •  •     ;-... 

original  an&wer,  see  Original  Answer <  .    :        ; 

to  special  questions,   see   Special    Findings;    Special   Interrogatories; 
Special  Questions-}  Special  Verdict. 

to  interrogatories  to  jury,  signing  pi,  p,iS08« 
Of  icitness.  .  /'...■ 

as  to  testimony  ol  other  witness  in  former  Jiiearing,  p.  228. 

fiouiL  recollection,  p.  228, 

argumentative  answer,  p:  228. 

responsiyeness  of,  p.  228. 

striking  out  irresponsive  answer,  p.  228.  ,       ^        ,.,  , 

admissibility  of  to  impeach  witness,  p.  278.  :     ,      .   = 

written  answers  by  deaf  mittes,  p<  2^.  • 

given  before  time  for  objection,  striking  out,  p.  350«»  ,  .         ,  \      n 
Defendanfs  pleading.  ,  ;     •-        •     ► 

affidavit  of  defense,  see  Affidavit  of  Defense.  .  ,  ,. 

as  evidence  agai&Bt  defcpdaBt,  p.  41&.k. 

admissibility  against  codefendantj,  p.  418.  -  i         . 

election  between  inconsistent  defenses  in,  p.  130  et  Aeq^     .    , ,     .     \ 

judgment  for .  insufficiency  of ,  p.  J23  et  seq,,  ,  .. 

supplying  deficiency  in  comprint,  p.  118,  ,     .       , 

verified  answer  in  other  action,  p.  421. 

ANTICIPATORY  NOTE, 

of  intended  exception,  p.  387. 


I      '     • 


ANTICIPATORY  REBUTTAL, 
as  part  of  case  in  chief,  p.  175.  .     . 

APPEAL, 

amendment  of  special  verdict  on,  p.  889. 
curing  error,  see  Curing  Error. 

determination  on,  of  inconsistency  between  findings  and  regular' ^^* 
•'•  '■  -ehct;  p. -873.      ■  ■   '  '  • 
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APPEAL —  ( cQntmiied) . 
'    excerptionsj  see  Exceptions. 

impeachment  of  witness  by  proof  of  being  §iireiy  on  appeal  bond,  p. 
282. 

objections,  see  Objections. 

prejudicial  error,   see  Prejudicial  Error. 

reversal  on,  of  terms  imposed  on  granting  continuance,  p.  63. 

signing  of  judgment  after  disposal  of,  p.  927. 

waiver  of  objections,  see  Waiver. 
What  appealable, 

denial  of  motion  to  dismiss,  p.  120. 

general  term  order  denying  new  trial,  p,  936. 

order  denying  motion  to  compel  election,  p.  134. 
Etfect  of, 

to  prevent  impeachment  of  witness,  p.  289. 

pending  appeal  in  other  case  as  ground  for  coniinuance,  p.  13. 
'Record, 

assignment  of  error,  see  Assignment  of  Error. 

bill  of  exceptions,  see  Bill  of  Exceptions. 

first  taking  exception  in  statement  of  case,  pp.  384,  385. 

necessity  for  setting  out  instructions  in,  p.  378. 

setting  out  motion  to  compel  election  in  transcript,  p.  134. 

use  of  abstract  to  impeach  witness^  p.  279. 

use  of  case  made  to  impeach  witness,  p.  279. 
Presumptions  on, 

of  consent  to  absence  of  judge,  p.  522. 

on  appeal  from  dismissal  on  plaintiff's  opening,  p.  168. 
What  reviewahfe,      .     • 

order  for  postponement,  p.  31. 

refusal  of  continuance,  -p,  65  et  seq. 

discretion  as  to  granting  of  postponement,  p.  10* 

refusal  to  strike  out  evidence,  p.  370. 
First  raisings  ohjedt^ion  oft. 

allowing  exceptions  not  properly  saved  below,  p.  367. 

to  incompetency  of  evidence,  p.  347. 

to  insufficiency  of  evidence,  p.  349, 
Discretionary  matters. 

allowance  of  reopening,  p.  182. 

reopening  case  to  permit  evidence  in  rebuttal,  p.  172. 

as  to  leading  questions,  p-.  223. 

comments  of  judge  to  witness,  p.  527. 

length  of  argument  to  jury,  p.  679* 

order  of  proof,  169. 

APPEAL  ^Ol^P, 

impeachment  of  witness  by  proof  of  being  surely  <m,  jp.  282. 


USTDBZ.  95  S 

APPEARANCE, 

see  also  Resemblance, 
photograph  as  evidence  of,  p.  434. 

APPELLATE  COURT, 

questioning  opinion  of  in  argument^  p;  080.  ' 

APPELLATE  DIVISION,  • 

necessity  for  exception  to  review  by,  p.  379. 
ordering  exceptions  to,  p.  934. 
reversal  in,  for  errors  not  excepted  to,  p.  .367. 

APPLAUSE, 

by  audience,  as  ground  for  ijeithdr awing  juror,  p.  544. 

APPLICATION, 

inr  pQ0tp€uieHitat,  pp.  7-^75. 

procuring  on  oral  statemesits,  p.  9. 
for  view  by  jury,  p.  442.  i     , 

APPLICATION  AF'I:ER  VEBPICT,     , 
see  chapter  xxix.,  pp.  933  et  seq. 

certificate  for  costs,  p.  938.  ,   .  ,   .     .  • 

certificates  of  probable  or  reasonable  cause,  p.  939.   ,     .,.. 
for  additional  allowance,  p.  939. 

judgment  for  more  ^''han  demanded  in  complaii^t,  p.  93^^ 
motion  for  nonsuit,  p.  937.  ... 

motion  to  dismiss  for  w>:nt  of  jurisdiction,  p.  938, 

ordering  exceptions  to  appellate  division,  p.  934.  -    ,,       . 

to  determine  furtliB^  questions  involved  in  issues,  p.  937^ 

to  set  aside  verdict  taken  subject  to  opinion  of  court,  p.  937* 

APPOINTMENT, 

of  attorney  to  receive  verdict,  p.  837. 

/  * .    •■       .... 

APPORTIONMENT, 

of  costs  in  verdioty'p.  810. 

ARGUMENTATIVE  ANSWER,  .'  ' 

of  witness,  p.  228. 

ARGUMENTATIVENESS, 
in  instructions,  p.  724. 

ARGUMENTATIV?!  QUESTION,   .  .  /  !         .  : 

to  witness,  p.  215.  , 

ARGUMENT  OF  COUNSEL,  •  '  *    ^ 

t(S  jury,  see  chapter  xxn.,  p.  618  et  seq. 
right  to  open  and  close,  see  chapter  v.,  p.  142  et  seq. 
absence  of  judge  during,  pp.  521,  524.  - 


^5'^  dnDBi:^ 

ARGUMENT  OF  COUNSEL— (contirM*6tf). 
amending  pleadings  during,  p.  695, 
arousing  prejudice,  p.  684. 

appeal  to  race  prejudice,  p.  685.  ,    * 

asking  jury  to  take  nQ^^  p^  680.  ..  i 

as  part  of  trial,  p.  521. 
aspersions,  p.  684. 

as  to  admissibility  of  evidence,  p.  351. 
by  amicus  curies,  p.  677. 
cK)mments  on  evidence,  p.  -680. 
comments  on  form  of  deposition,  p.  682. 
comments  on^  pb jections. ,  and  rulings^  p.  682, 
counter  explanations   p.  682. 
election  as  to*cause  of  action,  p.  676. 
commenting  on  facts  of  which  the  court  must  take  jikliinftl  notice, 

although  not  referred  to  in  evidence,  p.  683.     - 
exception  in  form  of,  p.  386.  ,        . ,    -     . 

explaining  nonproduction  of  promised  evidence,  p.  682. 
first  objecting  to  evidence  after  commencement  of,  p.  349. 
interruption  by  adverse  counsel,  p.  692.  ' ' 
judge's  right  to  regulate,  p.  693. 
interruption  by  court,  p.  685.  : 

length  of,  p.  679. 
misuse  of  eviden6e,  ^.  688. 
number  of  counsel,  p.  678. 
on  question  of  Correcting  verdict,  p.  853. 
order  of,  p.. 679. 

production' on,  of  document  proving  itself,  p.  688. 
reading  document  not  formally  read  before,  p.  687.      '       ' 
reading  medical  and  other  scientific  books,  p.  688. 
reading  previous  proceedings  in.  case,  p.  689. 
reference  to  change  of  venue,  p.  685. 
reference  to  pleadings,  p.  682. 

reference  to  protection  of  defendant  by  insurance,  p.  68T. 
reference  to  verdict  in  similar  cases,  p.  690. 
retaliatory  statements  or  remarks,  p.  692. 
right  to  address  jury,  p.  677. 

right  of  third  person,  p.  677.  -  I  /  .  / . .   ' 

right  to  close,  p.  677.  ... 

scope  of,  pp.  680  et  seq. 
Introducing  evidence  which  could  not  be  produced  t;^  ditetet  ptocff,  p; 

684.  '         • 

based  on  personal  knowledge,  p.  684.  , ,  .    , . .       . 

statement  in,  as  to  consistency,  betw^e^  gei^^al  ^d, special  verdict,  p. 

902.    ....  ''*'". 


stating  or  reading  the  law   p.  690.< 
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ARGUMENT  OF  COUNSELr— (con*tnMe(f).      '^ 
stating  what  is  not  evidence,  p.  683. 
submission  to  vo^fiotary;  nonsuit  after,  p.,  ^37. 
use  of  document^  not  in  evidence,  p.  687. 
use  of  nonsuited  cause  of  action  on,  p.  688. 
when  to  be  asked,  p.  678. 
withdrawal  of  remarks  curing  eriors,  p. ,  |394« 

AROUSING  PREJUDICE, 

in  counsePs  argument,  pp.  684,  685. 

ARRAY, 

challenge  to,  p.  77. 
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ARREST,  •    :,,  _.  ,.[  .^, 

by  seryant,  question  for  jury  as  to  liabilit]r  £91:,  p^  ^70,  ,    . .    >  ,, . 
.  CFQsa-exAiQhiajtion  '^.wji^^Aiaf^.tOi  p.  ^&5.. 
impeachment  of  testimony  on  cross-examination,  as  to,  p^  300. 
impeachment  of  witness  by  proof  of  arrest  and  conviction    p.  289. 
questioning  witness  as  to  for  purpose  of  imp^acthfcnchlt,  p.  2701         ' ' 
right  to  open  and^close  dn  fiptiaii  for,'p,  161. 

ARREST  OF  JUDGMENT,  ,  /  . 

entry  of  motion  for,  p.  930. 
taking  objection  to  ,9)ifii^e]^y  i^f  complaint  by,  motion  }X^  p..  XIO. . 

ART, 

books  of  as  evidekibe',  p.  4'68. 

question  for  jury  as  to  meaning  ot  tetms  of,  p.  587. 

ASPERSIONS, 

in  counsel's  arguiilent,  p.  ^4. 

ASSAULT  AND  BATTERY, 

by  sleeping  car  porter,  question  for  jury  as  to  liability/  fofv  p.  570. 

cross-examination  as  to  suit  against  for,  p.  256. 

proof  of,  as  impeachment  authorizing  corroboration,  p.  315. 

right  to  open  and  close  in  action  on,  p.  151. 

Betting  tMid«' verdict  f OOP  inade<ioaoy,  p.  884i       /      • 

burden  of  proof,  p.  471. 

ASSENT, 

question  for  jury  as  to,  p.  678.    ,  .,      . 

ASSESSMENT,  •;'•••      '  " 

of  damages,  see  Damages*  t 

ASSIGNMENT  OF  ^RROR, 

on  btlier  ground  than  stated  In  exception,  p.  396. 

prevention  of,  by  failure  to  ask  for  postponement  on  allowing'  amend- 

ment,  p.  23.  .  .  i 

to  review  ruling  on  application  for  continuance,  p.  68.  1 
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ASSOCIATES  OF  WITNESS,  , 

showing  for  purpose  of  impeacliment,  p.  293. 

ASSUMING  TRUTH  OF  ADVERSARY'S  EVIDENCB, 
on  application  to  take  cas^  from  jury,  p.  663. 

ASSUMPSIT, 

postponement  of  action  ^f,^  p.  14. 
burden  of  proof,  p.  471. 

ASSUMPTION  OF  FACTS,  <      - 

in  instructions,  pp.  740,  743. 
in  question  to  witness,  pp.  216,  218. 
facts  not  proved,  p.  216. 

in  rendering  judgment  on  special  verdict,  p.  868. 
on  crosB-examinatiMi',  ]i.'  249.' 

court  assuming  controverted  faictB  'in '  framing'  question  for  speeM  ver- 
dict, p.  896. 

ASSUMPTION  O^.'RISK, 

by  employee,  question  for  jury  as  to,  pp.  625^  031k, 

ATTACHMENT, 

as  to  garnishment,  see  Garnishment.         * 

motion  to  quadh,  necessity  for  'e«ceptk)W,  p.  387. 

of  witness,  to  show  diligence,  p.  46. 

order  of  peremptory  challenges  in  atta^Jl^ment,  p.  ,108. 

right  to  open  and  close  in^  p.  156. 

• 
ATTENDANCE  ON  OTHER  COURT,  ,      . 

of  party  as  juror,  as  ground  for  postppjnement,  p,  28. 
.  of  witness  as  ground  for  postponement,  p.  39. 

ATT^teSTING  WITNEI^S, 

see  Subscribing  Witness.  • ' 

'. ' .  ......    ..     •         ^     -  •      ,      .    t 

ATTORNEY  GENERAL, 

effect  of  promise  by,  not. to  proseeute  on  prmlegd  m  wltaMQ«  p.  207. 

.1.:     o       . 
ATTORNEYS, 

as  counsel,  see  Counael. 

authority  to  receive  verdict,  p.  524.  -^  •       i    *     • 

credibility  and  value  of  testimony  of,  p.  551. 

reception  of  verdict  by,  p.  837. 

temporary  assumption  of  judge's  place,  p.  Gi22.   .    , 

burden  of  proof  as  to  fairness  in  transa^^tiona  wit^  client,  p.  471. 


AttdRisrEt'S  cLirftk,' 


I  !>' . 


affidavit  for  postponement  by,  p.  51. 


ATTORNEY'S  FEES,  -^   ' 

admission '918  to  ilttiotxiit  ot,  <€crtfMitig  ^defetnAdnt'to'dpeii'  iin^l^  close,  p. 
168.  .      ,  ., 

necc3sity  for  proving  tp  entitle  plaintiff  to  open  and  close,  ^..153. 

ATTRACTIVENESS,  ... 

of  dangeroys  premises,  question  for  jurjr.  p.  619. 

AUDIENCE,  .      ,  jj 

applause  by,  as  ground  for  withdrawing  juror,  p.  544.  * 

AUTHENTICATION,  .    .     -     .   . 

of  act,  time  of  ma^i^g,  p.  460. 
of  stenographer's  minutes,  p.  509. 

AUTHENTICITY  OF  LETTER,  '      '  '  ^ 

how' established,  p.  499. 


1        .     '     •  '  •    I  .  I  ■'■!.,  '  ■     ,      '    '  I     I  '  1      •     1 


» /      '    ' '  '  •    :  ; 


AUTHORITIES, 

on  evidence,  topical  arrangement  in  alphabetical  order,  see  chapter 

'    XVI.,  p.  44iB  et  seq. 
reading  of,  in  argument,  p.  692.  .  /  /  .{ 


.     • '       1 1 


t  .'  .•     ,     •  )  '• 


AUTHORITY, 

of  attorn^  to  receive  verdict,  p.  i524.' 

of  agefat,  qtiei^tiori  for  jury  as  to,  p.' 568.  ■  '  '  ' 

AUTHORIZED  VIEW,  i.        .    i,       .  .i 

by  jury,  p.  443. 

AUTOMo?n4i;s, ...  „  •  .  .    ... ......  " '"  .,V'  '^'\'.  ' 

question  for  jury  as  to  negligence  in  use  of,  p.  609. 
opinion  evidence  as  to  speed  of,  p.  508.  --  {  i     .  -  /   ; 

^QiyunoQ  .^t>wledge,*as-1»  -effeot'  of  striking  uaejrenoess  in .  rOAd  bed, 
p.  496.  -    - 


I »  ;•     :  ■-/    : 


1 1 


AVOWRY, 

for  rent,  right  t(^.(ppen  a^d.,ciloaie  in,,^  143.     .  -  <. 

AWNINGS,  '  •      ''  - 

reasonableness  of  ordinance  as  to,  as  question, for  Jury,  p,  563L .  .  .,  , 

*;     *;    ,'     J,'    1'    "    n   i  .'       ...      ■-•"•:*.  rtr..-; 

B. 

,  .  i.    4  jt  i   *  A  •*"* 

BAD  CHARACTER,  :    m..:;..    '  i^r ^.^     - 

cross-examination  of  witness  as  to,  pp.  249,  260. 
impeachment  of  witness  by  proof  of,  pp.  283,  309. 
impeachment  of  own*  witness  by'prodf  of,  pp.  30O;  305. 

BAD  FAITH, 

burden  of  proof,  p.  471.  "'     ' 
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BAIL,  .5 

calling  anotl^or  juros  by  commianoner  of  ftpeoiftl  bail,  p.  113. 

BAILEES, 

question  for  jury  ag  to  negligence  of,  p.  634. 

BAILMENT, 

burden  of  proof  where  subject  of  destroyed  or  danucgecl,  p.  471« 

BALLOTS, 

formal  oflfer  of,  in  evidenc6',  p.  327. 

BANK  BOOK,  .    '^" 

<^'    ..."  .' 
admissibility  of,  to  corroborate  witness,  p.  320. 


BANKRUPTCY, 

fraudulently  concealing  property  a43  affecting  credibility  as  witness, 
p.  289. 

BANKRUPTCY  ACT,  . 

provision  in,  satisfying  guaranty  against  self-crimination,  p.  209. 

BANKS,  •/'•  '•'    '•* 

excusing  bank  inspector  from  jury,  p.  109.  v    ... 

judicial  notice  as  to  usages  oi,  p.  .496.  .,  . 

question  for  jury  as  to  depoj^itor's  dXUgence  in  e^amiininff.  pass  >^K>ok, 

p.  565. 
question  for  jury  as  to  negligence  of,  p.  635.    .  '      '      n  '\'' .-- -■ 


*  r 


BARBER  SHOP, 

question  for  jury  as  to  necessity  for  keeping  open  on  Sunday,  p.  609. 

BARRIERS,  •  .... 

in>  highway,  question  for  jury  as  t6  absence  of,  as  mgli^eooii  p.  605. 

•  ■•'     -i 
BASTARDY, 

*  I  (  I 

degree  of  proof  required  in,  p.  770. 

impeachment  of  female  witnei^s  by  proof  of,  p.  293.' 

statement  in  opening  by  prosecution  in,  p.  163. 


BASTARX>¥  PROCEEbWi^lS,      *         ' 

instructions  and  burden  of  proof  in,  p.  742. 

BATTERY, 

see  Assault  and  Battery. 

BAYOU,  ,, 

as  watercourse,  question  for  jjur^  as  to,  p.  ^74,  ^ 

BEGIN, 

right  to,  see  Opening.  ^  \  y }    ^ 


.    '^ .  •  i 


BELIEF  UNDEI^  OATH,  .  /  ;  r 

of  witness,  questioning  impeaching  witness  ^.s  to^  p^  284* ,.  ,. 

BENEFIT  SOCIETY, 

membership  in,  disqualify itig  jurbr,  pp.  88,  94. 

qiiestion  for  jury  as  ±6  notirie  of  hearing  resulting  in  expulsion,  p^SSL 

BEST  AND  SECONDARY  EVIDENCE, 

foundation  for,  p.  463.  ,     .  - 

incidental  and  collateral  matters,  p.  460.    . 

necessity  for  objection  to  secondary  evidence,  p.  342.  o, 

notice  to  produce,  p.  461. 

suflficiency  of,  p.  461.  i    , 

of  document  produced  on  notice, .p*  477.  ,  i      •      ,  •• 

of  instrumep;t  with  attesting. witQess,  p.  5\h.  .:  •>   i 

of  telegram,  pp.  465,  513. 

of  deed,  p.  465.  /'  =';■  ! 

in  case  of  loss  or  destriiction :  of  deeds  or  record  booke,  pi  44^^  ■  * 
of  instrument  executed  in  duplicate^ [p.  465.        .  '        'S 

ordinal  paj^ers  as  secondary,  p.  460.  >  •; 

quality  of  ^eeondsiry  evidence^  p.  464.        "  .  i 

parol  evidence,  p.  465. 
reception  of  secondary  evidence  conditionally,  p.  186. 
rebutting  objection  to  secondary  evidence,  p.  352^.   *''      ■         •      -  • 
right  to  rebut  secondary  evidence,  p.  465. 
secopadary  evidence  as  ground  for  postponement^  p.  47. . 
secondary  evidence  of  .contents  of  notice,  p.  460. 
sufficiency  of  objection  to  secondary  evidence,  p.  34T. 
when  secondary  evidence  admissible,  p.  460. 
Copies, 

copy  of  pleading  not  best,  p.  424. 

press  copy  of  letter,  p.  498.  i  .    i  .;;   '    '       .  m  . 

sufficiency  of  proof  of  correctness  of,  p.  367.-   ?        ;,  ,    -  «.. 

Inatrwnenta  lost,  destroyed,  or  heyonii.  juriadictipn,  ,    r^. 

accoimting  for  absence;  of- bool%  p»  463.  .    ;  .  .. - 

admissibility  of  copy  without  explaining  destructi^oii^,  p.  463*  ,. 
laying  foundation ,forj  p., 463. ~     ,  .  /, 

necessity  that  parol  evidence  be  clear  and  certain,  p.  466. 
order  of  proof,  p.  188.  :  T '  •.    -i ' 

proof  of  existence  of  ori^ftlal/;  p.  188.    -     .    i  !- 

its  execution,  p.  188. 

its  loss,  p.  188.  .    ..  ;  •  :'  'V'.^ 

its  contents,  p.  188.  '       t    .■..'..; 

showing  diligence  in  attempt  to  find,  p.  46£.  • 
sufficiency,  ^^proof  of  loss  as  question  for  court,  p»  ^67^ 
voluntary  destruction",  p.  463. 
writitigB  beyottd  jurisdiction  of  court,  p.  461, 
on  result  as  disqualifyhig  juror,  p.  88^      .        :  »     .    .      ■    ■    '  ': 


i 


,» .»  ' . 


d6d  EtoBX. 

BIAS, 

in  comments  of  judge,  p.  528.  t 

Of  jwror, 

as  ground  for  withdrawal  of  juror,  p.  543. 
r,.  conclusiveness  of  trial  judge's  decision  on  challenge  for,  p.  100. 

consideration  of  affinity  on  question  of,  p.  91. 

evidence  as  to  question  of,  p.  100. 

examination  of  individual  jurors  to  ascertain,  p.  81. 

examination  of  jurors  as  to  facts  showing,  p.  79. 
Of  witness, 

comments  by  counsel  on,  p.  680. 

cross-examination  to  show,  p.  250. 

impeachment  by  proof  of,  pp.  280,  295. 

refusing  to  allow  leading  questions  because  of,  p.  227. 

BIBLE, 

entries  in,  as  evideoioe  of  pedigtee,  p.  504. 

records  therein  to  prove  age,  p.  456. 

question  for  jury  as  to  propriety  of  reading,  in  schools,  p.  558. 

use  of,  on  administering  oatjb  to  witness,  p.  192  et  aeq. 

BIGAMY,  \ 

impeachment  of  witness  by  proof  of,  p.  293^ 

BILL  OF  EXCEPTIONS, 

containing  former  testimony,  use  of  to  impeach  witness,  p.  279. 

incorporating  i^istructions  in,  necessity,  p.  377. 

indefiniteness  of  exception  in,  p.  398. 

showing  ground  of  dismissal,  necessity  for,  p.  120. 

statutory  regulation,  p.  400. 

BILL  OF  PAKTICULARS, 
amendment  of,  p.  467. 
as  limiting  evidence  of,  p.  468. 
exclusion  of  proof  for  failure  to  serve,  p.  460. 
of  account  sued  on,  p.  11. 
permitting  jury  to  take  with  them  on  retiring,  p.  782. 

BILL  OF  SALE, 

evidence  of  giving  as  security,  p.  264. 

^ » • 

BILLS  AND  NOTES, 

notice  of  protest,  mailing  of,  p.  500. 

parol  evidence  as  to,^p.  508; 

proof  of  sigiisiures  as  prerequisite  to  admitsion,  p*  348. 

question  for  jury  as  to  negligence  as  to,  p.  635. 

question  for  jury  as  to  feasonabieness  of  time  for  presenting,  p.  502. 

right  to  open  and*  close  in  action  on,  ppf.  146,  149, 
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BLACKMAIL,  '  '.•'   '"     i  H  ■     i"   'r-  •/   ■:    > 

of  third  person  as  impe»66^cr|Lt 'Ol  Wvtileftt  p^mfttiif^  Odrrob&fUtion, 
p.  318.  ,    . 

exhibition  of,  to  jury,  p.  432.  >.•.(/ 

"    »  i  ' 

BOARD  OF  TRADK,  :     ;  ... 

judicial  n^cei} oi>o(iB4i»iM  «f;  p/  495. 


( f-f  ^ 


1    •♦    .  ..   .1 


BOAT,                                                                                            .   i/  -5    /  \. ''■■'■  iH 
loss  of,  during  bailment,  burden  of  ^r<>of,'p.'.l!71.<^*    ■  •'   '    • 

BODILY  CONDITION,  ^  •  ^ 

question  for  jury  as  to,  p.  572.  i    .         ,   :-        :  ;.i  ' 

BOLSTERING  TESTIMONY,  -  ,  -  >       >.  :  j    n 

right  of,  p;Fd05^  1 1  r-  nsh'  ••••.  .«•    •  -f  •■    _  .«  •  .••«  i;    ;•«  i  j  "  ••  -.■;• 


> . '  •  <■ . 


y.    ,'l",    ]'• 


BONA  FIDES, 

see  Good  Faith.  ...        ,, .  ,, 

BONDS,  •'•■'    '■    '■ '  "     •"■'■" 

qualifl^Atiok  of  hbld^  bi;  in  action  on  similkr' bonds,  p=.  B8. 

right  to  open  and  close  in  action  on,  p.  149; "   '     ^ 

to  procure  continuance,'^.^  7'4.  '       '      '     "  '   '" 

BONES,  .(■'      >*i  ".'•  '  ••'.  -    H       1  •  •  ..  '  ',  * 

of  fractured.^g,.<ex]|tbitif»n  4o»  jury,p.  483w     •  ;  ;*!». 

BOOKKEEPER,  .        .   '    ..  f. 

testifying  to  calculations,  etc.,  of  volumilious  documeiits,  p.  466." 

.1  -J     <;   /'m;      ...       ,  !.•••.•'.•,       .  •  ••.'.•■'{    ^.. 

BOOKS,  .'*.<"    'j  .•■'■' J      ■  'I'.i  ■  •  .;■    "•'    •/•■'•   /•'  ■    »*«'i 

competiMc;qof  iu^iiitt  iMoks;  pi'44§.  '      <     m.,.!'       <.':•:,>  'o 
question  for  court  as't6i  p.r3§1i;i'  .if.  «.!  .:.;t  in  nn 

use  of  wl|ai«  l■)dk-bf.(|qxoB■lfcB,''Jp.^4^i^y•  .,  t   .  .    ;  ". :  'q  %'  t.{.:iT 

for  entry  or  record  of  judgment,  p.  «B14.  .  '^i  i       j    >:/    .  '.v 

impeachment  of  witness  by  proof  df 'Writing  an. niftding  immoral  book, 

p.  292.  .•  :t-     .    •  •    -  !     .'    ■  •  -K 

Bcientific'books,  see  Scientific  Bbdks.T    <:?;'  .     .     (. ...  r    ■>i  ^k 
secondary  evidence,  p.  463.  i  T.t    .:      ^     l-.  i-.a.  \    :.-.'. l  :u 

BOOT,  "^     r    •     i  '^--    JJ 

exUUiit^ontrc^^tcQJnryirip.  48&in' ^  -  ...  u..  -.  '  ii...--6  ..    h^j 

BOUNDARY,  *  ^-    -    ^  .  .    ,^  v     c  .    : 

impeaching  o|  witi;i^^sf,t?gtUylj^g  a>i^  to,  5',  274.* '\  ^  ^.;     ;  ^^ 
sufiiciency  of  verdict  as^io,  p.  822.     ..,    , 

BOXES,                              <-■*'    '.  ■'-  ■■■    -   '  '•■■  •      ■•■'■."•     -i 
formal  offer  of,  in  evitJ^ce^l p:  327;  '•*'  '    '■  "'  - *     -^  • 

BRAHMIN, 

swearing  Gentoo  as  witness  by  touching  foot  of,  p.  194. 
Abbott,  Civ.  Jur.  T.— 61. 
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BREACH  OF  THE  PEACE, 

iBlpeach]ne^t  o£  wit9e8s  flned  for/ p.  ^90k . .    •     r. 

BRIDGE, 

question  for  jury  as  to  anticipating  use  for  heavy  engines,  p^  605. 

BRINGING  IN  PARTIES, 

postponement  for  purpose  of,  p.  15.  .  •  :  ,    ■   =  . 

right  to  continuance  to  make  up  iijsues  la  caa».ol,.p*  2SL 

BROKEN  RAIL, 

exhibition  of,  to  jury,  p.  433»  •  - .         ■  .  • 

BROKERS,  ''.;!.'••. 

burden  of  proof,  p.  471, 


,  .  1  ■  •  t 


BUILDINGS,  •  ^.  :       1    . 

question  for  jury  as  to  negligence  in  condition  of,  pi  618i  - ' 

BURDEN  OF  PROOF,  / 

presumptions,  see  Presumptibns.  '  '   ' 

as  to  authority  to  execute  corporate  deed,  p.  473. 
as  to  facts  peculiarly  within  knowledges  of  oi^e.part^,  P*.47^* 
as  to  negative,  p.  469.    , 
as  to  loss  of  boat  during  bailment,  p.  471. 
bailment  destroyed  by  fire,  p.  471. 

effect  of  admission  by  defendant  to  shift,  p.  147  et  seq. 
necessity  for  admitting  entire  demand,  p.*  147  et  «eq. 
instructions  as  to,  p.  741. 
legal  presumption. shiftily  p.  471. 
as  affected  by  doctrine  of  res  ipsa  loquitur,  p.  471. 
necessity  for  exception  to  ruling  as  to,  p.  372. 
of  consent  to  communication  between  jtul^  and  jury,  p;  S&Hi   ' 
on  motion  to  strike  out  pleadings  pw|  136.--  i ,. .  •  fi 

right  of  person  having,  to  opeii-  ai^  -dMC^  pp.^ltf  ei  tbf.     * 
who  has,  pp.  142  et  seq.,  469.  >:       ',<•■>  '  • . 

as  to  abandonment,  p.  471.         ;  /    -'   «'  !  ' '. 

as  to  abduction,  p.  471.  •   '   < 

as  to  abstracts  of  title,  p.- 47 Is.  ;      -^  -  -  -  : 

in  assault  and  battery,  p.~471.  •  l 

in  assumpsit,  p.  471. 

as  to  attorney's  fairness  in  tranttattiqns  wiitlrclJBniQ  p:  471* 

as  to  bad  faith,  p.  471. 

in  bastardy  proceedings,  p.  742. 

as  to  broker's  right  to  recover  comiiisslbns,  p.  itl, 

as  to  competency  of  witnesses,  p.  471. 

as  to  compromise  and  settlement,  p.  472. 

as  to  confession  and  avoidancei,  p.  472*  -      .      i 

as  to  consideration,  p.  472,  .     « 


I  if...' 


BURDEN  OF  V^OOF-^  {contmued). 

as  to  contracts,  p.  472.  ■ 

as  to  corporations,  p.  472. 

as  to  descent,  p.  472. 

as  to  doihicil,  p.  472. 

as  to  due  care,  p.  472. 

as  to  fraud,  p.  472. 

as  to  homestead,  p.  471. 

as  to  judgment,  p.  472. 

r 

as  to  limitations,  p.  .472. 

as  to  negotiable  instruments,  p.  472. 

as  to  ordinances,  p.  472. 

as  to  payment,  p.  472. 

sa  to  receipt,  p.  472. 

as  to  release,  p.  472. 

as  to  settlement,  p.  472. 

as  to  undue  influence,  p.  472. 

BURGLARY, 

cross-examining  witness  as  to  indictment  for,  for  purpose  of  impeach- 
■  ment^  p.  291. 

BUSINESS, 

legitimateness  of,  as  question  for  jury,  p.  552. 

prejudice  against  or  in  favor  of,  as  disqualifying  as  juror,  p.  08. 

BUSINESS  RELATIONS, 

disqualification  as  juror  by,  p.  92  et  aeq. 
setting  aside  juror  because  of^  p.  106. 

BYSTANDERS, 

peremptory  challenge  of,  pp.  102,  104. 

a'  *     *  » 

CALENDAR, 

entry  of  judgment  in  judge's  calendar,  p.  914. 

refusal  to  strike  cause  from,  as  refusal  of  continuance,  p.  69. 

retaining  cause  on,  after  discharging  juror,  p.  64^ 

CALLING, 

prejudice  against  or  in  favor  of,  as  disqualifying  as  juror,  p.  98. 

CAPACITY, 

.question  for  jury  as  to,  p.  567. 

CAPTION, 

of  verdict,  inaccuracies  in,  p.  805. 

CARDS, 

playing  cards  by  counsel  wttli  jurors,  p.  789. 
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CARICATURE, 

exhibiting  in  argument,  p.  687. 

CARRIERS, 

4 

cuBtom   that   consignee   pay   freight,   admissibility,   p.   516. 
judicial  notice  of  usages  of,  p.  495. 
Questions  for  jury  as  to. 
as  to  negligence,  see  Questions  of  Law  and  Fact, 
existence  of  relation  of  passenger,  p.  565, 
mode  of  receiving  or  carrying  goods,  p,  565. 
monopolistic  nature  of  trafl&c  agreement,  p.'  583. 
reasonableness  of  discriminating  rate,  p.  563. 
reasonableness  of  regulations,  p.  561. 
time  for  removal  of  goods  at  destination,  p.  566. 
whether  railroad  was  common  carrier,  p.  565. 

reasonableness   of  time   allowed   passenger  to  alight  as  question   for 
jury,  p.  563. 

time  fixed  in  contract  for  presentation  of  claim  as  jury  question,  p. 
563.  -•-,-. 


f  ■  1 .    I 


CARRYING  PISTOL, 

impeachment  of  witness  by  proof  of  acquittal  of  charge  of,  p.  291. 

CARTOON, 

exhibiting  in  argument,  p.^  687. 

CASE  IN  CHIEF, 

order  of  proving  different  items  of^  p.  186. 
what  admissible  on,  p. '  174.      \      ' 


'  / 


..'./ 


CASE  MADE, 

'   use  of,  to  impeach  witness,  5..  279.  , 

CATEGORICAL  ANSWERS, 

calling  for,  in  special  interrogatories,  p.  879. 

CATEGORICAL  FORM,,  .^    ^ 

of  charge  to.  jury^  p.  72l,  '  -■ '- 

•   '  ..■-...        •  .    «     » 

CATHODE  PROCESS,      ;  '    .     .  •         r.:  .    .     -      .  ^      - 

exhibition  of  photograph  taken  by,  pp.  434,  435. 

CAUSE,'-  •  '••• ,  '-'  •'■■  ♦  •■  :*■■  ••-.  •    '    ••-.    r.- 

form  of  hypothetical  question  as  to,  p.  221. 

question  for  jury  as  to,  p.  557.     ..  " 

CAUSE  OF  ACTION, 

amendment  changing,  p.  120. 

cross-examination  as  to  matters  tending  lib  disprove/  p.  244.' 
dismissal  for  insufficiency,  of  count  setting  up  separate  cause,  p,  116. 
effect  of  admission  of,«  oxi  jigh^,jJiQ  ,opjQ9^«4  a^i^^.pp*  147  et  aeq^ 


\ '    » 


CAUSE  OF  ACTION— (conftnu<?d).  •    >  t       .>...,     .: 

eleetkm  ftetWeen^hiconi^idtent  causes,  jkp.  127  et-  Beq.,*676. 

for  misjoinder,  p.  134.  • 

restatement  in  different  forms,  p.   128.        • 

necessity  for  exception,  p.  369. 

right  to  exception,  p.  134. 

time  for  objection,  p,  133. 
existence  of,,  against  party  disqualifying  as  juror,  p.  09. 
judgment  on  pleadings  on  admission  of,  p.  123. 
not  alleged,  nonsuit  in  case  of,  p.  658. 
striking  out  complaint  not  stating,   p.   137. 
taking  case  from  jury  for  variance  or  failure  to  prove,  p.  658. 

CAUTION, 

ill  riceiYittg'  expert  testimony,  instructions  as  to,  p.  766.' 

CERTAINTY, 

in  charge  to  jury,  p»  721.        . . 

in  offer  of  evidence,  p.  327. 

in  special  verdict,  p.  873. 

in  verdict  as*  to  fipdii^g  <^r.  recovery,  p»  820, ... 

of  verdict  as  to  prevailing  party,  p.  818. 


I  J 


CERTIFICATE,  • 

by  stenographer  to  minutes,  as  insufificient  authentication,  p.,50Pf  . 

for  costs,  when  proper  for  judge  to  make,  p.  938.  ,  . 

of  physician  as  to  party's  illness  presented  on  motion  fp^  continuitnce, 

p.  30. 
of  probable  or  reasonable  cause,  p.  939.  •  '-..".,'■ 

ipplkation  for, '  af tei-  triaii;  p.  939.        '       .    - 

CERTIFIED  COPY, 

of  record  of  convictit)n  to  impeach  witnefeS',  p.  290. 

of  transcript  of  former  testimony  to  impeach  witness,  p.  279,. 

of  deed' -by  recorder,  best  evidence,  p.  4C5. 

CERTIORARI, 

right  to  continuance  in,  after  amendment  without  notice,  p.  22. 

CHALLENGE, 

:  of  juj^or^  see  Impi^peling;  tlie.  Jury.   . 
to  other  party   to  introduce  incompetent  evidence,  p.  340i 

CHANCE  VERDICT,  ,„      j. 

invalidity  of,  p.  844. 

CHANGE  OF  VENUE,       •-     ;    .   ).  : :  .  ,  :        >      .. 

consideration  of  continuance  as  working,  p.  46. 

effect  of  right  to,  on  right  to  postponement  for  public  excitement  or 
prejudice,  p.  17. 
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CHANGE  OP  YENVE— (continued). 

necessity  for -exception  to  decision  on  application  for,  p.  369. 
reference  to,  in  argument,  pp.  685,  689. 
statement  as  to,  in  plaintiff's  opening,  p.  162. 

CHARACTER, 

anticipating  rebuttal  as  to,  in  slander  action,  p.  176. 
cross-examination  of  witnesses  to,  p.  249. 
of  party,  limiting  number  of  witnesses  as  to,  p.  202. 
of  prosecutrix  in  bastardy,  statement  as  to  in  opening,  p.  163. 
order  of  proof  of  good  character  of  plaintiff,  p.  176. 
Of  loitneas. 
corroboration  by  proof  of,  p.  313. 
impeachment  by  proof  of,  p.  282. 

general  reputation  for  truth  and  veracity  ox  moral   character, 
p.  283. 

necessity  for  foundation,  p.  284. 

questioning    impeaching   witness,   p.   284. 

proof  of  conviction  of  crime,  p.  288. 

proof  of  indictment,  p.  290. 

specific  acts  or  offenses  or  line  of  conduct,  p.  292. 
specific  acts  of  immorality,  p.  292. 

impeaching  own  witness,  pp.  300,  304,  309,  310. 

CHAltGE, 

of  crime,  see  Crime. 

to  jiiry,  see  Instructions. 

CHARITIES, 

qualification  as  juror  of  trustee  of  cliaritable  i^pciiety,  p»  88. 

CHARTER, 

construction  of ,  88  function  of  courts  p.  5,83*    - 

CHASTrtY, 

limiting  number  of  witnesses  as  to  reputation  fof,  p.  2<y2.    ' 

CHATTEL, 

exhibition  of  to  jury,  p.  432. 

CHECK, 

question  for  jury  as  to  purchaser's  notice  of  suspiciouii  facts,  p.  581. 

CHEMICALS, 

experimenting  with,  p.  445.  ' 

CHIEF  COUNSEL, 

absence  of,  as  ground  for  continuance,  p.  83.    .  '  ' 

CHILD, 

see  Infant. 


CHINESE, 

interpretation  >q£. acpoii^t.of^  p,  260. 
mode  of  swearing,  as  witness^  p.  194« 

CHINESE  CERTIFICATE,    *  ' 

explaining  nonproduction  of,  p.  480.  ' 

CHRISTIAN, 

mode' of  swearing;. as. iwiinest,  ft.  X9i4 

CHRISTIAN  NAME, 

excluding  juror  for  misnomer  of,  p.  lOd, 
judicial  notice  of  abbreviation,  p.  448, 

CHURCH, 

see  also  Religious  Societies. 

question  for  jury  as  to  nonoccupaniy  of,  p.  674.        <*     ' 

CIDEI^    . 

question  for  jury  as  to  in^xica^in^  nature  of,  p.  573, 

CIRCtTMSTANTIAL   EVIDENCE, 
instructions  on,. p.  756. 

instructions  where  evidence  is  wholly  clr(*unii9ta'n:tial,  p.  750. 
submission  to  jury  where  direct  evidence  is  met  by,  p.  670. 

ciTizuNsgpp,...     ..    ..  =.  .     , 

excusing  juror  l^cause  of,  p.  106. 

CITY  COUNCIL,  -^ 

qualification  of  members  of,  as  jur6rs,  p.  90.'      ^ 

CITY  COURT, 

appeal  to  general  term  of,  f rpm  denial  .of  po;stponement^  p.  69. 

CITY  DIRECTORIES, 

use  of,  by  juty, during  delibeimtion,  p.  786. 

CITY  ORDINANCES,' 

judicial  notice  of,  p.  495, 

CIVIL  ISSUE,       ',  ,   ..  ..... 

instruction  as  to  amount  of  proof  of,  p.  769. 

CIVIL  LI ABILITi^,    ? 

privilege  of  Witness,'  p.  ^08. 

CLAIM,  •-.  ,     , 

question  foi^, court  as  .to  disaUowance  of,  p.  357* 

CLEARNESS, 

in  charge  to  jury,  p.  721.  * 

-     in  interrogatories  submitted  in  connection  with  general  rerdict,  p. 
874. 
in  special  verdict,  p.  877* 
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CLERICAL  ERRORS, 

in  special  verdict,  correcting  by  aiiiendinent,  p.'  Ste.'' 

CLERICAL  INACCURACIES, 
invalidity,  p.  805. 


■:  t     i| 


CLERK, 

of  attorney,  affidavit  for  poBiJjpdiiet^ent  hf,  p/^1;-  •       •  * 

Of  court. 

amending  special  verdict  by.  notes  of,  p.  889, 

delivery  of  sealed  verdict  to,  p.  856. 

duty  of,  to  prepare  judgment  roll,'  p.  &13, 

as  court  officer,  p.  4. 

presence  of,  at  trial,  p.  4,  --,.''-;..  --    -••         .i 

duty  of,  to  record.  i^Tdipt,?  p.  W8^f.      .•  t  ,•  »• 

duty  to  keep  judgment  book,  p.  914. 

effect  of  failure  to  enter  judgment  after  proper  request^  p.  928. 

effect  of  failure  to  recoi'd  verdict;  p.  909.'       '      ' 

entry  of  judgment  by,  p.  911.  .  i  -  ,.  •    /  .      ■'.*//     ^  •. 

signing  of  judgment  by,  p.  911.  .   ■      ...      ,,  , 

failure  to  ;iign  .>udgw«»t  roll,  p..  923^    ,   .  ,.,,.-. 

minutQ.by,  on  bacjf.  of  j^dgipei^t . rpU,.  p.  ,923.,  »,..,.. 

reception  of  verdict  by,  pp.  624,  837. 
entry,  of  conflicting  with  solemn  judgment  of  the  couri,  pi  1^16. 

CLERK'S  FILE  MARK  ON  PETITION,  .> '  v   ;     i 

presumption  in  favor,  pf, , p.  497,  ;   ,,      ..  .  ..  ,„-.,.i  V     '  "y.        .  ■ 

CLOSING,         •  .  '    '   ,'   ' 

ri^ht  TO  close,  see  chapter  v.,  p.  142 'et  seq.'    ''     *•'"'•-    ^     ' 
who  entitled  to  close,  p.  142  et  seq.  .".1.:.'   :  ; 

right  of  party  holdh&g.  affirmBte^^iib  «laaB^^p»;  Ail9.'  ^  .'  ■ 
effect  of  admissions  generally,  p.  147  et  seq.  .    ,/,'-. 
sufficiency  of  admissions,  p.  147  et  seq, 
necessity  for  admitting  quantum  of  danidges,  p.  153. 
necessity  for  incorporating  in  pleadings,  p.  154.        '     '  •' '  -« 
admissions  offered' at  fl*i«ll,  J).  .155  et •  *«^q,  •  •-  '  '     ».  •!   'J    ■ 
admissions  not  made  by  all  of  defendants,  p.  Ifif^  • ;  ,  /  ;  ; 
defendant's   failure  to  introduce  evidence^.  p,j;i;^7,, 
time  for  making  admissions,  p.  157. 
time  for  requests  to  open  and  close,  p.  157. 
effect  of  reply- 't6*r^tofe'ri^h'tt<S''i)tahltftr,  ^.'^ISS.  '  "      ' 
refusal  of  right,  p  158.  '    .  i  ' 

waiver  of,  p.  161.  f'  T    ..•     /  .•  .    ..i   '*.  i.  .  . 

CLOTHING,  4  > 

exhibition  of,  to  jury,  p.  433.  7>.    -j  jjili       i*.     j  •  :• 
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CODEFENDANTS,  ..,   ,     ,,    '.<i  ;»-/.:'; 

disallowing  l^iiAing  qwestions  to  witness.  J>y  oij^  on  objj^if^n  ol.  pther, 
p.  227.  ....'.., 

motion  by  one  to  withdraw  case  from  jury,  p.  657/  .-''iV'IO': 

number  of  counsel  for,  p.  182.  •'*     •;  .'^<      f  >  J:  "  m  .  s 

right  of  each  to  have  counsel  address  jiryj  ]^i  itft*^-  ^  •    , 

joint  answer  in  former  action,  as  evidence  against  ,qne,, p..  423»,  .^.,w^. 
objection  by.^oi^e  tct^^v\den^e  Qfferecl.  a^gains^  . 

order  of  cross-lamination,  presentitig  case,  and  summing  up,  p.  181. 
pleading  of  one  as  evidence  against  other,  p,  418iri.;  :  /  *    .         .< :  >  j 
postponement  to  one^jlit  bar  f;ta>  later.  applioiUtiiMi  'fay.otbtr^;  pj-40f. 
right  to  move  for  dismissal,  p.  119. 

plaintiff's  rigbt  to  open  and  plose  as  against  all,  p.  157,  '"'^/^ 
right  to  pereliaptorj^  (^allenge,  p.  i05. '  ''  '  "  *  '  '  '  '  '  '*' 
taking  judgment  against  one  or  more,  p.  918^.  .r(     ./'^  -  '■]   V^'UI^TOO 

of  ju'ry  Wto  agreefeent;  p.'7d«;'      '  '      '        '  "   "':'     '  '     '"     '  ''* 

COGENCY  OF  EVIDENCE,  .-•  ■::    . ;  .  •  \.  :-  ..  >.'i  i.^-;../  jv,..-   i,.:t 

on  charge  of  crime  in  civil  action,  instruction  as  to,  p.  770. 

on  civil  issue,  instruction  j^s  to,  p.  769.  '' ''it''./ 

in  equity  case,  instructi&ii  ast^^  p.  T69.  •         -   ;  .'   .  •     i .   i.»  i«> 


0 


on  unrieborded  verdict,  p.  906, 


COLLATERAL  EVIDENCE. 


corroboration  of  witness  by,  ^.'  31^3.' 


'•'•""•L_'     ^'     «Vf»     "••  '.'■■','  •'        •     '■  ■■         -     /      I    1 


COLLATERAL  MATTER, 


^AnhiU 


cross-examination  as  io,'pl  251. 
impeachment  of  witness  as  to,  p.  295. 

COLLATERAL  QUEOTlCWSr; ' 

as  to  admissibility  of  evidence,  p.  355. 
necessity  for  exception,  p.  366.'  ' 


:■•  ••       ».  •' 


•  /• , 


r:;y  i^'O?. 


•.If)     . 


COLORED  PERSONS, 

competency  as  '^itnesseSj  p.  5 J6. 

competency  as  attesting  wit^iess,  p,  8l2. 

qualincotion  of,  as  juror,  p.  83. 

question  for  jury  as  to  reasonableness  of  carriers'  r^^Ut^igi^s  a^/Wy, 

p.  561.  .. .  /  '  ' 

question  for  jury  as  to  separate  schools  for  colored  children,  p.  555. 
appeal  to  race  prejudice  in  argument  of  counsel,  p.  6S6y     •:      m      >) 

COMMENTS,  .    .,-.  ,  '    '.  ■'    '  li 

by  jud^  on  witnesses,  or  testimony,  p.  5?i7, ,.    ♦   /     .».,•.'     » 
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COMMERCIAL  PAPER, 

question  for  jury  aa  to  negligence  in  case  of,  p.  ^SS.    * 

COMMISSIONERS, 

as  court  officers,  p.  4. 

presence  of,  at  trial,  p.  i«  > 

COMMISSION  MERCHANT, 

refreshing  recollection  by  Using  accounts  of  sales,  p.  234. 

COMMON  ENTERPRISE, 

question  for  jury  as  to  engagement  in,  p.  668. 

COMMON  ERROR, 

existence  and  effect  of,  as  question  for  court,  p.  556. 

COMMON  KNOWLEDGE, 

consideration  by  jury  of  matters  of,  in  deliberation,  p.  787. 
as  to  effect  of  automobile  striking  unevenness  in  roadbed,  p.  496*. 
that  socialists  have  become  divided  into  two  classes,  p.  496. 
that  most  young  men  smoke,  p.  496.  ''• 

COMMON  LAW, 

of  other  state,  presumption  as  to,  p.  497. 

COMMON  OPINION, 

right  of  jury  to  disregard  uncontradicted  testimony  on,  p.  761. 

COMMON  PLEAS,  .       .  , 

necessity  for  exception  to  review  by^^  p.  379. 

COMMON  THIEF, 

impeachment  of  witness  by  proof  of  bnng,  p.  293. 

COMMUNICATIONS, 

between  judge  and  jury  not  in  open  court,  jg,  531* 
consent  to,  p.  534. 
waiver  of  objection,  p.  534. 

COMPARISON, 

genuineness  of  writings  used  for,  p.  357. 

of  handwriting,  cross-examination  of  witness  as  to,  p.  248. 

permitting  jury  to  take,  on  retiring,  document  used  for,  p^  781. 


•  I 


COMPENSATION, 

of  expert  witness,  p.  213. 

COMPETENCY,  ;         i 

of  evidence,  see  Evidence, 
of  jurors,  see  Impaneling  the  Jury, 
of  witness,  see  Witnesses.    -'       '  •      h 


COMPLAINT, 

by  judge  of  consumption  of  time,  p.  629. 
of  pain,  admissibility,  p.  481. 

COMPLAINT,  DECLARATION,  OR  PETITION, 

election  between  inconsistent  causes  of  action  in,  p.  127  et  seq. 
indefinite  or  mioertain  allegations  in,  p.  117. 
judgment  for  more  tban  demanded  in,  p.  933. 

verified  by  guardian  ad  litem  on  information  and  belief^  admissibility 
against  infant,  p.  415. 
ZHamisactl. 

as  to  compulsory  nonsuit,  see  Compulsory  Nonsuit* 
amendment  to  defeat  motion  for,  p.  120. 
when  pr.<)per,  p.  659. 
for  admitted  defense,  p.  122. 
for  irrelevant  or.  redundant  matter  in,  p.  117. 
for  insufficiency  of  coniplaint,  p.  114  et  seq. 
necessity  for  exceptions,  p.  369. 
time  for  motion  for,  p.  655. 
ol  certain  counts  of  declaration  as  ground  for  postponement,  p.  21. 
after  verdict,  for  want  of  jurisdiction,  p.  938. 
presumption  on  appeal  from  dismissal  on  opening  for  insufficiency,  p. 

168. 
taking  allegations  of  complaint  as  true  on  motion  for,  p.  114. 
Motion  for  judgment  on, 
for  admitted  defense,  p.  122. 
for  defect  not  misleading,  p.  118. 
for  insufficiency  of,  p.  114  et.seq. 

COMPLEX  DOCUMENT, 
oflfer  of  part  of,  p.  336. 

COMPLEX  REQUEST, 

for  instructions,  p.  709. 

COMPOUND  QUESTION, 
\q  witness,  p.  215. 

COMPRESSED  AIR,  ' 

as  dangerous  agency,  question  for  jury  as  to,  p.  622. 

COMPROMISE  AND  SETTLEMENT, 
admission  of  fact  during,  p.  454. 
by  jury  on  amount,  error  in  requiring,  p.  800. 
communication  by  way  of,  question  for  jury  as  tOy  p.  358. 
pending  proposition  for,  as  ground  for  postponement,  p.  14. 
burden  of  proof,  p.  472.  • 

COMPROMISE  VERDICT, 
validity  of,  p.  844* 
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COMPULSORY  NONSUIT,  : 

dismissal  of  complaint,  ete:,  see  Oomplaint^  etCb       .  -    r 
voluntary  nonsuit,  see  Voluntary  Nonsuit, 
taking  case  from  jury. by,  see  chapter  xxii.,  p.  637  et  seq. 
alphabetical  table  showing  proper  practice,  p.  642  et  fie^. 
on  opening  statiement  of  counsel,  p.  638.  .      -  ■ ' 

allowing  further  testimony  after  motion  for,  p.  183. 
as  distinguished  from  withdrawal  of  juror,  p.  546. 
as  result  of  withdrawing  jliror,  p.  546.  '    .'    *  ' 

assuming  truth  of  adversary's  evidence  on  motion  for,  p.  663. 
comments  by  judge  on  motion  for,  p.  528. 
necessity  for  exception  to,  p.  380. 
on  defendant's  motion,  p.  665  et  seq. 

ordering  exceptions  to  appellate  division  in  case  of,  p.  934. 
plaintiff's  course  to  defeat  motion  for,  p.  659. 
refusal  to  take  off,  necessity  for  exception,  p.  380. 
rules  of  decision  on  motion  for,  p.  668  et  seq. 
test  of  right,  p.  650  et  seq.  •     ' 

.time  for,  p.  655  et  seq.  •     '^•»: 

use  in  argument  on'  one  cause  of  action  of  'matter  telerant  only   to 
nonsuited  cause,  p.  688.     '     .         " 
'    withdrawal  of  ju3for  as  eqiiivalelit  to,  p.  ^46.      i  • 

withdrawal  of  juror  as  substitute  for,  p.  542. 
When  prdpet,   '  '  '•  ... 

for  insufficiency  of  evidence,  p.  665. 
in  case  of  different  inferences,  p.  667. 
in  case  of  expert  testimony,  p.  672. 
in  case  of  interested  testimony,  p.  66^8.    '      ''       •   '   " 
in  case  of  uncontradicted  evidence  of  specific  i^aot^  p. .  6^71* 
on  ground  of  variance,  p.  658.  . 

where  affirmative  testimony  is  met  by  negative,  p.  670. 
where  direct  is  met  by  circumstantial  evidence,  p..  670.  ' 
where  existence  of  partnership  is  in  doubt,  'p.  567.  ••     ' 
absence  of  plaintiff,  p.  5.  ..... 

where  fact  testified  to  is  incredible,  p.  763.    * ' 

where  positive  evidence  is  met  only  by  conclusion  of  "law,  p.  Qti. 

COMPULSORY  PHY^ICAI^  EXAMIN4flQN,  ''  ..  ' 

right  to,  p.  428. 

COMPULSORY  PRODUCTION,  ..-.•.'.'. 

of  chattel,  p.  432.  ......      :,. 

COMPULSORY  WITNESS,  • 

impeachifeefit  of,  p.  «O0.     1      '  .         :i 

COMPUTATIOJS,  ■  .    •>    :      '^        .    .       , 

correcting  verdict  by  making,  p.  850.  ,  J     '  * !  {  i  / 

of  time,  p.  924.  -*  ,^ '     •  i  ,'i :  v    »' 


OOMPUTATION— ( oonNwwed ) . 

permitting  jury  to  take  with  theiD;  bn  retiTlMg,"^.  786."  ' 
right  of  court  to  make,  p.  641. 

COMPUTING  i25TBpjBS^,.      :       -    : 

in  verdict,  p.  827.  ,    ,        .^ 

-  ■' " 

CONCEALING  PROPERTY,  '  '  .  ; 

from  trustee  in  bankruptcy  as  affecting  credibility' of  teitn^fl,  p.*2h9. 


»  ir-' 


CONCISENESS,  .       . 

in  intei:rogatories  submitted  in  connection  witb  geii^ral  verdipl^  Rt:874. 

■■  '  ..     ' 

CONCLUSION  OF  CASE,  ,       .         ,  ;     .      :  ,.  .  - 

nonsuit  or  direction  of  verdict  after,  p.  600.    .        •  .. 


CONCLUSION  OF  LAW, 

as  to  motive  or  intent,  p.  492. 

effect  of  allegation  of,  on  riglit  to  dismiss  action,  p.  115. 

in  pleading,  admission  of,  p.  413. 

in  special  verdict,  p.  867. 

in  special  verdict,  disregarding,  p.  888. 

submission  of,  to  jury,  p.  896. 

where  poiaitive  testiftiony  is  met  by,  p.  671. 


'  I  -:  .r  . '  » 


>  ) 


'  I  i  i 


« I  • 


n< 


CONCLUSIONS,  ''■•:.■  '   "•-  ■•'  ■"    •■' 

see  also  Opinion  Evidence. 

excusing  juror  for,  p.  106.  .         .  • 

from  admitted  or  undisputed  facts,  asking  witness  «s  to,  p.  217.  *■ 
in  affidavit  for  continuance,  pp.  62,  68. 

CONCLUSIVENESS, 

of  evidence,  see  Evidence. 

CONCURRENCE, 

of  intent,  proof  of,  p.  493. 

CONDEMNATION  PROCEEDINGS, 
evidence  of  value  of  land,  p.  517. 
limiting  number  of  witnesses  in,  p.  202. 

CONDITION, 

of  person,  photograph  as  means  of  showing,  p.  434. 
in  recbj^iion  of  eirid^nce,  pp.  186,  35'd'. 
reading  deposition  taken  conditionally,  p.  474» 


j;') 


•  V 


Et  I 


CONDITIONAL  ADMISSION, 
of  evidence,  pp.  186,  359. 


-1         M. 


CONDITIONAL  OPINION,  .,    ,^, 

as  ground  for  challenging  juror,  p.  98.  .      ,, .    * 
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CONDITIONS, 

imposition  of,  see  Imposing  Conditions* 

CONDONATION, 

of  servant's  misconduct,  question  for  jury  as  ta,  p<  572. 

CONDUCT, 

misconduct,  see  Misconduct. 

of  judge,  see  Judge. 

of  counsel,  necessity  for  exception,  p.  373. 

of  juror,  as  ground  for  withdrawal  of  juror,  p.  543. 

of  witness,  impeachment  by  proof  of  specific  line  of,  p.  2D2. 

CONFESSION  AND  AVOIDANCE, 
burden  of  proof,  p.  472. 

CONFIDENTIAL  COMMUNICATIONS, 
see  Privileged  Communications. 

CONFINEMENT, 

of  jury  to  induce  agreement,  p.  798. 

CONFLICTING  EVIDENCE, 

necessity  for  submissions  to  jury,  see  chapter  xxii.,  p.  637  et  seq. 
.argument  to  jury  in  case  of,  p.  680. 
direction  of  verdict  in  case  of,  p.  639. 
duty  of  jury  to  reconcile,  p.  777. 
expert  opinion  based  on,  p.  218. 
necessity  for  submitting  to  jury,  p.  563. 
setting  aside  verdict  rendered  on,  p,.  812. 

CONFLICT  OF  LAWS, 

as  to  statute  of  frauds,  p.  508. 

CONFORMITY  TO  FACTS, 
by  instructions,  p.  738. 

CONNECTED  DOCUMENTS, 

introducing  in  evidence,  p.  337. 

CONSANGUINITY, 

disqualification  of  juror  by,  p.  91. 

CONSCIENCE, 

asking  witness  whether  he  considers  oatli  binding  o^,  p.  ^94* 

CONSCIENTIOUS  SCRUt>LES, 

of  witness  against  taking  oath,  p.  194. 

CONSENT, 

question  for  jury  as  to,  p.  578. 
Of  party. 

excusing  juror  Against,  p.  110. 
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CONSENT-— ( contMMied ) . 

to  absence  of  judge,  presumption  of,  p.  5^.. 
to  amendment  of  special  verdict  by  judge's  minutely  p.  880. 
to  answer  by  judge  to  question  of  jury,  pp.  532,  534. 
to  clerk's  receiving  verdict,  p.  837. 
to  communications  between  judge  and  jui^,  'p.  594. 
to  condition&l  admission  of  evidence,  p.  359. 
to  delegation  of  judicial, functions  to  attorney,  p,  524. 
to  dir»etian  9i  yjerxliot  subject  to  opinion  0;f  oourt»  p.  675. 
to  examination  of  witness  without  oath,  p.  192. 
to  excusing  of  juror,  p.  110. 
to  further  instructions,  pp.  794,  797. 
to  introduction  of  improper  testimony,  p.  34S, 
to  faty  taking  law  books  on  retiring,  p.  786. 
to  offer  of  evidence  without  producing  witness,,  p.  332. 
to  opening  of  sealed  verdict  in  absence  of  judge>  p.  837. 
to  postponement,  p.  70. 
*  of  action  before  justice  of  the  peace,  p.  74. 

to  sealed  verdict,  effect;  p.  839* 
to  view  by  jury,  p.  439. 
to  withdrawal  of  juror,'p.  542. 


CONSIDERATION, 

failure  of,  allegations  securing  right  to  begin,  p.  149. 

lack  of,  anticipatory  rebuttal,  p.  176. 

for  promise  to  pay  extra  compensation  to  expert  witness,'  p.  214. 

parol  evidence  as  to,  p.  504,  . 

burden  of  proof,  p.  472. 

CONSIGNMENT,  »  . 

question  for  jury  as  to  car«  and  diligence^  p.  634. 

CONSISTENCY, 

in  instructions,  p.  726. 

CONSISTENT  DEFENSE, 

requiring  an  election,  p:  128. 

CONSISTENT  STATEMENTS, 

corroboration  of  witness  by  proof  of,  p.  313. 

CONSOLIDATION, 

of  actions,  effect  on  number  of  peremptory  ehtllenges,  p.  106.    ' 

'      '   '  .  • 

CONSTITUTIONAL  LAW, 

vested  right  of  firemen  in  exemption  from  jury  duty,  p.  84. 
validity  of  statute  requiring  jurora  to  be  tax  payers,  p.  84. 

CONSTITUTIONAL  PROVISIONS, 

M  to  number  and  unanimity  of  jurors,  p.  846  et  seq. 
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CONSTRUCTION, 

of  special  verdict,  p.  8^.-     ■ 

of  wrftaiigg,  instriKition  tti^  to,  pi  768.  •   - 

CONSUMPTION  OF  TIME, 

complaint  by  judge  of,  p,  629.,  ,,       .  ,      ,.  ,       ,. 


.1  •'• 


CONTEMPT,  _  •  ■      I        '    •  •    '.'J-'     '..•  ':       •• 

by  juror  in  cusseriling  from'  sealed  vet'di^t,  p.- 842.  "  ='•    ' 
continuanftfe'to'tompel  cohirumacious  witness  to  testify,  p.  46. 
witness  remaining  in  court  rootn  Contrary  to  order,  p;' 480.- 
in  repetition  of  motions  in  criminal  c^e  f6r  d^lay)  p.  3. 

CONTEST  AS  TO  FACTS*  ,  ....      t     ..         • 

directing  verdict  subject  to.ppinioa  of  icpuit  in  p^e  of^  p.  674. 

CONTINUANCE,'   ."•'.'  ;    '     '         ^-  '>•-••     • 

see  Postponement!  •      ■      i  .      ■    . 

.'       '      .  ♦.  •     •         > 

CONTRACT,  .' ^   ••!    -w.  •  :■.«■..-•: 

election  between  counts  in  action  on,  p.  XZl.  ■.•:■... 

proving  custom  to  contradict  terms  of,  p.  617.    •  .•.'*'■: 

question  for  jury  as  to  existence  of  J 'p.  ^8^- 
burden  of  proof,  p.  472. 

right  to  opeiju  and  close  in  action  on,  p.  148. 
statute  of  frauds,  see  Statute  of  Frauds. 

■ 

CONTliACX  RELATION^,  •    . 

as  disqualifying  juror,  p.  106  et  seq.  . 


'  { 


I  • 


CONTRADICTION, 

of  party's  testimony  by  himself,  effect,  p.  759.  /     .. 

of  witness,  cros0>^9tai|iinat»fai'&r  purpoM  of,  p.  250.  ■•'■... 
of  witness,  as  question  of  law  or  fact,  p.  551. 

CONTRADICTORINESS,  :•   ,  i  .         ;        . 

see  Inconsistency.  • 

CONTRADICTORY  STATEMENTS  AND  GOND^UGT,    .^     ,... 

impeachment  of  witness  by  proof  of,  see  Impeachment  of  Witness. 

CONTRARY  TO  LAW,    .J.:.;    .    ..  '     p;   ::  ^ -.•.;.  ,. 
when  verdict  is.  p.  813. 


CONTRIfilUTOJl¥^fiOijIGi:JieiEy...-i  -<,  lyS.nua    ':  > V:-.  ..    .  ;  . 
questions  of  law  and  fact  as  to,  see  Questions  of  Law  and  Fact. 
plea  of j^  as  affecyng  right  to  open  and  close;  p.  151.  ^  ' " 
of  infant  as  question  fo^' j^urj',  p.'620C*'  ;''         ■   '  '        '■-      i  *    . 

CONVERSATION, 

putting  whole  of,  in  evidence,  p.  47^8'. 

introduction 'of  balance  of,  on  cYoss-eJcaidination;'  jf!  215. 


■'••   I  /   •  '.    :/  / 


nsfi>BX  £WJ^ 


CONVERSATION— (cofik^^il).    '  "  "\     •    '   - 

bringing  out  whole  of*,  on  'redirect  exritniYiatiott,  p.  26T.    *     " 
offered  foir  iiip^dchment  'putpbtes,  right  to  give  wh61e,'  |r.  264/  ' 
by  telephone,  how  proved,  p.  513.  -    t    ,•     '  •  /    to*. 

preceding  act,  admissibility,  p.  507.  ■  -      .    >. 

testimony  by  witness  to  substance  of,  p.  228.   ' 
with  party  as  disqualifying  juror,  p.  97. 
by  juror  as  ground  for  new  trial,  p.  7S8. 


'  J 


•*:  *' 


I  I  • 


CONVICT, 

corroboration  of,  p.  315. 


<         •! 


1 


.1     .'     » 


r/         ,    ,. 
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CONVICTION, 

of  crime,  see  Crime. 

COPARTIES, 

see  also  Codef endants ;   CoplaintifTs. 

admissibility  of  pleadings  against,  pp.  417,  418. 

gietieral  obje^ion  to  Evidence  admissible  against,  p.  344. 

joint  exception  by,  p.  382.  ,.,■■' 

right  to  object  to  evidence  offered  .by,  p.  347. 

submission  of  evidence  taken  during  absence  of^  p.  5. 

COPLAINTIFFS,  .  w 

granting  nonsuit  as  to^  one,  p.  6B8.  •' 

objection  to  evidence  offered  against  other,  p.  344.    .     , 

COPY, 

from  books  of  original -eiitrjr,  admissibiHty,  p;  463.  •     « 

of  account  sued  on,  filing  of ,  p.  11.  '»•'.«,) 

of  amendment,  previous  service  qf,  overcoming  claim  o/t  surprise,  p.  22L 
;  of  losi  instrument,  introductioja  of  before  proof  of  loss,  p.  188. 
of  memoranda,  refreshing  recollection  from,  p.  235. 
of  pleading,  not  best  evidence,  p.  424.  ^^ 

of  transcript  of  former  evidence,  une  of  to  impeacl^  witness,  p.  279. 
press  copy  of  l^tt^r  aseyidence,  p.  500.  .   *  , 

sufficiency  of  proof  of  correctness  of,  p.  357. 

CORAM  NON  JUDICE, 

proceedings  during  judge's  absence,  p.  523. 

CORONER'S  JURY, 

proving  testimony  before,  by  member  of,  p.  279. 

CORPORATE  AGENt  OR.  OFFIC^ER, 

admissibility  of  conversation  of,  ,to.Jihew>moldve.  far  purpose.  (^  impeach- 
ment, pp.  298,  300.  ... 
.{,...v94f>^ibrtitr.'qfr,4eplarationg,of,,p.  473.                                  .  .    ., 
direct  examination  of,  as  if  under  cross-examination,  p.  311. 
disqualiiy^t^oa  of,,  as  juxoTy  -g,  108. 
Abbott,  Civ.  Jur.  T.— 62. 


COVJ^iSEL— (continued).  ,'■'.',        " 

to  be  within  call  at  reception  of  i^fei:ftict,  p.'^898.''  ;  j    -.i  . 

to  call  judge's  attention  to  mistake  in  stating  facts  to  jury,  p.  749. 
to  make  up/,i^ues  to  be  ^ubmi|it€d  by  ji^dge  to  J|4ry^  p.  731. 
to  see  that  witness  is  sworn,  p.  1^2.'    '     '      ''  - 
Rights  of, 

to  open  and  closed  see  chapter  v.,  p.  142  et  seq. , . 

to  be  present  at  giving  of  further  instructions,  p.  ^95. 

to  be  present  at  reception  of  veirdict,  p.  837. 

to  call  witness's  attention'  to  preyio^s  testimony,  p.  232. 

to  claim  privilege  of  witness,  who  is  a  party,  pi  205. '  * , 

to  consult  wiUi  gn^itnees  during-  examination,  p.  195. 

to  continue  examination^  of  witness  begun  by  another,  p.  195. 

to  see  and  inspect  adversary's  special  questions,  p! '  899.  . 

to  see  memoranda  used  ,to  refresh  witness's  recollection,  p.  236; 

to  see  or  h^r  adve;-Ba_i;y'^  requests  for  instructions,  p.  706. 
Matters  as  to  postponement^  or  toithdrayml  of  juror. 

absence  of,  as  ground  for  postponement,  see  Absence  of  Counsel.* 

affidavit  for  continuance  stating  full  statement  of  case  to,  p.;  5^..  -         ; 

affidavit  for  postponemeiit  by,  p..  61..  r  ,iv    ».     .  jf       .      \-\    ■ 

affidavit  of  unprepaJbrednesst  for  trial,  p/  5^.  -     •  .      ,,    ........ 

as  witness  for  whose  testimony  postpoaetneot  i«  aaked,  p.  .56.      .    , 

consent  by,  to  postpoHenient,.  .p.j  70. ,     .  .■  i   - >  .•     . 

failure  rtcf '  subpten^t  witness  ^^cause .  lie  was-  sittprney  f ^r ;  aiipUcaot  to 
pdstpoa^, •p.'<38'.'  ■• ''  r  i.       «. 

deatk^bl,  lis.  groiu^  for  eoptiauaaoe,  pi  .36;  .'1"         .     ,'      ■ 

illness  of,  as  ground  for  withdrawal  of  juror^  pi.  490*  . 

mistake  of,  as  ground  fot  oontiiiiianiee',  ^.!-27j.-  -•:,!... 

unpr eparedneb^: of,- as  ground  fdt  continuance,  p.  24*  . 

presumption  of  acquiescence  by,  in  continuance,  .p.  70. 
Relations  tcith^^ospectivex juror*,    /.-.•.    •     .  .   ^.    .  .    \ 

asking  prospective  juror  as  to  acquaintanciS  ifith,  p,  80. 

asking  prosi^sotiv^  juTor' as- to  wihethQr  he  is<,<;li»nt  qf,  p.  ^80. 

disqualification  as  'juror;  of  om  having  office  with,  .p,  Q5^ 

relationship  to,'-di'sqaalifyiiig  as* juror,  p<  91.         .,    .      .,    . 
Relations  towa^iiEitweeses.  "       .    ,      "      '     '.  i  • 

form  of  hypothetical  question  by,  see  Hypothetical  Question*. 

calling  witness  from  stand  for  con sultaticw  With,  p.';i9^,.,  , 

duty  to  see  that  witness  is  sworn,  p.  192.   .,  .  j.    .      ,-  >  ^  ;.. 

form  of  question 'to*  wttnwsi-tiyyJpi  ^I4'ei,&eq^  '     '    , 

protection  of  witness  against  alttAckp  aiy^W^^t  ,  :  «..  -    . 

rc^ri^g'«<ynnile9^to  #t9cli»e- «K{»fioted  pcot]({  if i^ni;  witi^fij  .p;  ^5, 

instruc^Km  by  I  to  •  ^<^itiii*«' <|Ls 'i»rprdvilti|j^  i  p,  ■  .8^^ 

right  to  claftib^^rifilege  <>f  i«ritaea«.who  Uh<u.*gfi|^y#,p.'^0fi.    ; 
As  witness. 

cross-examination  as  to  disbarment,  ^/ 25^. .!..  •,•    .    ^,         .-...,. 
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COUNSEIr— ( con«iiu«€cl ) . 

r  gif  i^g' .^tiJ?>Pi«r  by  -^^estioni^  iwA  WJf  ^.cr#,-  p, ;  1^5. ..  -;,,;;  ',.;,.,;. 
proof  of  interest  of,  p.  469. 

to  affect  credibility  as  witness,  p.  459.  . // • '   • ':  '•'"'' 

postponement  to  obtain  t^imteiy  ofj'p:'W.     •        *.  r  >.    «.*.'/ 

Change  of. 
change  of,  di^^g  .i^xminHti(^n  of  witness,  ]^.,\9^^.    ,',  ,.,    , 
substitution  of,  p.  4. 

Conduct  of,  .-•'<». 

address  to  jury,  see  Argument '<)!  Ooui|deL    ■     '    • 
exception  to  improper  remarks  by,  in  opening,  p.  165^ 
improper  remarks,  withdrawal  of  juror  for,  p,  542. 

form  of  exception  to  statements  of,  p.  386. 

necessity  for  exception,  p.  373.  .^  .  , 

playing  cards  with  jurors,  p.  788.  '  ^     *  '   '       '        ■''        •    . 

treating  of  jurors  by,  p.  788.  ;.  [.{uv) 

Remarks  of  court  to,  ..^'-,..1  /  ••  ?  .'to  >:••: » 

remarks  by  judge  to,  pp.  627,  530.  j     -    .,.     f..,.fifi 

insolent  reproof  of,  by  trial  judge,  p.  2^   , »  ^      ;r    . ;        ,  ,i  :     :•>  .if» 
reprimand  of,  p.  2.  ...    j!  ..  .,     ;».••.)  »  :     .   -  .  .r'ru 

COUNTER  AFFIDAVIT^;        ''  "    .-     .  .w,> 

against  application  for  continuance, 'p.  SS*.'   '-■'■'    ■  '??   •-   mt 

denial  does  not  prevent'  fiirther  iAiqfuiry,  p.  58i     '  .■'•:..: 

couNTERciL^iM, ' ; "  ' ,;  '[^'i    .  •  .'" " .'.'; .  [  ;■. ,'  ,.;,'^;; 

affirmative  findings  as  to,  p.  824.  i 

application  for  continuance  to  enable  plaliitlff  t^bieet,  p.'(i7.   '  '•'  '     • 
defendant's  right  to  open  and  close  in  dasQ  ol,  pp.  •145,' 160:'  -'fi  j 
discretion  as  to  trying  with  other  ,dpfejises„  p.  1,82, 
effect  of,  on  right  to  voluntary  nonsuit,  pp^  539,   6^0. 
failure  of  jury  to  find  on,  p.  817.  .       '  \    '      .  !'!. 

inconsistency,  pp.  131,  132.  -   •     .  ■>       •     .  ■•       < 

pleading,  p.  131.  ,  ' '     J'  ^ 

COUNTER  EVIDENCE,  "  .:       r     . 

as  to  competency  of  evidence  offered,  p.  351. 
impeachment  of  own  wit^ft^  by^^.P-.  3Jl,,r  ,  .     , 

COUNTER  EXPLANATIONS, 


by  counsel  in  argument  to  jury,  p.  682. . 


J    ,  ■•  -I      ,  "       :..'.'  ^     '         •■     Mf!: 


COUNTERFEITING, 

impeachment  of  witness  by  proof  of,  p.  ^93,  .  , 

COUNTEjRYAILING  EVIDENCE,      ' 

error  in  oinftting  in  instructiohs,  p.  748. 


•       *'i   :.'■      •••I.I    3 .t 
■   !  !  '     j"    I'     ,    • 


■  ■  \  ■•'■■••:'  i^ 

•  ■     •     ■       ■    I      ■         ■■   •    •  ■  '•        ■ ■  •  p.ii 

COUNTS,                                                                 ••  ..  '....    .     .-.,';'.  io 

dismSMal'ifor  kiBiiffifiieiicy,  p.  116i.         >  .,,           .,  ,■ 

election  betW#eni  pi  l£7.ie|  teq^  ft77«    •  -■   -     .  v>  :„  ,    -   /.'*'.» 
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COUNTY, 

disqualifiisatiom  as  juror  of  employee  of  couBty  commisBioners,  p.  108. 

COURT  DAY, 

what  acts  must  be  perforiQed  on,  p.  924, 

COURT  OFFICERS, 

exemption  of,  from  order  excluding  witnes&es,  p.  198. 

COURT  RECORDS, 

impeachment  of  witness  by,  p.  300. 

COURT  ROOM, 

absence  of  judge  from,  p.  521  et  s^ 
exclusion  of  witnesses  from,  p.  198* 
proceedings  outside  of,  p.  526. 

COURTS, 

clerk  of,  see  Clerk. 

officers  of,  p.  4. 

discretion  of,  see  Discretion.     . 

matters  as  to  trial  court,  see  Judge. 

functions  of,  see  Questions  of  Law  and  Factb, 

necessity  for  holding  trial  in,  p.  2. 

hastening  verdict  by  remarks  to  jury,  p.  3« 

setting  aside  verdict  taken  subject  to  opinion  of,  p.  937* 

verdict  subject  to  opinion  of,  p.  673  et  seq. 

I  J 

COURTS  NOT  OF  RECORD, 

number  of  jurors  in,  p.  848. 

COURT  STENOGRAPHER  OR  REPORTER, 
as  court  officer,  p.  4. 
presence  of,  at  trial,  p.  4. 

COUSIN, 

excusing,  as  juror,  p.  107. 

COVENANT, 

question  for  jury  as  to  breach  of,  p.  585. 

COVENANTOR, 

mode  of  swearing  as  witness,  p.  193. 

CREDIBILITY  OF  WITNESS, 

as  question  of  law  or  fact,  p.  651. 

cross-examination  to  test,  p.  250. 

effect  on,  of  disobedience  of  order  excluding  witnesses,  p.  200. 

impeachment  of  witness,  see  Impeachment  of  Witnesses. 

of  expert  testimony  as  question  for  jury,  p.  552.  ^ 

raising  question  as  to,  effect  on  right  to  nonsuit,  «tci,  pj  672. 

attack  on,  oat  of  court  in  presence  of  Jurymen^  p.  791'.  '     • 


CRIME, 

conviction  of,  as  disqualifying  juror,  p.  d3. 
conviction  of,  rendering  attesting  witness  incompetent,  "p,  512. 
corroboration  of  witness  admitting  conviction  of,  p.  315. 
corroboration  of  witness  iinpi6ached  for,  p.  314.'  ' 

instructions  as  to  degree  of  proof  of,  in  civil  action,  p.  770. 
privilege  of  "vvitness  against  self-critoiriatiori,  p.  203i 
l^npeachment  of  icitneaa  by  proof  6 f. 
by  proof  of  conviction  of,  pp.  272,  288. 
by  inirodiicing  tecord  of  convictioin,  p.  272; 
by  proof  of  indictment  for,  p;  290. 

by  showing' eorttradictory  statements  as  to  conviction,  p.  272. 
by  proof  of  specific  crimes,  p.  292. 
cross-examination  as  to  prior  conviction  of,  p. '255. 
contradicting   testimony   6i&   crosid-examihation    as   to    oo^vtcl^'dii   of, 

p.  300. 
explaining  on  re-exanlinatk^ii,  cittuihstancied  attending  conviction,  p. 

257.  '■  ' 

CRIMINATION  OF  SEL^F,  . 

privilege  of  witness  against,  see  Privilege  of  WitneM, 

CROSS-EXAMINATION,'  ' 

after  closing  case,  p.  174.  » 

assumption  of  facte  on,  p.  249. 
as  to  uncalled  for  statement,  p.  241. 
calling  attention  to  medical  authorities  on,  p.  231. 
comments  by  trial  judge  during,  p.  528. 
disclosing  nature  of  expected  answer,  p.  333'. 
•  discretion  of  teoiirt  as  to,  p;  idl. 
effect  of  testimony  in  chief  being  out  of  order  for  anticipating  defense, 

p.  241. 
first  objecting  on,  to  evidence  on  direct  examination,  p.  349." 
identifying  balance  of  correspondence  on,  p.  338. 
impeachment  of  witness  as  to  collateral,  immaterial,  or  ifreUvant 

matter  brought  out  on,  p.  296. 
interruption  by  sickness  or  death,  p.  239. 
introducing  additional  evidence  on,  p.  174, 
leading  questions  on,  p.  227. 

discretion  in  allowing,  p.  2^7. 
making  evidence  one's  own  by  introduction  on,  p.'  B63. 
making  witness  one's  own  by,  p.  302. 
'    '     fey  readiiig  former  tefeltimony  on,  p.  302. 
nonsuit  or  direction  of  verdict  after,  p.  656. 
of  adverse  party,  fight  t6  call  lA,  p.  239.  ' 

of  party  making  affidavit  for  continuance,  p.  59. 
of  party  testifying  in  own  behalf,  p.  181. 
of  prospective  jurors,  p.  i7  ei  leq. 


;M4  IKDE^f. 

CROSS-EXAMINATION— (contMiMcd).  .    - 

of  witness  by  juror  as  ground  for  ez^luding.  h^ni,  p.  108. 
on  evidence  ^-dmitted  over  objection,  p.  35J. 
order  of,  where  there  are  several  defendants,  p.  .1^1.   , 
rebuttal  on  re-examination  pf  adverse,  inferences  from  evidence  elicited 

.    pUf  p.,256.  .  ,,         . 

refusal  to  allow,  as  ground  for  reversal  pj  new  trial,  p.  242. 

necessity  for  exception,  p.  375,  ... 

right  of,  p.  239  et  seq.  <     ,• 

not  affected  because  te0tlp;iony  iiivas  out  of  order,  p.  241. 
on  evidence  stricken  out,  p.  241.  , 
right  to  inspect, paper., used  to  refresh  n^emory  for  purpose  of,  p.  236. 
secondary  evidence  as  to  incidental  matter  brought  out  on,  p.  460. 
shutting  off  by  admitting.. fact,  p.  338.  .    .,, 

.,.    ^^topping  of,  necessity .  for  exjceptiop,  rp.  ^72. 

to  remove  incompetency,  p.  190. 
^    ,,, use  of  memoranda,  to  jrefresJ^recollef^yjOU,.  p..  231.  ..  .        , 

use  of  scientific  books  on,  p.  229. 
use  on,  of  verified  answer  in  another  action,  p.  421. 
waiver  by,  of  right  to  have  evidence  struck  out,  p:  403. 
Scope  or  ext^t  of,      -  -       '     ■ 

limits  of,  generally,  pp.  174,  180,  239  et  seq.  -. . 
as  to  competency  of  evidence,  p.  350.  ',     . 

of  document,  p.  350. 
as  to  crime  for  purpose  of  impeachment,  pp.  272,  290, 
as  to  ingredient  of  n^^nufactured  articles  when  question  opened   by 

examination  in  chief,  p.  204. 
as  to  motive  prompting  witness,  p.  491, 

attacking  credibility  of  witness  on,  by  showing  acquittal  of  carrying 
.     „  .      ,    pistol,  p.  291,  , 

how  far  limited  to  direct,  p.  242.  .    ,. 

of  a4verse  party,  p.  180.  .,     .,  . 

discretion  as  to,  p.  181. 
V ,      refereiipe  to,  scientifi,c  books  on,,  p.  229, 

supporting  case  by,  p.  172.  ,,,,,, 

to  discover  other  witnesses,  p.  493, 
to  discredit  witness,  p.  .250. 
witnesses  to  character  or  reputation,  p.  249. 
witnesses  to  opinions  or  values,  p.  246.  .  .    .   ,     .      , 

Matters  as  to  finwert  mtneeses, 

enlarging  number  of  experts  on^,  p.  ^03^_    . ,  .      ,  .    .     , 

for  purpose  of  removing  disqusvlifipatiAn, of  p^pert.,;i|irU^9e&»  p.  190- 
preliminary,  as  to  con^gejitency  o{  ecS;pert»  p.  190.        -.  :.    ,  , 

preliminary,  as  to  credibility  of  esperjy.  p.  192.  .  , , , 

Of  own  witness,        r     n  -  ^   '     > .  v     'i  ,  :;  .- 

of  own  witness  excused  witiiout^  askin^gl  i^9,^r}al  q\i^ti£iY^,,pp.  302;^  306. 
of  own  witness  in  ca^e  of  surprjs^  f^  ^yj  ,..i  ,.;,.^  .>.•.   .  .;   .-  ,     » 
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CUMULATIVE  EVIDENCE,  If  I      : 

as  ground  for  postponement,  p.  47. 
bringing  out,  on  re-examination,  p.  ttS,    <; 
giving  of,  after  closing  case,  p.  173. 
instruction  on  failure  to  produce,  p.  761. 
necessity  for  admission  of,  to  prevent  continuance,  p.  61.    '    ' 
rejection  of,  on  reopening  case,  p.  183.      *       - 1  . 
when  evidence  is  cumulative  within  rule  as  to  postponemeati  ,p.  fit 

CURING  ERROR,  '     •  ^ 

by  instruction  to  disregard  irrelevant  matter  in  opening,  pV  164.  ' 
remittitur  of  excess  in  verdict,  p.  831.     »  '  ' 

subsequent  proof  of  omitted  facts,  p.  120.  '        ,-     , 

'  ,    iviUfdrawiog  improper  r^gvimei^ts^  p.  !85[4.. , 

withdrawing  improper  evidence,  p.  361.  ,     .   , 

in  admitting  evidence  in- anticipation  of  .xebuttal,  p.  175..,    ..        ;,, 

in  ponditional  admission  of  apparently  irrelevant  eyidenpe,i||,^13.7^.) 

CUSTODY  OF  JURY,  '  ^     '' 

see  chapter  xxiv.,  pp.  775  et  seq.  '    .:    j-u  !.• 

» ■    •:  '  •  '  •      •..'■■•    1         ,••,•..  .,'.  .^. 

CUSTOM,  '•;.  .    o 

^ !  la^  :to  taking  up  without  notice  cause  that  has  been  pas^d,  p,  6.i« 
judicial  notice  of,  p.  495.  r 

oral  evidence- of,' p.  Sldi  •  '  n.-  u 

proof  of,  p.  516. 
question  for  court  as  to,  p.  550. 
question  for  jury  as  to,  p.  586. 
to  destroy  writing,  effect  on  right  to  secondary  evidence,  p.  4^4.  • '  • 


> 
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DAMAGES,  ;     •        i 

amount  allowed  for,  in  verdict,  see  Verdiet.  ''  •  .  !-■  •, 

assessment  in  alternative  form  in  special  verdict,  p.  875. 
allegation  of  amount  not  admitted  by  not  djpnjing,  jl  419. 
limiting  number  of  witne9|Ses  as  to,  p.  202. 
mode  of  allowing  double  or  treble  damages,  p.  772'. 
assessment  of,  by  jury  on  direction  of  judgment  on  pleadipgs,:  (P*  <I9Q«i 
tAttt)ial£^  air  t0  interest  on,  p.  771. 
instructions  as  to  measure  of,  p.  883. 

necessity  for  admitting  qitan^um  of>  tp  obtain  righ^.to  bf^n,  |^^J.53. 
nominal  effect  of,  on  rigiit  ta  wmsuit,  p^  673..     ..  i.     •  /  ,    /^ 

opinion  evidence  as  to,  p.  617.  

question  for  jury  as  to  measure  of,  p.  5d6. 

carrying  passenger  beyond  destination,  p.  557..  .:i  *;. 

venire  de  novo  for  failure  to  assess,  in  special  verdict,  p.  890. 
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DATE, 

of  document,  p.  474. 

of  entry  of  judgment,  p.  ^18; 

of  judgment,  p.  911.  « 

» 

DAY  OF  WEEK, 

judicial  notice  of,  p.  494. 

DEAt'  MUTE, 

as  interpreter,  p.  260.  _ 

corroboration  of,  p.  315. 

mode  of  giring  evidence,  p.  259. 

DEATH, 

correcting  omission  of  verdict  on  entry  of  judgment  after  death  of 

party,  p.  921. 
election  between  counts  in  action  for,  p.  130. 
form  of  hypothetical  question  to  physician  as  to  cause  df,  p.  221.  ^ 
interruption  of  cross-examination  by,  p.  239. 
of  attesting  witness,  effect,  p.  510. 

of  counsel  or  member  of  family  as  ground  for  continuance,  p.  35. 
of  party  as  ground  for  continuance,  p.  31. 

of  party  after  verdict,  effect  on  right  to  numo  pro  twne  eoAryof  judg- 
ment, p.  926. 
of  subpoenaed  witness,  on  right  to  continuance,  p.  41« 
question  for  jury  as  to  cause  of,  p.  558. 
rebuttal  in  action  for,  p.  174. 

DEBTOR* 

disqualification  of,  as  juror,  p.  93. 

DECEDENT, 

sufficiency  of  objection  to  evidence  of  teansactions  with,  p.  347. 

DECEIT, 

question  for  jury  as  to,  p*!575;  <   .   i. 

DECISION,    .  .  /  : 

rules  of,  see  liules  of  Decision, 
of  foreign  court,  reading  of,  in  argument,  p.  692. 

DBOLAiUTIONft,  i 

see  also  Hearsay  Evidence;  Privileged  OommunieationAj.ifiQt  0««t«. 

plaintiff's  pleading,  see  Complaint,  etc.     -  i  > 

impeachment  of  witnem  by  proof  of,  p.  26(8. 

as  evidence  of  marriage  or  pedigree^  p.  504e»  .i 

of  agent  to  prove  agency,  p.  456. 

of  corporate  agent,  p.  478.  

statements  of  pain,  p.  481. 
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DECLARATIONS— (contfffwed) . 

to  show  witness's  inftbility  to  be  present,  p.  475. 
of  deceased  persons^  to  prove  age^  p.  456. 

DECORUM, 

to  secure,  trial  may  be  private,  p.  3. 

DECREASE  IN  PURCHASING  POWER  OF  THE  DOLLAR, 
judicial  notice  of,  p.  496. 

DECREE, 

distinguished  from  judgment,  p.  926. 

DECREE  BOOK, 

entry  of  judgment  in,  914. 

DEDICATION, 

evidence  of  intent,  p.  492.  , 

DEED, 

admissibility  of,  to  show  interest  of  witness,  p.  282. 
corporate,  presumption  as  to,  p.  .473. 
impeachment  of  subscribing  witness  to,  p.  309, 
lost,  secondary  evidence  of  contents,  pp.  449,  465. 
oflfer  of,  in  evidence,  necessity  for  objection,  p.  343. 

DEFAULT, 

by  one  defendant,  subsequent  motion  for  nonsuit  by  another j  p.  667. 
invalidity  of  judgment  by,  after  adjournment,"  p.  74. 
reversal  of  judgment  by  after  refusal  to'^adjoiirn,  p.  66. 

DEFECT  OF  PARTIES, 

as  ground  for  nonsuit,  p.  658.  /  .*• 

DEFENDANT, 

pleadings  of,  see  Answer. 

right  to  opeu  find  dlose^/  see  chapter  v.^  p.  142  et  seq.  •   ' 

application  by,  for  nonsuit,  etc.,  p.  655  et  seq.     ' 

dismissal  as  to  part  of,  p.  119. 

opening  by,  time  of,  p.  ^68. 

right  to  complain  of  inadequacy  of  verdict,  p.  835. 

verdict  against  one  defendant  only,  p.  818.  .'     . 

DEFENSE,  '      ■         ■        ; 

affidavit  of,  see  Affidavit  of  Defense, 
anticipation  of,  in  evidence,  p.  175. 

anticipation  of,  in  opening,  p.  162.  -     * 

election  between,  p.il27. 

evidence  in  rebuttal  of,  after,  its  withdrawal,  |k.  170*  i   : 
inoonftistency  in,  p.  131  et  seq. 


;i 
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DEFENSE— (confwwed).  .  -        '         ' 

inBtructions  as  to,  p.  730. 

tending  to  disparage  and  umderwilue,  p.  T31. 
motion  to  dismiss  or  for  judgment  o..  pleadings  because  of  admitted 

defense,  p.  122. 
nature  of,  as  affecting  right  to  voluntary  nonsuit,  p.  539. 
right  to  0{)iiA.  and  tioAt  in  case  of  partial  ^defense,  p.  145. 
statement  of  anticipated  defense  in  opening,  |»..  1Q2. 
testing  sufficiency  of,  by  demurrer,  p.  137. 

time  of  opening,  p.  168. 

.•..-■•'     •  •  •  • . 

DEFICIENCY, 

in  instructions,  correction  of,  p.  708. 


-'I 


DEFINITENESS, 

in  charge  to  jury,  p.  721, 

in  exceptions,  p.  387. 

in  special  verdict,  p.  873. 

of  specification  oi  error,  p.  63*  ,  •   .  - 

DEFINITION,  ' 

of  technical  terms  in   insiructions,  p.  728* 
of,  "during  progress  of  trial,"  p.  383. 
entry,  p.  910. 
judgment,  pp.  910,  916. 
:fl»^l.  jujigment,  p.  916, 

polling  jury,  p.  839. 

special  verdict,,, pp,  ^9^i  869.  - 
undisputed,  p.  638. 

DEGRADATION,  .::•.-.: 

question  for  jury  as  to,  p.  673. 

DEGREE,  ,  .,,  ,.'    ,. 

of  relationship  disqualifying , as  juror,  p.  91  dt  se^, 
of  secondary  evidence,  p.  4W.   • 

DEGREE  OF  CARE, 

instructions  as  to,  p.   769. 

DELAY,  '         .  :. 

in  motion  to  strike  out  evidence,  p.  408. 
in  transportation,  question  for  jury  as  to^  p.  603, 
repetition  of  motions  for,  as  contempt,  p.  3. 
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DELEGATION,  -        :  . 

of  judicial  functions  to  attorney,  pp.  622,  .524«  f     :     .' * .      v.rj  .     < 
of  judicial  fufia^oi|3  to  'duality;/  p,'  622j  ^^  ./      >    ■ .  .  .6  .-. 

DELIBERATIONS  OF  JURY,  ^ 

see  chapter  xxiv.,  p.  775  et  seq. 


DELIBERATIONS  OF  JURY—  ( continued) .  ^  -^    '     '  -  /»•:.-  nq  t  f  i 

duty  to  reconcile  deeming  cofiftiets,  pi  7^7j  •  '    t.^?  .» 

further  deliberation  on  disficmt  by  juror  on  pioU'iii^  of  ijt]i(yv-l>^'^^* 
takin^f  d^cUnniiits- for  use  durSng,  pj  779;         >         *<,.,,  ♦-,  tj  f/o 
taking  documents  used  but  ndt  ia-  evidence,  p;- 762^     ii'v/    r  ••(r.t 
.'■;":  ■  Wsevittvai' 'doeum.cats/.  p»-'78§-;    ;  ?■  '  •      <-  '•  -^'i'?  •   •  ••  >  -.tuI 


DELIVERY, 

.  ■         .'     .  > 

of  letter  mailed,  p.;.5p0. 
question  for  jury  as  to,  p.  578. 


1.   uti    ■      t  -MjlTC 


'•■  '. 


DEMURREli-,"  .-..•.'••■•.•     ••   .    .  .   Mv.    /..  .    •  ,.    :-..:.  MI 

motion  to  dismiss  as  equlvaltent  of,  j^.  114.  "  '       ''     '  ' 

necessity  for  exception"  to  i*Uling  on','  p^  360.  ... 

refusing  leave  to  plead  over,  necesmty  foi*  eXceJitioii,  p:  3T1.    "^ 
to  test  suflAcientiy  bf  ifef^nse/'p.  137.     '  -  .i    '    .   •  .i 

waiver  by,  of  refusal  tb  strike  out' plesldirigs  on  inotioh,'  |^.  *137,  138. 
•      whftt  ili  a  d^ision  of,  p.  370.    '  .'   •  o 

DEMURRER  TO  EVIDENQEJ,,     .  ._.         .  .  • 

taking  case  from  jury  by,  see  chap^.  x*ir„jp».  ft37  i^lttseq^;..  j  ..  -<j 
alphabetical  table  showing  proper  practice;. ^p.  ,^4^  ^et /«fq>  •:.:.) 
after  final  clos^pf  c^^^  p.  ^57. ...   .  «    ,  •  .  ,      .     .,t.    n.   .....: 

allowing  further  testimony  dijTOg  iargujjig,  o|,j  p,  ;1^  <■>    ,      ,  t1 
assuming  truth  of  adversary's  evidence  on  mftipn.  for,.pf  0#3^,-,  ,•[ 

by  defendant,  p.  655  et  seq.  i  7^.   ..     .•,(  ,  j-j  -,  ,, ...,,f 

different  in^prjenoes  ?from.  evideace,  p,,l5^7».t    ,    ...       .:   t<    .; 
interested  testimony,  p.  6.68.  ...  .,.  .      ,  .,     if-'r 

plaintiff's  course  to  defeat  motion  for,  p.  6$^* 
rules  of  decisio.n.qn  .motiqn  for,  p.  ;663  et  seq.  .         .    , 
scintilla  of  evidence,  p.  660.  «  ...,•.'  j : 

sufficiency  of  evidence,  p,  665.      >        .  !  ,  .      •  ■  /  -  .,  .  fp  > 

test  of  right,  p.  650  et  seq,  ,    ;  .  ■      .  )i*  ,  ,  ..   .  jj,r4'.,>:]i. ; 

time  for,,pi  6$j5  ft  S(»q;;     .^   ,>  >.,;  r  .,.•   ?.,.   ,,  •   ht 

DENIAL,  ,riOl  'c^'THn 

distinguished  from  new  JD^tt^^?  p.  .149-     .  ^  '-   .  ,' 

of   hostility   or   bias   of   witness  on   cross-examination,    impeachment 
after,  p.  299.  '^'"'  '  '''''•;'   "'"''^'^'^ 

DE  NOVO,  ;.  ..    ex 

trial,  compelling  election  between  inconsistent  counts  on,  p.  \S^]H3.(i 

DEPENDENCE,        '  "        -  —    -'        -      ^  ^  i.>  m 

of  juror  on  party,  as  ground  for  challenge,  p.  9?  :«t  .wt*  i  J >^  M  ■  A ;i  i<f 
DBJ^OSITIONS,'"'' •■■    •■  '   >•-'   '  ^'"='''   '■'   ^      '■'    '.  '^ ''•    n..;;..-sif|> 

admissibility  of,  to  impeach  witness,  p.  277.  -j  ^'  ;  ^^   -.^j 

necessity  for  laying  foundation,  p.  267,     i,    ,^    „,  ,„  „    ,,  t.^,,,, 
right  to  explain,  p,  264, 
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DEPOSITIONS— ( oontint*6<f) . 

calling  witness's  attention  to,  to  refresli  recollection,  p.  2d2. 

<Mxmmeiit8  'by  counsel  on  form  of,  p.  682. 

effect  of  opportunity  to  take  on  right  to  postponement)  p.  40. 

taken  without  notice,  waiver  ol  objections^  p.  476. 

furnishing  Information  afterwards  set  up  by  way  of  amendment,  right 

to  continuance,  p.  22. 
impeachment  of,  by  party  introducing,  p.  311. 
incomipetency  of,  necessity  for  objection,  p.  376. 
in  Federal  courts,  p.  516. 

making  witness  one's  own  by  putting  in  evidence,  p.  302i. 
necessity  for  objection  to  admission  of,  p.  343* 
objections  available  at  time  of  trial,  p.  476. 
time  of  taking  objections,  p.  475. 

not  put  in  evidence,  reading  from,  in  argument,  p.  684. 
objection  to,  necessity  for  exception,  p.  374. 

of  adverse  party,  right  to  show  contradictory  statementB,  pp.  280,  ^07. 
permitting  adverse  party  to  read  whole  of,  p.  336. 
permitting  jury  to  take,  on  retiring,  p.  779. 
proof  of  subornation  of,  p.  912. 
reading  part  of,  p.  476. 

taken  in  another  cause  reading  in  evidence^  p.  474> 
refusal  to  read  after  taking,  p.  841. 
right  to  read,  p.  474. 

taken  conditionally,  p.  474. 

showing  inability  to  have  witness  present,  p.  475*        ' ' 
light  to  refresh  recollection  from,  p.  232.  ^ 

striking  out  of,  p.  407.  ' 

on  discovery  of  witness's  incompetency,  p.  19L 
subornation  of,  p.  512.  ..    < 

sufficiency  of  exception  to,  p.  398.  •    * 

consideration  entitled  to,  p.  476. 
taken  on  written  interrogatories,  suppression  of,  p.  475* 

DEPOSITOR, 

question  for  jury  as  to  negKgenee  of,  p.  635. 

DEPOT  GROUNDS, 

question  for  jury  as  to  whether  particular  point  is  within  limits  of, 
p.  666. 
DEPUTY,  - 

in  clerk's  office,  making  of  docket  entries  by,  p.  912. 

DERAILING  DEVfC®, 

question  for  jury  as  to  railroad's  negligence  in  maintalQiAg,  p*  00$ 

DESCENT,  .... 

burden  of  proof,  p.  472. 
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DESCRIPTION,  , 

of  personal  property  ;ia  yerdipt,.p.  ,330. 


•  / 
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DESERTER, 

cross-examination  to  show  that  witness  vfM,  |j.  254.  •  *      ■    ■ 

ixdpeachmeht  of  i^i^ness   oii   cross-examinatioil   by  showing  that  he 
was  a  deserter,  p.  291*    - 

DESTRUCTION, 

of  document,  secondary  evidence,  p.  462.  ;   '    .     '  /    ; .  >  J 

DESTRUCTION' Ofr  EVIDENCE.  \ 

•    ■    •  ■  -    •     .  *  '  . 

presuni5>tion  upon,  p.  476.  / 

DETAILS, 

in  stating  evidence  in  instructions,  p.  74S. 

DETESTATION, 

privilege  a,gainst.  answering  questions  es^pqsllig  to^  p.  20$. .         , 

DIAGRAM, 

use  of  in  argument,  p.  687. 

use  of,  in  opening,  p.  163.     . 

introduction  in  evidence,  p.  '478.  ' 
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DIARY,        ;   •'     ; 

use  of,  to  refresh  recollection,:  p^  287.  i  •  m 
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DICTIONARY, 

use  of,  by  jury  during  deliberation,  p.  786. 

DIFFERENT  INFERENCES, 

necessity  for  submitting  que^ion  to  jliry  in  case  of,  p.  662.  " 

DILIGENCE, 

allegations  as  to,  in  affidavit  foff  conttnuaAce,  ppi  91,  53^ 

as  essential  to  withdrawal  of  juror  for  aibsence  of  'evidence,  p.  943. 

effect  of  lack  of,  on  right  to  continuance,  pjh  23,  24;  26.  '   's 

in  attempting  to  fnA  lost  ■  original  document,  p.  461. 

in  procuring  evidence  for  which  postponenient  iw  sought,  p.  43;' 

under  statutes,  ppi  44,"  45. 
qaestion  for  jury  as  to,  p.  594.     ' , 
to  secure  testimony  of  nonresident  witness,  p.  40. 

IHBECT  EVIDENCE, 

•ubmission  to  jury  when  met  by  circuvMita&tial  evidence,  p«  6/rOj 

DIRECT  EXAMINATION 

effect  on,  /of  .Ioqs  of ,  cros,9-examiuation,  p.  239* 
by  illues^  or  4^ath  of  witness,,  p,  239. 
striking  out  direct,,  in,  ca9^  ol|  Jf»  S^^* 
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DIRECT  EXAMINATION— (con tin«€d).  -'''  '•  '     ' 

how  far  cross-examination  liiiifiBd*  by,  "p'.  %42,       *  ' 

of  adverse  party,  p.  238.  , 

of  hostile  witness,  p.  310. 

,  r    rpf^isj^.to  permit  detail  of  entire  couyersation  referreid,  to,  on,  p., 238. 
scope  of,  p.  238. 
time  for  objecting  to  evidence  received  on,  p,  349. 

.  * 

DIRECTION  OF  VERDICT,.     •      »   /♦  -       -i 

taking  case  from  jury  by  motion  for,,  see  phaptej  XXii.,  p.  637  et  8e<) 

alphabetical  table  showing  proper  pi^actice,  p.  642  et  seq. 

allowing  further  testimony  after  request  for,  p.  183. 

assuming  truth  of  adversary's  evidence  on  motion  for,  p.  Q§3» 

effect  of  motion  for,  p.  ^^,  .  ;   .         •  ■ ; 

effect  of  omission  to  ask,  p.  811. 

exception  to  general  term  from  refusal  of,  p.  936. 

fpr  fatal ^objectiin^ disclosed  in  counsel's  opening,  p.  166. 
•       in  case  of  different  inferences,  p.  667. 

in  case  of  expert  testimony,  p.  672.  .     . 

in  case  of  interested  testimony,  p.  668.  .         ,^  t     ., 

in  case  of  several  defendants,  p.  657.   ,  .... 

in  case  of  several  plaintiffs,  p.  658. 

in  case  of  uncontradicted  evidence  of  specific  fact,  p.  671.       • '      ' 

motion  by  both  parties  for^^p.  6|51.  -    .. r  »-     :    i     ♦    ">      i 

necessity  for  exception,  p.  380.  .        i-. 

special  verdict,  p.  860.   ,    . 

form  of  motion,  p.  663. 

sufficiency  of  oral  motion,  p.  663.  -.   >  :    i 

on  defeiidai>t'&  mptiQn,jjp.,  Jf^^Qt,eei|. 

on  plaintiff's  motion,  p.  660. 

on  ground  of  variance,  p.  668.  »  ' 

on  openii^f.  stu^nftept'-of  <}oi<uaet,  pr  63S. . :  '  »   rr'  .<'  Jr 

j;|Ji«J]bfcplairity,.<gffiexoepUoitt  to>  pk388.  ♦.       .,<'./  ...     ^.* 

plaintiff's '.^urse.  to  ^ef^at  motion  for^  p.  659m o    •  •        .  r..  t   /■  • 

refusing  to  allow  i^rgument  ib  jury  in  case  of,  |).-677»   '        *• 

ri^t  ^  bftye -jury  ,polie4,.  p.  869.  t   •       .    .:  :  ^' 

rules  of  decision  on  motion  for,  p.  663  \ek  afq.  - .:    -.  -      ..  «.' 

subject  to  opinion  of  court,  p.  674.      c-  .  '   -      \..!     ;•  •.    i:<A1^->i:v> 
setting  asicjtej  per  937.  .; .       n  ^.:  .-         :  r,   ;i    j--.^.-  r,'ii:..--.-<  />? 

submission  to  voluntary  nonsuit  after,  p.  537. 

sufficiency  of  evidence,  p.  665.  »''f'>>r.irfi'/2{  T  VITHIC 

t4»t'^  oft  r^ht/  pt  '■' 6&l)r ::«f : 6€»^' ■  • ' ;      ■  :    t  -  -•     f,   ■\V/   ^riis r   o  •  n-, ' ? ; :  '.a:, i 'b 

time  for,  p.  655  et  seq. 

when  improper,  p.  2.  '  >..-•'.  .i 

where  affirmative  tie^tira6fey  is  met  by  negfetiv6, '  p.  670.  '* 

where  direct  is  met  by'  circtmstantikl  *^iSeh6^,  p.  6f0,         " 
where  existence  of  partnfei'Shi|>  is  in  dottbt,  p.- S6f,'"  v^^^^^J^^ 
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DIRECTION  OF  VERDICT— (cow tinw^d). 
where  facts  arc  undiBputed^  p-  638. 

on  facts  inherently  impoasifole  under  recognized  physical  laws  under 
Scintilla  rule,  p.  667. 

DIRECTIONS, 

judicial  notice  of  abbreviations,  p.  406. 

direJctness, 

in  sipecial  verdict,  p.  877. 

DISAGREEMENT  OF  JURY, 
coercion  to  prevent,  p.  798. 
inquiry  into  cause  of,  p.  793. 
time  for  discharge  in  case  of>  p.  799. 

DISBARMENT, 

cross-examining  attorney  as  to,  p.  255. 

DISBURSEMENTS, 

payment  of,  as  condition  of  granting  continuance,  pp.  62,  63. 

DISCHARGE, 

of  juror,  p.  106  et  seq. 

of  servant,  question  for  jury  as  to  rightfulness  of,  p.  571. 
as  to  sufficiency  of  cause  for,  p.  583. 

DISCHARGED  EMPLOYEE, 

proof  of  discharge  to  show  hostility  as  -witness,  pp.  281,  296. 

DISCHARGE  OF  JURY,       . 

amendment  of  verdict  after,  p.  853. 

as  proper  mode  of  taking  case  from  jury,  p.  650. 

continuance  by  operation  of  law  on,  p.  17. 

effect  of  entry  of  verdict  after,  p.  910. 

for  misconduct,  necessity  for  exception  to  refusal,  p.   372. 

time  for,  on  disagreement,  pp.  799  et  seq. 

when  proper,  p.  545. 

DISCLAIMER, 

of  answer  to  question,  p.  402. 

of  damages,  as  reason  for  excluding  evidence,  p.  338. 

DISCLOSURE, 

of  proposed  evidence,  see  Offer  of  Evidence. 

by  witness,  privilege  against,  see  Privilege  of  Witrc^^s. 

of  fact  of  evidence  for  which  postponement  is  sought,  p.  56. 

DISCONTINUANCE, 

see  Dismissal;   Voluntary  Nonsuit. 
Abbott,  Civ.  Jur.  T.— 63. 
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DISCOVERY, 

physical  examination,  see  Physical  Examination, 
examination   of   adversary  before   trial,   p.   479. 
neccgsity  for  exception  to  refusal  of,  p.  369. 
postponement  to  obtain,  p.  42, 

DISCREDITING  WITNESS, 

see  Impeachment  of  Witness. 

DISCREPANCIES, 

in  testimony  of  witness,  effect,  p.  813. 

DISCRETION   OF    COURT, 

generally,  p.  1. 

allowing  use  of  map  in  opening,  p.  164. 

ordering  exceptions  to  aippellate  division,  p.  934. 

permitting  nunc  pro  twnc  entry  of  judgment,  p.  928. 

physical  examination  of  plaintiff,  p.  430. 

proceeding  in  defendant's  absence,   p.  5. 

stopping  trial  for  sickness,  p.  548. 

advancing  case,  p.  6. 
As  to  postponement, 

granting  postponement,  pp.  10,  29  et  seq. 

imposing  conditions  on  grant  of  continuance,  p.  62. 

setting  aside  agreement  to  postpone,  p.  70. 

as  to  subsequent  continuances,  p.  56. 
As  to  plecLdings. 

election  between  counts,  p.  130. 

permitting  reading  of  pleadings  in  opening,  p.  165. 

striking  out  pleadings,  pp.  135  et  seq.    ' 

frivolous  or  sham  pleadings,  pp.  135  et  seq. 
As  to  jury  generally. 

allowing  documents  to  be  taken  by  jury  on  retiring,  p.  779. 

allowing  counsel  to  address  jury,  p.  677. 

communications  to  jury  after  retiring,  p.  797. 

discharge  of  juror,  p.  545. 

form  of  questions  submitted  to  jury,  p.  896. 

hearing  argument  as  to  admissibility  of  evidence  before  juryj  p«  351* 

length  of  argument  to  jury,  p.  679. 

number  of  counsel  to  address  jury,  p.  678. 

permitting  view  by  jury,  pp.  438,  439. 

polling  jury,  p.  839. 
'  separation  of  jury  during  recess  of  eourt, .  p.  775. 

after- finding  verdict  during  adjournment,  p.  775. 

withdrawal  of  jury  during  offer  of  evidence,  p.  331. 
As  to  selection  of  jury. 

acceptance  of  juror  who  has  formed  opinion,  p.  90. 

examination  of  juror,  pp.  79,  .82. 


DISCRETION  OP  COURT— (cxmtii^ti^d). 

exclusion  of  juror,  p.  79. 

ordeif  ofi  ptefemptory  jfthalleBgeS,  p.  103. 

setting  aside  or  excusing  jttror,  p.  106  et  seq. 
As  to  taking  case  from  jury. 

giving  pQremi^tory  instruction  as  to  specific  fact,  p.  743. 

granting  motion  to  dismiss  or  for  judgment  on  pleadings,  p.  120. 

permitting  voluntary  nonsuit,  p.  539. 

refusing  to  direct  verdict,  pp.  638,  663. 

reopening  case  to  prevent  nonsuit,  p.  660. 

voluntaty  dismissal  where  counterclaim  interposed,  p.  541. 

withdrawing  juror,  pp.  542,  544.  ^ 

granting  costs 'as  condition  of,  p.  547« 
As  to  order  of  proof. 

generally,  pp.  169,  504. 

allowing  reopening,  p.  182. 

each  side  exhausting  case  in  turn,  p.  172. 

difterent  itexin  of  each  party's  evidence  in  chief,  p.  180. 
where  instrument  is  lost,  p.  188. 

testimony  in  rebuttal,  p.  176. 

as  to  opening  and  closing^,  p..  159. ,     , 
As  to  evidence, 

conditional  admission  of  evidence,  p.   3^9. .  . , 

giving  evidence  through  interpreter,  p.  260*  ,  c 

striking  out  evidence,  pp.  402,  405,  406. 

withdrawal  of  evidence,  p.  401.  •  ' 

in  ajdmissioji  of-^rehiattal  evidence,  p.  176. 
Aa  to  ioitneases  generally,  '     \  ] 

comments  to  witness,  p.  527. 

exclusion  of  vHtnesses,  p^  180. 

limiting  number  of  witnesses,  p.  182.  -        :  .   '  I 

separation  of  witnessas,  p.  .itBO.-;  .t..<A<  <  •    xi.    . 

EoDatMnation  of  toitnesses, 

allowing  cross-examination  at  large,  p.  181. 

allowing  preliminary  cross-exam mation  as  to  competency  p{  expert,  p. 
190.  '  ' 

extent  of  cross-examination  to  discredit  witness,  p.  252.  ^ 

form  of  question  calling  for  expert  witness,  p.  216. 

leading  questions,  p.  223. 

on  cross-examinalion,  p.  2^7. 
*  '  to  one's' own  withess,'  p.  225.   ' 

permitting  further  oral  examination  6f  adversary  at  trial,  p.  479. 

permitting  recalling  of  witness,' p.  l79.  •    '  ,' 

immediately  after  consultation  with  counsel,  p.  196. 

scope  of  redir'ect  ieJtamination,  p.  256. 

time  of  reputation  admitted  to '  impeach  witness,  p.   288. 
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DISCRETION  OF  COURT— {c(mtinued). 
As  to  instructions, 

comments  by  counsel  on  instructions  previously  settled,  p.  fi01. 

giving  further   instructions  to  jury,  p*  792. 

instructions  in  absence  of  request,  p.  699. 

instructions  to  disregard  evidence  improperly  admitted,  p.  752. 

requests  for  instructions,  p.  703. 

summing  up,  in  charge,  p.  746. 

whether  charge  should  be  in  writing,  p.  714. 
As  to  verdict. 

permitting  argument  on  question  of  correcting  verdict,  p.  853. 

putting  special  questions  to  jury,  p.  893. 

setting  aside  verdict  as  against  evidence,  p.  651. 

special  verdict,  p.  860. 
form  of,  p.  881. 

withdrawing  special  question  to  jury,  p.  900. 
Motion  for  new  trial. 

as  to  motion  for  new  trial  after  verdict  has  been  entered,,  p.  933. 

DISCRETION   OF  JURY. 

amount  of  recovery,  p.   832. 

finding  general  or   special  verdict,   p.   871. 

making  special  findings,  p.  902. 

o 

returning  special  verdict,  p.  859. 

as  to  special  finding  in  replevin  suit,  p.  893. 

DISCRIMINATING  RATE, 

of  carrier,  question  for  jury  as  to  reasonablenegs  of,  p.  563. 

DISHONOR, 

privilege  against  answering  questions  exposing  to,  p.  205. 

DISINTERESTEDNESS, 

of  jurors,  examination  as  to  test,  p.  77  et  seq. 

DISMISSAL, 

of  complaint,  see  Complaint,  etc. 
see  also  Compulsory  Nonsuit;  Voluntary  Nonsuit. 
of  witness  by  trial  judge,  p.  530. 
•  Of  action. 

after  obtaining  postponement,  p.  70. 

after  verdict,  for  want  of  jurisdiction,  p.  938. 

construction  of  all  facts  alleged  in  complaint  and  in  opening  on  motion 

for  dismissal,  p.  167. 
effect  of  counterclaim  on  plaintiff's  right  of,  p.  539. 
for  fatal  objection  disclosed  in  counsel's  opening,  p.  166. 
for  want  of  jurisdiction  of  parties,  withdrawal  of  motion,  p.  116. 
for  inability  of  witness  to  understand  language,  p.  260. 
for  plaintiff's  failure  to  appear,  p.  5. 
necessity  for  exception,  pp.  369,  371,  380. 
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DISMISS  ALr— ( coneiwwed ) . 

of  action  by  justice,  mandkmus  to  compel,  p.  50.   ■ 
right  to,  on  counsers  opening,  p.  119. 
waiver  of  motion  for,  p.  120. 
Of  party, 

application  to  postpone  by  party  as  to  whom  case  has  been  dismissed, 

p.  12. 
as  against  one  or  more  codefendants,  p.  918. 
as  to  parties  not  served,  p.  16. 
by  amendment  as  ground  for  continuance,  p.  21. 

DISOBEDIENCE, 

question  for  jury  as  to  agent's  liability  for,  p.  571. 

question  for  jury  as  to  reasonableness  of  servant's  justification  for,  p. 

671- 
of  order  excluding  witnesses,  p.  199. 
effect  of,  on  credibility,  p<  200. 

DISORDERLY  PERSONS, 

exclusion  of,  from  trial,  p.  6. 

DISPARAGEMENT, 

of  counsel  by  trial  judge,  p.  2. 

DISQUALIFICATION, 

of  juror,  see  Impaneling  the  Jury, 

DISREGARDING  EVIDENCE, 
instructing  jury  ais  to,  p.  750. 
as  contrary  to  scientific  principles,  p.  670. 

DISREPUTABLE  CHARACTER, 

impeachment  of  witness  by  proof  of  being,  p.  292. 

DISSENT,      .... 

by  juror  from  verdict,  p.  842. 

DISTURBING  THE  PEACE, 

impeadiment  of  witsess  fined  lor,  p.  290. 

DIVORCE,  . 

impeachment  of  adversary  when  called  as  witnegis,,p.  311.  ,  ^ 

question  for  jury  as  to  annulment  of  marriage  by,  p.  568. 
continuance  in,  p.  28.     . 
publicity  of,  p.  3. 

DOCKET  BOOKS, 

for  entering  and  recording  judgment,  p.  914. 

DOCKET  ENTRIES, 

by  deputy  in  clerk's  office,  p.  912. 
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DOCKETING, 

0^  judgment  as  ministerial  ax^,  p«  912. 

on  holiday,  p.  926. 

necessity,  p.  914. 
of  judgment  roll,  as  entry  of  judgment,  p.  910. 

DOCUMENTS, 

see  also  Best  and  Secondary  Evidence;  Memoranda;  PleadingH;  Stenog- 
rapher's Notes, 
authentication  of,  p.  460. 

annexed  to  deposition,  right  to  read  in  evidence,  p.  474. 
comments  by  counsel  on  failure  to  put  in  evidence,  p;  681. 
corroboration  of  impeached  v^itness  by,  p.  318. 
.counter  proof  as  to  competency  of,  p.  351. 
cross-examination  to  show  privileged  character,  p.  360k 
date  of,  p.  474. 

denial  of  time  to  search  for,  p.-  1S(X.. 
duty  of  judge  to  interpret,  p.  560. 
envelope  as  part  of  res  gestce,  p.  499. 
explaining  failure  to  produce,  p.  480. 
general  offer  of,  effect,  p.  335. 

indorsement  included  in,  p.  335.  ....>. 

necessity  for  introducing  whole  of,  p.  335. 

of  part  of  series  or  complex  document,  p.  336. 

reading  of  remainder  by  ad^tlse  party,  p".  335. 
introducing  in  evidence  on  cross-examinationi..  p.  172. 
necessity  for  formal  offer  of,  p.  327. 
necessity  for  objection  t^  ^mperfect  document,  p.  343. 
necessity  for  showing  materiality  of  absent  documentary  evidence  for 

which  postponement  is  asked,  p.  47.  ^ 

notice  to  produce,  p;  477. 

inspection  on,  p.  477. 

right  of  party  producing  to  put  in  evidepce,  p.  47,7., 
not  in  evidence,  use  of  in  argument,  p.  687. 
partly  incompetent,  necessity  for  showing,  p. .  3Z8; . 
permitting  jury  to  take  <m  retiring  ^  dooumeats  used  but  not  in  evi- 
dence, p.  782. 
permitting  jury  to  take  to  room  during  deliberation,  p.  779. 
'  postponement  for  abs6nce  of,  p.  4^.  .  .    '  .      - 

necessity  for  showing  materiality  otf,  pp.  46,  47; 
presumption  from  refusal  to  produce,  p.  761; 
producing  on  notice,  p.  477.  ^  ' 

production   on   argument   of  document  proving   itself,   p.   688. 
question  for  court  as  to  authenticity,  p.  357. 

reading  of,  during  afgiim^t  thougli  not  actually  "read  before,  p.  687. 
reading  of,  in  opening,  p.  163.  , 

receiving  in  evidence,  p.  477.      .  ., 

other  document  referred  to,  p.  477. 
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DOCUMENTS— ( cwfinued ) . 

reference  to,  in  opening,  p.  IfiS. 

refusal  to  produce,  p.  477. 

rejection  of  mutilated  document,  p.  336. 

right  of  court  to  comment  on  absence  of,  p.  760. 

sending  all  out  with  jury  during  deliberation,  p.   786. 

sending  out  documeoits  of  questioned  authenticity,  p.  781. 

submitting  to  judge  to  determine  admissibility,  p.  331. 

suspending  cross-examination  for   purpose  of  introducing,  p.   181. 

what  entitles  adversary  to  see,  p.  476. 

withdrawal  of,  after  reading,  p.  401. 

DOG, 

necessity  for  killing,  as  question  for  jury,  p.  559^. 
question  for  jury  as  to  viciousness  of,  p.  580. 

DOLLARS, 

omission  of  word  in  verdict,  p.  805. 

omission  of  sign  or  word  from  judgment,  p.  918. 

DOLLAR  SIGN, 

use  of,  instead  of  word  dollars  in  verdict,  p.  805. 
omission  of,  fro9i  judgment,  p.  918. 

DOMICIL, 

as  mixed  question  of  law  and  fact,  p.  65X, 
question  for  jury  as  to  change  of,  p.  578. 
burden  of  proof,  p.  472. 

DOUBLE  DAMAGES, 

mode  of  allowing,  p.  772. 

DOWRESS, 

protection  of,  against  nunc  pro  time  entry  of  judgment,  p.  929. 

DRIVING,  *    ' 

question  for  jury  as  to  contributory  negligence,  p.  605. 

DRUGS, 

showing  use  of,  by  witness  for  impeachment  purposes,  p.  269. 

DRUNKENNESS, 

excusing  juror  because  oiF,  p.  113. 
offer  to  prove  indictment  of  plaintiff  for,  p.  328. 
question  for  jury  as  to,  pp.  573,  591. 

question  for  jury  as  to  prDper  care  towards  intoxicated  passenger,  p. 
603.     • 

■ 

Of  vjiiness. 
impeachment  by  evidence  as  to  general  character  fbr,  p.  295. 
cross-examination  as  to,  p.  259. 
proof  of,  to  impeach  witness  on  collateral  matter,  p.  297. 
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DRUNKENNESS—  ( oontiruued ) . 

by  whom  shown  for  purpose  of  impeachment,  p.  ,294. 

DUE  CARE, 

burden  of  proof,  p.  472. 

DUE  COURSE  OF  BUSINESS, 

presumption  of  receipt  of  letter  duly  mailed,  p.  600. 

DUE  DILIGENCE, 
see  Diligence. 

DUE  PROCESS, 

refusal  of  continuance  on  admission  as  to  testimony  of  absent  witness 

as  denial  of,  p.  6. 
refusal  of  continuance  after  allowing  amendment  as  denial  of;  p.  21. 

DUMB, 

see  Deaf  Mute. 

DUPLICATE, 

best  evidence  of  instrument  executed  in,  p.  465. 

■ 

DURESS, 

allegation  as  to,  to  secure  right  to  open  and  close,  p.  149. 
question  for  jury  as  to,  p.  677. 

DURING  PROGRESS  OF  TRIAL, 
what  is,  p.  383. 

DYING  DECLARATIONS, 

right  of  jury  to  determine  admissibility,  p.  661. 

E. 

EARNINGS, 

proof  of,  to  show  damages  from  injury,  p.  500. 

EFFECT,     ' 

question  for  jury  as  to,  p.  557. 

EJECTION, 

of  passenger,  question  for   jury   as  to  negligence  in,  p.  603, 

EJECTMENT, 

evidence  of  improvements  in,  p.  176. 
right  to  open  and  close,  p.  150.  *  . 

stating  amount  of  recovery  in  verdict,  p.  825.       ' 
sufficiency  of  verdict  in,  p.  821. 

ELECTION, 

allowing  change  of,  at  close  of  evidence,  p.  077. 
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ELECTION—  ( continued ) . 

as  to  cause  of  action  in  address  to  jury,  p.  676. 
compelling,  necessity  for  exception,  p.  372. 
requiring  as  between  consistent  defenses,  p.  128. 
motion  to  compel,  pp.  127  et  seq. 

inconsistent  causes  of  action  or  defense,  p.  127. 

time  for  objection,  p.  133. 

waiver  of  objection,  p.  133. 

misjoinder,  p.  134. 

exception  to  ruling,  p.  134. 

necessity  for  exception,  p.  369. 
question  for  jury  as  to,  p.  578. 

ELECTION  DAY, 

docketing  judgment  6XL,  p.  926. 

ELECTOR, 

doubt  as  to  being,  as  ground  for  challenge  to  juror,  p.  83. 

ELECTRIC  CAR, 

cross-examination  as  to  proper  method  of  stopping,  p.  254. 

ELECTRICITT. 

question  for  jury  as  to  negligence  as  to,  p.  620. 

ELECIRIC  PLANT, 

experiment  to  show  manner  of  operating,  p.  446. 

ELEVATORS, 

question  for  jury  as  to  negligence  and  contributory  negligence  as  to,  p. 
599. 

EMBEZZLEMENT, 

impeachment  of  witness  by  proof  of  indictment  for,  p.  291. 

EMINENT  DOMAIN, 

as  question  for  court,  p.  555. 
limiting  number  of  witnesses,  p.  202. 
necessity  for  taking,  as  question  for  jury,  p.  665. 
permitting  view  by  jury,  p.  438, 

EMOTION, 

expression  of,  as  evidence,  p.  481. 

indulgence  shown  to  witness  overcome  with,  p.  195. 

EMPLOYEE, 

see  Master  and  Servant. 

ENGLISH  LANGUAGE, 

ignorance  of,  as  disqualifying  juror,  p.  83. 
excusing  juror  for  imperfect  knowledge  of,  p.  106. 
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ENROLMENT, 

of  judgment,  sufRciency,  p.  921, 

ENTERING  JUDGMENT, 

see  chapter  xxviii.,  p.  90S  et  seq. 

authority  and  duty  as  to,  p.  911. 

by  clerk,  p.  911. 

oompelling  munc  pro  twnc  entry,  p.  931. 

correction  of  entry,  p.  927. 

distinction  between  rendition  and  entry,  p.  910. 

in  what  book,  p.  914. 

order  book,  p.  922. 
necessity  for,  p.  910. 
necessity  for  notice,  p.  913. 

to  fix  time  to  move  for  new  trial,  p.  913. 
pending  stay,  p.  924. 
right  to  compel  by  mandamus,  p.  931« 
right  to  enjoin,  p.  931. 
stay  of,  p.  924. 
time  for,  p.  924. 
time  for  signing  entry,  p.  922. 

ENTIRE  CHARGE, 

exception  to,  p.  774. 

ENTIRE  CONVERSATION, 

putting  in  evidence,  p.  478. 

ENTIRE  DOCUMENT, 

necessity  for  introducing  in  evidence,  p.  835. 

ENTIRETY, 

considering  cause  according  to,  p.  698. 

ENTIRE  WRITING, 

putting  in  evidence,  p.  478. 

ENTRAPPING, 

impeachment  of  own  witness  in  case  of,  p.  305. 

ENTRIES, 

in  account  books,  competency  of,  p.  449. 

estoppel  to  contradict  by  producing,  p.  303. 
in  family  Bible,  as  evidence  of  pedigree,  p.  504. 
memoranda  as  evidence  of  fact  noted,  p.  501. 
of  verdict,  correction  of,  p.  851. 

in  minutes  of  court,  p.  908. 
reading  under  guise  of  refreshing  recollection,  p.  234. 
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ENVELOPE, 

as  evidence,  p.  499. 


EQUITABLE  JUDGMENTS,  ,       -  . 

separate  judgment  books  for,  p.  914. 

EQUITY, 

.objection  tliat  cause  of  action  is  not  equitable,  p.  116. 
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EQUIVOCAL   MATTER, 

striking  out,  from  pleading,  p.  130. 

ERASURE, 

modification  of  requested  instruction  by,  p.  71. 
question  for  jury  as  to  time  of  making,  p.  685. 

ERRONEOUS  INSTRUCTION, 

disobedience  of,  by  jury,  p.  813. 

ERROR  PROCEEDINGS, 

institution  of,  as  ground  for  continuance,  p.  13. 

ESCAPING  GAS, 

question  for  jury  as  to  contributory  negligence,  p.  620. 

ESSENTIAL  FACTS, 

necessity  for  finding,  in  special  verdict,,  p.  866. 

ESTOPPEL, 

to  contest  conclusion  of  law  admitted  in  pleading,  pp.  412,  420. 

to  contradict  entries  in  corporate  books  of  account  by  producing,  p. 

to  contradict  part  of  adversary's  pleading  by  offering  in  evidence,  p. 
416.  * 

ET  AL., 

use  of  expression  in  verdict,  p'.  920.    '  - 

EVASIVENESS,  ,      .         . 

in  answer,  as  ground  for  judgment  for  plaintiff*  p.  123, 
examination  of  evasive  wit^ess^  by  court,. p.  197- 

EVIDENCE,  .         ^ 

admissions,  see  Admissions.      ' 
as  to  bias  of  juror,  p,  100. 

best  and  secondary  evidence,  see  ^est  and  Secondary  Evidence, 
bin  of  particulars   as  limiting,' p.*  466. 
burden  of  proof,  see  Burden  of  ^roof. 
by  photograph,  p.  605. 

calling  witness  to  prove  ground  of  cbaflenge,  p. '82. 
circumstantial,  see  Circumstantial  Evidence, 
comments  by  counsel  on,  p.  680  et  seq. 
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EVIDENCE—  ( con  tinued ) . 

comments  by  trial  judge  on,  p.  474. 

conforming  verdict  to,  p.  810. 

cumulative   evidence,    see   Cumulative    Evidence. 

declarations,  see  Declarations.         "^ 

demurrer  to,  see  Demurrer  to  Evidence. 

documentary  evidence,  see  Documents. 

effect  of  defendant's  failure  to  introduce  on  right  to  open  and  close, 

p.  157. 
explaining  omission  of,  p.  480. 

explanations  as  to  tampering  with  witness  or  juror,  p.  512, 
finding  facts  not  sustained  by,  p.  871. 
former  testimony,  see  Former  Testimony, 
impeachment  of,  see  Impeachment, 
instructions  on,  see  Instructions. 

introducing  in  evidence  paper  used  to  refresh  recollection,  p.  237. 
judicial  notice,  see  Judicial  Notice, 
law  of,  in  Federal  courts,  p.  516. 
misuse  of,  on  argunien:t,  p.  68S. 
objections  to,  see  Objections, 
offe/s  of,  9ee  Offers  of  Evidence, 
opinion  evidence,  see  Opinion  Evidence, 
order  of  presenting,  see  Order  of  Proof, 
parol  evidence,  see  Parol  Evidence, 
pleading  as,  see  Pleading. 

postponement  for  absence  of,  see  Absence  of  Witnesses, 
postponement  for  failure  of,  p.  25. 
presumptions,  see  Presumptions,  p.  57. 
privileged  communications,  see  Privileged  Communications, 
reading  of,  to  jury,  p.  777. 
rehearing  of,  in  opening,  p.  163. 
res  gesta^  see  Res  Oestce. 
seintilla  of,  see  Scintilla  of  Evidence^ 
secondary  evidence,  see  Best  and  Secondary  Evidence. 
stating  as  facts  in  argument,  matters  not  in  evidence,  p.  683. 
stating  of,  in  special  verdict,  p.  865. 
stenographic  notes  of,  see  Stenographic  Notes, 
striking  out  of,  see  Striking  Out. 
sufficiency  of,  to  show  incapacity  as  juror,  p.  110. 
supplying  from,  substantial  omissions  in  special  verdict,  p.  887. 
uncontradicted  evidence,  see  Uncontradicted  Evidence, 
useful   authorities  on,  topically,  arranged  in   alphabetical   order,   see 

chapter  xvi.,  p.  446  et  seq. 
use  of  pleading  as,  see  Pleadings. 

verdict  subject  to  opinion  of  court  on  questions  of,  p.  675. 
view  by  jury,  see  View, 
withdrawal  of,  p.  401. 
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EVIDENCE— (c<m*wi««d) . 
Admission  or  ewclusion. 

form  of  exception,  p.  386. 

neceasity  for  exception,  p.  374. 

sufficiency  of  exception,  pp.  389,  396. 

in  examination  of  jurors,  right  to  exception,  p.  82. 

exclusion  as  ground  for  postponement,  p.  26. 

exclusion  by  stipulation  as  to  facts,  p.  509. 

exclusion  of  plaintiff's  evidence,  as  equivalent  to  nonsuit,  p.  646. 

surprise  by  admission  of,  as  ground  for  postponement,  p.  26. 

admitted  out  of  order  on  promise  to  connect,  p.  175. 

conditioned  on  further  proof,  p.  186. 

comment  on  excluded  evidence  in  argument,  p.  684« 
Competencyf  materiality^  and  relevancy. 

of  declarations,  see  Declarations; 

absence  of  incompetent  or  irrelevant  evidence  as  ground  for  postpone- 
ment, p.  47. 

as  to  precautions  after  accident,  p.  481. 

as  to  which  party  speaks  truth,  p.  506. 

cross-examining  as  to,  p.  350. 

first  objecting  on  appeal  to  inadmissibility  under  pleading,  p.  349. 

question  for  court  as  to,  p.  550. 

remoteness,  p.  506.  ' 

similar  frauds,  p.  489. 

sufficiency  of  general  allegations  as  to,  in  afBdayit  for  postponement, 
p.  55. 

introduction  of  maps,  plats  and  diagrams,  p.  478. 
Hearsay  evidence. 

absence  of,  as  ground  for  postponement,  p.  47« 

redirect  examination  on,  p.  258. 
Weight,  sufficiency,  and  conclusiveness. 

generally,  p.  470. 

as  question  of  law  or  fact,  pp.  551,  553. 
expert  testimony,  p.  552. 

comments  by  counsel  on,  p.  680. 

court's  expression  of  opinion  on,  p.  762. 

expression  of  opinion  by  judge  as  to,  p.  628. 

instructions  as.  to,  p.  755. 

of  expert  testimony,  pp.  552,  765. 

of  opinion  evidence  as  to  value,  p.  833. 

of  pleading,  p.  413. 

of  X-ray  photograph,  p.   518. 

raising  question  of,  by  motion  for  nonsuit,  etc.,  p.  642  et  seq. 

refusal  in  instructions  to  express  opinion  on,  755. 

to  authorize  submission  to  jury,  p.  665. 

to  support  verdict,  p.  810. 
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EVIDENTIAL  FACTS, 

as  distinguished  from  ultimate  facts,  p.  865. 

EXACT  SCIENCE, 

books  of,  as  evidence,  p.  468.  . 

EXAMINATION, 

by  jury,  see  View. 
Qi  jurors,  fee  Impai^ling  the  Jury, 
order  ofj,  see  Order  o|  Proof. 
Of  witnesses, 

see  chapter  vm.,  p.  189  et  8e%. 
answers,  p.  227. 
by  court,  p.  197. 

by  judge  in  absence  of  counsel,  p.  6. 
.qptalTojl  t)f.  cour,t  over,  p.  194. , 

over  extent  of,  p.  196. 
oorrobor^,tion  of  impeached  wi^e^G^^ee  Corrpboratlon. 
cross-examination,  see  Cross-examination, 
deaf  and  dumb  witnesses,  p.  236.  . 

..  ^rect  exsunii^ation,. see  ,I>ir»Qct  Examination* 
duty  to  protect  witness,  p.  195.  .  , 

exclusion  of  witnesses  during,  p.  198.  ; 

expert's  refusal  to  testify  unless  specially  compensated,  p.  213. 
•     .JbLypothetical-quefj^iKg^  . 

impeachment  of  witness,  see  Impeachment, 
interpreter,  see  J^^teiyr^j^r.,    , 
leading  questions,  see  Leading  Questions, 
limiting  number  of  ^tujessqs^  ,p.  .201.  .        ,    ;        . 
oath  or  affirmation,  p.  l92. 
of  adversary  examined  before  ..trial,  p.  432, 
of  expert  witness,  see  Expert  Witness. 
on  document  not  put  in  evidence,,  p.  433. 
permitting  witness   to   be   called   from   stand'  for   consultation    with 

counsel,  p.  195. 
postponement  of  plaintiff's*  examination,  p.  182, 
privilege  of  witness,  see  Privilege  of  Witness.       ,, 
questions,  generally,  p.  214. 

assuming  facts  not  proved,  p.;>216. 

calling  for  expert  opi^ioiis,  p. ,  916. 
recroBs-examination,  p.  259. 

when  allowed,  p.  219. 

disQ^tion  as  to,  allowing,  p.  259. 
redirect  examination,  j|ee  Re-E^amination. 
to  remove  incompetency  established  aUiimde,  p.   191, 
to  test  competency,  p.  190.  .    ^ 

use  of  memoranda  to  refresh  recollection,  p.  ^31. 
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EXAMINATION— ( confinttcd ) . 

right  for  purpose  of  cross-examination  to  inspect  paper-  used,  p. 
236. 
use  of  scientific  books  on,  p.  229. 

EXCAVATIONS, 

question  for  jury  as  to  negligence  as  to,  p.  620* 

EXCEPTIONS, 

bill  of,  see  Bill  of  £lxceptions. 

sea  chapter  xii.,  p.  366  et  seq. 

by  whom  taken,  p.  382. 

preservation  of,  on  refusal  of  continuance,  p.  68. 

to  appellate  division,  p.  934. 

to  exclusion  of  oral  evidence,  necessity  for  offer  to  slave,  p.  324. 
Right  to. 

in  Federal  courts,  p.  516. 

to  admission  or  exclusion  of  evidence  in  examination  of  jurors,  p.  82. 

to  allowance  of  reopening,  p.  182. 

to  correction  of  verdict,  p.  853. 

to  counsel's  statement  as  facts  in  argument  of  matters  not  in  evidencej 
p.  683. 

to  further  instructions  to  jury,  p.  792. 

to  improper  remarks  of  counsel  in  opening,  p.  165. 

to  incidental  remarks  by  judge,  p.  531. 

to  mere  offer  of  evidence,  p.  332. 

to  overruling  of  challenge  to  jurors,  p.  100. 

to  refusal  of  continuance,  p.  65. 

to  refusal  of  right  to  begin,  p.  159. 

to  refusal  of  right  to  address  jury,  p.  677. 

to  ruling  on  motion  to  dismiss  or  for  judgment  on  pleadings,  p.  120. 

to  ruling  on  motion  for  judgment  of  insufficiency  of  answer,  p.  126. 

to  ruling  on  motion  to  compel  election,  p.  134. 

to  setting  aside  of  verdict  taken  subject  to  opinion  of  court,  p.  937* 
Sufficiency  of. 

anticipatory  note  of  intended  exception,  p.  387. 

exceptions  in  gross,  p.  388. 

ddiniteness  in  specifying  error,  p.  396. 

form  of,  p.  385. 

particularity  and  definiteness,  p.  387. 
.to  evidence,  pp.  389,  396. 
to  instructions,  ipp,  ^1,  396. 
to  refusal  or  failure  to  instruct,  p.  395. 

stipulation  as  to,  p.  387. 

to  charge,  p.  774. 

to  variance  from  request,  p.  774. 
Necessity  for, 

on  appeal  from  justice,  dismissal,  p.  367. 
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EXCEPTIONS—  ( oontirmed ) . 

on  motion  to  dismiss,  p.  360. 

on  motion  for  judgment  on  pleadings,  p.  369. 

ruling  not  concerning  conduct  of  trial,  p.  360» 

to  amend,  p.  360. 

to  conduct  of  trial  judge,  p.  372. 

to  improper  comments  of  judge,  pp.  475,  528. 

to  conduct  of  counsel,  p.  373. 

to  decision  on  application  for  change  of  venue,  p.  369. 

to  decision  on  demurrer,  p.  369. 

to  deposition,  p.  374. 

to  dismissal,  nonsuit,  direction  of  verdict,  etc.,  p.  380. 

to  evidence  and  witnesses,  pp.  367,  374. 

to  instructions  and  charges,  pp.  367,  376. 

to  juries  and  jurors,  p.  373. 

to  motion  to  strike  out  evidence,  p.  374. 
.    to  order  denying  postponement,  p.  369. 

to  order  denying  right  of  trial  by  jury,  p.  369. 

to  question  incidentally  involved,  p.  366. 

to  refusal  of  continuance,  p.  68. 

to  rejection  of  evidence,  p.  324. 

to  rejection  of  plea,  p.  369. 

to  require  an  election,  p.  369. 

to  review  on  appeal,  p.  366. 

to  rulings  made  during  trial,  generally,  p.  872. 

to  strike  out  pleadings,  p.  369. 

to  verdict,  p.  380. 

to  view  by  jury,  p.  376. 
Time  for. 

time  of  taking,  p.  382. 

to  admission  or  rejection  of  evidence,  p.  38S, 
to  instruction,  p.  774. 

EXCESSIVE  VERDICT, 
allowance  of,  p.  830. 
objection  to,  p.  829. 

EXCHANGES, 

judicial  notice  of  customs  of,  p.  496. 

EXCISE  LAWS, 

impeachment  of  witness  by  proof  oi  conriction  of  violating,  p.  289. 

EXCLAMATIONS, 

of  pain,  admissibility,  p.  481. 

EXCLUDED  EVIDENCE, 

comments  on,  in  argumozit,  p.  684. 
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EXCLUSION, 

of  evidence  generally,  see  Evidence. 

of  jurors,  see  Impaneling  the  Jury.  .... 

of  third  persons  from  trial,  p.  6. 

of  parties,  p.  480.  •  • 

of  witnesses,  p.   198. 

permitting  testimony  by  witness  violating  order  for,  p.  10d. 
of  witnesses  during  examination,  p.  480.  • 

EX  CONVICT,  '       ;       / 

corroboration  of,  p.  316. 

EXCURSION  TICKET,  " 

referring  to  ordinary  ticket  to  refresh  recollection  •  as  to,  p.  284;'. 

EXCUSING  JUROR, 

•  ■ 

power  of  court  as  to,  pp.  106  et  seq. 

time  or  stage  of  case,  p.  109. 

sufficiency  of  showing,  p.  110.  n   -  i 

on  motion  of  court  or  against  consent  of  party,  p.  110.    ,. 

harmless  error,  p.  111.  ^         . 

excusing  persons  from  jury  list  or  venire,  p.  112. 

resumption  of  trial  after  substituting  juror,  p.  113, 

EXECUTION, 

presun;Lption  of  adequacy,  p.  465. 

EXECUTORS  AND  ADMINISTRATORS, 

attesting  witness  beconaing  interested  as,  p.  511. 
delay  of,  in  applying  for  continuance,  p.  31. 

filing  supplemental  account  in  proceeding  for  distribution  as  ground 
for  continuance,  p.  26. 

EXEMPLARY  DAMAGES, 

neci&ssity  that  judgment  specify  amount  of,  p.  918. 

EXEMPTION, 

from  giving  criminating  testimony,  see  Privil^e  of  Witness, 
from  jury  duty,  pp.  83,  84.  '       " 

EXHAUSTING,  '  . 

evidence  in  turn,  p.  172. 

subjects,  p.  179.  .  , 

witnesses,  p.  179. 

EXHIBIT, 

marking  of  document  as,  p.  327. 

permitting  jury  to  take  with  them  on  retiring,  p.  780. 

'  •  '         '  ■ "' 

EXHIBITION, 

see  chapter  xv.,  pp.  425  et  aeq;  ii  .      < 

Abbott,  Civ.  Jur.  T.— 64. 
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EXHIBITION—  ( continued) . 
of  chattel,  p.  432. 
of  person,  p.  425. 

identity,  p.  425. 
of  injury  in  tortious  actions,  p.  480. 
age,  legitimacy,  paternity,  p.  425. 
persbnij,!  injuries,  p.  426. 
plaintiff's  leg  to  jury,  p.  3. 

EX  PARTE  ORDERS, 
for  judgment,  p.  913. 
necessity  for  exception,  p.  370. 

EXPECTANCY  OF  LIFE, 

erroneous  statement  as  to,  as  ground  for  withdrawing  juror,  p.  544. 
tables  showing  as  evidence,  p.  468. 

EXPEDITION, 

of  trial,  duty  of  court  as  to,  p.  3. 

EXPERIENCE, 

application  of,  by  jurors  in  reaching  verdict,  p.  787. 

EXPERIMENT,     . 

in  presence  of  jury,  p.  444. 

on  ground  viewed  by  jury,  p.  443. 

reading  in  evidence  statistics  of,  in  scientific  works,  p.  230. 

EXPERT  TESTIMONY, 

as  to  the  value  of  professional  services,  p.  552. 

as  to  handwriting  and  typewriting,  p.  552, 

L.'.'i'  .'    rt.    .      . 

EXPERT  WITNESS, 

hypothetical  question  to,  see  Hypothetical  Question. 

asking  as  to  sufficiency  of  skill  or  experience  to  give  opinion,  p.  192. 

asking  reason  for  opinion  on  re-examination,  p.  258. 

as  to  resemblance  between  persons,  p.  426. 

as  to.  re3ult  of  accounting,  p.  450. 

conclusiveness  of  testimony  of,  p.  552. 

construction  to  be  given  testimony  of,  p.  765. 

cross-examination  of,  pp.  192,  246. 

exclusion  of,  during  trial,  p.  191. 

impeachment  by  proof  of  contradictory  8tatemen>t8,  p.  272  et  seq. 

instruction  as  to  testimony  of,  p.  765. 

limiting  number  of,  pp.  201,  202. 

as  to  value,  pp.  183,  184. 
necessity  for  interpreter  being,  p.  260. 
necessity  for  submitting  testimony  of,  to  jury,  p.  672. 
preliminary  cross-examination  of,  as  to  credibility,  p.  192. 
preliminary  examination  of,  p.  1^0. 
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EXPERT  WITNESS— (continued).  .       . 

proof  that  X-ray  photograjfliB  Yfer»..tak«ii  by,  p.  519.  . 
questions  calling  for  expert  witness,  p.  216. 
question  for  court  as  to  qualification,  pp.  356,  550. 
re-examination  of,  p.  258.  "**    '♦    '-•         '    "^     ""    •  ^'   - 
refreshing  recollection  by  reference  to  standard  authorities,  p.  229. 
refusal  to  testify  unless  speciall}^  compensated,  p.  213. 

extra  compensation,  p.  213. 
where  preliminary  preparation  is  required,  p.  213. 
right  of  court  to  question  as  to  competency,  p.  191. 
statements^  by,  on  cdmpiex: '  transaction^,  p.  450. 
testimony  by  other  witnesses  as  to  competency  of,  p.  191. 
testimony  by,  to  skill  of  other  exj)ert,  p.  192. 
using  medibat  bdok  iii  frabiing  questions  to,  p. '  689.  ■' 
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EXPLANATION,  »..,,. 

see  also  Rebuttal.  .    i     ^  ..    ,  • 

counter  explanations,  p.  682. 

of  alleged  tampering  with  witness  or  juror,  p,  512.         '  '       ' 
of  admission  in  pleading,  p.  414.'    4    ■       ' 

of  contradictory  acts  or  statements  proved  to  impeach-  witness,  p.  203^ 
of  cross-examination,  on  re-examination,  p.  ^57.     . 
of  direct   examination,   on   cross-examination, '  p.   242. 
of  document  first  actually  read  in  argument,  p.  687«  ' 
of  entries  in  accouttt  books,'  p.  4&1.  ' 

of  omission  of  evidence,  pp.  433,  624. 
of  pleadings,  in  other  action,  p.  420. 
of  technical  terms  in  instructions,  p.  728. 
recalling  witness  for  purpose  of,  p.  179. 

EXPLANATORY  CHARGE, 

right  of  judge  to  give,  p.  711.  ,    • 

EXPLOSION, 

question  for  jury  as  to  negligence  in  guarding  ag^iiist,  p.  624^ 

EXPLOSIVES, 

question  for  jury  as  to  negligence  as  to,  pp.  "620,  62S. 

EXPULSION, 

from  Masonic  lodge,  impeaching  witness  by  proof  of,  p.  29ft. 

EXTRA  COMPENSATION,'  '  .    . 

of  expert  witness,  p.  213. 

EXTRACT, 

from  adversary's  pleading,  right  to  read,  p.  416. 
adversary's  right  to  read  residue,  pp.  417;  '478,  479. 
from  charge  to  jury,  definiteness  of  exception,  pp.  391,  392. 
from  document,  p.  308  et  seq.  .,        '      . 

complex. 'document,  p,  336. 
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EXTRINSIC  FACTS, 

reference  to,  in   special  Verdict,  p.  878i» 

EYE, 

exhibition  of  injury  to,  to  jury,  p.  429. 

F.   ^, 

FACTS, 

instructions  on,  see  Instructions. 

province  of  court  and  jury  on  questions  of,  see  Questions  of  Law  and 

Fact 
after  suit  brought,  evidence  of,  p.  480. 
directing  verdict  subject  to  opinion  of  court  in  case  of  contest  as  to, 

p.  674. 
extrinsic  evidence  of,  p.  497. 
sufficiency   of   evidence  of,  p.  497. 

r 

FAILURE  OF  EVIDENCE, 

as  ground  for  postponement,  p.  25. 

FAILlTRE  TO  FIND, 

by  jury,  effect  of,  p.  902.; 

FAIR  DEALING, 

impeachment  of  witness  by  proof  of  reputation  as  to,  p.  283. 

FALSE  IMPRISONMENT, 

right  to  open  and  close  in  action  for,  p.  145. 
setting  aside  verdict   for   inadequacy,   p.   834. 

FALSE  REPRESENTATIONS, 

impeachment  of  witness  by  proof  of,  p.  276. 
question  for  jury  as  to,  p.  576, 

FAUSE  SWEARING, 
see  also  Perjury. 

cross-examination  of  witness  as  to,  p.  256. 
impeachment  of  witness  by  proof  of  prosjecutlon  for,  p.  316. 
by  proof  of  expulsion  from  Masonic  lodge  for,  p.  293. 

FALSE  TOKEN,        '  .  . 

question  for  jury  as  to  efficacy  of,  to  deceive,  p.  575. 

FALSUS  IN  UNO, 

instruction  as  to,  p.  762. 

FAMILY,  •  •  ,  M 

reference  to,  in  argument,  p.  686. 

FAMILY  BIBLE,      :  - 

entries  in,  as  evidence  of  pedigree,  p.  904. 
admissibility  of  record  therein  to'-prov-^  etge,  p.  466. 


FAMILY  RECORD,  .  .    , 

admissibility  to  prove  age,  p.  456. 

FAST  DRIVING,' 

questioning  witness  as  to  arrest  for,  for  patpose'  of  impeachitient,  p. 
270. 

FATHER, 

exhibition  of  child  to  jury  to  show  resemblance  to,  p.  426. 

FEDERAL  CONTROL  OF  PUBLIC  UXXLITiES,  . 
judicial  notice   of,  p.  495. 

FEDERAL  COURT, 

applicability  of  rule  of, state  oourt  aa  tp, fl^eeptions,  p.  367. 

compulsory  nonsuits  in,  p.  642. 

following  state  practice  as  to  view,  p.  439. 

how  far  cross-examination  limited  to  direot  in,  p.  242^ 

mode  of  proof  in,  p.  516.  . .  -   •     * 

order  of  proof  in,  p.  171.  /  .  . 

question  for  jury  in,  as  to  reasonableness,  p.  561. 
Continv/Once,  '    • 

discretion  as  to  granting  (|oiftinuan#«  1n,-p.»  6«&.  =       .  ..   ^ -,. 

necessity  for  subp<£naing  witness  in  Federal  court  to  obtain  postpoQe- 
ment,  p.   38. 
Judicial  notice. 

laws  of  different  states,  p.  498.  •;'..• 

private  sbcts,,p.  498-    r.,*; ..  «  :    .        <.  ; 

Evidence, 

admissibility  in,  of  extracts  from  medical  works,  p.  468. 

complaints  of  pain,  admissibility  in,  p,  .441. 
Instructions  and  remarks  by  court.  ^      . 

court's  expression  of  opinion  on  weight  of  evidence,  p.  752. 

further  instructions  to  jury  in,  p.  797.  '     "  ' 

as  to  presumption  of  fact,  p.  742;   • 

state  statutes  as  to,  p.  702. 
Findings  and  verdict. 

duty  to  direct  special  findings,  p.  894. 

duty  to  submit  special  verdict,  p.   861. 

form  of  verdict  in,  p.  804. 

joining  special  with  general  verdict  in,  p.  884. 

. .  ■         •■■'-•■.; 

FEELING,  , 

evidence  of,  p.  481. 
experiment  showing  loss  of,  p.  444. 

FEES,  '>!'. 

pf  jurors,  parity  giving  additional,  p.  789, 
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FEES —  ( continued ) . 
Of  vntness, 

necessity  of  tendering  to  procure  postponement,  p.  46. 
ot  expert.  wH^noss,  p,  21^, 

FELLOW  PASSENGERS, 

declarations  of,  admissibility,  p.  607. 

FELIjOW  «ERVANT8, 

question  for  jury  as  to  existence  of  relation,  p.  570. 
question  for  jury  as  to  nondelegable  nature  of  duties,  p.  671. 
relation  of ,  as  mixed  question  of  law  and  fact,  p.  65L 

FELLOW  SERVICE, 

with  party,  as  disqualifying  juror,  p.-  94. 

FELONY, 

see  Crimea 

FERTILIZER  FACTORY, 
view-  of,  by  jury,  p.  440. 

FIGURES, 

question  for  jury  as  to  meaning  of,  p.  687. 

VlilNCi, 

of  copy  of  account  sued  on,  p.  11. 

FINAL  COSTS,  ' 

application  for  additional  allowance  before  adjustment  of,  p.  939 

FINAL  JUDGMENT, 
see  also  Judgment, 
signing  of,  by  clerk,  p.  911. 
definition  of,  p.  915. 

FINANCIAL  CONDITION,      . 

comments  on,  in  argument,  p.  (L95« 

FINDINGS, 

special  findings,  see  Special  Findings. 

in  special  verdict,  see  Special  Verdict. 

certainty  as  to  in  verdict,  p.  8^0. 

power  of  court  to  make  its  own,  j).  812.         ' 

FINDING  STOLEN  PROPERTY, 

impeaching  witness  by  proof  of  conviction  of,  p.  290. 

FINGER  PRINTS, 

to  prove  identity,  p.  425. 

FIRE, 

question  for  jury  as  to  cause  of  spread-  of,  p.  558. 
negligence  as  to,  p.  620. 
negligence  in  guarding  against,  p.  624. 
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FIREMEN, 

exemption  of,  from  jury  duty,  p.  84« 

FIXTURES, 

queation  for  jury  as  to  character  as,  p.  574. 

FLOATAGE, 

question  for  jury  as  to  sufficiency  of  stream. for,  p.  |f7i. 

FLOOD, 

question  for  jury  as  to  whether  reasonably  to  be  antici^mted,  j^.  598. 

FOOD, 

question  for  jury  as  to  negligence  in  selling  un^t  article  for,  p.  625. 

FOOT, 

amputated,  exhibition  of,  to  jury,  p.  439, 

FOREIGN  COURT, 

reading  decision  of,  in  argument,  p.  692.  '  •   '^  - 

FOREIGN  INCORPORATION, 

invalidity  of,  as  law  question,  p.  556. 

FOREIGN  LANGUAGE, 

defining  technical  terms  from,  in  instructions^  p.  72d« 

translation  of,  by  interpreter,  p.  259, 

writing  of  verdict  in,  p.  806.  •  -      . 
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FOREIGN  LAW, 

construction  of,  as  function  of  court,  p.  683. 

Judicial  notice  of,  p.  4fl8. 

presumption  as  to,  p.  407. . 

statute  of  frauds,  when  applicable,  p.  608. 

FOREIGN  WITNESS,  .,   .      . 

postponement  for  absence  of,  see  Absence. , 

FOREMAN  OF  JURY, 

effect  of  failure  to  sign  special  findings,  p.  880. 

jurors  speaking  through,  p.  806. 

necessity  that  copy  of  verdict  contain  signature  of,  p.,  909..  . 

oral  giving  in  of  verdict  by,  p,  806, 

signing  of  verdict  by,  p.  807  et  seq.         .        , 
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FORFEITURE, 

privilege  of  witness  against  answering  questions  subjecting  to,  p.  .203. 


.    I 


FORGED  PAPER, 

question  for  jury  as  to  negligence  in  paying,  p.  635. 
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FORGERY, 

impeachment  of  witness  by  proof  of,  pp.  289,  293. 
examination  as  to  prosecution  for,  p.  291. 

inability  of  jury  to  agree  as  to,  as  overruling  a  general  verdict,  p. 
905. 

FORM, 

of  general  verdict,  p.  803. 
of  special  question  to  jury,  p.  896. 
of  special  verdict,  p.  864. 
discretion  as  to,  p.  681. 

FORMAL  CONCLUSIONS, 

to  special  vei*dict,  pp.  878,  882. 

FORMAL  PREPARATION, 

of  special  verdict,  p.  879.   ... 

FORMER  DECLARATIONS, 

impeachment  of  witness  by  proof  ofi  p.  263. 

FORMER  OPINION, 

at  variance  with  present,  impeachment  of  witness  by,  p.  270. 

FORMER  PROCEEDINGS, 

permitting  jury  to  take  record  of,  on  retiring,  p,  782. 
reference  to,  m  argument,  p.  689. 

FORMER  RESIDENCE, 

impeachment  of  witness  by  proof  of  reputation  at,  p.  286. 

FORMER  TESTIMONY. 

admissibility  of,  to  impeach  witness,  p.  278. 

necessity   for  laying   foundation,   p.   266, 
nmking  witness  one's  own  by  reading,  on  cross-examinatiop,  p.  302. 
mode  of  proving,  pp.  228,  502. 

necessity  for  producing,  to  contradict  witness,  p.  253, 
proof  of,  by  stenographer's  minutes,  p.  S08. 

authentication  of,  p.  509. 
question  for  court  as  to  inaccessibility  of  witness,  p.  357. 
refreshing  recollection  by  calling  attention  to,  p.  232. 

FORMER  TRIAL, 

permitting  counsel  to  read  charge  on,  p.  689. 
reference  to,  in  opening,  p.  162." 
reference  to,  in  argument,  p.  685. 

FOUNDATION, 

for  impeachment  of  witness,  see  Impeachment  of  Witness. 
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FOUNDATION—  ( continued ) . 

for  secondary  evidence,  p.  463. 

of  contents  of  lost  paper,  p.  463. 
flnfficiency  of,  to  admit  note,  p.  550. 

FOURTH  OF  JtTLY, 

docketing  judgment  on,  p.  926. 

FRANCHISE, 

ooBstruction  of,  as  function  of  court,  p.  583. 

FRATERNAL  SOCIETY, 

membership  in,  disqualifying  juror,  pp.  88,  94. 
juror  and  party  belonging  to  same,  p. -544, 

FRAUD, 

corroboration  of  witness  impeached  for,  p.  314. 
cross-examination  to  show  fraud  of  witness,  p.  254. 

latitude  of,  p.  243. 
evidence  of  similar  frauds  to  show,  p.  489. 
in  use  of  document,  p.  358. 
question  for  jury  as  to,  p.  575. 
burden  of  proof,  p.  472. 

FRAUD  OF  CREDITORS, 

question  for  jury  as  to,  pp..  575,  576. 

FRAUDS,  STATUTE  OF, 
see  Statute  of  Frauds. 

FRAUDULENT  INTENT, 

direction  of  verdict  in  case  involving,  p.  640. 
parol  evidence  as  to,  p.  504. 

FREEMASONS,  .  . 

disqualification  of,  as  juror,  p.  94. 
impeachment  of  witness  by  proof  of  expulsion  from,  p.  2^3. 

FREE  PASS, 

asking  juror  as  to  effect  of  plaintiff's  riding  on,  p.  80. 

FRIGHTENING  HORSES, 

by  imusual  noise  of  train,  question  for  jury  &6  to,  p.  610. 
question  for  jury  as  to,  pp.  605,  608,  614. 

FRIVOLOUSNESS, 

judgment  on  pleadings  for,  pp.  117,  123. 
striking  out  frivolous  pleading,  p.  136  et  seq. 
when  answer  is  frivolous,  p.  124.  ' 

FULL  BENCH, 

reviewability  in,  of  discretion  as  to  granting  postponement,'  ^.  9.     ' 
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FUNERAL, 

attendance  of  counsel  at  mother's  funeral,  as  ground  for  continuance, 
p.  35. 

FURTHER  ARGUMENT, 

cutting  off  right  of,  by  waiver  of  right  to  reply,  p..  678. 

FURTHER  EVIDENCE, 

exclusion  of,  by  stipulation  as  to  facts,  p.  509. 
reopening  case  to  allow,  p.  182. 

FURTHER  INSTRUCTIONS, 

see  chapter  xxv.,  p.  792  et  seq. 
after  retiring  to  deliberate,  p.  792, 
in  absence  of  counsel,  p.  534. 
inducing  agreement  by,  p.  798. 
manner  of  giving,  p.  794. 
necessity  for  exception  to,  p.  318, 
necessity  for  giving,  p.  772. 
on  Sunday,  p.  836. 
power  and  duty  of  giving,  p.  792. 
time  for  requesting,  p.  704. 
to  induce  jury  to  agree,  p.  798. 

FURTHER  QUESTIONS, 

determination  of,  after  verdic'tj  p.  937* 

G. 

GARNISHMENT, 

postponement  of  proceedings  in^  p.  14. 

GAS, 

question  for  jury  as  to  negligence  as  to,  p.  620. 

GAS  FIXTURES,  • 

question  for  jury  as  to  nature  of,  as  fixtures,  p.  574. 

GENERAL  CHARGE, 
see  Instructions. 

GENERAL  EXQEPTIONS, 
to  evidence,  p.  389. 
to  instructions,  p.  391. 
to  refusal  or  failure  to  instruct,  p.  395. 

GENERAL  ISSUE,  .  . 

evidence  admissible  under,  p.  480, ., 

GENERALIZATION, 

in  in8tffuotio4KS,  p.  722.  ,    • 
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GIVEN, 

marking  instructions  as,  p.  712. 

GOOD  CHARACTER, 

corroboration  by  "^roof  6f,  p.  313. 
cross-examination  of  witness  as  to,  pp.  249,  250. 
order  of  proof  of,  p.  176.        - .  .     ^.    ,       .^ 
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in  offer  of  evidence,  p.  332. 

.proof  of,  by  usage,  p.  517. 

question  for  jury  as  to,  pp.  576,  5B8,  589. 

presumed  in  ordinary  busine^i^  transactions,  p.  490. 

showing  by  testimony,  p.  480.         '     '     *       ' 


GOSPELS, 

use  of,  in  administering  oath  to  witness,  p.  19^.' ' 


GOVERNMENT  LETTER  BOX, 

presiunption  of  receipt  of  letter  put  in,  p.  SOfO.'    '^ 
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GRATUITY, 

question  for  jury  as  to  whether  {Jayoiient  wasf,  p.' 577. 

GROSS  MISTAKE, 

inadequacy  of  verdict  sho'wing,  p.  832. 

GUARANTY,  TJ    .;    tv 

against  self-incrimination,  see  Privilege  of  Wi^tneas. 
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GENERAL  OBJECTION, 

suiEciency  of,. p.  602.  ,     .    .      ..r         .   i^  .->  jt,  ^i 

questions  raised  thereby,  p.  502. 

GENERAL  QUESTIONS, 
to  witness,  p.  214. 

GEliTERAL  B^PUTAXION,  .       ,  ^  .,„ 

impeachment  of  witness  by  proof  as  to,  p.  283. 

GENERAL  VERDICT,  ,,    ,    ....      >• 

see  Verdict. 

GENTOO,  '  .  •  .       .       , 

mode  of  sweating,  as  witness,  p.  194. 

GENUINENESS, 

of  letter,  question  for  jury  as  to,  p.  582. 

of  letter,  how  established,  p.  499. 

of  signatures,  6r6ss-examination  of  witness  as  to,  p.  247. 

of  writing  used  for  comparison  of  handwriting,,  p.  ,3j57;  -  i  / 
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GUARDIAN,  • 

right  to  exclude  guardian  of  party  as  a  witness,  p.  6. 

*  • 

GUARDIAN  AD  LITEM, 

verification  of  pleading  by,  p.  415. 

GUARDS, 

in  highway,  question  for  jury  as  to  absence  of,  isis  negligence,  p.  GOfJ. 

GUEST  AT  INN, 

as  ground  for  challenging  juror,  p.  93. 

GUIDE, 

question  for  jury  as  to  whether  one  is,  p.  568. 


> ,  I 


H. 

HABEAS  CORPUS  AD  TESTIFICA|rt)UM, 

to  bring  up  |)erson  fpr  purpose  of  being  seen  by  jury,  p.  425. 

HABITS  OF  OBSERVATK)N, 

cross-examination  of  witness  as  to,  to  test  credibility,  p.  250. 


i         X.;       .       • 


HABITUAL  LITIGANT, 

cross-examination  of  witness  as  to  being,  p.  256. 
impeachment  of  witness  by  proof  of  beiQg,  pp.  275,  293. 

HANDWRITING,  c        . 

competency  of  witnesses  as  to,  p.  490.        ^    ■     : 

value  and  weight  of  expert  testimony  as  to,  p.  652. 

cross-examination  of  expert  witness  as  to,  p.  248. 

genuineness  of  writing  used  as  standard  for,  p.  357. 

instruction  as  to  receiving  with  (^aution^  opinion  evidence  as  to,  pp.  707, 

768.  ... 

of  attesting  witness,  proof  of,  p.  511p 

HARMLESS  ERROR, 

see  Prejudicial  Errof. 

HARMONY, 

in  instructions,  p.  72$, 

HAND  CARS. 

opinion  evidence  a^s,  to  speed  of,  p.  60S. 

«  ' 

HEALTH, 

impeachment  of  witness  testif^^ins  as  to,  p.  .275« 

•  HEARSAY  EVIDENCE, 

as  ground  for  postponement,  p.  47. 
redirect  examin^ion  on, '  p. '  268.   '''»'• 
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HELPLESS  PASSENGER,  .       ' 

question  for  jury  aa  to  proper  care  toward,  p^.'fi03* 

HIGHWAYS, 

question  for  jury  as  to  negligence  as  to,  see  Questions  of  Fact  and  Law. 

qualification  of  petitioners  for,  as  jurors,  p.  91. 

verdict  in  action  for  location  of  proposed  highway,  p.  822. 

view  of  changed  grade,  by  jury,  p.  440. 

(I  '  Ji    '      ' '  " 

HISTORY,  • 

books  of,  as  evidence,  p.  468.  "  . 

HOLDING  OPICN, 

holding  cause  open,  as  adjoufnnient,  p.  75. 

loss  of  justice's  jurisdiction  by,  pp.  72,  75. 

HOLIDAY,  .1     . 

docketing  judgment  on,  p.  926. 
effect  of  postponement  to,  p.  71. 

HOMESTEAD, 

,  •  •  ■  * 

burden  of  proof,  p.  472. 

HONESTY,  ^         *  ,  . 

impeachment  of  witness  by  proof  of  general  reputation  for,  p.  283. 

HOOK, 

imperfect,  exhibition  to  jury,  p.  432. 

HORSES,  .  ■       •  .        •    .         ^    -.     .    • 

frightening  of,  see  Frightening  Horses, 
question  for  jury  as  to  ilegligence  in  leaving  unfastened,  p.  608. 

HOSTILITY  OF  WITNESS,  ,  ^ 

declarations  to  show,  p.  280. 
direct  examination  of  hostile  witness,  p.  238. 
cross-examination  to  show  hostility,  p.  250. 
impeachment  by  proof  of  h^tility,  p.  280.  ' 

discharged  employee,  p.  281. 

hostility  denied  on  cross-examination,  p^  295. 

own  witness,  p.  310. 

of  adverse  party  as,  p.  310. 
impeaching  questions,  when  witness  is  hostile,  p.  225.  ,  ' 

leading  questions  to.  hostile  witness,  p.  225. 

HOUSE  OF  ILL  FAME, 

impeachment  of  female  witness  by  proof  of  .arreet  in,  p.  283. 
impeachment  of  witness  by  proof  of  keeping,  p.  293. 

HUNTING  PAKTY,  •      .  . , 

question  for  jury  as  to  contributory  negl^ence,,a/t»  p.  593*    «•   .    . 
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HUSBAND  AND  WIFE, 

impeachment  of  witilesii  by  proof  of  illicit  intercourse  witli  Imsband 

before  marriage,  p.  292. 
question  for  jury  as  to  bodily  and  mental  effect  of  bad  treatment  by, 

p.  672. 
verdict  against  wife  alone,  in  joint  action  iigainst,  p.  818. 

HYMN  BOOK, 

use  of,  by  mistake,  in  swearing  witness,  p.  193. 

HYPOTHETICAL  QUESTION,  ' 

assumption  of  state  of  facts  in,  p.  218. 
based  on  opinion  of  other  expert,  p.  221. 
calling  for  expert  witness,  p.  216. 
form  of,  generally,  p.  218. 
length  of,  p.  222. 
on  cross-examination,  p.  248. 

to  expert,  p.  246. 
necessity  of  objection  to,  p.  346. 

HYPOTHETICAL  STATEINIENT,  '   . 

right  to  have  case  presented  to  jury  on,  p.  708b 
in  instnicticms,  pp.  746,  757. 


ICB, 

on  sidewalk,  question  for  jury  as  to  negligence,  p.  605. 

• 

ID  CERTUM.E8J  QUOD  CERTUM  BJ&DDl  PEOTEST, 
as  applied  to  verdicts,  p.  828. 

IDENTIFICATION, 

marking  for,  p.  327. 

effect,  p.  476. 
of  parties  to  telephone  conversation,  p.  643- • 

IDENTITY, 

proving  by  photograph,  p.  434. 

of  chattel,  exhibiting,  to  prove,  p.  432. 

of  person,  exhibition  of,  to  prove,  p.  425. 

proof  by  finger  prints,' p.  425. 

presumption  of,  from  identity  of  name,  p.  490. 

IDIOMS, 

judicial^  notice  of,  p.  495. 

IGNOMINY, 

impeachment  of  witness  by  proof  of  particular  acts  of,  p.  292. 
privilege  against  answering  questions  exposing  to,  p.  205. 
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IGNORANCE,  '  ^ 

excessiveness  of  verdict  showing,  p. '  830. 
of  English  language  as  disqualifying  juror,  p.  83.     * 
of  local  usage,  evidence  of,  p. '517. 
of  privilege  as  witness,  p.  207. 

of  witness,  as  ground  for  permitting  leading  question,  p.  22$, 
protecting  parties  from  unjust  verdicts,  p.  812. 

IGNORING, 

of  evidence  in  instructions,  p.  749* 
of  issues  in  instructions,  p.  730, 

ILLEGAL  EVIDENOB, 
striking  out,  p.  402. 

ILLEGALITY, 

necessity  for  pleading,  p.  490. 

proof  of  concurrence  of  intent  in  illegal  agreement,  p.  493.  , 

ILL  FEELING, 

impeachment  of  witness  by  proof  of,  .p.  280.  .    : 

cross-examination  for  purpose  of  showing,  p.  253. 

ILLICIT  INTERCOURSE, 

impeachment  of  witness  by  proof  of,  with  husband  before  marriage,  p. 
292, 

ILLNESS,  .         .       ,■  -i 

evidence  of  statements  of  pain  dur^g,  pj.  48il.  ,     . 
hypothetical  question  as  to  aggravation  of,  p.  222. 
Of  party.  *  .'':•: 

as  ground  for  continuance,  p.  29.  '" 

as  ground  for  withdrawal  of  juror,  p.  645, 

interruption  of  trial  by,  p.  548. 
Of  cotmself 

as  ground  for  continuance,  p.  33. 

as  ground  for  withdrawal  of  juror,  p.  645. 
In  family  of  party  or  cownsel. 

in  party's  family,  as  ground  for  postponement,  p.  30. 

of  member  of  counsel's  family  as  ground  for  continuance,  p.  33. 
Of  judge  or  justicey 

interruption  of  trial  by,  p.  548. 

of  justice  ol  the  peace  as  ground  for  postponement,  p.  74. 
Of  juror, 

as  ground  for  withdrawal  of  juror,  p.  545. 

effect  on  right  to  further  peremptory  challenges,  p.  105. 

excusing  juror  for,  pp.  106,  113. 

place  for  receiving  verdict,  p.  836. 
Of  witness, 

interruption  of  cross-examination  by,  p.  239. 
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ILLNESS—  ( continued) . 

of  attesting  witness,  effect,  510. 

prevenrting  presence,  p.  475. 

taking  testimony  of  sick  witness  outside  court  room,  p.  525. 

ILL  WILL, 

see  111  Peeling. 

« 

IMBECILITY, 

necessity  of  defining  in  instruction,  p.  730. 

IMMATERIAL   EVIDENCE,  .     •     .. 

absence  of,  as  ground  for  postponement,  p.  -46. 

IMMATERIAL  FACTS, 

finding  of,  in  special  verdict,  p.  869. 

IMMATERIAL  MATTER, 

impeachment  of  witness  as  to,  p.  295. 

IMMATERIAL  iQUESTIONS, 

submission  of,  to  jury,  p.  896. 

IMMORAL  BOOK, 

impeachment  of  witness  by  proof  of  writing  or  reading,  p.  292. 

IMMORALITY, 

impeachment  of  witness  by  proof  of,  p.  292. 
corroboration  of  witness  impeached  for,  p.  314. 
cross-examination  as  to,  p.  254. 

IMPANELING,  ' 

of  jury,  see  Jury. 

IMPANELING  THE  JURY, 

irregularity  in  drawing,  summoning,  or  impaneling,  necessity  for  ex 

ception,  p.  373. 
court's  duty  to  preserve  impartiality  and  purity,  p,  107. 
postponement  to  permit  filling  jury  from  regular  panel,  p.  17. 
swearing  of,  outside  of  court  room,  p.  325., 
Examination  generally. 

asking  juror  as  to  acquaintance  with  counsel,  p.  80. 
as  to  facts  showing  bias  or  opinion,,  p.  79. 
to  bias  ^fter  announcing  satisfaction  with  jury,  p.  81. 
credit  he  would  give  to  testimony  of  Jew,  p.  80. 
ftsking  as  to  giving  as  much  credit  to  witnesses  of  one  faith  as  to 

those  of  another,  p.  80. 
interest  in  any  insurance  company,  p.  80. 
kinship  to  party,  p.  80. 
knowledge  of  case,  p.  80. 
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IMPANELING  THE  JVBY— {continued), 

to  membership  in  secret  societies  and  church  organizations,  p.  80. 

questions  tending  to  disgrace  or  disadvantage  of  juror,  p.  80. 

relation  with  interested  parties,  p.  80. 

whether  juror  is  man  of  family,  p.  80. 
cross-examination  of  prospective  jurors,  p.  77  *et  seq. 
examining  witness  on  voir  dire  as  to  contents  of  unproduced  writings, 
p.  190. 

testing  competency  of  witness,  p.  190.  ' 

right  to  inquire  as  to  prejudice  for  or  against  particular  class  of  wit- 
nesses, p.  82. 
interrogating  jurors  as  to  impartiality,  p.  77  et  seq. 
latitude  allowed  in,  p.  79. 
questions  to  veniremen  on  examination,  p.  79. 
right  to  interrogate  jurors  as  to  qualifications,  p.  77  et  seq. 
Competency. 

incompetency  of  juror,  p.  77  et  seq. 
general  disqualifications,  p.  83. 
lmp<meling  jury, 

disqualification  of  juror,  unknown,  aa  ground  for  new  trial,  p.  100. 
acquaintance  with  party,  p.  94. 

with  counsel,  p.  95. 
affinity,  p.  91. 

business  relationship,  p.  92. 
color,  effect  of,  p.  83. 
common  employment,  p.  93. 
consanguinity,  p.  91. 
.  conversations  with  party,  p.  97. 
conviction  of  crime,  p.  83. 
dependence  on  party,  p.  92,  et  seq. 
doubt  as  to  being  Sector,  p.  83. 

employee  of  defendant  id  other  suit  by  plaintiff,  p.  94. 
employee  of  party,  p.  92. 
sympathy  for  laboring  man,  p.  98. 
Ground  of  challenge. 
betting  on  result,  p.  83. 

summoned  by  sheriff  who  is  a  witness,  p.  90. 
joint  owners  as  meeting  property  qualification,  p.  84. 
entry  of  names  on  general  list,  p.  83. 
exemption  from  jury  duty,  p.  83. 
fellow  service,  p.  94. 
formation  find  expression   of  opinion,  p.  95. 

as  to  incidental  question,  p.  97. 
ignorance  of  English  language,  p.  83. 
imperfect  knowledge  of  law,  p.  83. 
indebtedness  to  party,  p.  93. 
influence,  p.  92. 

Abbott,  Civ.  Jur.  T.--65. 
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IMPANELING  THE  JJJRY-^ (continued) . 

interest,  pp.  83,  87. 

as  taxpayer  or  resident,  pp.  83,  89. 

litigation,  p.  98. 

membership  in  church,  secret  society,  pp.  88,  94,  544. 

obligation  to  party,  p.  92. 

prejudice  against  or  in  favor  of  business  or  calling,  p.  98. 

prior  service  as  juror  in  same  case,  p.  85. 

prior  seri'ice  as  juror  in  other  case,  p.  86. 

relationship,  p.  91. 

tenant  of  party,  p.  92. 

necessity  for  having  name  on  assessment  roll,  p.  84. 

necessity  for  exception,  p.  342. 
Challenge  generally. 

challenge  to  array,  p.  77. 

calling  witness  to  prove  ground  of  challenge,  p.  82. 

common -law  right  fo  challenge  jurors  for  cause  assigned,  p.  77. 

distinction  between  challenge  for  principal  caube  and  challenge  to  the 
favor,  p.  77. 

mode  of  trying,  p.  100. 

suflSciency  of,  p.  99. 

time  for,  p.  99. 
Peremptory  challenges, 

power  of  court  to  exercise,  p.  106. 

alternate  exercise  of  right,  p.  103. 

application  of  right  of,  to  struck  jury,  p*  102. 

to  talesmen,  pp.   102,  104. 

as  a  privilege,  p.  103. 

asking  whether  juror  is  man  of  family  to  determine  whether  to  exer- 
cise, p.  80.  ^  . 

effect  of  illness  of  juror  on  right  to  further  challenge,'  p.  106. 

full  and  partial  answers  as  essential  to  exercise  of  right  of,  p.  78. 

nature  and  extent  or  right,  p.  102  et  seq. 

necessity  for  exhausting,  pp.  101,  111. 

necessity  for  showing  exhaustion,  p.  83. 

number  of,  p.  105. 

order  of,  p.  103. 

when  interposed,  p.  103. 
Excusing^  rejecting^  or  setting  aside. 

power  of  court  as  to,  pp.  106  et  seq. 

time  or  stage  of  case,  p.  109. 

sufficiency  of  showing,  p.  110. 

on  motion  of  court  or  against  consent  of  party,  p.  110, 

harmless  error,  p.   111. 

excusing  per.^ons  from  jury  list  or  venire^  p.  112.     . 

resumption  of  trial  after  substituting  juror,  p.  113, 

necessity  for  exception,  p.  373. 
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IMPANELING  THE  JURY— (con ^m Med). 

setting  aside  unfit  juror  on  joint  objection,  p.  77. . 

IMPARTIALITY, 

of  juror,  see  Impaneling  the  Jury, 

IMPARTIAL  WITNESS, 

leading  questions  to,  on  cross-examination,  p.  227. 

IMPEACHED  TESTIMONY, 
instruction  as  to,  p.  762. 

IMPEACHING  WITNESS, 

as  to  character  or  reputation,  questions  to,  p.  284. 

form  of  question  to,  p.  280. 

inquiries  by,  as  to  reputation  of  witness,  p.  284. 

IMPEACHMENT, 

of  part  of  document  by  one  offering  it,  p.  335. 
of  admission  made  to  avoid,  continuance,  p.  61. 
of  verdict,  p.  847. 
of  witness,  see  Impeachment  of  Witness. 

IMPEACHMENT  OF  WITNESS, 

corroboration  of  impeached  witness,  see  Corroboration. 
see  chapter  ix.,  p,  262  et  seq. 

as  to  collateral  and  immaterial  or  irrelevcint  matter  brought  out  on 
cross-examination,  p.  295. 

hostility  or  bias,  p.  295. 

corrupt  motive,  p.  295. 
by  proof  of  hostility,  bias  or  interest  in  action,  pp.  280,  295. 

deed  of  land  to  show  interest,  p.  282. 
of  attorney  by  showing  interest,  p.  469. 
cross-examination  for  purpose  of,  p.  250. 
instruction  on  testimony  of  impeached  witness,  p.  762. 
leading  question  to  impeaching  witness,  p.  225. 
right  to  inquire  as  to  occupation,  p.  293. 
by  showing  mental  unsoundness,  abnormal  condition  of  mind,  etc.,  p. 

294. 
showing  use  of  opium,  morphine  and  other  drugs,  p.  294. 
By  proof  of  inconsistent  statements  or  <icts. 

corroboration  in  case  of  proof  of,  see  Corroboration, 
impeachment  of  own  witness,  pp.  271,  300,  305. 

laying  foundation  for,  pp.  262,  300. 
inconsistent  statements  or  conduct  generally,  pp.  270  et  seq. 
written  statements,  p.  276. 

affidavits,  p.  277. 

depositions,  p.  777. 

former  testimony,  p.  278. 
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IMPEACHMENT  OF   WITNESS— (con*tnt*6(f). 

letters,  p.  276. 

original  pleading,  p.  415. 

pleadings  generally,  p.  278. 

tax  returns,  p.  276. 
laying  foundation,  pp.  262  et  seq.,  300. 

as  to  statements  in  writing,  p.  266. 

impeachment  of  party  without  laying  foundation,  p.  266. 

suflSciency  of,  p.  268. 

recalling  for  purpose  of,  p.  266. 
form  of  question  to  impeaching  witness,  p.  280. 
By  proof  as  to  cha/rdcter  cmd  reputation. 

by  proof  as  to  character  or  reputation  and  facts  affecting  them,  p. 

282  et  seq. 
general  reputation  for  truth  and  veracity  or  moral  character,  pp.  283, 

295. 
necessity  for  laying  foundation,  p.  284. 
questioning  impeaching  witness,  p.  284. 
place  and  time  of  reputation,  p.  286. 
conviction,  p.  288. 
indictment,  p.  290. 

specific  acts  or  offenses  or  line  of  conduct,  p.  292. 
showing  associates,  p.  293. 
Laying  foundation, 

by  asking  as  to  knowledge  of  witness's  general  reputation  for  truth 

and  veracity,  p.  284. 
by  cross-examination  as  to  contradictory  statements,  p.  250. 
impeachment  of  own  witness,  necessity  for,  p.  300. 
for  impeaching  witness  by  proof  of  inconsistent  statements  or    acts, 
p.  262  et  seq. 

recalling  witness  for  purpose  of,  p.  266. 

sufficiency  of,  p.  268. 

where  witness  is  party  to  suit,  p.  265. 

for  impeachment  by  statement  in  writing,  p.  266. 
Own  witness. 

of  one's  own  witness,  p.  300  et  seq. 

right  to,  p.  300. 

by  evidence  as  to  character  for  truth,  pp.  300,  309. 

contradiction  of,  pp.  300,  305. 

surprise  permitting  contradiction,  pp.  300,  301. 

necessity  for  laying  foundation,  p.  262. 

compulsory  witness,  p.  309. 

attesting  or  subscribing  witness,  p.  309. 

hostile  or  unwilling  witness,  p.  310. 

opponent  as  witness,  p.  310. 

by  proof  of  subsequent  contradictory  statement  out  of  court,   p. 
271. 
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IMPERTINENT  MATTERS, 

reference  to,  in  opening,  p.  164. 

IMPOSING  CONDITIONS, 

on  allowing  nunc  pro  tunc  entry  of  judgment,  p.  926. 
on  granting  continuance,  p.  162  et  seq. 

costs,  p.  62. 

consent  to  reading  informal  deposition,  p.  62. 
on  granting  voluntary  nonsuit,  p.  541. 

giving  bond,  p.  62. 

confession  of  judgment  for  undisputed  part  of  claim,  p.  62. 

limiting  number  of  witnesses,  p.  62. 

IMPRESSION, 

disqualifying  juror,  p.  95  et  seq. 
right  to  testify  to,  pp.  228,  490. 

IMPRISONMENT, 

corroboration  of  witness  admitting,  p.  315. 
instructing  jury  as  to  effect  of  verdict  on,  p.  772. 

IMPROBABLE  EVIDENCE, 

as  ground  for  postponement,  p.  47. 

IMPROPER  ARGUMENTS, 

duty  of  trial  judge  to  stop,  p.  693. 
objection  by  adverse  counsel  to,  p.  692. 
withdrawal  of,  p.  694. 

IMPROPER  CONDUCT, 
see  Misconduct. 

IMPROPER  FINDINGS, 

in  special  verdict,  disregarding,  p.  869. 

IMPROPER  QUESTIONS, 

to  witness,  by  court,  p.  197. 

IMPROPER  RELATIONS, 

impeachment  of  witness  by  proof  of,  p.  292. 

IMPROPER  REMARKS, 

by  counsel  in  opening,  exception  to,  p.  164. 

by  counsel,  withdrawal  of  juror  for,  p.  543. 

by  witness  as  ground  for  withdrawing  juror,  p.  543. 

IMPROVEMENTS, 

evidence  of,  in  ejectment,  p.  176. 

IMPUTED  NEGLIGENCE, 

question  for  jury  as  to,  pp.  606,  618. 
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INACCURACIES, 

in  instruction,  p.  722. 
in  verdict,  p.  805. 

INADEQUATE  VERDICT, 

amendment  of,  see  Verdict, 
allowance  of,  p.  832. 

INADMISSIBLE  EVIDENCE, 

as  groimd  for  postponement,  p.  57, 

INCIDENTAL  QUESTION, 

as  to  admissibility  of  evidence,  p.  365* 
necessity  for  exception,  p.  366. 

INCIDENTAL  REMARKS, 

of  judge,  exception  to,  p.  531. 

INCOME, 

proof  of,  to  show  damages  for  injury,  p.  500. 

INCOMPETENCY, 

of  juror,  see  Impaneling  Jury. 

INCOMPETENT  EVIDENCE, 

as  ground  for  postponement,  p.  46. 

admission  and  subsequent  withdrawal  of,  as,  p.  26. 
effect  of  offer  of  evidence  including,  p.  328. 
verdict  based  on,  p.  811. 

INCOMPETENT  MATTER, 

redirect-examination  on,  p.  268. 

INCOMPETENT  PERSON, 

failure  of  representative  of,  to  object  to  evidence,  p.  342. 

INCONSISTENCY, 

impeachment  of  witness  by  proof  of  inconsistent  statements,  see  Im- 
peachment of  Witness, 
between  causes  of  action,  p.  127. 

election  as  to,  p.  127. 
between  defenses,  p.  127. 
election  as  to,  p.  127. 
between  special  findings,  p.  906.  % 

between  different  parts  of  special  verdict,  pp.  875,  876. 

correcting  by  amendment,  p.  888. 
between  general  and  special  verdict,  necessity  for  exception,  p.  378. 
between  special  findings  and  general  verdict,  pp.  873,  875,  884,  885, 

904. 
between  general  verdict  and  answers  to  interrogatories,  correcting  by 
motion  for  new  trial,  p.  892. 
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INCONSISTENCY—  ( con  tin ued), 

between  positive  testimony  and  physical  facts,  p.  670. 
instructions  as  to,  p.  726. 

INCORPORATION, 

question  for  jury  as  to,  p.  SffI, 

INCREASED  DAMAGES, 
mode  of  allowing,  p.  772. 

INCREASE  IN  COST  OF  LIVING, 
judicial  notice  of,  p.  496. 

INCREDIBLE  FACT, 

instruction  as  to  testimony  to,  p.  763. 

» 

INCRIMINATION, 

privilege  of  witness  against,  see  Privilege  of  Witness. 

INDECENT  EVIDENCE, 

prohibition  against  publication  of,  p.  6. 

INDECENT  QUESTIONS, 

preventing  putting  of,  to. witness,  p.  195. 
putting  to  young  child  as  witness,  p.  ,196. 

INDEPINITENESS, 

in  pleading,  remedy  for,  p.  139. 

INDEMNIFICATION, 

of  party  by  witness,  as  showings  interest,  impeaching  him,  p.  282. 

INDEMNITY, 

as  essential  to  depriving  witness  of  privilege,  p.  208.  , 

INDEMNITY  INSURANCE, 

asking  prospective  jurors  questions  suggesting  defendant's  protection 
by,  p.  79. 

INDEPENDENCE, 

of  special  verdict,  p.  874. 

INDEPENDENT  CONTRACTORS, 

question  for  jury  as  to  who  are,  p.  567. 

INDEXING, 

of  judgment,  necessity,  p.  914. 

INDICTMENT, 

against  witness,  cross-examination  as  to,  pp.  265,  290. 
impeachment  of  witness  by  proof  of,  p.  289. 
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INDIRECT  FINDING, 
effect  of,  p.  907. 
when  special  finding  is,  p.  907* 

INDORSEMENTS, 

introduction  of,  with  document,  p.  336. 
parol  evidence  as  to,  p.  504. 

INDUCTIVE  SCIENCE, 

reading  book  of,  in  argument,  p.  688. 
statements  in  books  of,  as  evidence,  p.  467. 

INFAMOUS  CRIME, 

conviction  of,  as  disqualifying  juror,  p.  83. 

INFANT, 

admissions  in  pleading  verified  by  guardian  ad  litems  p.  415. 

capacity  of,  for  contributory  negligence,  p.  595. 

contributory  negligence  of,  as  question  for  jury,  p.  620. 

exhibition  of,  to  jury,  p.  425. 

failure  of  representative  of,  to  object  to  evidence,  p.  342. 

oath  to,  as  witness,  p.  193. 

postponement  of  action  until  infant  arrives  "at  age,  p.  31. 

presumption  of  jurisdiction  an4  regularity,  as  against,  p.  497* 

putting  indecent  questions  to,  as  witness,  p.  196. 

question  for  jury  as  to  infancy,  p.  568. 

question  for  jury  as  to  negtigence  of  and  towards,  see  Questions  of 

Law  and  Fact, 
right  to  exclude  plaintiff's  children,  p.  6. 
taking  judgment  in  favor  of,  in  name  of  next  fri^id^  p.  917* 

INFERENCE, 

see  Presumption. 

INFERENTIAL  FACTS, 

in  special  verdict,  pp.  865,  867. 

INFERIOR  COURTS, 

see  also  Justice  of  the  Peace. 

number  of  jurors  in,  p.  848. 

other  engagements  of  counsel  in,  as  ground  for  postponement,  pp.  35,  36. 

INFIRM  WITNESS, 

leading  questions  to,  p.  225. 

INFORMALITY, 

in  general  verdict,  p.  804. 
in  special  verdict,  p.  874. 

INFORMATION, 

for  crime  as  disqualifying  juror,  p.  83» 


iNDEbc  1083 

INFORMATION  AND  BELIEF, 

allegations  on,  in  affidavit  for  postponement,  p.  55. 
frivolousness  of  answer  denying,  p.  124. 
pleading  on,  use  of,  as  evidence,  p.  422. 

INJTO^CTION, 

against  entry  of  judgment,  p.  931. 
exhibition  of,  in  tortious  action,  p.  480. 

INK, 

experiment  to  show  composition  of,  p.  445. 

INNKEEPERS, 

disqualification  as  juror,  of  guest  at  inn,  p.  93. 

question  for  jury  as  to  guest's  notice  of  existence  of  safe,  p.  581. 

question  for  jury  as  to  negligence  of,  p.  634. 

INQUIRIES, 

by  impeaching  witnesB  as  ta  reputation,  p.  284. 

by  third  person  in  consequence  of  reference,  admissibility,  p.  506. 

to  show  diligence  in  j^oouring  absent  testimony,  pp.  44,  53. 

INSANE  PERSON, 

failure  of  representative  of,  to  object  to  evidence,  p.  342. 

INSANITY, 

cross-examination  of  witness  as  to,  p.  247. 

effect  of,  on  credibility,  as  jury  question,  p.  550.   ' 

impeachment  of  witness  testifying  as  to,  pp.  272,  275. 

hypothetical  question  as  to,  p.  222» 

opinion  as  to  whether  suicide  is  evidence  of,  as  disqualifying  juror,  p. 

97. 
opinion  evidence  as  to,  p.  601. 
question  for  jury  as  to,  p.  572. 
as  ground  for  continuance,  p.  32. 

INSOLENCE, 

of  trial  court  in  reproving  counsel,  p.  2. 

INSOLVENCY, 

of  defendant,  as  ground  for  voluntary  nonsuit,  p.  541. 

INSPECTION, 

by  jury,  see  View. 

of  buildings,  question  for  jury  as  to  negligence  in,  p.  618. 

of  document  produced  on  notice,  p.  477. 

of  paper  used  to  refresh  memory,  p.  236. 

of  proposed  question  to  jury,  p.  899. 

INSPECTOR, 

of  banks,  ezensing  from  jury,  p.  109.  . 
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INSTRUCTIONS, 

Bee  chapter  xxni.,  p.  696  et  seq. 

argumentativeness,  p.  724. 

as  to  rules  of  law  to  be  followed  by  jury,  p.  812. 

certainty,  p.  721. 

clearness,  p.  721. 

comments  by  counsel  as  to,  p.  691. 

consideration  of,  in  entirety,  p.  698. 

consistency,  p.  726. 

counsel's  right  to  see,  p.  706. 

defining  and  explaining  technical  terms,  p.  728. 

definiteness,  p.  721. 

form  and  style,  generally,  p.  720. 

discretion  as  to,  p.  720. 
further  instructions,  see  Further  Xostructions. 
harmony  between,  p.  726. 
office  of  generally,  p.  698. 

permitting  jury  to  takfe  with  them  on  retiring,  p.  782, 
power  of  court  to  give,  p.  699. 
state  statutes  as  to,  in  Federal  courts,  p.  702. 
to  witness  as  to  privilege,  p.  207. 

where  case  turns  on  doubtful  question  of  law,  p.  771. 
Requests  for. 

after  some  of  jury  have  left  the  jury  box,  p.  793. 

amended  or  substituted  requests,  p.  713. 

by  jury  for  further  instructions,  p.  792. 

by  party  for  further  instructions,  p.  792. 

segregation  of  particular  fact  in  prayer  for,  p.  733. 

complex  requests,  p.  7t)9. 

counsel's  right  to  see  or  bear  adversary's  requests,  p.  706. 

limiting,  p.  710. 

indorsing  "given"  or  "refused,"  pp.  377,  712. 

failure  to  write  "given"  on  margin,  p.  399. 

modification  of,  pp.  705,  706,  710,  730. 

necessity  for  exception,  p.  377. 

oral  modification  of  written  charge,  p.  719. 
necessity  for,  p.  699. 
necessity  for  numbering,  p.  703. 
necessity  that  parties  sign,  p.  703. 

omission  of  material  issue,  right  to  refuse  or  modify,  p.  T30. 
oral  requests,  p.  704. 
party's  right  to  request,  p.  702. 
qualifying,  p.  710. 
requiring  written  request,  p.  702. 
right  to  modify,  pp.  706,  710,  730. 
ruling  on,  p.  706. 
striking  out  defective  part,  p,  710. 
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INSTRUCTIONS—  (co»«tnwc(J)  • 

time  for,  p.  702. 

to  find  certain  way  as  to  particular  facts,  p.  743. 
Necessity  for  toritiiig. 

charge  subsequently  reduced  to  writing,  p.  719. 

charge  taken  down  by  stenographer,  p.  718. 

direction  to  find  specially,  p.  894. 

discretion  as  to,  p.  714. 

further  instructions  to  jury,  p.  794. 

in  absence  of  request,  p.  702. 

necessity  for  exception  to  oral  instructions,  p.  377. 

numbering  paragraphs  of  charge,  p.  720. 

oral  explanations,  modifications,  addition,  etc.,  p.  719. 

requiring  charge  to  be  in  writing,  p.  714  et  seq. 

signing  charge,  p.  720. 

statutory  provisions,  p.  714. 

sufficiency  of  exception  to  oral  instructions,  p.  303. 

what  must  be  in  writing,  p.  717. 
As  to  issues  and  pleadings, 

as  to  separate  defenses,  p.  736. 

disparaging  defense,  p.  731. 

as  to  pleadings,  p.  730  et  seq. 

eliminating  issues,  p.  730. 

i^oring  issue,  p.  730. 

limiting  instructions  to  issues  raised,  p.  736. 

propriety  of  referring  to  pleadings,  p.  734. 

singling  out  issue,  p.  730. 

stating  issues,  p.  730. 

fiubmitting  issue  established  by  uncontradicted  evidence,  p.  736. 

submitting  issue  raised  by  evidence  not  objected  to,  p.  736, 

submitting  to  jury  question  admitted  by  pleadings,  p.  736. 

superfluous  allegations,  p.  736. 
On  evidence  and  facts, 

generally,  p.  736  et  seq. 

against  misuse  of  evidence,  p.  757. 

alternative  propositions,  p.  757. 

assuming  specific  fact,  p.  743. 

as  to  affirmative  and  negative  testimony,  p.  767. 

as  to  burden  of  proof,  pp.  741,  742. 

unexplained  use  of  phrase  "burden  of  proof,"  p.  729. 

fts  to  circumstantial  evidence,  p.  756. 

as  to  construction  and  effect  of  writing,  p.  768. 

as  to  credibility  of  witnesses,  p.  762. 

witness  whose  testimony  is  partly  false,  p.  762. 

as  to  evidence  raising  presumption  of  fact,  p.  755. 

as  to  expert  testimony,  p.  765. 

as  to  extent  of  conflict  in,  p.  759. 
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INSTRUCTIONS—  (coniinwed) . 

as  to  failure  to  produce  cumulative  evidence,  p.  761. 

as  to  impeach  testimony,  p.  761. 

as  to  incredible  fact,  p.  763. 

as  to  lack  of  evidence,  p.  750. 

as  to  omission  to  call  witness,  p.  759. 

as  to  presumption  of  fact,  p.  742. 

as  to  presumptions  of  law,  p.  742. 

as  to  refusal  to  produce  document,  p.  761. 

as  to  requisite  cogency  of  evidence,  p.  769. 

civil  issue,  p.  769. 

as  to  crime,  p.  770. 
as  to  result  of  testimony,  p.  756. 
as  to  sufficiency  of  evidence,  p.  755. 
as  to  testimony  of  party,  p.  759. 

when  contradicted  by  himself,  p.  759. 
as  to  unimpeached  and  uncontradicted  testimony,  p.  761, 
as  to  weight  of  evidence,  p.  752. 

expert  testimony,  pp.  552,  553. 

expressing  opinion  on,  p.  752. 

of  particular  witness,  p.  756. 
conforming  to  facts  in  evidence,  p.  738. 

giving  undue  prominence  to  testimony  of  particular  witness,  p.  732. 
ignoring  evidence,  p.  749. 

instructions  siM  sponte  on  credibility  of  evidence,  p.  699. 
judge  of  Federal  court  expressing  opinion,  p.  742. 
limiting  to  evidence,  p.  736. 
on  right  to  disregard  evidence,  p.  750. 
stating  evidence  in  detail,  p.  746. 
stating  testimony  in  language  of  witness,  p.  749. 
summing  up  and  stating  evidence,  p.  746. 

discretion  as  to,  p.  746. 
necessity  of  defining  punitive  damages,  p.  730. 
necessity  of  defining  proximate  cause,  p.  730. 
necessity  of  defining  imbecility,  p.  730. 
necessity  of  defining  ordinary  and  reasonable  care,  p.  730. 
As  to  verdict. 

as  to  answering  all  interrogatories  and  returning  as  special  verdict, 

p.  882. 
as  to  double  or  treble  damages,  p.  772. 
as  to  effect  of  verdict,  p.  772. 

on  costs,  p.  772. 

on  imprisonment,  p.  772. 
as  to  form  of  general  verdict,  p.  881. 
as  to  interest  on  actual  damages,  p.  771. 
as  to  preparation  of  special  verdict,  p.  883. 
that  jury  have  right  to  render  special  verdict,  p.  859. 


INDEX*  1037 

INSTRUCTIONS—  {continued ) . 

that  jury  may  modify  draft  of  special  verdict  submitted,  p.  880. 
Conformity  of  verdict  to, 

responsiveness  of  special  verdict  to,  p.  872. 

verdict  disobedient  to,  p.  813. 

correcting  verdict  to  conform  to,  p.  851. 
Exceptions  generally. 

exceptions  to  instructions,  p.  774. 

form  of,  p.  385. 

time  for  taking,  pp.  382,  774. 
Necessity  for  exceptions. 

giving  or  refusing,  p.  376. 

to  modification  of  instructions,  p.  377. 
Sufficiency  of  exceptions. 

charge  containing  independent  and  distinct  propositions,  p.  39L 

to  giving  or  refusing,  p.  396. 

to  oral  instructions,  p.  393. 

to  particular  proposition,  p.  391. 

to  portion  of  charge,  p.  391. 

to  variance  from  request,  p.  774. 

INSUBORDINATION, 

question  for  jury  as  to  justification  for  act,  p.  664. 

INSUFFICIENCY,  , 

of  answer,  see  Answer. 
of  complaint,  dismissal  for,  see  DismissaL 

INSURABLE  GOOD  HEALTH, 
question  for  jury  as  to,  p.  572. 

INSURANCE, 

construction  of  policy  as  function  of  court,  p.  684. 

election  between  counts,  p.  131. 

impeachment  by  plaintiff  of  officer  of  defendant  called  as  witness,  p. 

311. 
impeachment  of  agent  by  proof  of  interest,  p.  282. 
parol  evidence  to  identify  beneficiary,  p.  504. 
reference  in  argument  to  defendant's  protection  by,  p.  687. 
refreshing  recollection  as  to  goods  insured,  p.  233. 
right  to  open  and  close  in  action  on  policy,  p.  150. 
Selection  of  juror. 

asking  juror  as  to  whether  he  is  insured  by  specified  company,  p.  82. 
asking  jurors  questions  suggesting  defendant's  protection  by  indemnity 

insurance,  p.  79. 
asking  prospective  juror  as  to  interest  in  any  insurance  company,  p. 

80. 
CKCUsing  person  in  insurance  business  as  juror,  pp.  108,  111. 
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INSURANCE— (oon^inttcd). 
Questions  of  law  and  fact, 
breach  of  conditions,  p.  584. 
cause  of  injury  or  death,  p.  558. 
compliance  with  conditions,  p.  586. 
insurable  good  health,  p.  572. 
predetermination  to  commit  suicide,  p.  677« 
prohibited  use  of  liquors,  p.  573. 
total  destruction  of  property,  p.  586. 
total  disability,  p.  572. 
truth  or  falsity  of  warranties,  p.  586. 
vacancy  or  nonoccupancy,  p.  574. 
waiver,  p.  580. 

whether  policy  was  wagering  contract,  p.  583. 
reasonableness  of  time  of  notice  provided  in  policy,  p.  560. 
meaning  of  word  "additions"  in  contract,  p.  585. 
prohibited  articles,  construction  of  term,  p.  585. 

INTEGRITY, 

corroboration  by  proof  of  general  character  for,  p.  316. 
impeachment  of  witness  by  proof  of  general  reputation  for,  p.  283. 

INTEMPERANCE, 
see  Drunkenness. 

INTENT,  ^ 

fraudulent  intent,  see  Fraudulent  Intent, 
evidence  as  to,  p.  490. 

common-law  rule,  p.  490. 
rule  under  statutes,  p.  491. 
of  transaction,  evidence  of,  p.  493. 
parol  evidence  as  to,  p.  504. 
question  for  jury  as  to,  p.  577. 
to  apply  for  postponement,  p.  12. 
of  landlord  who  relets  premises  after  abandonment  qi^eation  for  the 

jury,  p.  578. 
as  to  passing  of  title  under  contract  for  sale  of  goods  to  be  produced 
or  manufactured,  p.  578. 

INTEREST, 

computing  in  verdict,  p.  827. 

failure  of  verdict  to  fix  rate  of,  p.  828. 

improper  allowance  of,  in  verdict,  p.  835. 

on  actual  damages,  instruction  as  to,  p.  771. 
Of  juror. 

disqualifying  juror,  p.  87  et  seq. 

excusing  juror  for,  p.  106  et  seq. 

in  pending  suit  as  ground  for  challenge  of  juror,  p.  83. 
Of  ivitness. 

of  witness,  p.  668. 
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INTEREST— ( «)n«i»««f ) . 

of  attesting  witness,  effect,  p.  510. 

asking  witness  reason  for,  on  re-examination,  p.  258. 

cross-examination  as  to,  to  test  credibility,  p.  250. 

examination  to  show,  p.  191. 

impeachment  of  witness  by  proof  of,  p.  280. 

impeachment  after  denial  of,  on  cross-examination,  p.  295. 

necessity  for  submitting  interested  testimony  to  jury,  p.  668. 

of  attorney,  competency  of,  p.  459. 

to  affect  credibility  of  witness,  p.  45fli. 
postponement  to  allow  making  interested  persons  peTties,  p.  15. 
power  of  jury  as  to  adopting  testimony  of  interested  witness,  p.  813. 
who  is  an  interested  witness,  p.  668. 

I 

INTERLINEATION, 

modification  of  requested  instruction  by,  p.  711« 

INTERLOCUTORY  ORDERS, 

necessity  for  exception  to,  p.  370. 

INTERPLEADER, 

order  of  peremptory  challenges  by,  p.  103. 

INTERPRETER, 

administration  of  oath  to  witness  through,  p.  259. 

correction  of  testimony  through,  p.  259. 

deaf  and  dumb  person  as,  p.  260. 

deaf  mutes  giving  evidence  through,  p.  259. 

discretion  as  to  employing,  p.  260. 

examination  of  the  witness  through,  p.  259. 

impeaching  accuracy  of,  p.  259. 

INTERROGATION, 

to  discover  other  witnesses,  p.  493. 
to  proposed  jurors,  p.  77  et  seq. 

INTERROGATORIES, 

see  also  Special  Interrogatories. 

right  to  postponement  for  adversary's  failure  to  answer,  p,  42. 

admissibility  of,  to  impeach  witness,  p.  278. 

comments  by  counsel  on  form  of,  p.  682. 

refusal  to  read  answers,  p.  341. 

INTERRUPTION, 

by  adverse  counsel  in  argument,  p.  692. 

INTERVENTION, 

to  question  propriety  of  j^udgment,  p.  929. 

INTIMIDATION, 

inducing  agreement  of  jury  by,  p.  736. 


1040  INDEX. 

INTOXICATING  LIQUORS, 

cross-examination  as  to  use  of,  p.  251. 

as  ground  for  continuance,  p.  31. 

drinking  of,  by  jury,  p.  788. 

consumption  of,  by  jurors  as  ground  for  new  trial  or  reversal,  p.  7dO. 

excusing  juror  for  use  of,  p.  106, 

impeaching  witness  by  proof  of  conviction  of  violating  excise  laws, 

p.  289. 
prejudice  against  liquor  business  as  disqualifying  as  juror,  p.  98. 
question  for  jury  as  to  intoxicating  nature  of  beverage,  p.  573. 

INTOXICATION, 
see  Drunkenness. 

INTRODUCTORY  QUESTIONS, 
leading  witness  in,  p.  223. 

INVOLUNTARY  NONSUIT, 
see  Compulsory  Nonsuit* 

IRON  SAFE  CLAUSE, 

question  for  jury  as  to  waiver  of,  p.  580. 

IRRELEVANT  CONCLUSIONS, 

in  special  verdict,  disregarding,  p.  877. 

IRRELEVANT  EVIDENCE, 

power  of  court  to  strike  out,  p.  410. 

IRRELEVANT  MATTER, 

cross-examination  as  to,  p.  251. 
impeachment  of  witness  as  to,  p.  295. 
in  pleading,  motion  to  strike  out,  p.  135« 

reading  of,  in  opening,  p.  165. 
re-examination  on,  p.  257. 
reference  to,  in  opening,  p.  164. 

IRRELEVANT  QUESTION, 
to  witness,  p.  215. 

IRRESPONSIVENESSv 

see  also  Responsiveness. 

of  answer,  instruction  to  disregard,  p.  402. 

striking  out,  p.  402. 
of  verdict  to  instructions,  p.  813,  » 

of  verdict  to  issues,  p.  816.  .    • 

ISOLATED  PARAGRAPHS, 

considering  charges  to  jury  according  to,  p.  608, 

ISSUES, 

instructions  on,  see  Instructionik 
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ISSUES— (oon^tnued). 

withdrawal  of,  from  jury,  see  Taking  Case  from  Jury. 

findings  in  special  verdict  outside  of,  p.  809. 

necessity  that  case  be  at  issue,  p.  6. 

responsive  of  verdict  to,  p.  816. 

right  to  judgment  on  pleadings  where  material  issue  raised,  p.  118. 

right  to  postponement  lor  amendment  materially  changing,  p.  17. 


9 

JAIL, 

proof  of  commitment  to,  as  impeachment,  p.  316. 

JEW, 

asking  juror  as  to  credit  he  would  give  to  testimony  of,  p.  80. 

JOINDER, 

of  causes  of  action,  p.  127  et  seq. 
of  defenses,  p.  131  et  seq. 

* 

JOINT  DEFENDANTS, 

effect  of  granting  postponement  to  one,  p.  46. 
verdict  against  one  only,  p.  818. 

JOINT  EXCEPTION, 
sufficiency  of,  p.  382i» 

JOINT  OBJECTION, 
to  unfit  juror,  p.  77* 

JOINT  PARTIES, 

postponement  to  permit  bringing  in  of,  p.  16. 

JOINT  PROPERTY, 

as  qualifying  both  owners  for  jury  service,  p.  84* 

JOINT  TORT, 

verdict  against  one  defendant  only,  p.  818. 

JOINT  TORT  FEASORS, 

verdict  against,  apportioning  damages,  p.  851. 

JOKE, 

question  for  jury  as  to,  p.  680. 

JUDGE, 

absence  of,  see  Absence  of  Judge, 
action  on  own  motion,  see  Sua  Sponte, 
ajnendment  of  special  verdict  by  notes  of,  p.  889. 
application  to,  after  verdict,  see  Application  after  Verdict, 
presence  of,  at  trial,  p.  3. 

Abbott,  Civ.  Jur.  T.— 66. 
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JUDGE —  ( continued ). 

as  witness,  competency,  p.  494. 

change  of,  necessity  for  exception  to  ruling,  p  372. 

direction  of  verdict  by,  see  Direction  of  Verdict. 

discretion  of,  see  Discretion. 

duty  of,  to  protect  witness,  p.  195. 

functions  of,  see  Questions  of  Law  and  Fact. 

instructions  by,  see  Instructions;  Further  InstructionB. 

judicial  notice  by,  see  Judicial  Notice. 

mandamus  to  compel  entry  of  judgment  by,  p.  931. 

minutes  of,  as  evidence,  p.  502. 

presence  of  another  judge  at  trial  consulting  with  counsel  for  one  of 

the  parties,  p.  6. 
preventing  reading  of  document  to,  for  jury  to  hear,  p.  331. 
proper  person  to  render  judgment,  p.  910. 
reception  of  verdict  by,  see  Verdict, 
stopping  trial  for  sickness^of,  p.  548. 
submission  of  documentary  evidence- to,  p.  331. 
substitution  of,  in  case  of  sickness,  p.  548. 
use  of  minutes  of,  by  jury  during  deliberation,  p.  786. 
which  judge  to  enter  judgment,  p.  911. 
right  of  successor  in  ofSce  to  sign  judgment,  p.  922. 
Powers  af. 

examination  of  witness  by,  pp.  194,  196. 
calling  of  new  witness  by,  p.  197. 
.  judge's  control  over,  p.  194. 
leading  questions  by,  p.  197. 
private  conference  with  witness,  p.  197. 
questioning  witness  as  to  competency,  p.  191. 
recalling  of  witness  by,  p.  197. 
reluctant  or  evasive  witness,  p.  197. 

seeing  that  witness  comprehends  questions  asked,  p.  197. 
questioning  witness,  in  absence  of  counsel,  p.  5. 
excluding  on  own  motion  evidence  offered  provisionally,  p.  335. 
*      indefinite  postponement  on  court's  own  motion,  p.  9. 
instruction  to  witness  by,  as  to  privilege,  p.  207. 
regulation  of  counsel's  argument  by,  p.  693. 
to  correct  verdict,  p.  ^61. 

to  decide  whether  answer  will  criminate  witness,  p.  210. 
to  instruct  jury  sua  sponte,  p.  699. 
as  to  requiring  special  verdict,  p.  860. 
to  put  special  questions,  p.  893. 
to  require  jury  to  correct  verdict,  p.  849. 
to  require  special  verdict,  p.  860. 
to  exercise  peremptory  challenge,  p.  106. 
to  set  aside  or  excuse  ji^ror^  p.  106  et  seq, 
time  or  stage  of  case,  p.  109. 
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JUDGE — {oontvnued), 

sufficiency  of  showing,  p.  110.. 

on  motion  of  court  or  against  consent  of  party,  p.  110. 

harmless  error,  p.  111. 

excusing  persons  from  jury  list  or  venire,  p.  112.    , 

resumption  of  trial  after  substituting  juror,  p.  113. 
to  decide  on  admissibility  of  evidence,  p.  452. 
to  strike  out  evidence,  p.  410. 

on  own  motion,  p.  410.  , 

to  take  case  from  jury,  p.  638. 
to  withdraw  juror,  p.  542. 
Misconduct  xif. 

absence  from  court  room,  see  Absence  of  Judge. 

see  chapter  xviii.,  p.  527  et  eeq.. 

generally,  p.  1. 

immoderate  reproof  of  counsel  or  witness,  p.  2. 

comments  on  witnesses  or  their  testimony,  p.  527. 

complaint  of  consumption  of  time,^  p.  529. 

communicating  with  jury  not  in  open  court,  p.  531«  . 

entering  jury  room,  p.  531. 

exception  to  incidental  remark,  p.  531. 

remarks  to  jury  to  hasten  verdict,  p.  3: 

necessity  for  exception,  p.  872.: 

absence  from  court  room,  p.  372. 

remarks  of,  p.  372. 
time  for  exceptions,  p.  382. 
remarks  to  counsel,  pp.  627,  530. 

JUDGE'S  NOTES,  .  . 

amendment  of  special  verdict  on  appeal  by,  p.  88i^» 
reference  to,  to  supply  omission,  p.  180. 

JUDGMENT, 

arrest  of,  see  Arrest  of  Judgment. 
/  as  part  of  judgment  roll,  p.  920.   ■ 

clerk's  minutes  as  temporary  record  of,  p.  920. 

distinguished  from  decree,  p.  925. 

docketing  of,  as  ministerial  act,  p.  912.      ,     ^ 

entry  of,  see  Entering  Judgment. 

for  more  than  demanded  in  complaint,  p.  933. 

in  what  book  recorded,  p.  914. 

motion  to  strike  out,  necessity  for  exception,  pp.  367,  368. 

necessity  that  judgment  be  final  to  obtain  review  of  ruling  on  motion 

to  postpone,  p.  69. 
on  the  pleadings,  see  Pleadings. 

on  special  findings  inconsistent,  with  general,  verdict,  pp.  884,  885. 
on  special  verdict,  irresponsive  to  pleadings  or  charge,  p,  872. 
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JUDGMENT— (co»ii»n*ed) . 

relief  from,  for  mistake,  inadvertence,  or  excusable  neglect,  p.  384. 

to  supply  omitted  exceptions,  p.  384. 
burden  of  proof  as  to  impeachment,  p.  472. 
rendition  of,  by  court  on  undisputed  state  of  facts,  p.  638. 
reversal  of,  after  refusal  to  adjourn,  p.  66. 
right  to  open  and  close  in  action  on,  p.  150. 
right  of  successor  in  office  of  judge  to  sign,  p.  922. 
signing  and  date  of,  p.  921. 
signing  of,  by  clerk,  p.  911. 
time  for  recording,  p.  924. 
conflict  between  clerk's  entry  and  solemn  judgment  of  the  court,  p. 

916. 
unsupported  by  pleadings,  necessity  for  exception,  p.  367. 
what  constitutes,  p.  915. 
what  judgment  must  show,  p.  917. 
omission  of  dollar  sign  or  word  "dollars,"  p.  918. 
in  action  against  partnership,  p.  918. 
vacating,  p.  932. 

JUDGMENT  BOOK, 

adjustment  of  costs  before  entry  in,  p.  918. 
necessity  for  entering  judgment  in,  p.  914. 

JUDGMENT  FORMS, 
effect  of,  p.  916. 

JUDGMENT  ROLL, 

clerk's  minutes  as  temporary  record  pending  making  up  of,  p.  920. 

docketing  and  filing  of,  as  entry  of  judgment,  p.  910. 

duty  to  prepare,  p,  913. 

failure  of  clerk  to  sign,  p.  922. 

filing  special  verdict  as  part  of,  p.  909. 

form  of,  p.  920. 

minute  by  clerk  on  back  of,  p.  923. 

presumption  of  adequacy  of,  p.  465.  % 

what -constitutes,  p.  920. 

JUDICIAL  NOTICE, 

of  what  facts,  p.  494  et  seq. 

of  corporate  business,  p.  495. 

of  days  of  week,  p.  494. 

of  facts  shown  by  almanac,  p.  494. 

of  facts  within  judge's  knowledge,  p.  494. 

measured  by  geileral  knowledge,  p.  494. 

of  acts  of  Congress,  p.  495. 

of  abbreviations,  p.  448. 

of  abbreviations  in  stating  directions,  p.  495. 

of  meaning  of  words  and  phrases' and  idioms,  p.  495. 
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JUDICIAL  'SOTICE— {continued) , 

of  increase  in  the  cost  of  living,  p.  496. 

of  decrease  in  the  purchasing  power  of  the  dollar,  p.  496. 

of  city  ordinances,  p.  495. 

of  population,  p.  495. 

of  fidelity  of  photograph,  p.  437. 

of  existence  and  expiration  of  Federal  control  of  Public  Utilities,  p. 

495. 
of  conditions  upon  which   Public   Utilities   were   taken   over   by   the 

government,  p.  495. 
of  notary's  seals,  p.  502. 
comment  on  facts  of  which  the  court  must  take,  p.  683. 

JUDICIAL  RECORDS, 
see  Records. 

JURIDICAL  DAYS, 

what  acts  must  be  performed  on,  p.  924. 

JURISDICTION,  ^ 

dismissing  after  verdict  for  want  of,  p.  938. 

of  justice  of  the  peace,  ouster  of,  by  postponement,  p.  72  et  Beq. 

withdrawal  of  motion  to  dismiss  for  want  of,  p.  116. 

JURISDICTIONAL  FACTS, 
presumption  of,  p.  497. 

in  inferior  court,  p.  497. 
in  court  of  general  jurisdiction,  p.  497. 
sufficiency  of  evidence  of,  p.  497. 

JURISPRUDENCE, 

of  states,  judicial  notice  of,  in  Federal  court,  p.  49%. 

JURY, 

arguing  as  to  admissibility  of  evidence,  before,  p.  351. 
attendance  of  party  on  circuit  court  as  juror,  as  ground  for  continu- 
ance in  justice's  court,  p.  28. 
communication  with,  by  judge,  p.  531.  . 

corroboration  of  witness  by  testimony  of  juror,  p.  ^21. 
counsel's  address  to,  see  Argument  of  CounseL 
custody  of,  see  Custody  of  Jury, 
deliberations  of,  see  Deliberations  of  Jury« 
discharge  of,  see  Discharge  of  Jury, 
foreman  of,  see  Foreman. 

giving  instruction  in  response  to  question  by  juror,  p.  703. 
illness  of  juror,  as  ground  for  withdrawal  of  juror,  p.  545, 
impaneling  of,  see  Impaneling  the  Jury, 
instructions  to,  see  Instructions;   Further  Instructions, 
judgment  on  special  findings  inconsistent  with  general  verdict  as  vio- 
lation of  right  of  trial  by,  p.  884. 
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JURY —  ( continued ) . 

misconduct  of,  see  Misconduct. 

number  of,  p.  808. 

women  as  members,  p.  77. 

offer  of  evidence  in  hearing  of,  p.  330. 

discretion  as  to  permitting  withdrawal,  p.  331. 
partiality  of,  see  Partiality. 
;  passion  of, -see  Passion, 
place  for  receiving  verdict  where  juror  is  ill,  p.  836. 
polling  of,  see  Polling  Jury, 
prejudice  of,  see  Prejudice, 
presence  of  on  opening  sealed  verdict,  p.  855. 
proof  of  tampering  with  juror,  p.  512. 
questions  for,  see  Questions  of  Law  and  Fact, 
requiring  counsel  to  impanel,  in  absence  of  client,, p,  3. 
right  of,  to  act  on  own  knowledge  of  facts,  p.  786. 

to  pass  on  admissibility  of  evidence,  p.  355. 
right  to  postponement  for  purpose  of  obtaining,  p.  17. 
right  to  trial  by,  see  Eight  to'  Jury  Trial. 
.    separation  of,  see  Separation  of  Jury. 
special  findings  by,  see  Special  Findings, 
special  interrogatories  to,  see  Special  Interrogatories, 
special  questions  to,  see  Special  Questions, 
special  verdict  by,  see  Special  Verdict, 
taking  case  from,  see  Taking  Case  from  Jury. 

function  in  deciding  upon  admissibility  of  dying  declarations,  p.  551 
use  of  juror's  minutes  of  testimony  during  deliberation,  p.  786. 
taking  out  documents  of  questioned  authenticity,  p.  781. 
using  testimony  of,  to  correct  verdict,  p.  852. 
verdict  of,  see  Verdict, 
correction  of  verdict  by,  see  Verdict, 
view  by,  see  View, 
withdrawal  of  juror,  gee  Withdrawal  of  Juror. 

JURY  LIST, 

excusing  persons  from,  p.  112. 

JURY  ROOM, 

effect  of  judge  entering,  p.  531. 

judge  going  to,  to  give  further  Cnstructiotis,  p.  7©8. 

permitting  stenographer  to  enter  to  read-  notes  to  jury,  p.  779. 

taking  case  from  jury  after  retirement  to,  p.  641. 

JUSTICE  OF  THE  PEACE, 

as  witness,  corapetiency,  p.  494. 

compelling  election  between  inconsistent  coiuits  on  Appeal,  p.  132. 

dismissal  of  appeal  from,  necessity  for  exception,  p.  367. 
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JUSTICE  OF  THE  PEACE— (coiiftwt/ed). 

number  of  jurors  in,  action  before,  p.  848. 
power  of,  to  charge  jury,  p.  699. 
judicial  notice  of  abbreviation  of,  p.  448. 
Adjournment  hy,  , 

generally,  pp.  28,  29. 

attendance  of  party  on  circuit  court  as  juror  as  ground  for,  p.  28. 
discretion  or  power   as  to  permitting  opposition  to  application   for 

p.  69. 
engagement  of  counsel  before,  as  ground  for,  pp.  35,  36. 
failure  to  specify  time  and  place,  p.  74. 

granting  of,  without  affidavit,"  p.  50.  .  '  • 

ouster  of  jurisdiction,  by,  p.  72  et  seq. 

holding  cause  open,  p.  75. 

by  failure  to  try  at  time  appointed,  p.  72. 
to  Thanksgiving  Day,  eflFect,  jp.  71. 

JUSTIFICATION, 

right  to  open  and  close  under  plea  of,  p.  151. 


KEROSENE, 

question  for  jury  as  to  ktdulteration  of,  p.  573. 

»  » 

KINSHIP, 

inquiring  into  juror's  relationship  to  party,  p.  80. 

KISSING  BIBLE, 

on  administering  oath  to  witness,  p.  192  et  seq. 

KNOWLEDGE, 

see  also  Ignorance;  Notice. 

of  facts,  right  of  jurors,  to  act  on,  p.  786,    , 

question  for  jury  as  to,  p.  580. 

KORAN, 

swearing  Mohammedan  upon,  as  witness,  p.  193. 


LABOR  DAY, 

effect  of  postponement  to,  p.  71. 

LABORING  MAN,  .      . 

sympathy  for,  as  disqualifying  juror,  p.  98. 
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LABOR  UNIONS, 

asking  jurors  as  to  prejudice  against,  p.  80. 

LANDLORD  AND  TENANT, 

disqualification  of  tenant,  as  juror,  pp.  92,  93. 
excusing  juror  for  expressed  hostility  to  landlords,  p.  108. 
question  for  jury  as  to  landlord's  liability  for  tenant's  injuries,  p.  618. 
intent  of  landlord  who  relets  premises  after  abandonment  question 
for  the  jury,  p.  678. 

LANGUAGE, 

proof  of  usage  of,  p.  517. 

LARCENY. 

cross-examining  witness   as   to   indictment   for,    for   purpose    of    im- 
peachment, p.  291. 
impeachment  of  witness  by  proof  of,  pp.  289,  293. 

LAW, 

conclusions  of,  see  Conclusions  of  Law. 

duty  of  jury  to  take  from  court,  p.  813. 

necessity  for  finding  facts  implied  by,  in  special  verdict,  p.  868. 

of  other  jurisdiction,  p.  497. 

judicial  notice  of,  p.  498. 

presumption  as  to,  p.  497. 
presumption  of,  shifting  burden  of  proof,  p.  471. 
province  of  court  and  jury  on  questions   of,   see  Questions  of   Law 

and  Fact, 
statement  of,  in  opening,  p.  164. 
stating  or  reading  in  argument^  p.  690. 

LAW  AGENT, 

absence  of,  as  ground  for  postponement,  p.  32. 

LAW  AND  ORDER  LEAGUE, 

qualification  of  members  of,  as  jurors,  p.  88. 

LAW  BOOKS, 

permitting  jury  to  take  with  them  on  retiring,  p.  786. 
reading  from,  in  argument,  p.  690. 
as  evidence,  p.  469. 

LAW  COMMISSIONERS, 

number  of  jurors  in  court  of,  p.  848. 

LAW  OF  THE  CASE, 

instructions  as,  p.  813. 

LAYMAN, 

complaints  of  pain  to,  admissibility,  p.  482. 
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LEADING  CX)UNSEL. 

absence  of,  as  ground  for  continuance,  p.  33. 
illness  of,  as  ground  for  continuance,  p.  28. 

LEADING  QUESTIONS, 
by  court,  p.  197. 
discretion  of  court  as  to,  p.  223. 
introductory  questions,  p.  223. 
on  cross-examination,  p.  227. 

questions  necessarily  leading  from  nature  of  inquiry,  p.  223. 
reversible  error  as  to,  p.  223. 
submission  of,  to  jury,  p.  896. 
'    to  adverse  witness,  p.  239. 
to  one^s  own  witness,  p.  225. 
discretion  as  to,  p.  225. 
what  are,  p.  223.  ^     . 

LEAVE, 

to  amend  pleading,  p.  413. 

LEGAL  HOLIDAY, 

docketing  judgment  on,  p.  926. 
effect  of  postponement  to,  p.  71. 

LEGAL  PRESUMPTION, 

shifting  of  burden  of  proof  by,  p.  471. 

LEGAL  PROXIMITY, 

question  for  jury  as  to,  p.  559. 

LEGAL  SERVICES, 

opinion  evidence  as  to  value  of,  p.  518. 

LEGISLATURE, 

attendance  of  coimsel  on  session  of,  as  ground  for  continuance,  pp. 
36,  37. 
affidavit  as  to,  p.  54. 

LEGITIMACY, 

of  child,  proof  of,  by  showing  to  jury,  p.  426. 

I 

LENGTH, 

of  argument  to  jury,  p.  679. 

LETTER  BOOK, 

as  evidence,  p.  500. 

LETTER  BOX, 

presumption  of  receipt  of  letter  put  in,  p.  500. 

LETTER  CARRIER, 

presumption  of  receipt  of  letter  given  to,  p.  500. 
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LETTERS, 

client's  failure  to  receive  letter   from   attorney  as  ground  for  post- 
ponement, p.  29. 
showing  inability  to  have  witness  present  from,  p.  475. 
presumption  of  receipt  from  mailing,  p.  499. 
As  evidence. 
generally,  p.  498.  • 

as  connected  part  of  correspondence,  p.  513. 
admissibility  of  unanswered  letter  in  behalf  of  writer,  p.  499. 
establishment  of  authenticity  or  genuineness,  p.  499. 
introducing  part  of  correspondence  in  evidence,  p.  337.' 
refreshing  recollection  from,  p.  235. 
to  impeach  witness,  p.  276. 

admissibility  of  answers  to,  in  explanation,  p.  264. 

necessity  for  laying  foundation,  p.  267. 
to  prove  tampering  with  witnesses,  p.  512. 

LIBEL  AND  SLANDER, 

interest  disqualifying  juror  in  action  for,  p.  88. 

limiting  number  of  witnesses   as   to   plaintiff's   repi;tation  in   action 

for,  p.  202. 
order  of  introducing  proof  of  good  character,  p.  176. 
pleading  truth  as  republication,  p.  413. 
question  for  jury  as  to  actionability,  p.  588. 
question  for  jury  as  to  justification,  p.  589, 
question  for  jury  as  to  proper  exercise  of  privilege,  p.  688. 
right  to  open  and  close  in  action  for,  pp.  144,  150. 
setiing  aside  verdict  in,  for  inadequacy,  p.  834. 
stating  amount  of  recovery  in  verdict,  p.  763. 
withdrawing  case  from  jury,  in  action  of,  p.. 640. 

LIBERAL  CONSTRUCTION, 
of  special  verdict,  p.  887. 

LIFE  TABLES, 

as  evidence,  p.  468. 

LIGHTING, 

question  for  jury  as  to  negligence  in  death  by,  p.  621. 

LIGHTS, 

in  highway,  question  for  jury  as  to  absence  of,  as  negligence,  p.  605. 

LIMITATION  OF  ACTIONS, 

effect  of,  on  right  to  claim  privilege  as  witness,  p.  207. 
burden  of  proof,  p.  472. 

LIMITED  PARTNERSHIP  ACT, 

question  for  court  as  to  right  to  protection  of,  p.  567. 
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LIMITING, 

evidence  by  bill  of  .particulars,  p.  4^6. 
number  of  witnesses,  p.  201. 

time  for  exception^  p.  382. 

necessity  for  exception,  p.  372. 

LINEMAN, 

question  for  jury  as  to  negligence  of,  p.  623. 

LIQUOR  BUSINESS, 

prejudice  against  disqualifying  as  juror,  p.  98. 

LITIGATION, 

disqualification  as  juror  by,  pp.  83,  98. 

LOCALITY, 

^roof  of  usage  of,  p.  516« 

LOCAL  PRACTICE, 

to  regard  instructions  as  excepted  to,  p.  379. 

LOCUS  IN  QUO,  ^  .  .      . 

view  of,  by  jury,  p.  437. 

LOGS, 

question  for  jury  as  to  alpandonment  of,  p,  579. 

LOSS, 

from  personal  injuries,  proof  of,  p.  50.0. 
question  for  jury  as  to  cause  of,  p.  557. 

LOST  INSTRUMENT, 

memorandum  of,<  as  evidence  of  contents,  p.  601. 
order  of  proving  contents  of,  p.  188. 
secondary  evidence  of  contents,  p.  461. 


M, 


MAILING, 

of  postpaid  notice  of  protest,  p.  500. 

MALICE, 

in  libel,  question  for  jury  as  to,  pp.  588,  589. 

MALICIOUS  PROSECUTION, 

question  for  jufy  as  to  correctness  of  counsel's  advice,  p.  590, 
question  for  jury  as  to  probable  cause  for,  p.  564. 
right  to  open  and  close  in  action  on,  p.  151. 
setting  aside  verdict  for  inadequacy,  p.  834.  . 
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MALPRACTICE, 

exhibition  of  person  to  jury  in  action  for,  p.  428. 

MANDAMUS, 

motion  to  quash  writ,  necessity  for  exception,  p.  360. 

to  compel  dismissal  of  action  after  continuance  by  justice,  p.  50 

to  compel  entry  of  judgment,  p.  931. 

MANUFACTURED  ARTICLE, 

privilege  against  disclosing  ingredients  of,  p.  204. 

MAPS, 

introduction  in  evidence,  p.  478. 
coiiipetency  of,  as  question  for  court,  p.  366. 
permitting  jury  to  take  with  them  on  retiring,  p.  786. 
postponement  for  purpose  of  examining,  p.  544* 
use  of,  in  opening,  p.  163. 

MARKING, 

of  document,  as  exhibit,  p.  327. 

of  instructions,  as  "given"  or  "refused,"  p.  712. 

MARRIAGE, 

evidence  of,  p.  504. 

question  for  jury  as  to  existence  of,  p.  568. 

MARRIED  WOMAN, 

conclusiveness  on,  of  admissions  by  counsel,  p.  454. 

MASON, 

disqualification  of,  as  juror,  p.  94. 

impeachment  of  witness  by  proof  of  expulsion  of,  p.  293. 

MASTER  AND  SERVANT, 

disqualification  of  servant,  as  juror,  pp.  92  et  seq. 

employee  of  bondsmen,  p.  94. 
excusing  servant  as  juror,  p.  108. 
fellow  servants,  see  Fellow  Servants. 

impeachment  of  witness  by  proof  of  discharge  from  employment,  p.  281 
Question  for  jiiry. 

condonation  of  servant's  misconduct,  p.  572. 

existence  of  relation,  p.  568. 

negMgence  of  and  towards,  see  Questions  of  Law  and  Fact. 

reasonableness  of  servant's  justification  for  disobedience,  p.  571* 

rightfulness  of  discharge,  p.  571. 

sufficiency  of  cause  of  discharge,  p.  583. 

whether  act  waa  within  scope  of  employment,  p.  56tt, 

MASTERS, 

as  court  officers,  p.  4. 
presence  of,  at  trial,  p.  4. 
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MATBf 

question  for  jury  as  to  justification  for  insubordination  of,  p.  564. 

MATEPTAL  FACTS, 

findings  of,  in  special  verdict,  p.  867. 
outside  of  issues,  in  special  yerdict,  p.  872. 

MATERIALITY, 

necessity  for  showing  materiality  of  evidence  for  whi^  postponement 

is  sought,  p.  51. 
of  evidence,  necessity  for  showing,  p.  334. 
of  false  representation,  question  for  jury  as  to,  p.  576. 

MATHEMATICAL  CALCULATIONS, 
as  evidence,  p.  468. 
sufi&ciency  of  verdict  requiring,  pp.  823,  827. 

MATRIMONIAL  ACTIONS, 
publicity  of,  p.  3. 

V 

MAXIM, 

falsUs  in  uno,  p.  762. 

id  certum  est  quod  certum  reddi  potest,  p.  828. 

res  ipsa  loquitur,  pp.  594,  621. 

utile,  per  inutile  non  vitiatur,  p.  809. 

MAYOR, 

as  justice  of  the  peace,  p.  72. 
refusal  of  postponement  by,  p.  72. 

MECHANICAL  EXPERIMENTS, 

reading  in  evid^ice  statistics  of,  in  scientific  works,  p.  230. 

MECHANICS, 

admissibility  of  book  on,  p.  468. 

MECHANICS'  LIEN, 

postponement  of  action  to  enforce,  p.  16. 
sufficiency  of  verdict  in  action  to  enforce,  p.  822. 

MEDICAL  ATTENDANT, 

complaints  of  pain  to,  admissibility,  p.  488. 

MEDICAL  BOOKS, 

hypothetical  question  based  on  assumed  truth  of  extracts  read  from, 

p.  219. 
reading  of,  in  argument,  p.  688. 
statements  in,  as  evidence,  p.  467. 
use  of,  on  examination  of  witness,  p.  229. 

MEDICAL  EXAMINATION, 

compelling  one  suing  for  personal  injuries  to  submit,  p.  428. 
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MEMORANDA, 

admissibility  "of,  p.  501. 

as  evidence  of  contents  of  lost  paper,  p.  501. 

as  part  of  contract,  p.  358. 

by  jury,  of  counsel's  argument,,  p.  680. 

of  decision  as  part  of  judgment,  915. 

permitting  jury  to  take  with  them,  on  retiring,  p.  783. 

use  of,  in  argument,  p.  687. 

use  of,  to  refresh  recollection,  see  Refreshing  Recollectioiu 

MEMORY, 

refreshing,  see  Refreshing  Recollection. 

showing  impairment  for  purpose  of  impeachment  of  witness,  p.  205. 

MENTAL  CAPACITY,      ... 
opinion  evidence  as  to,  p.  501. 

MENTAL  CONDITION, 

question  for  jury  as  to,  p.  572. 

showing  unsoundness  for  purpose  of  impeachment  of  witness,  p.  294. 

MERCANTILE  AGENCY,^ 

question  for  jury  as  to  care  used  by,  p.  689. 

MERITS, 

affidavit  to,  on  application  for  continuance,  p.  51* 

MESSAGE, 

by  telegraph,  p.  513. 
by  telephone,  p.  513. 

MIDDLE  NAME  OR  INITIAL, 
immaterial,  p.  490. 

MILK, 

question  for  jury  as  to  adulteration  of,  p.  678. 

MINOR, 

see  Infant. 

MINUTE  BOOK, 

entry  of  judgment  in,  p.  916. 

MINUTES, 

see  also  Notes. 

as  record  evidence  of  judgment,  p.  930. 

as  temporary  record  of  judgment,  p.  920. 

by  clerk  on  back  of  each  judgment  roll,  p.  923. 

by  jury  of  counsel's  argument,  p.  680. 

entry  of  verdict  in,  p.  908. 

of  counsel,  use  of  by  jury  during  deliberation^  p.  780. 

of  judge  or  referee  as  evidence,  p.  502. 
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MINUTES-- (owitmu^d) . 

of  judge,  amending  special  verdict  by,  p.  889. 

of  judge  or  juror,  use  of,' by  jury  during  (^liberation,  p.  786. 

of  stenographer,  proving  former  testimony  by,  p.  508. 

authentication  of,  p.  509. 
proof  of  former  testimony  by,  to  impeach  witness,  p.  279. 
sending  to  jury  on  request,  p.  532^. 

MISCARRIAGE, 

form  of  hypothetical  question  as  to  cause  of,  p.  222. 

MISCONDUCT, 

conduct  generally,  see  Conduct. 

of  judge,  see  Judge. 

reproof  of,  by  trial  judge,  pp.  1,  2* 

attack  on  credibility  of  witness  out  of  court  in  presence  of  jurymen, 

p.  791. 
serious  and  wilful,  within  meaning  of  Workmen's  Compensation  Act 

as  question  for  court  or  jury,  p.  636. 
of  officer  in  charge  of  jury,  p.  789. 
Of  party, 
during  view  by  jury,  p.  788. 
paying  additional  fees  to  jurors,  p.  789. 
Of  counsel, 

in  opening,  exception  to,  p.  165. 
playing  cards  with  jurors,  p.  789. 
withdrawal  of  juror  for,  p.  643. 
Of  jury. 

inspecting  child  during  recess  of  court,  p.  428. 

partiality,  see  Partiality, 

passion,  see  Passion. 

prejudice,  see  Prejudice. 

sending  out  for  refreshments  during  deliberation,  p.  788. 

setting  aside  verdict  for,  p.<  788. 

waiver  of,  p.  788. 

what  constitutes,  p.  788. 

casual  conversation  with  party  or  agent,  p.  788. 
drinking  intoxicants,  pp.  788,  790. 
unauthorized  view,  pp.  788,  790. 
view  generally,  pp.  437,  443. 
inattention  from  sleepiness,  p.  788. 

when  called  to  court's  attention,  p.   787. 
Of  toitness, 
as  ground  for  withdrawing  juror,  p.  643. 

MISDEMEANOR, 

impeachment  of  witness  by  proof  of  beiiipj  charged  with,  p.*290. 
impeachment  of  witness  by  proof  of  bciiif^  fined  for,  p.  290. 
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MISJOINDER, 

as  ground  for  nonsuit,  p.  658. 

election  between  counts,  because  of,  p.  134. 

of  causes  of  action,  p.  116. 

waiver  of,  p.  134. 
of  defenses,  p.  134. 
of  parties  plaintiff,  waiver  of,  p.  116. 

MISNOMER, 

excluding  juror  because  of,  p.  109. 

MISREPRESENTATIONS, 

question  for  jury  as  to,  p.  576, 

MISSTATEMENT, 

of  evidence,  in  argument  to  jury,  p.  683. 
of  facts,  necessity  of  objection,  p.  373. 

MISTAKE, 

correction  of  verdict  on  ground  of,  p.  849. 

inadequacy  of  verdict  showing,  p.  832. 

in  destroying  document,  secondary  evidence,  p.  464. 

in  reaching  verdict,  p.  810. 

in  summoning  wrong  witness,  as  ground  for  postponement,  p.  45. 

of  counsel  or  party  as  ground  for  continuance,  p.  27. 

requiring  jury  to  correct  verdict  for,  p.  849. 

MISTRIAL, 

by  setting  aside  juror  after  taking  of  evidence,  p.  113. 

MISUSE, 

of  evidence,  instructions  as  to,  p.  757. 
in  arguing  to  jury,  p.  688. 
.  of  terms  in  instructions,  p.  723. 

MIXED  BLOOD, 

showing  child  to  jury  to  prove,  p.  426. 

MIXED  QUESTION  OF  LAW  AND  FACT, 
who  to  decide,  p.  551. 

MODEL, 

permitting  jury  to  take  with  them  on  retiring,  p.  781. 

MODIFICATION, 

of  requested  instruction,  pp.  705,  706,  710,  730. 
definiteness  of  exception,  p.  395. 

necessity  for  exception,  p.  377.    . 

oral  modification  of  written  charge,  p.  719. 
of  special  interrogatories,  power  pf  judge,  p.  897. 
on  re-examination  pf  testimony  elicited  on  cross-examination,  p.  257. 
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MOHAMMEDAN, 

mode  of  swearing  M  wHnesa,  p.  198. 

MONOPOLY, 

question  for  jury  as  to  existence  of,  p.  683. 

MOON, 

admissibility  of  almanac  to  show  time  of  rising,  p.  469. 

MORAL  CHARACTER, 

cross-examination  as  to  specific  facts  affecting,  p.  251. 

cross-examination  of  witness  as  to,  p.  250. 

impeachment  of  witness  by  proof  of  generaJ  reputation  for,  pp.  283, 

296. 
impeachment  of  witness  by  proof  of  specific  acts  or  offenses  affecting, 

p.  292. 

MORAL  TURPITUDE, 

impeachment  of  witness  by  proof  of  conviction  of  crime  involving,  p. 
288. 
particular  instances  of,  pp.  292,  293. 

MORMON, 

competency  of,  as  juror,  p.  95. 

MORPHINE  HABIT, 

cross-examination  as  to  addiction  to,  p.  251. 

showing  use  of  by  witness  for  impeachment  purposes,  p.  294. 

proof  of,  to  contradict  witness  on  immaterial  matter,  p.  297, 

MORTGAGE, 

offer  of,  in  evidence,  p.  337. 

MOTION, 

action  on  court's  own  motion,  see  Sua  SpontiB. 
for  compulsory  nonsuit,  see  Compulsory  Nonsuit, 
for  dismissal,  see  Complaint,  etc.,  Dismissal. 
.  for  postponement,  see  Postponement, 
for  judgment  on  the  pleadings,  see  Pleading. 
to  compel  clerk  to  enter  judgment,,  p.  931. 
to  compel  election,  pp.  127  et  seq. 

inconsistent  causes  of  action  or  defease,  pp.  127  et  seq. 

time  for  objections,  p.  133. 

waiver  of  objection,,  p.^.  138. 

misjoinder,  p.  134. 

exception  to  ruling,  p.  134. 
to  direct  verdict,  see  Direction  of  Verdict, 
to  dismiss  action,  see  Dismissal, 
to  dismiss  complaint,  see  Complaint,  etc. 
to  exclude  incompetent  evidence,  p.  349. 

Abbott,  Civ.  Jur.  T.— 67. 
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MOTION—  ( continued ). 

to  make  more  definite  and  certAin,  pp.  139  at  seq. 
wttiver  of,  p.  139. 
time  for,  p.  139. 
striking  from  file,  p.' 139. 

special  demurrer  as  remedy,  for  indefiniteness  and  uncertainty^  p. 
139. 
to  strike  out  evidence  or  pleading,  see  Striking  Out. 

MOTIVES, 

impeachment  of  witness  by  evidence  to  show,  p.  298. 
impeachment  of  witness  by  proof  of  corrupt  motives,  p.  295. 
right  to  testify  as  to,  p.  501. 
of  party,  p.  490. 

MOTOKMAN, 

direct  examination  of,  in  action  against  company,  p.  239. 

Municipal  corporations, 

qualifications  as  juror  of  member  of  city  council,  p.  90. 

MUNICIPAL  ORDINANCE, 

» 

impeachment  of  witness  by  proof  of  conviction  under,  p.  289. 
offered  in  evidence,  objecting  on  appeal^,  p.  347. 
reasonableness  of,  as  mixed  question  of  law  and  fact,  p.  55L 

as  question  for  jury,  pp.  560,  561. 
right  to  open  and  close  in  action  for  penalty  for  violation  of,  p.  146. 

MUTE,      '•       . 
see  Deaf  Mute. 

MUTILATED  DOCUMENT,  I 

rejection  of,  p.  336. 


N. 


NAME, 

exclusion  of  juror  for  mi8no;mer,  p.  109. 

presumption  of  identity  from,  p.  490. 

*' '  '  . 

NARRATIVE, 

giving  of  testimony  in  narrative  forxo^  p.  104 
of  past  fact  as  rea  gestae,  p.  507. 

NATURAL  LAWS,  t  ^     , 

refusal  to  credit  testimoi^  opposed  to,  p.  653.. 

NECESSITY, 

question  for  jury  as  to,  pp.  559 >et  seq. 
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NEGATIVE, 

burden  of  proof  a«  to^  ]fc  469. 

NEGATIVE  TESTIMONY, 

corroboration  of  witness  as  to  character  by,  p.  321. 

instructions  as  to  relative  weight  of,  p.  767- 

submission  to  jury  when  affirmative  testimony  met  by>  p*  670* 

NEGLIGENCE, 

evidence  of  custom  as  to,  p.  517. 

in  demanding  production  of  papers,  p.  43. 

questions  of  law  and  fact  as  to,  see  Questions  of  Law  and  Fact. 

NEGOTIABLE  INSTRUMENTS, 
burden  of  proof,  p.  472. 

NEW  PARTY, 

right  to  continuance  to  make  up  issues  on  appearance  of,  p.  23. 

NEW  TRIAL,  >        .     . 

see  also  Setting  Aside  Verdict, 

correcting  special  verdict  by,  p.  891. 

first  raising  exception  on  motion  for,  p.  3d4. 

denial  of,  form  of  exception,  p.  385. 

necessity  for  notice  of  entj^ring  juj}gme]Dt  to  fix  time  to  move  for,  p^ 
»13. 

power  of  judge  to  grant,  p.  811. 
Qrounda  for, 

allowing  disqualified  juror  to  sit,  p.    02* 

disqualification  of  juror,. p.  86. 

improper  limitaticm  of  length  of  argument  to  jury,  p.  680. 

inadequacy  of  damages,  p.  832. 

judge's  communications  with  jury,  p.  531. 

jury's  disobedience  of  court's  direction  as  to  verdict,  p.  043. 

misconduct  of  counsel,  p.  37. 

misconduct  of  jury,  pp.  788,  789. 

reading  stenographic  notes  t<*  jurjF  in  absence  of  counsel,  p.  778. 

submitting  confused  and  misleading  issues  to  jury,  p.  874. 

surprise  at  evidence  introduced,  p.  543. 

presence  of  children  with  plaintiff,  p..  6,    , 

verdict  against  preponderance  of  evidence,  p.  813. 

verdict  not  stating  separately  amount  of  princpal  and  of  interest,  p. 
828.  .:-    -    •   ■'  --.    •'•     '  •. 

-motion  for  after  entering  verdiet,  p.  933. 

NEW  YORK  CITY  COURT, 

necessity  for  exception  in,  pp.  368,  379. 

NEW  YORK  COMMON  PLEAS, 

necessity  for  exception  on  appeal  to,  pp.  366,  379. 
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NEXT  FRIEND, 

taking  judgment  in  favor  of  minor  in  name  oi,  p.  017* 

NOMINAL  DAMAGES, 

effect  of,  on  right  to  nonsuit,  p.  673. 

right  to  dismiss  where  plaintiff  entitled  to,  p.  115. 

NONENUMERATED  MOTION, 

as  remedy  for  refusal  of  continuance,  p.  69. 

•NONEXPERTS, 

credibility  of  testimony  of,  as  question  for  jury,  p.  552. 
question  for  court  as  to  qualification  of,  p.  550. 

t 

NON  OBSTANTE  VEREDICTO, 

where  special  findings  are  inconsistent  with  general  verdict,  pp.  884, 
885. 

NONOCCUPANCY, 

question  for  jury  as  to,  p.  574. 

NONPREJUDICIAL  ERJEIOR, 
see  Prejudicial  Error.     ' 

NONRESIDENT  WITNESS, 

postponement  for  absence  of,  see  Absence. 

NONSUIT, 

compulsory  nonsuit,  see  Compulsory  Nonsuit, 
voluntary  nonsuit,  see  Voluntary  Nonsuit. . 

NOON, 

evidence  as  to  meaning  of,  p.  517. 

NORTHAMPTON  TABLES, 
as  evidence,  p.  468. 

NOTARY, 

offer  of  protest  of,  in  evidence,  p.  336, 
seal  of,  judicial  notice  of,  p.  502. 

NOTES, 

see  Bills  and  Notes;  Minutea. 

NOTICE, 

by  court  to  counsel,  of- taking  up  of  hearing,  p.  6. 

direction  in  decree  for  notice  to  counsel,  p.  6. 

where  case  that  has  been  ''passed"  is  taken  up,  p.  6. 

of  amendment  preventing  surprise,  p.  22. 

of  application,  to  postpone,  p.  12. 

of  motion  to  strike  out  pleading,  p.  138. 

of  nunc  pro  tunc  entry  of  judgment,  p.  92Q, 
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NOTICE— (ccmfinttcd) . 

of  protest,  mailing  as  evidence  of  receipt,  p.  600. 

of  taking  of  X^raj«  photograph,  p.  &18. 

question  for  jury  as  %pi  p.  580. 

to  defendant  that  case  would  be  taken  up  on  pleadings,  p.  5. 
n        to  enter  judgment,  necessity,  p.  913. 

to  produce  writing,  pp.  461,  477.. 

to  substitute  counsel,. p.. 0. 

NOTORIOUS  COUNTERFEITER, 

impeachment  of  witness  by  proof  of  being,  p.  293. 

NUISANCE, 

existence  of,  as  question  for  jury,  p.  556. 
view  by  jury  to  determine,  p.  440. 

NUMBER, 

of  counsel  to  address  jury,  p.  678, 
of  jurors,  p.  846. 
of  peremptory  challenges,  p.  106. 
of  witnesses,  limiting,  p.  201. 

necessity  for  exception,  p.  372, 

NUMBERING, 

paragraphs  of  charge,  p.  720. 

requested  instructions,  p.  703. 

special  interrogatoMes  for  special  verdict,  p.  882. 

NUNC  PRO  TUNC,     .  . 

entry  of  judgment,  p.  9^0. 
compelling,  p.  931. 

NUNCUPATIVE  WILL, 

exclusion  ot  witnesses  in  stilt  to  establish,  p.  199. 

NURSE, 

complaint  of  pain  to,  admissibility,  p^  488. 


a 

oaTH^ 

asking  impeaching  witness  whether  he  would  believe  witness  under,  p. 
284. 

impeachment  of  witness  by  statement  under,  necessity  for  laying 
foundation,  p.  267. 

failure  to  make  statutory  oath  as  to  diligence  to  procure  desired  evi- 
dence, p.  53.  '* 

necessity  that  oral  statements  to  procure  continuance  be  under  oath, 
p.  50. 
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OATH—  ( oontiiuued ) . 
Of  jury, 

objection  on  appeal  to  failure  to  swear  jurors,  p.  78. 

re-examining  juror  after  jury  is  sworn,  p.  110. 
Of  witness. 

generally,  p.  192.  ■ 

administering  through  interpreter,  p.  259. 

duty  of  counsel  to  see  that  witness  is  sworn,  p.  19fl. 

on  recalling  witness  on  later  day,  p.  192. 

OBEDIENCE, 

of  verdict  to  instructions,  p.  813. 

9  • 

OBJECTIONS, 

oonmients  by  counsel  on,  p.  682. 

necessity  for,  preceding  exception,  p.  368. 

to  delay  in  filing  statement  of  acc6unt  sued  on,  p.  11. 

to  excessive  award  in  verdict^  waiver,  p.  829. 

to  mode  of  administering  oath  to  witness,  p.  192. 

to  proposed  question  to  jury,  p.  833. 

to  ruling  on  defendant's  motion  to  dismiss,  waiver  of,  p.  110. 

nonprejudicial  error,  p.  361. 

to  improper  comments  of  judge,  p.  528. 

see  also,  General  Objections. 
To  pleadings, 

to  improper  matter  in  pleading,  waiver  of,  p.  135. 

to  inconsistency  between  counts,  time  for,  p.  133. 

to  sufficiency  of  complaint,  waiver  of,  p.  116. 
To  evidence, 

as  "incompetent,  irrelevant  and  immaterial,"  p.  Sift* 

authorities  in  support  of  strict  rules,  p.  360. 

deciding  question  on  evidence  then  in,  p.  355. 

evidence  admissible  against  coparty,  p.  344. 

evidence  partly  admissible,  p.  346.  '■'.'' 

evidence  improperly  admitted,  p.  750. 

first  raising  on  appeal,  pp.  344,  374,  503. 

general  objection,  p.  355.  xj 

necessity  for,  pp.  342,  689. 

opening  door  by  admitting  incompetent  evidence  against  obJect{9ii«  pu. 
341. 

repeating  objections,  p.  362. 

right  to  call  for  ground  of,  p.  350. 

ruling  on,  see  chapter,  xi.,  pp.  355  et  seq. 

substance  of,  p.  344. 

substituting  new  ground  on  appeal,  p.  344. 
■     time  for,  p.  348. 

waiving  objections,  p.  353. 


OBSCENE  PHOTOGRAPHS,  .  >  )•  ■  :  .        :    ...  "  . 

exhibition  <rf,  to  ju£y>  p.  432i 

OBSERVED  STREET  CAR, 

negligence  in  crossing  in  front  of  as  jury  question,  p.  iSlO. 


OCCUPANCY,  ^' 

question  for  jury  as  to,  p.  S901 

OCCUPATION,  •  , 

question  for  jury  as  to,  p.  568. 
right  to  inquire  as  to,  for  purpose  of  impeachment  of  witness,  p.  293. 

ODD  FELLOWS, 

disqualification  of,  as  juror,  pp.  88,  94. 

OFFERS  Of  :EVIDENCrE,  »  ^ 

see  chapter  z.,  pp.  324  et  seq; 
calling  for  diseloeure,  p.  332. 
before  swearing  witness,  p.  882,  " 

before  putting  question,  p.  333^ 
in  hearing  of  jury,  p.  330. 

discretion  as  to  permitting  withdrawal  during  offer,  p.  331. 
necessity  for,  pp.  324,  390. 

to  save  exception  to  exclusion  of  oral,  evidence,  p.  324. 
to  make  matter  evidence;*p.'  32^.  •*.'•• 

offer  of  introductory  evidence,  p.  327. 

where  offer  would  be  useless.  325.   . 
necessity  for  objection,  p.  342. 
opening  door  for  adversary,  p^  338. 

by  errorp  without  objection,  p.  338. 

by  error  against  objection,  341. 

by  offer  or  challenge,  p.  340. 
opening  door  for  one's  self,  p.  341. 
precluding  offer  by  admitting  fact,  p.  338. 
repeating  offer,  330. 
retracting,  p.  341. 
ruling  on,  see  chapter  xi.,  pp.  365  et  seq. 

how  question  tried,  p.  355. 

conditional  admission,  p.  359. 
showing  relevancy  or  materiality  of  evidence,  p.  334. 

promise  to  connect,  p.  334. 
statement  of  purpose*  p*  333. 
substance  of  generally,  p.  327. 
must  be  specific,  p.  603. 
clearness  and  certainty,  p.  327. 
confining  to  statement  of  answer  expected,  p.  327*  ■ 
enlarging  by  statement  of  purpose,  p.  3^8. 
including  both  competent  and  incompetent  evidonce,  p*  d28«, 
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OFFERS  OF  EVIDENCE— («wttm*€d). 

to  let  other  party  introduce  incompet^it  evidence,  p.  840. 

without  putting  question,  p.  331. 

without  producing  witness,  p.  332. 
Of  documents 

effect,  p.  476. 

necessity  for  offering  whole  of,  p.  335. 

adverse  party's  right  to  read  remainder,  p.  335. 

of  part  of  series  or  complex  document,  p.  336. 

submitting  to  judge  to  determine  admissibility,  p.  331. 

OFFICERS, 

excusing,  as  jurors,  p.  106. 

in  charge  of  jury,  misconduct  of,  p.  789. 

of  court,  exemption  of,  from  order  excluding  witnesses,  p.  198. 

of  corporation,  admissibility  of,  p.  473. 

presumption  of  discharge  of  duty  by,   pp.  49^7,   503. 

question  for  jury  as  to  nature  of  act  of,  p.  569» 

OFFICIAL  REPORTER^ 
see  Stenographer. 

OLD  TESTAMENT, 

swearing  Christian  on,  as  witness,  p.  194. 

OMISSION, 

of  evidence,  explanation  of,  p.  480. 

of  issue,  in  instructions,  p.  730. 

recalling  witness  to  supply,  p.  179. 

to  administer  oath  to  witness,  acquiescence  in,  p.  193. 

to  call  witness,  instructions  on,  p.  759. 

to  find,  in  special  verdict,  effect,  p.  878. 

OPEN  COURT, 

agreement  in,   as  to  objections  applying  to  other  testimony,  p.   353. 
communications  between  judge  and  jury  not  in,  pp.  531  et  se^. 
giving  further  instructions  in,  p.  794. 

OPENING—  ( continued ) . 

see  chapter  vi.,  pp.  162  et  seq. 

duty  of  one  having  to  introduce  entire  evidence,  p.  172. 

effect  of  waiver  of  right  to  reply  to  argument  on,  p.  678. 
Limits  of. 

generally,  pp.  162  et  seq. 

exception,  p.  150. 

irrelevant  and  impertinent  matters,  p.  149. 

rehearsing  evidence  p.  149.  -  ^  . 

stating  the  law,  p.  150.       , 
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OPENING— (cofKHmwrf) . 
Itight  to  open. 

see  chapter  v.,  pp.  142  et  seq. 

who  entitled  tOj  pp.  142  et  seq. 

effect  of  admissions  generaly,  pp.  147  et  seq. 

sufficiency  of  admissions,  pp.  147  et  seq. 

neoesslty  ior  admitting  quantum  of  damages,  p.  163. 

necessity  for  incorporating  in  pleadingR,  p.  154. 

admissions  offered  at  trial,  pp.  155  et  seq. 

admissions  not  made  by  all  of  defendants,  p.  157. 

defendanlf^  failure  to  introduce  evidence,  p.  157. 

time  for  making  admissions,  p.  157. 

time  for  request  to  open  and  close,  p.  157. 

effect  of  reply  to  restore  right  to  plaintiff,  p.  158. 

refusal  of  right;  p*  15^.  • 

duty  to  begin,  p.  161. 

waiver  of,  pp.  161,  677. 

OPENING  STATEMENT  OF  COUNSEL, 

direction  of  verdict  or  entering  nonsuit  thereon,  p.  638. 

OPENING  THE  DOOR, 

for  incompetent  evidence  by  introducing  similar  evidence,  p.  338. 

by  error  against  objection,  pn  341. 

by  offer  or  challenge,  p.  340. 

without  objection,  p.  338. 
for  one's  self,  p.  341. 

OPINION, 

cross-examination  of  witnesses  to,  p.  246. 
expression  of,  by  trial  judge,  p.  528. 

in  examining  witness,  p.  197. 

in  instruction,  p.  695. 
of  appellate  court,  reading  of  in  argument,  p.  689. 
of  judge,  aa  ^art  o^f  judgment,  p.  915. 
on  weight  of  evidence,  expression  of,  in  charge,  p.  752. 
question  for  jury  as  to  whether  statement  was  expression  ot,  p.  575. 
verdict  subject  to  opinion  of  court,  p.  673. 

setting  aside,  p.  937.  . -. 

Of  juror. 

examining  as  to  formation  of,  p.  80. 

excusing  for,  p.  106. 

formation  and  expression  of  disqualifying  as  juror,  pp.  86  et  seq. 

as  to  incidental  question,  p.  97. 
interrogating  as  to  general  opinion  of  jurors'  duties,  p.  78. 
asking  expert  reason  for  on  re-examination,  p.  258. 

» 

OPINION  EVIDENCE, 

opinion  of  expert  witness,  see  Expert  WitneBS. 
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OPINION  EVIDENCE— (con^tnwed).     .  ..        .    ;      - 

as  to  handwriting,  p.  490. 
as  to  ancient  signature,  p.  490. 
as  to  mental  capacity,  p.  501. 
as  to  value  and  damages,  p.  517. 

conclusiveness  of,  p.  833. 
as  to  speed  of  automobiles,  street  cars,  trains  and  hand  cars,  p.  508. 
going  into  details  in  instructions  on,  p.  748. 
impeachment  of  witness  giving,  p.  275. 
opinions  in  scientific  books  as  evidencfs,  p.  468. 

preliminary  examination  of  witness  to  test  compet^cy  to  giv9>  p.  190. 
question  for  court  as  to  qualification  to  give,  p.  550. 
testimony  as  to  impression,  p.  490. 
weight  of,  pp.  766,  833. 
showing  use  of  by  witness  for  impeachment  purppsjos,  p.  294* 

OPPONENT,  . ,       . 

see  Adverse  Party. 

ORAL  ADMISSION, 

effect  of,  on  right  to  open  and  close,  p.  165. 

to  restore  plaintiff's  right,  p.  158.  , 

ORAL  AGR'EEMENT, 

see  Statute  of  Frauds.  9 

admissibility  of  document  referred  to  in,  p.  477. 

for  continuance,  p.  70.  . 

ORAL  DEMURRER, 

for  indefiniteness  and  uncertainty  in  pleading^^p.  141. 

ORAL  EVIDENCE, 
see  Parol  Evidence. 

•  I 

ORAL  INSTRUCTIONS, 

necessity  that  instruction  be  in  writing,  see  InstrubtSxmt. 

ORAL  MOTION,     •. 

to  dismiss  complaint,  p.  116. 
to  direct  a  verdict,  p.  663. 

ORAL  OFFER, 

of  evidence,  p.  330. 

suiQ&cieney  of  io  procure  continuance,. p.  50. 

ORAL  VERDICT, 

validity  of,  p.  806.    . 

ORDER  BOOK, 

entering  judgment  on,  p.  922. 
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ORDER  FOR  JUDGMENT, 
as  judgment,  p.  955. 

ORDER  OF  EXAMINATION, 
of  witnesses,  p.  173. 

ORDER  OF  PROOF, 

see  chapter  vii.,  pp.  169  et  seq. 

introduction  of  evidence,  p.  504. 

order  of  examination  of  witnesses,  ^p.  173. 

rebutting  evidence,  p.  172. 

necessity  for  each  side  in  turn  exhausting  case,  p«  172. 

anticipatory  rebuttal,  p.  176.^ 

right  of  rebuttal,  p.  176. 

defendant's  right  of  reply,  p.  178. 

recalling  witnesses,  p.  179. 

limits  of  cross-examination,  generally,  p.  180. 

limits  of  cross-examinafion  of  party,  p.  180. 

cross-examination  at  large  in  discretion  of  court,  p.  181. 

cross-examination  of  several  defendants,  p.  181. 

of  presenting  counterclaim,  p.  182. 

reopening,  p.  182. 

as  between  different  items  of  each  pieirty's  evidence  in  cliief,  p.  186. 

discretion  as  to,  p.  186. 

where  competency  of  evidence  depends  on  proof  of  other  facts, 
p.  186. 

where  secondary  evidence  of  lost  instrument  is  desired,  p.  188. 
discretion  of  court,  p.  169. 

evidence  out  of  order,  necessity  for  exception,  p.  374. 
preliminary  cross-examination   to   test   competency   to   give  opinion, 

p.  190. 
recalling  witness  in  case  oi  surprise,  p.  184. 
reopening,  refusal,  necessity  for  exception,  p.  374. 
statutes  controlling,  p.  169.  >    .  . 

ORDINANCE, 

see  Municipal  Ordint^nce.  . 

burden  drf  proof,  p.  472. 

ORDINARY  AND  REASONABLE  CARE,  '  -• 

necessity  of  defining  in  instructions,  p.  730. 

ORETENUS,  .  . 

delivery  of  verdict  by  foreman,  p.  805. 

ORIGINAL, 

loss  or  destruction,  secondaiy  evidence  of,  p.  461. 
Answer. 

admissibility  of,  to  impeach  witness,  p.  278. 

consent  to  judge's  reading  to  jury,  p.  585. 

joint  answer  against  one  defendant,  p.  423 
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ORIGINAL^  (continued). 
Complaint, 

verified  by  guardian  ad  litem  on  information  and  belief,  admissible 
against  infant,  p.  415. 

OTHER  SUIT  PENDING, 

continuance  on  ground  of,  p.  12. 

OTHER  WITNESSES, 

interrogating  own  witness  to  discover,  p.  493. 

OUSTER, 

of  justice's  jurisdiction  by  postponement,  pp.  72  et  seq. 

OWN  MOTION, 

see  Sua  Sponte. 

OWN  WITNESS, 

impeachment  of,  see  Impeachment  of  Witness, 


PAIN, 

evidence  of  statements  of,  p.  .481, 

PALM  PRINTS, 

photographs  of  as  evidence,  p.  435. 

PANEL,  .     V         * 

of  jurors,  see  Impaneling  the  Jury. 

PAPERS, 

duty  of  judge  to  interpret,  p.  650. 

permitting  jury  to  take  on  retiring,  pp.  779  «t  seq. 

PARALYSIS, 

experiment  to  show,  p.  444. 

PARDON, 

corroboration  of  witness  by  proof  as  to,  p.  -810^. 
effect  of  equitable  right  to,  on  privilege  as  witness,  p.  207. 
<»  effect  of,  on. right  to  claim  privilege  as  witness^  p.  207. 

PARENT  AND  CHILD, 

question  for  jury  as  to  imputing  parent's  negligence  to  child,  pp.  809, 
618. 

PAROL  EVIDENCE, 

parol  as  secondary  evidence,  see  Be^t  ftn,d  Secondary  Evidence. 

of  custom  or  usage,  p.  516. 

proving  judgment  by,  p.  930. 

question  for  court  as  to  admissibility  of,  p.  356. 
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PABOL  EVIDENCE — {continued), 
ia  Tary  or  exj^lain  writin^y  p.  5€3w 

receipt,  p.  505. 
Bufl&ciency  of  Objection  to,  p.  847« 

PARTIAL  DEFENSE,         ' 

right  to  open  and  close  in  case  of,  p.  145. 

PARTIALITY, 

disclosure  of,  by  verdict  against  evidefnce,  p.  810. 
eicesaiveKiess  of  verdict  showing,  ji.  880. 

PARTICULARITY, 

in  exceptions,  p.  387.  ,  .. 

PARTICULARS, 

bill  of,  see  Bill  of  Particularfl. 

PARTNERSHIP,  ,, 

counsel's  admission  of,  p.  453j; 
disqualification  of  partner  as  juror,  pp.  92  et  seq. 
oral  evidence  of  trust  in  land  of,  p,  515. 
question  for  jury  as.  to  existence  of,  p,  667. 
question  for  court  as  to  right  to  protection  of  limited  partnership  act 

p.  567. 
verdict  against  one  partner  only,  p.  819. 
form  of  judgment  against,  p.  918. 

PARTY, 

absence  of,  as  groutid  for  postponement,  see  Absence  of  Party, 
adverse  party,  see  Adverse  Party, 
affidavit  for  postponement  by,  p.  61. 
agreement  to  po8t|f>ohemeAt  by,  p.  70. 
conversation  by  juror  with,  p.  788. 
conversations  with,  disqualifying  as  juror,-  p.  97. 
cross-examination  of,  on  application  for  continuance,  p.  59.  ' 
granting  nonsuit  for  diefect  of  parties,  p.  658. 
.  illness  in  family  of,  as  ground  for  postponement,  p.  30. 
ilness  of,  as  ground  for  postponement,  p.  29. 

for  withdrawal  of  juror,  p'.  545. 
insane  party,  failure  of  representative  to  object  to  evidence,  p.  34^. 
limiting  numbei^'of  witnesses  as  to  character  of,  p.  202. 
meaning  of  word  within  rule  as  to  peremptory  challenges,  p.  105. 
misjoinder  of  plaintilTs  as  ground  for  nonsuit,  p.  658. 

waiver  of  misjoinder,  p.  105. 
mistake  of,  as  ground  for  continuance,  p.  27. 
necessity  for  exception  by,  p.  382. 
necessity  that  judgment  show,  p.  917. 

negligence  of,  in  entering  judgment  presenting  nunc  pro  tunc  entry,  p. 
928. 
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F  ARTY— {continued). 

nunc  pro  tunc  entry  of  judgment  on  death  of  party  after  verdict,  p. 

926. 
postponement  for  purpose  of  bringing  in,  pp.  15,  16. 
postponement  for  want  of  preparation  of ^  p.  23. 
postponement  to  permit  service  ol  other  parties^  p.  15. 
presence  of,  at  trial,  p.  5.  ' 

exclusion  of,  p.  480. 
presumption  of  aiji»3ence  of,  p.  370. 

presumption  of  knowledge, of  character  of  own  witnesses,  p.  301. 
prevailing  party,  certainty  of  verdict  as  to,  p.  818. 
reference  to  family  of,  in  argument^  p.  686. 
reference  to  verdict  to  aid  in  description  of,  p.  852; 
request  by,  for  instructions,  see  Instructions, 
right  to  continuance  to  make  up  issues  on  jEippearance  of  new  party, 

p.  23. 
right  to  take  case  from  jury,  pp.  642  et  seq. 
showing  hostility  of  witness  to,  p.  310. 

cross-examination  to  dhow,  p.  263. 
stopping  trial  for  illness  of,  p.  648. 
substitution  of  necessity  for  exception,  p.  369. 
treating  jurors,  p.  788. 
Consent  of, 
to  clerk's  reception  of  verdict,  p.  837. 
to  communications  between  judge  and  jury,  p.  634v 
to  further  instructions,  p.  797. 

to  opening  sealed  verdict  in  judge's  absence,  p.  857.  ,    -      . 
to  verdict  subject  to  opinion  of  cou^rt^  p,  675. 
As  witness. 
exemption  of,  from  operation,  of  order  excluding  witnesses^  p«  198. 
impeachment  of,  as  witness,  p.  265. 

by  proof  of  inconsistent  statements  or  acts,  p.  266.  ^  .. 

nec^sijby  for  laying  foundation,  p.  .265.  .    . 

recalling  for  purpose  of  layix^,  p.  266. 
instructions  as  to  testimony  of,  p.  759. . 

when  his  is  the  only  evidence,  p.  759. 

when  contradicted  by  himself,  p.  759, 
refusal  to  allow  testimony  in  absence  of  counsel,  p.  5.    ,     , 
necessity  for  submitting  testimony  of,  to  jury,  p.  668. 
precluding  from  testifying  in  own  behalf  by  limiting  number  of  wit- 
nesses, p.  201. 
question  for  jury  as  to  credibility  of,  as  witness,  p.  5^2. 
right  to  testify  as  to  motive,  p.  502. 
to  intent,  p.  490. 

common-law  rule,  p.  490*  ^ 

rule  under  statutes,  p.  491. 
right  to  exclude  witness  who  is  a  party,  p.  6. 
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PASS,  -.  '    ' 

asking  juror  IM  to  effect  of  plaiBtiff's  riding  on,  p.  80. 

PASSENGERS,  ,    , 

Bee  Carriers.  * 

PASSION, 

excesfiiven'ess  of  verdicJt  showing,  p.  8S0.  .      • 

inadequacy  of  verdict  showing,  p.  882. 

PATENT, 

limiting  number  of  witnesses  as  to  utility  of,  p.  203. 

PATERNITY, 

showing  child  to  jury  to  prdve,  p.  420. 

PAUPER  AFFIDAVIT, 

admissibility  of  to  impeach  witness,  p.  278. 

PAYMENT,  ../  .......... 

effect  of  plea  of,  on  right  to  open  and  close,  p.  146. 
question  for  jury  as  to,  pp.  579,  680.  ' 

as  to  nature  of,  p.  S77. 
specific  finding,  as  to  time  of  as  prevailing  over  general  recapUultttlon 

of  payments  nlade,  p.  906. 
burden  of  proof,  p.  472. 

PEACP  iOiaSRi  . 

question  for  jury  as  to  intoxicating  nature  of,  p.  573. 

PECUNIARY  INTEREST,  :     .     , 

impeachment  of  witness  by  proof  of,  p.  280. 

PEDIGREE,  r.  >   ..  ,:  ,  ..  ,  a 

declarations  or  acts  of  others  as  evidence  of,  p.  504. 
entries  in  Bible  as  evidence  of,  p.  504. 

PENALTY, 

privilege  of  witness  against  answering  questions  subjecting  to,  p.  203. 
right  to  open  and  close 'ili' action '  fbr,  f^i- 136.     ' 

PENITENTIARY, 

corroboration  of  witness  admitting  confinement' !in,  p.  315. 
impeachment  of  witness  by  proof  of  fconftneftieftii  in,  p.  291. 

PEN«ION,LAWSit  .-. 'i     , 

impeachment  of  witness  by  proof  of  conviption  lor  violation  of,  p.  289. 

PEREMPTORY  CHALLENGE, 

see  Impaneling  the  Jury.  • 

PEREMPTORY  INSTRUCTION, 

allowing  further  testimony  after  request'  for,  p.  18$. 
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PEREMPTORY  INSTRUCTION—  ( continued) . 

alphabetical  table  of  cases  by  states  showing  proper  practice,  pp.  642 

et  seq. 
as  to  specific  fact,  p.  743. 
to  plaintiff,  propriety,  p.  661. 
request  by  both  parties  for,  p.  662. 
takyig  case  from  jury  by,  see  chapter  xxn.,  pp.  637  et  seq. 
where  improper  evidence  admitted  without  objection^  p.  751. 

PERFECT  TITLE, 

question  for  jury  as  to,  p.  556. 

PERJURY, 

cross-examination  of 'witness  as  to,  p.  256. 
impeachment  of  witness  by  proof  of  prosecution  for,  p.  316. 
by  proof  of  expulsion  from  Masonic  lodge  for,  p.  293. 

PERSON, 

physical  examination  of,  see  Physical  Examination. 

PERSONAL  INJURY, 

evidence  of  statements  of  pain  after,  p.  481. 

experiment  to  show  extent  of,  p.  444. 

physical  examination  of  plaintiff,   see  Physical   Examination. 

proof  of  damages  from,  p.  500. 

question  for  jury  as  to  cause  of,  p.  557. 

reference  in  argument  to  defendant's  protection  by  insiirlinoey  p.  687. 

PERSONAL  KNOWLEDGE, 

'  counsel  arguing  from,  p.  684. 

PERSONAL  PROPERTY, 

sufficiency  of  description  of,  in  verdict,  p.  820. 

.PERSONAL  STATUS, 

question  for  jury  as  to,  p.  567. 

PETITION, 

see  Complaint,  Declaration,  and  Petition. 

PHOTOGRAPH, 

competency  of,  pp.  434,  505. 

as  question  for  court,  p.  356. 

showing  fidelity  of,  p.  437. 

taken  at  age  when  changes  are  taking  place  rapidly,  ^  4S4. 

of  palm  prints  as  evidence,  p.  436. 
obscenity  of,  exhibition  to  prove,  p.  432. 
of  putative  father,  exhibiting  child  to  show  resemblance  to,  p.  427. 

PHYSICAL  CONDITIONS, 

question  for  }ury  as  to,,  p.  573. 


PHYSICAL  EXAMINATION, 

exhibition  of  person,  p.  425.  ,  .  -       ' 

identity,  p.  426.    .    ,  .1  .. 

age,  legitimacy,  paternity,  p.  425. 
personal  injuries,  p.  428.       .    ^  ' 

of  one  suing  for  personal  injuries,  pp«  428.  , 

.  testinkony  of  physician  esamioing,  p.  428,  ,  , 

exhibiting  wounds  to  jury,  p.  428. 
out  of  presence  ol  objacting  party^  p.  $•      :      • 

PHYSICAL  INABILITY, 

of  party  as  ground  for  continuance,  p.  30. 

PHYSICIAN, 

certificate  of   party's   illness  by,  presented  on   motion-  lor   pofitpone^ 

ment,  p.  30. 
examination  by,  of  one  suing  for  personal  injuries,  p^  428. 
A8  witness, 
compensation  o|,  p.  214. 

complaints  of  pain  to,  admissibility,  p.  482.  • 
cross-examination  as  to  reputation  of,  for  skill,-: p.  25(X.  ' 
examination  of,  p.  247. 

form  of  hypotheftical  question  to,  pp.  ^21,  222. . 
impeachment  of,  as  witness  to  testator's  sanity,  pp.  272>  276. 

by  proof  of  inconsistent  statements^  p.  278. 
weight  of  testimony,  p.  562.  * 

PLACE, 

for  receiving  verdict,  p.  836. 

justice's  failure  to  specify  place  to  which  cause  is  adjourned,  p.  74. 

of  reputation  of  witness  soughjb  to.be  impeached^  p.  286. 

of  trial,  p.  2. 

PLAINTIFF, 

coplaintiffs,  see  Coplaintiffs. 

compulsory  nonsuit  against,  see  Compulsory  Nonsuit. 

course    of,   to   defeat   motion   for    nonsuit,   etc.,   p.    659. 

limits  of  opening  of,  p.  162  et  seq. 

motion  by,  for  verdict,  p.  660. 

pleadings  of,  see  Complaint,  etc.;  IReply. 

right  to  open  and  close,  see  chapter  v.,  pp.  142  iet  seq. 

voluntary  nonsuit,  see  Voluntary  Nonsuit. 

PLAT, 

competency  of,  as  question  for  court,  p.  356.  •    '' 

introduction  in  evidence,  p.  478. 

PLEA, 

f    necessity  for  exception  to  rejection  of,  p.  369.  < 

Abbott,  Civ.  Jur.  T.— 68. 
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PLEADINGS, 

see  also  Complaint;  Answer;  Demurrer. 

affidavit  of  defense,  see  Affidavit  of  Defense. 

amendment  of,  see  Amendment. 

as  part  of  judgment  roll,  p.  920. 

conformity  of  verdict  to,  p.  824. 

considering  contents  of,  together,  on  application  to  take  case    from 

jury,  p.  663. 
cross-examination  as  to  statements  in,  contrary  to  testimony,  p.  253. 
demurrer,  see  Demurrer, 
frivolous  pleading,  see  i^'rivolous  Pleading, 
instruction  as  to,  see  Instructions. 

legal  effect  or  sufficiency  of,  as  question  for  court,  p.  583. 
liberal  construction  of,  <m  motion  to  dismiss,  p.  115. 
motion  on,  see  Motion. 

necessity  for  objection  that  evidence  is  inadmissible  under,  p.  343. 
not  stating  cause  of  action,  necessity  for  exception,  p.  367. 
permitting  jury  to  take  with  them,  on  retiring,  p.  782. 
reference  to,  in  counsel's  argument,  p.  682. 
reference  to,  in  judgment,  p.  919. 
reply,  see  Reply, 
responsiveness  of  verdict  to  issues  raised  by,  p.  816. 

of  special  verdict  to,  p.  872. 
striking  out,  see  Striking  Out. 
supplemental  pleading,  see  Supplemental  Pleading, 
use  of,  see  chapter  xiv.,  pp.  412  et  seq. 
variance  between  verdict  and  express  admissions  in,  p.  817. 
verdict  in  excess  of  amount  asked  in,  p.  829. 
Eteotion  hetween  counts  of. 
inconsistent  causes  of  action,  pp.  127  et  seq. 
inconsistent  defenses,  pp.  131  et  seq. 
time  for  objections,  p.  133. 
waiver,  p.  133.  v  »      • 

misjoinder,  p.  134, 
exceptions  to  ruling,  p.  134. 
As  evidence, 
admissibility  of,  to  impeach  witness,  p.  278. 
as  record  evidence  of  judgment,  p.  931. 
necessity  for  putting  in  evidence,  p.  419. 
offered  in  evidence,  right  to  rebut  admissions  in,  p.  177. 
copy  not  best  evidence,  p.  424. 

pleading  of  one  party  admissible  against  another,  pp.  417,  418.    • 
Reading  to  jury, 
necessity  for  exception,  p.  372. 
reading  adversary's  pleading,  p.  412. 

allegations  in  verification  of  adversary's  pleading,  p.  416. 

contradicting  part>  p.  415.  ^    \ 


.    mbML  1075 

PLEADINGS—  ( oontiMied) . 
'*  ^    mere  ffitttaci  from,  p.  416.  

a4yersary's  right  to  read  residue,  p.  417. 

in  other  action  after  amendn^ent,  p.  422. 

permitting  amendment  of,  p.  413. 

original  after  amendment,  pp.  ^14,  422.  ^ 

showing  personal  sanction,  p.  415. 
reading  one's  own  pleading,  p.  418. 

by  counsel  in  opening,  p.  165.  %; 

matters  in  issue,  p.  418. 

matter  admitted,  p.  419.   • 
reading  pleadings  in  other  action,  p.  420. 

competency  M^^agKinBt  stranger,  p;  420. 

original,  after  amendment,  p.  422. 

right  to  rebut,  explain,  or  qualify,  p.  420. 
Judgment  on, 
lor  insufficiency  of  complaint,  pp.  114  et  seq. 

admission  by,  of  truth  of  pleadings,  p«.  1J14.   .    . 

liberal  construction  of  complaint  on,  p.  115. 

motion  precluded  if  material  issue  raised,  p.  118. 

motion  precluded  if  defect  in  complaint  is  not  misleading  be- 
cause apparent,  p.  118. 

action  against  seyeraLdef^ndants^  p.  119. 

specifying  ground,  p.  119. 

exception  to  rulings  p.  120. 

amending  to  defeat  amotion,  p,  120. 

when  motiQp  to  be  made,  i>.  121. 

taking  allegations  c^  complaint  as  true  motion  for,  p.  114. 

for  frivolousness  of  complaint,  p.  117. 

because  of  admitted  defense,  p.  122. 
for  insufficiency  of  answer  or  because  of  admitted  cau^  of  action,  pp. 
123  et  seq. 

answer  denying  all  material  allegatipns  of  petition,  p.  125. 

test  of  sufficiency,  p.  126. 

when  motion  to  be  made,  p.  .126. 

waiver  of  right  to  move,  p.  127. 

exception  to  ruling,  p.  126. 

for  frivolous  or  erasire  ^rnswer^  p.  123.' 
for  want  of  verification^  p*  117. 
necessity  for  exception  to  motion  for,  p.  369. 

I 

PLEDGE, 

question  for  jury  as  to  pledgee's  negligence,  p.  684. 

POCKET  MEMORANDUM, 

use  of,  to  refresh  recollection,  p.  237. 
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POLICE,  _  ... 

cross-examination  as  to  discharge  or  compulsory.  j:e8|gnation,  p.  255. 

POLLING  JURY, 

consequence  of  juror's  dissent,  p.  842.  .      ' 

definition  of  term,  p.  839.  .      •     . 

mode  of,  p.  841.  .  . 

object  of,  p.  839. 

right  to,  p.  839.  '• 

right  of  juror  to  dissent,  p.  842. 

time  for  requesting,  p.  841. 

POLLUTION, 

question  for  jury  as  to  compeojsation  for,  p«  fiSfi, 

POLYGAMY, 

belief  in,  as  affecting  competency  as  juror,  p.  95. 

POPULATION, 

judicial  notice  of,  p.  495. 

POSITIVENESS, 

•evideoce  of  reason  for,  p.  605.. 

POSITIVE  TESTIMONY,  ^ 

instructions  as  to  relative  weight  of,  p.*  758. 
SuhnUsaion  of,  to  jury. 

when  met  by  beliefs  or  impressions,  p.  670*.  'i 

when  met  by  circumstantial  evidence,  p.  G70.     •   -j      •  • 
when  met  by  inconsistency  of  physical  facts,  p,  6T0.  -    ■       - 
when  met  only  by  conclusion  of  law,  p.  671. 

POSSIBILITY  OF  ISSUE, 

doctrine  of,  p.  505.  .    ,.     ,  .       j 

POSTEA,  * 

as  part'  of  judgment  roll,  p.  920. 
embodying  verdict  in,  p.  908, 
what  may  be  included  in,  p.  9?1. 

POSTOFFICE, 

excusing  postmaster  from  struijkJTify,'p.  169., 
presumption  of  receipt  of  letter  piit  in,  p;  500.    ■  ■■    ■ 

1  •  11*1 

POSTPONEMENT, 

affidavit  for,  see  Affidavit. 

application  for,  B»e  ch^pjter  iy.,(P.P-  7~75, 

as  result  of  withdrawing  juror,  p.  545. 

by  agreement  or  consent,  pp.  70,  542.  .      , 

by  justice  of  the  peace,  p.-  74.    , 
by  justice  of  the  peace,  pp.  72  et  seq. 
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rpSTPONEMENT— (continued) . 

failure  to  specify  time  and  place,  p.  74. 

holding  case  open,  p.  75. 

by  reason  of  law,  p.  71. 

by  next  term,  p.  71. 

extension  by  legal  Jioliday,  p.  71. 

discretion  of  court  as  to,.pp,  9  et  seq. 

of  justice  in  permitting  opposition  tp  motion,  p.  59, 
effect  of,  on  right  to  withdraw  approval  of  jurpr,  p.  104. 
materiality,  competency,  relevancy,  etc.,. of  evidence  sought,  pp.  46,  47. 
mistrial  by,  after,  taking  of  evidence,  p.  113. 
motion  for,  when  unprepared  with  rebutting  evidence,  p.  543. 
necessity,  for  application .  and  order,  p.  9. 
necessity  for  motion,  p.  24. 
necessity  for  exception  to  denial  of,  p.  369. 
notice  of  application,  p.  12. 
of  garnishment  proceedings,  p,  14, 
of  plaintiff's  exalnination,  p.  182. 
of  ruling  as  to  admissibility  of  evidence,  p.  352. 
on  court's  9wn  motion,  p.  9. 
probability  of  isecuring  desired  evidence,  p.  49. 

failure  to  subpoena  witness  as  affecting  right  to  postponement,, p.  43. 
reception  of  verdict  during,  p.  830, 
refusal  of,  on  admission  of  what  it  i»  stated  absseot   witness  would 

testify,  p.  6. 
remedy  for  refusal,  pp.  65  et  seq. 

exception  and  review  of  ruling,  pp.  05  et  seq. , 

necessity  for  exception,  pp.  65,  68. 

preservation  of  exception,  pp.  65,  68.. 

sufficiency  of  specification  of  error,,  p.  68. 

necessity  that  judgment.be  final,  p.  69. 
time  for  application  for,  p.  IJ. 
who  may  apply  fgr,  n.  12. 

right  of  intervener  to  apply  for  continuance,  p.  12. 
withdrawal  of  juror,  see  Withdrawal  of  Juror. 
CfrouvjCts  for. 

absence  of  counsel,  see  Absence  of  Counsel. 

absence  of  documentary  evidenpe,  p.  42. 

absence   of   incompetent,  hearsay,  irrelevant,  immaterial,  cumulative, 

improbable  or  secondary  evidence,  pp.  46,  47. 
absence  of  party,  see  Absence  of  Party, 
absence  of  witness,  see  Absence  of  Witnesses. . 

amendment  pi  pleading,  contents  of  i^fiidayits  on  application  for,  p.  .55. 
examination  of  map,  p.  544. 

illness  of  counsel  or  member  of  his  family^  p.  33. 
illness  of  pafrty,  p.  ^9. 
illness  in  party's  family,  p.  30. 
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POSTPONEMENT— ( oo»«im*fd) . 
death,  of  party,  p.  31. 
intoxication  of  party,  p.  31. 
insanity  of  party,  p.  32. 
matters  affecting  cause  of  action,  p.  12. 
matters  of  process  or  bringing  in  parties,  p.  15. 

service  too  recent  before  term,  p.  15. 

perfecting  or  serving  process,  p.  15. 

amendment,  p.  15. 

serving  or  bringing  in  parties,  p.  15. 
matters  pertaining  to  pleadings  or  issues,  p.  17. 

amendment  of  pleadings  generally,  pp.  17-20. 

counsel  must  show  that  amendment  raised  issues  he  is  not  pre- 
pared to  meet,  p.  18. 

where  amendment  relates  to  matters  within  knowledge  of  party, 
p.  22. 

statutory  amendment  of  pleading,  effect  of  previous  notice,  p.  22. 

failure  to  ask  for  postponement,  p.  23. 

giving  defendants  time  to  rejoin,  p.  23. 

time  to  make  up  issues  on  appearance  of  new  party,  p.  23. 

failure  to  file  copy  of  account,  p.  11. 
'    ^tnistake  of  counsel  or  party,  p.  27. 

providential  or  unavoidable  cases,  p.  29. 

illness  of  party,  p.  29. 

illness  in  party's  family,  p.  30. 

physical  inability  of  party,  p.  30. 

death  of  party,  p.  31. 
obtaining  jury,  p.  17. 
other  suit  pending,  p.  12. 
pending  settlement,  pp.  12,  14. 
proceedings  on  appeal  or  error,  p.  13. 
public  excitement  or  prejudice,  p.  16. 
seeking  discovery  and  production  of  paper,  ^.  42.  • 

surprise  at  trial,  pp.  18,  20,  25. 

failure  of  evidence,  p.  25. 

in  case  of  amendment  to  defeat  motion  to  diBinlss,  p.  120. 

being  misled  by  witness,  p.  25. 

by  admission  of  evidence,  p.  26. 

by  exclusion  of  evidence,  p.  26. 

requisites  of  affidavit,  p.  54. 

time  to  apply  for,  p.  11. 

waiver  of,  p.  27. 

contents  of  affidavit  on  application  for,  pp.  61,  64,  65. 
trial  amendment,  p.  40. 

unexpected  continuance  of  other  cause  sat  for  trial,  p.  24. 
unpreparedness  of  counsel,  p.  24. 

affidavit  as  to,  p.  55. 
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unpreparedness  of  party,  p.  23, 

issuance  of  execution  on  foreign  judgment  as  ground  for  continuance 
of  action  thereon,  p.  13. 
Second  applioation, 

application  for,  p.  0. 

because  of  counsel's  illness,  p.  33. 

before  justice  of  tl^e  peace,  p.  72. 

necessity  for  definitely  stating  nature  of  desired  evidence,  p.  56. 

ouster  of  justice's  jurisdiction  by,  p.  72. 

to  recall  witness  who  has  left  the  state,  p.  49. 
Third  application, 

requisites  of  affidavit  in  support  of,  pp.  56,  57. 

ouster  of  justice's  jurisdiction  by,  p.  73. 
Opposing  motion  for. 

generally,  pp.  57  et  seq. 

presumptions,  p.  57. 

counter-affidavits^  p.  68. 

calling  party  making  affidavit  for  purpose  of  cross-examination,  p^  50, 

admitted  denied  facts,  p.  59  et  seq.  :    i 

effect  of  admission  on  wei^t  to  be  giveai  statemant  in  application, 
p.  61. 

introduotion  of  opposing  testimony  to  impeaclii  statement  in. applica- 
tion, p.  61. 

right  to  withdraw  admisaioD  after  witness  conies  into  courts  p.  6.1. 
Imposing  conditions,' 

generally,  pp.  62  et  seq.- 

disbursements,  p.  62. 

costs,  pp.  38,  62. 

payment  of  costs  within  fixed  time,  p.  63. 

necessity  for  immediate  payment  of  costs,  p.  63. 

stipulation  against  abatement,  p.  64. 

staving  another  suit,  p.  64. 

giving  bond,  p.  6^. 

consent  to  reading  informal  deposition,  p.  62. 

that  only  a  limited  number  of  witnesses  be  called,  p.  62. 

confession  of  judgment  for  undisputed  part  of  claim,  p.  62. 
Temporary  adjournment  during  trial, 

during  deliberation  of  jury,  p.  796. 

of  court  on  Sunday  after  receiving  verdict,  p.  836. 

permitting  jury  to  separate  after  finding  verdict  during,  p.  776. 

separation  of  jury  during  temporary  adjournment^  p.  775. 

to  private  house,  p.  525. 

PRECAUTIONS, 

after  accident,  evidence  of,  p.  481.. 
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PREFERENCE, 

excessiveness  of  verdict  showing,  p.  830., 

• 

PREJUDICE,  • 

against  or  in  favor  of  business  or  calling  as  disqualifying  as  juror,  p. 

98. 
examination  of  jurors  as  to,  p.  79. 
excessiveness  of  verdict  showing,  p.  830. 
disclosure,,  of,  by  verdict  against  evidence,  p.  810. 
inadequacy  of  verdict  showing,  p.  832. 
Of  jury, 

arousing  in  counsel's  argument,  p.  684. 

as  ground  for  postponement,  p.  .16. 

cross-examination  of  witness  to  show,  pp.  250,  251. 

refraining  from  expression  in  charge  calculated  to  excite,  p.  721. 

setting  aside  juror  for,  p.  106. 

PREJUDICIAL  ERROR, 

allowing  anticipatory  rebuttal  as  part  of  case  in  chief,  p.  175. 

awarding  right'  to  open  and  close,  pp.  159  et  seq* 

judgment  awarding  nonsuit,  p.  541. 

misconduct  of  party  during  view,  ppi  738,  789. 

misstating  nature  of  cause  of  action  in  opening,  p.  165. 

permitting  jufy  to  take  pleadings  with  them  on  retiring,  p.  782, 

reference  to  irrelevant  and  impertinent  matters  in  opening,  p.  164. 

separation  of  jury  without  consent  of  eourt^  p^  776. 

inattention  of  juror  from  sleepiness,  p.  788. 
Errors  of  judge, 

absence  of  judge,  p.  521. 

judge's  remarks  disparaging  counsel,  p.  530. 

judge's  complaint  on  consumption  of  time,  p.  529. 

absence  of  judge  from  court  room  during  trial,  p,  4. 
In  selection  of  jury, 

in  excusing  juror,  pp.  Ill  et  seq. 

in  excusing  persons  from  jury  list,  pp.  112  et  seq,. 
Election  between  counts. 

requiring  election  between  counts  at  close  of  evidence,  p.  184. 
ruling  on  motion  to  compel  election,  p.  135. 
As  to  evidence, 

admission  of  improper  evidence  over  objection,  p.  360. 

admitting  evidence  on  undisputed  facts,  p.  363. 

allowance  of  leading  question,  p.  223. 

excluding  evidence  as  to  undisputed  fact,  p.  363. 

exclusion  of  rebutting  evidence*,  p.  176. 

permitting    answer    to    hypothetical    question    assuming    Unsupported 
fact,  p.  219. 

persistent  efforts  to  place  contents  of  letter  before  jury,  p.  331. 

refusal  to  strike  out  incompetent  evidence^  p.'4<^l. 
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PREJUDICIAL  ERROR— (con twiti^d). 

submitting  competency  of  photograph  or  map  to  jury^  p.- 356. 

unconditional  admission  of  evidence,  p.  359. 
As  to  instructions. 

failure  to  mark  instruction  "given"  or  "Defused,"  p.  712.       ... 

inconsistent  and  unharmonious  instructions,  p.  726. 

instruction  expressing  judge's  personal  opinion,  p.  753. 

jury's  disobedience  of  erroneous  instruction,  p.  813. 

misstating  evidence  in  instructions,  p.  749. 

oral  charge  to  jury,  p.  714. 

in  .absence  of  request  for  written  char^e^  p.  701. 

reference  to  pleadings  in  instructions,  p.  734. 
Argiiment  to  jury.  >  ......  . 

in  argument  to  jury,  p.  695. 

allusions  in  argument  to  former  trial,  p.  6S5. 
As  to  verdict, 

failure  to  find-  on  ififeUes  not  submitted  to  jury,  p.  818. 
'  interfering  with  diseretion  of  jury  as  to  rendering  geMra^  or  special 
verdict,  p.  -904. 

omission  of  special  verdict  to  find  essential'  fact,  p,  865. 

sealing  up  as  sealed  verdict  paper  stating  inability  to  agree,  p.  788. 

submission  of  interrogatories  not  calling  fo^  uHimate  faeta^  p«.  870. 

submission  of  interrogatories:  calling  for  findings  as  to  ultinlaite  facts, 
p.  898. 

refusal  to  submit  special  Interrogatories  calling  for  a  finding  of  non* 
determihative  facts,  p.  897. 

PRELIMINARY  EXAMINATION, 
of  expert  witness,  p.  190. 

PRELIMINARY .  QUESTIONS, 

to  impeachment  of  witness,  see  Impeac)ime|it  of  Witnesses. 

as  to  competency  of  evidence,  p.  357. 

as  to  sufiiciency  of  evidence  to  go  to  jury,  p.  63?. 

to  question  of  law  as  question  for  court,  p.  550. 

relevancy  of»-p.  214. 

PREPARATION, 

right  to  continu6,nce  for  want  of,  pp.  23,  24, 
of  special  verdict,  p.  879. 

PREPONDERANCE  OF  EVIDENCE, 

weight  of  evidence  generally,  see  Evidence. 

proof  of  crime  by,  in  civil  action,  p.  770. 
Instructions  as  to. 

meaning  of,  p.  729. 

necessity  for  proof  of  case  by,  p.  741.  •.• 

proof  of  civil  issue  by,  p.  769. 
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PRESENCE, 

see  also  Absence. 

of  third  persons  at  trial,  p.  6. 

of  judge  at  trial,  p.  3. 

of  other  officers  of  court,  p.  4. 

of  another  judge  of  same  circuit  consulting  with  counsel,  p. -6. 

PRESENT  SUFFERING, 

statements  of,  admissibility,  p.  481. 

PRESIDENT, 

of  corporation,  exclusion  of,  as  witness  during  trial,  p.  200. 

PRESS  COPY, 

of  letter  as  evidence,  p.  500. 

PRESUMPTION, 

as  to  harmlessaesft  of  excluding  competent  jurors,  p.  112. 

as  to  qualification  of  jurors  whose  names  are  on  general  list,  p.  83. 

as  to  relative  weight  of  affrmative  and  negative  testimony,  p.  757. 

burden  of  proof,  see  Burden  of  Proof* 

attaching  to  commercial  paper  right  to  go  to  jury,  p.  562. 

from  date  of  document^  p.  474. 

from  facts  found  in  special  verdict,  pp.  865,  867,  868. 

from  failure  to  call  witness,  pp.  449,  760. 

from  refusal  to  produce,  document,  p.  761. 

upon  destruction  and  suppression  of  evidence,  p.  476. 

in  favor  of  applicant  for  continuance,  p.  57. 

of  adequacy  of  instrument,  p.  465.    > 

of  consent  to  communications  between  judge  and  jury,  p.  686. 

of  counseFs  acquiescence  in  continuance,  p.  70. 

of  death  from  absence,  question  for  jury  as  to,  p.  564. 

of  good  faith  in  ordinary  transactions,  p.  489. 

of  husband's  agency  for  wife,  p.  458. 

of  innocence,  p.  470. 

of  jurisdictional  facts,  p.  497. 

of  juror's  presence  at  opening  of  sealed  verdict,  p.  866. 

of  motive  or  intention,  pp.  490,  491. 

of  negligence  from  broken  electric  wire  in  street,  p.  606. 

of  party's  absence,  p.  370. 

of  party's- consent  to  further  instructions,  p.  79^7* 

in  favor  of  official  act,  p.  497. 

of  performance  of  official  duty,  p.  503. 

of  proper  indorsement  by  clerk  on  judgment  abstract^  p.  928. 

of  receipt  of  letter  from  mailing,  p.  499. 

of  surprise  from  amendment  of  pleading,  p.  20. 

of  timely  entry  of  judgment,  p.  924. 

<m  appeal,  see  Appeal, 
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PRESUMPTION— .(«m*fiii#«<l). 

question  for  juiy  as  to,  p.  554, 
of  negligence,  pp.  590  et  aeq. 

that  party  knows  character  of  own  witnesses,  p,.301. 

that  pleading  was  made  under  pleafler's  ins,tnuQtions,  p.  422.   . 

submitting  case  to  jury  where  different  inferences  may  be  drawn,  p. 
667. 
Inatruoiions  as  to. 

iHstruetibtts  a«  to  preerumption  of  fact,  in  Federal  Court,  p.  742. 

instruction  that  evidence  raises  presumption  of  fact,  p.  755. 
'     necessity  for  stating  presumptions  of  law  in  instructions;  p.  742. 
As  to  verdict, 

in. favor  of  general  verdict,  p.  905. 

in  favor  of  special  as  against  general  verdict,  p.  888. 

nonexistence  from  failure  of  special  verdict  to  find,  p.  878. 

PHEVAILING.  PARTY, 

cerj^iQty  of.  verdict  as  to,  p.  818.    : 
necessity  that  judgment  show,  p.  917« 

PREVIOUS 'testimony, 
see  Former  Testiinony*     ' 

PRICE  LISTS, 

consulting,  to  refresh  recollection,  p^  233; 

PRINCIPAL  AND  AGENT, 
see  Agency. 

PRINCIPAL  AND  SURETY, 

disqualification  as  juror  of  employee  of  sureties,  p.  94. 
disqualification  as  jutor  of  surety  oh  prosecution  bond  of  plaintiff 
in  similar  action,  p.  88. 

PRIOR  CONSISTENT   STATEMENTS  OP  WITNESS, 
admissibility,  p.  320. 

PRIOR  CONVICTION, 

of  crime,  cross-ezaminatioii  ag  to,  pp.  254,  256. 

PRIVATE  ACT, 

judicial  notice  of,  p.  498. 

PRIVATE  CONFERENCE, 

by  counsel  with  witness,  p.  105. 
by  court  with  witness,  p.  197. 

PRIVILEGED  COMMUNICATIONS, 
as  ground  for  postponement,  'p.  66. 
cross-examination  to  show  privileged  charaeteTi  p.  360. 
exclusion  of,  by  court  ob.-ow|i  m^tioaj^  j>.  4IQ. 
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PRIVILEGED  COMMUNICATIONS—  (cow <in«<!d)'.   ' 

giving  facts  to  counsel  for  purpose  of  pleading^,  p.  415. 
question  for  court  as  to  privilege,  p.  356. 
question  for  jury  aa  to,  p.  588. 
waiver  of  objection  to,  p.  354.' 

PRIVILEGE  OF  WITNESS, 

claiming  privilege  as  admission,  p.  669. 

conclusiveness  of  witness's  statement  as  to . ijctcr^minatiug  nature. i^f  an- 
swer, p.  210. 

instructing  witness  as  to,  p.  207, 

necessity  for  absolute  indemnity,  p.  208. 

necessity  for  disclosing  entire  transaction  wh^en  part  disclosed. ;  p.  200. 

necessity  for  witness  claiming  privilege,  p,  2p6, 

'not  to  give  criminating  evidence,  p.  ^03. 

personal  nature  of,  p.  265. 

requiring   witness  to  show  how   answer   will   eliminate  him,   ^. '  210. 

showing  by  other  testimony  how  sttiswer  cannot  incriminate  witliess. 
p.  211.  . 

waiver  of,  p.  205.  .      .    *      ,        . 

when  protected  from  effect  of  disclosure,  p.  207. 

PROBABILITY, 

question  for  jury  as  to,  p.,  665. 


.  i 


PROBABLE  CAUSE, 
certificate  of,  p.  939. 
question  for  jury  as  to,  p.  564. 

PROBATIVE  FACTS,  . ' 

sufficiency  of  special  verdict  finding,  p.  865^ 

*  '    '      •  ,    .  ,  .         <  

PROCEEDINGS  IN  ERROR,  

see  Error  Proceedings.  .  . 

»  '  '  ' 

PROCESS, 

permitting  jury  to  take  with  them  on  retiring,  p. .  78S*. 
postponement  for  recent  service  of,  p.  15. 

PROCRASTINATION, 
in  trial,  p.  3.      - 

PRODUCTION, 

of  attesting  witness,  p.  609. 

of  chattel,  right  to  compel,  p.  4S2, 

of  document  on  notice,  p.  477. 

of  document,  refusal  of,  p.  477. 

of  papers,  postponement  to  obtaaV)  p.  49* 

PROFESSIONAL  SERVICES,  ,      : 

expert  testimony  as  to  the  vatue  of j  1^.  SSSL 
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PROHIBITED  ARTICLES,  . 

construction  i>^  terja  in  insurance  policy,  p«  685. 

PROMISE  NOT  TO  PROSECUTE, 

effect  of,  on  privilege  of  witness,  p.  207* 

PROMISE  TO   CONNECT, 

apparently  irrelevant  evidence,  p.  334. 

PROMISSORY  NOTES,         ' 
see  Bills  and  Notea. 

PROOF, 

generally,  see  Evidence.  ' 

burden  of,  see  Burden  of  Proof. 

order  of,  see  Order  of  Proof. 

special  verdict  finding  facts  not  sustained  by,  p.  871. 

PROPONENT, 

exclusion   of,   as  witness   during  trial,   p.   20Q. 

PROSTITUTE,         . 

in»peacliment  of  witness  by  prObf  of  being,  pp.  283,  293. 

PROTECTION, 

of  privilege  of  witness,  see  Privili^ge  of  Witness. 

PROTHONOTARY, 

as  court  officer,  p.-  4.'  '  " 

presence  of,  at  trial,  p.  4.  ' 

PROTRACTED  EXAMINATION, 
of  witness,  arresting,  p.  106. 

PROVINCE  OF  COURT  AND  JU»y,  ,, 
see  Questions  of  Law  and  Fact. 

PROXIMATE  CAUSE,  .    . 

question  for  jury  as  to,  p.  657.  • 
necessity  of  defining  in  instruction-,  p.  730i. 

PRURIENT  EVIDENCE, 

prohibition  against  publicaUon  of,  p.  6. 

PUBLICATION, 

of  evidence,  prohibition  against,  p.  6. 

of  summons,  po&fp'onemont  for  incompleteness  of,  p.  15. 

PUBLIC  EXCITEMENT,. 

as  ground  for  postponement,- p.  Id. 

PUBLIC  HATRED, 

I  '  •        '  ' 

privilege  against  answering  questions  exposing  to,  p.  206. 
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PUBLIC  IGNOMINY, 

privilege  against  aaewering  questibliEf  exposing  to,  p.  205. 

PUBLIC  POLICY, 

as  question  for  court,  p.  -585. 
as  to  interest  of  jurors,  p.  88. 

PUBLIC  PROSTITUTE, 

impeachnient  of  witness  by  proof  of  being,  pp.  283,  30Sb 

PUBLIC  TRIAL, 

necessity  for,  p.  2. 

decorum,  private  trial  necessary  to  secvae,  p.  3. 

matrimonial  actions,  p.  3. 

trade  secrets  involved,  p.  3« 

PUBLIC  USE, 

as  question  for  court,  p.  656. 

PUNITIVE  DAMAGES, 

necessity  for  judgment  specifying  amount  of,  p.  018. 
necessity  of  defining  in  instruction^  p.  .730.  .   • 

PURPOSE, 

of  proposed  evidence,  statement  of,  p.  333.. 

PUTATIVE  FATHER, 

exhibition  ot  child  to  show  resemblance  to,  p.>  420. 


( 


QUAKER, 

mode  of  swearing  as  witnecM,  p.  '104.       - 

QUALIFICATION, 

of  jurors,  see  Impaneling  the  Jury, 
of  pleadings  in  other  action,  p.  420. 
of  requested  instruction[e(>  p.  710. 

QUESTION, 

question  for  jury,  see  Question  for  Jiurf* 

special,  see  Special  Questions. 
To  tcntneas,  , 

hypothetical  /]^uestions,  see  Hypothetical  QuestioBfl. 

leading  questions,  see  Leading  Questions. 

preliminary  questions,  see  Preliminary  Questipns. 

form  of,  to  impeaching  witness,  p.  280.  «; 

general  questions  touching  a  cause  and  various  issues  thereof,  p.  2X5. 

compound  question  part  only  of  which  is  proper^  p.  215. 

argumentative  questions,  p.  215. 
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QUESTION— ( contmi*«tf) : 

assuming  facts  not  proved,  p.  216. 

calling  for  expert  -witness,  p.  216. 

calling  for  expected  answer  before  putting,  p.  339. 

offer  of  evidence  without  putting,  p.  331. 

written  questions,  p.  250. 

QUESTION  AND  ANSWER, 

giving  of  testimony  by,  p.  105. 

QUESTION  OF  LAW, 

finding  on,  by  jury  as  overruling  special  verdict,  p.  004. 

QUESTIONS  OF  LAW  AND  FACT, 

distinguishing  between,  in  instructions,  p.  754. 

functions  of  court  and  jury  generally,  p.  540. 

in  Federal  courts,  p.  561. 

invading  province  of  jury  in  instructions,  pp.  744,  754. 

instructions  assuming  facts,  p.  744. 
question  of  fact  preliminary  to  law  questions,  p.  550. 
right  to  go  to  jury  on  presumption  attaching  to  commercial  paper, 

p.  562. 
abandonment,  p.  678. 

of  master's  employment,  p.  560. 
acceptance,  p.  578. 
admissibility  of  evidence,  p.  355. 
admissibility  of  dying  declarations,  p.  551* 
adulteration,  p.  573, 
assent,  p.  577. 
assumption  of  risk  by  employee,  p.  625. 

railroad  employee,  p.  631. 
belief,  p.  580. 

bodily  or  mental  condition,  p.  672. 
capacity,  p.  567. 
cause  and  effect,  p.  557. 

proximate  cause,  p.  557. 
character  of  occupancy  of  property,  p.  580. 
character  of  way  used  by  public,  p.  674. 

common  enterprise,  p.  568.  '    ' 

compensation  for  polluting  water,  p.  555. 
condonation  of  servant's  misconduct,  p.  57.2. 
delivery,  p.  578. 
diligence,  p.  564. 

of  telegraph  company,  p.  634. 
duress,  p.  575. 

duties  of  corporate  directors,  p.  667. 
effect  of  bad  treatment  by  husband  or  wife,  p.  572. 
election,  p.  578. 
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QUESTIONS  OF  LAW  AND  FACT— (confm«cd). 
eminent  domain,  p.  555. 
fixtures,  p.  574. 
incorporation,  pp.  556^  567« 
infancy,  p.  568. 
inferences,  p.  564. 
insurable  good  health,  p.  572. 
intent,  p.  577. 

intent  of  landlord  who  relets  premises  after  abandonment,  p.  678. 
intoxication,  p.  573. 
intoxicating  nature  of  beverage,  p»  573. 
invalidity  of  foreign  incorporation  as  defense,  p.  656. 
justification  for  insubordinate  act,  p.  564, 
knowledge,  p.  680. 
legal  proximity,  p.  559. 
libel  or  slander,  p.  587. 

justification  for  publication,  p.  589. 

question  of  malice,  p.  589. 
malicious  prosecution,  p.  587. 

correctness  of  counsel's  advice,  p.  590. 
measure  of  damages,  p.  556. 
mental  perceptions,  p.  580. 
mental  purpose,  p.  577. 
nature  of  officer's  act,  p.  569. 
necessary  supplies  for  undertaking,  p.  563. 
necessary  work  for  Sunday,  p.  563. 
necessity,  p.  559. 

for  taking,  p.  555. 
nonoccupancy,  p.  574. 
occupation,  p.  567. 

personal  liability  of  disobedient  agent,  p.  571* 
personal  status,  p.  567. 
physical  conditions  and  qualities,  p.  573. 

adulteration,  p.  673. 
predetermination  to  commit  suicide,  p.  577* 
presumptions,  p.  554. 
probable  cause,  pp.  559,  564. 
probability,  p.  565. 

•f  frightening  of  horse,  p.  608. 
proving  of  perfect  title,  p.  556. 
proximate  cause,  p.  557. 
public  policy,  p.  556. 
public  uses,  p.  566. 
purpose,  p.  577. 
ratification,  p.  569. 
receipt  of  letter  duly  mailed,  p.  501. 
relation  br.tween  parties  to  contract,  p.  56?, 
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QUESTIONS  OF  LAW  AND  FACT^i continued). 

of  fellow  servants,  p.  570. 
V  of  master  and  servant,  p.  568. 

rightfulness  of  servant's  discharge,  p.  571. 
right  to  protection  of  limited  partnership  act,  p.  567. 
right  to  read  Bible  in  public  schools,  p.  556. 
separation  of  white  and  colored  school  children,  p.  566. 
serious   and   wilful  misconduct  within  meaning  of.  Workmen's  Com- 

.pensation  Act,  p.  636. 
stream  as  public  highway,  p.  574. 
total  disability  of  insured,  p.  672. 
uncontradicted  testimony,  p,  552. 
undue  influence,  p.  575. 
vacancy,  p.  574. 
validity  of  release,  p.  577. 
volition,  p.  578. 
waiver,  p.  578. 

waters  as  water  course,  p;  574. 

weight  and  sufficiency  of  evidence  and  credibility  of  witness,  pp.  551, 
553. 

expert  evidence,  p.  552. 

expert  testimony  as  to  value  of  professional  services,  p.  552. 

expert  testimony  as  to  handwriting  and  typewriting,  p.  552. 

evidence  opposed  to  natural  laws,  p.  553.  > 

pleading,  p.  413. 
what  are  fixtures,  p.  574.  i 

Contracts  a/nd  writings, 
construction,   p.   582. 

of  insurance  policies,  p.  684. 

of  statutes,  p.  583. 
goods  included  in  policy,  p.  586. 

construction  of  term  "prohibited  articles,**  in  policy,  p.  585. 
meaning  of  word  "additions"  in  policy,  p.  586. 
insured's  ownership  of  property,  p.  586. 
legal  sufficiency,  p.  5821 

meaning  of  expression  "noon"  and  "standard  time/*  p.  586. 
meaning  of  mark  on  writing,  p.  584. 
meaning  of  terms  of  art  or  science,  p.  587. 
nature  of  traffic  agreement  between  competing  carriers,  p.  583. 
receptioti  of  mailed  notice  and  proofs  of  loss,  p.  686. 
sufficiency  of  pleadings,  p.  583. 
total  destruction  or  total  loss,  p.  686. 

intent  as  to  passing  of  title  under  contract  for  sale  of  goods  to  be 
produced  or  manufactured,  p.  578. 
Eanstence. 

of  agency,  p.  568. 

of  alleged  common  error,  p.  556. 

Abbott,  Civ.  Jur.  T.— 69. 
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QUESTIONS  OF  LAW  AND  FACT— (contrnwed). 

of  marriage,  p.  568. 

of  nuisance,  p.  556. 

of  partnership,  p.  567. 
Fraud. 

generally,  p.  675. 

of  creditors,  p.  576. 

reliance  on  false  representation,  p.  575. 

reasonableness  of  time  allowed  passenger  to  alight,  p.  663. 
Matters  as  to  carriers  generally, 

mode  of  carrying  goods,  p.  565. 

relation  of  passenger,  p.  565. 

time  for  removal  of  goods  at  destination,  p.  566. 

whether  building  was  passenger  depot,  p.  566. 

whether  point  is.  within  depot  grounds,  p.  566. 

whether  railroad  is  carrier,  p.  565. 
Negligence  generally. 

as  to  banks  and  commercial  paper,  p.  635. 

as  to  compressed  air,  p.  622. 

as  to  conditon  of  buildings  or  grounds,  p.  618. 

as  to  escaping  gas,  p.  620, 

as  to  explosives,  p.  620. 

as  to  fire,  water,  electricity,  or  other  dangerous  thing,  p.  620. 

as  to  street  railways,  p.  614. 

care  towards  intoxicated  person,  p.  691. 

cause  of  injury  by,  p.  557. 

in  selling  unfit  food,  p.  625. 

in  u«e  of  automobiles,  p.  609, 

leaving  horse  unfastened  in  street,  p<  608. 

of  innkeepers,  telegraph  companies  and  bailees  or  agents^  p.  634 

of  pledgee,  p.  634. 

passenger  elevators,  p.  59^ 
Negligence  as  to  hightvays. 

generally,  p.  548. 

absence  of  lights,  guards,  or  barriers,  p.  606w    . 

danger  from  overhanging  objects,  p.  606. 

danger  from  vaults  beneath,  p.  605. 

ice  and  snow  on  walks,  p.  606. 

in  use  of  fiutomobiles,  p.  609. 

knowledge  of  defect  on  part  of  public  authorities,  p.  604. 

loose  boards  in  sidewalk,  p.  606. 

obstruction  of  crossing  by  tl'ain,  p.  610. 
N.epUgence  of  carriers, 

generally,  p.  596.  «      ' 

care  towards  helpless,  infirm,  or  intoxicated  passengers,  pp.  603,  604. 

carriers  by  special  contract,  p.  699. 

in  ejecting  passengers,  p.  603. 
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QUESTIONS  OF  LAW  AND  FACT*- (continued). 

speed  of  trains  at  station^  p.  597. 

stops  for  passengers,  p.  507. 

in  leaving  space  between  station  platform'  apd-^sars  as  question  for 
court  or  jvtf,  p.  507. 
Negligence  of  railroads, 

generally,  p.  610. 

as  to  necessary  signals,  p.  612. 

blocking  street  by  train,  p.  610. 

failure  to  avoid  collision,  p.  &kS, 

failure  to  give  signal  at  crossing,  p.  610, 
necessity  for-  additional  sigtiais,  p.  dl2. 

frightening  team  by  unusual  noise,  p,  610. 

in  not  discovering  or  preventing  injury  to  child>  p.  617. 
Negligence  totcnrd  servamta. 

generally,  p.  625. 

infant  servant,  pp.  626,  628. 

in  furnishing  particular  brand  of  fuse,  p.  554. 

railroad  employees,  p.  631. 
Negligence  toward  children, 

on  street  cars  or  tracks,  p.  617. 

toward  infant  employees,  pp.  626  0t  seq. 
Imputed  negligence, 

generally,  pp.  606,  618. 

of  parent  or  custodian  of  child,  p.  617. 
Contributory  negligence. 

in  carrying  on  work  in  or  near  street,  p.  600; 

in  going  near  electric  wires,  p.  622. 

in  guarding  against  fire  or  explogicm,  p.  624»  . 

in  hitching  horse  near  bee  hive,  p.  624. 

in  regard  to  automobiles,  p.  609.. 

in  respect  to  leaking  gas,  p.  623. 
.  intoadcation  as ,  cont^ibul^iog  to  iujury,  p.  591. 

of  bank  depositor,  p.  635. 

of  ferry  man,  p.  624. 

of  guest  at  hotel,,  p.  634. 

of  persons  walking  or  driving  on  street  car  tracks,  p.  615. 
Contributory  negligence  on  highway, 

as  to  automobiles^  p.  609. 

in  driving,  p.  605. 

at  excessive  speed,  p.  605. 

on  wrong  side  of  road,  p.  605. 

crossing  in  front  of  observed  stiieet  ear  as  jury  question,  p.  616. 
Contributory  negligence  of  passenger. 

generally,  p.  596.  .  <  - 

crossing  tracks  or  passing  trains  at  stations,  p.  597. 

in  emergency,  p.  601. 
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QUESTIONS  OF  LAW  AND  FACT— (cow^iwued). 

in  getting  on  or  off  moving  train,  p.  600.     (:■       •    ^. 

of  rejected  passenger,  p.  603. 

of  person  on  boat,  p.  624.  •  ' 

•projecting  part  of  body  past  line  of  car,  p.  600» 

riding  in  unsuitable  place,  p.  600. 
Contributory  negUgence  eta  to  railroads. 

generally,  p.  610. 

assuming  safety  f r6m  raised  gates,  p.  610. 

crossing  railroad  tracks,  pp.  610,  612.  . 

close  to  train,  p.  612.- 

letting  animals  at  large  near  railroad  track,  p.  613. 

looking  and  listening  for  approaching  trains,  p.  610. 

using  path  along  railroad  track,  p.  610. 
Contributory  negligence  of  servant, 

generally,  p.  625. 

effect  of  master's  orders,  pp.  630,  633. 

infant  servants,  p.  630.  ' 

railroad  employees^  p.  631. 
Contributory  negligence  of  children* 

generally,  pp.  594,  595,  620.  .'      .;  ,.    ••• 

as  to  attractive  premises,  p.  619* 

fourteen  year  old  boy,  p.  624. 

infant  servants,  p.  630.  ;  • 

Carrier  of  children.  ■  .  •     •' 

on  cars  or  tracks,  p.  617.  ,    ''  ■      - 

on  highway,  p.  607.'  ,«   .  < 

Reasonableness.  .  .  >.      .: 

generally,  pp.  559,  564,  671,  604. 

in  Federal  court,  p.  561.      '  •    f" 

mixed  question  of  law  and  fact,  p.  551.  ■  "  •    " ' 

of  carrier's  regulations,  p.  561.  - 

time  fixed  in  contract'  for  presentatiob  "ol  claiiii  agai)i&t  oattiet,  p.  563. 

of  discriminating  rate,  p.  563.  ' 

of  flowage  rights,  p.  560. 

of  justification  for  servant's  disobedience,  p.  571. 

of  time  for  bringing  action  on  policy,  p.  562.       ""       . , 

of  time  for  passenger  to  leave  depot,  p.  566. 

of  time  for  removing  growing  timber,  p.  562. 

reasonableness  of  time  of  notice  of  i^pcident  or  injury  in  insurance 
policy,  p.  560. 

time  allowed  passenger  to.  alight,  p.  563.  -    r 

*         ■         .■ 

QUOTIENT  VERDICT, 

validity  of,  p.  844.  • .        .      ■     i.  .    -  ; 
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RACE  PREJUDICE, 

appeal  to  in  argument  of  counsel,  p.  685. 

.<.,.••  •    '<     ,       • 

RADIOGRAPHS,    ... 
admissibility  of,  p.  518. 

RAILROAD  CROSSING,  [ 

question  for  jury  as  to  negligence  at,  see  Questions  of  Law  9,nd  Pact, 
view  of,  by  jury,  p.  440. 

RAILROADS, 

as  carriers,  see  Carriers.  •         ' 

-    'judicial  notice  of  adages  of  business,  p.  496. 

right  to  continuance  because  of  inconvenience  of  having  employees  at 
trial,  p.  40. 
Questions  for  jury. 

as  to  negligence  and  contributory  negligence,  see  Questions  of  Law  and 

Fact, 
negligence  of  or  towards  etnployees,  p.  681. 
whether  particular  point  is  within  limits  of  depot  grounds,  p.  J566. 

RAILROAD  TICKET,  '  '  ' 

refreshing  recollection  as  to,  p.  234.    . 

RATE,  ;,     .■•...,••...      " 

of  carrier,  question  for  jury  as  to  reasonableness  ol,  p,  563. 

RATIFTCATfOi^,    •  •       - 

establishing  agency  by  proof  of,  p.  457. 
question  for  jury  as  U),  p.  ^69.    , 

READY  FOR  TRIAL, 

effect  of  announcement  of,  on  right  to  continuance,  p.  30. 

REAL  PARTY  IN  INTEREST, 

parol  evidence  to  explain,  p.  604. 

REAtSON^  . 

for  positiveness,  evidence  of,  p.  505. 

•  ,,...         •  .••    • 

REASONABLE  AND  ORDINARY  CARE, 
.-  neoe&s^ty  of.^eliQing  in  instructions,  p.  730.   . 

REASONABLE  CAUSE, 
certificate  of,  p.  939. 

REASONABLE  DOUBT,  .        '  .       -    . 

necessity  for  proving  crime  beyond,  in  civil  action,  p.  770. 
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REASONABLENESS, 

question  for  jury  as  to,  see  Questions  of  Law  and  Fact. 

REBUTTAL,      , 

anticipatory,  as  part  of  case  in  chief,  p.  1,75. 

by  proving  ignorance  of  local  usage,  p.  517. 

by  witness  who  has  violated  rule  excluding  witnesses,  p.  201. 

cumulative  evidence  in,  p.  173. 

of  document  first  actually  read  in  argument,  p.  687. 

of  evidence  of  corporate  officer  called  as  witness  by  other  party,  p.  311. 

of  immaterial  evidence  admitted  without  objection,  p.  339. 

of  pleadings  in  other  action,  p.  420. 

of   secondary  evidence,   p.   465. 

on  cross-examination,  p.  242. 

on  re-examination,  of  adverse  inferences  from  evidence  on   croBS-ex- 

amination,  p.  256. 
order   of   introducing  rebutting  evidence,   p.   172. 
recalling  witness  for,  p.  179. 
receiving  evidence  in  chief  during,  p.  .172. 
right  of,  p.  176. 

before  taking  case  from  jury,  p.  667. 
what  admissible  in,  p.  176. 
what  is  rebutting  evidence  within  rule  as  to  order  of  proof,  p.  172. 

RECALLING  WITNESS, 

discretion  as  to  allowing,  p.  179. 

for  purpose  of  laying  foundation  for  impeachment,  p.  266. 

in  case  of  surprise,  p.  184. 

permitting,  immediately  after  consultation  with  counsel,  p.  19^ 

RECEIPT, 

after  bringing  of  suit,  admissibility,  p.  480.  ^ 

conclusiveness  of,  p.  505. 
parol  evidence  to  vary,  p.  505. 
warehouse  receipts,  see  Warehouse  Receipts, 
burden  of  proof,  p.  472. 

RECEIVER, 

estoppel  of,  to  contradict  entries  in  corporate  books  of  account  by 
producing,  p.  303. 

postponement  of  ancillary  suit  as  condition  of  postponement  of  pri- 
mary suit,  p.  64. 

qualification  as  juror  of  creditor  in  fund  for  which  receiver  sues,  84 

as  court  officers,  p.  4. 

presence  of  at  trial,  p.  4. 

RECEPTION, 

of  evidence,  order  of,  see  Order  of  Proof, 
of  verdict,  sed  Verdict.  '       . 
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RECESS  OF  COURT, 
see  Postponement* 

RECITALS, 

of  jurisdictional  facts,  p.  497.  ,  , 

RECOLLECTION, 

refreshing,   see   Refreshing   Recollecti6n. 

RECONVENTION, 

effect  of  plea  in,  on  right  to  voluntary  nonsuit,  p.  541. 

RECORD,      • 

on  .appeal,  see  Appeal. 

impeachment  of  witness  by,  p.  300. 

of  conviction,  necessity  for  proving  use  of,  to  iittpeach  witness,  p.  288. 

of  former  suit,  permitting  jury  to  take  on  retiring,  p.  782. 

showing  jurisdictional  facts  by,  p.  497. 

presence  of  court  officers  at  trial  should  appear  on,  p.  4. 
.  absence  of  judge  from  trial  appearing  .on,  p.  4. 

of  school,  to  prove  age,  p.  466. 
Of  judgnuent, 

generally,  p.  909. 

clerk's  minutes  as  temporary  record,  p.  920. 

in  what  book,  p.  914. 

signing  of,  p.  921. 

time  for,  p.  924. 

RECORD  BOOK, 

entry  of  judgment  in,  p.  915. 

•  '  •  •      •  ' 

RECORDED  VERDICT, 
amendment  of,  p.  854. 

RECORDING, 
Of  verdict, 
clerk's  duty  as  to,  p.  9081  • 

effect  of  clerk's  failure  to  record  verdict,  p.  909. 
necessity  for  requesting  polling  of  jury  befas^e,  p.  841.    • 
secondary  evidence  on  destruction,  p.  449. 

RECOUPMENT, 

negligence  or  deficiency  in  quantity,  as  ground  for,  p.  149. 

RECOVERY, 

amount  of,  in  verdict,  see  Verdict. 

RECROSS-EXAMINATION, 
when  allowable,  p.  259. 

discretion  as  to  allowing,  p.  259. 
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REDUNDANT  MATTER, 

in  pleading,  motion  to  strike  out,  p.  135. 

RE-EXAMINATION, 

of  juror,  p.  110. 
Of  witness. 

calling  out  entire  conversation  on,  p.  257. 

discretion  as  to,  p.  257. 

explaining  on,  circiunstances  attending  conviction,  p.  258. 

opening  case  to  permit,  p.  182. 

purpose  of,  p.  256.  ^ 

right  to,  in  rebuttal,  p.  178. 

scope  of,  p.  256. 

to   rebut   or    neutralize   adverse   inferences    from   evidence   on    crosS' 
examination,  p.  256. 

asking  expert  witness  reason  for  opinion,  p.  258. 

REFEREE, 

answer  of,  as  evidence,  p.  506. 

impeachment  of  witness  by  proof  of  contradictory  statements  on  col- 
lateral matter  before  appointment  of,  p.  206. 
minutes  of,  as  evidence,  p.  502. 
as  court  oflScers,  p.  4. 
presence  of  at  trial,  p.  4. 

REFRESHING  RECOLLECTION, 

by  improper  means,  necessity  for  objection,  p.  343. 

by  inquiring  as  to  particular  circumstance,  p.  238. 

by  reference  to  standard  authorities,  p.  229!. 

from  other  witness,  p.  501. 

of  jury  by  testimony  read,  p.  777. 

reference  to  documents  for,  in  opening,  p.  163. 
Use  of  memorctnda  for. 

right  to  use,  pp.  231,  501. 

necessity  that  writing  be  original,  p.  231. 

necessity  for  independent  recollection  of  facts,  p.  231. 

discretion  of: court  us  to,  p.  231, 

surprise  as  ground  for,  p.  231. 

right,   for   purpose  of  cross-examination,  to  inspect  paper  used  for, 

p.  236. 

' .  •        .  ■        ■ 

REFRESHMENTS, 

sending  out  for,  during  deliberation  of  jury,  p.  788. 

li    •  .   .  .  • .   . 

REFUSAL, 

by  jury  to  find,  effect  of,  p.  902. 

of  party  to  testify,  as  admission,  p.  669. 

to  produce  document,  presumptions  from,  p.  761. 
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BEFUSAI/—  {€ontmued) . 
Of  postponement, 

exceptions,  necessity  for,  pp.  68,  369. 
preservation  of,  p.  68, 
right  to,  p.  65. 
review  of  ruling,  p.  65. 

necessity  tdiat  judgment  be  final,  p.  69. . 
specification  of  error,  sufficiency,  p.  68. 

REFUSED, 

marking  instructions  as,  p.  712. 

REGISTER, 

as  court  officer,  p.  4. 
presence  of  at  trial,  p.  4. 

REGISTRATION, 

as  essential  to  qualification  of  juror,  p.  84. 

REGULATIONS,  . 

of  carrier,  question  for  jury  as  to  reasonableness  of,  p.  561. 

REITERATION, 

of  offer  of  evidence  in  jury^s  hearing,  p.  331. 

REJECTION, 

of  evidence,  see  Evidence. 

REJOINDER, 

right  to  time  for,  after  overruling  motion  to  make  reply  more  specific, 
p.  23. 

RELATION, 

question  for  jury  as  to,  p.  567. 
of  master  and  servant,  p.  568. 
of  principal  and  agent,  p.  568. 

RELATIONSHIP, . 

as  showing  interest  of  witness,  p.  669. 

impeachment  of  witness  by  proof  of,  p.  282. 
Of  juror. 

disqualification  of  juror  for,  p.  91. 

degree  to  which  relationship  disqualifies,  pp.  91  et  aeq. 

excusing  Juror  for,  pp.  106,  107. 

inquiring  into  juror's  relationship  to  party,  p.  80. 

RELEASE, 

of  excees  of  verdict  over  amount  demanded,  p.  933. 
question  for  jury  as  to  valiidty  of,  p.  577. 
burden  of  proof,  p.  472. 
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RELEVANCY, 

of  evidence,  see  Evidence. 

RELIEF,  •  - 

affirmative  relief,  see  Affirmative  Relief. 

RELIGIOUS  SOCIETY, 

asking  prospective  juror  as  to  membership  in,  p.  80. 
cross-examination  as  to  expulsion  from,  p.  255. 
membership  in,  disqualifying  juror,  pp.  88,  94. 

RELUCTANT  WITNESS, 

examination  of,  by  court,  p.  197. 

leading  questions  to,  p.  225. 

right  to  impeach  own  witness,  p.  307. 

REMARKS, 

retaliatory  remarks  in  argument,  p..  692. 
By  trial  judge. 

necessity  for  exception,  p.  372. 

time  for  taking  exception,  p.  383. 

to  counsel,  pp.  627,  530. 

REMITTITUR, 

for  excess  in  verdict,  p.  831. 

of  excess  of  judgment  over  amount  demanded  in  complaint,  p.  933. 

of  interest  improperly  allowed,  p.  835. 

REMOTENESS, 

of  reputation  of  witness  sought  to  be  impeached,  p.  286. 
rejection  of  evidence  for,  p.  506. 

RENDITION  OF  JUDGMENT, 
see  Judgment.   - 

RENEWAL, 

of  exception,  necessity  for,  p.  374. 

of  objection  to  evidence,  necessity,  p.  352. 

of  motion  for  nonsuit  or  direction  of  verdict,  p.  666. 

RENTS, 

right  to  open  and  close  in  avowry  for,  p.  143 

REOPENING, 

discretion  av  to,  pp.  178,  182. 

permitting  reading  of  document  during  argument,  p.  687. 

to  defeat  motion  for  nonsuit,  etc.,  p.  660. 

REPETITION, 

of  fully  answered  questions  to  witness,  p.  196. 
of  motions  for  delay  as  contempt,  p.  3. 
of  objection  to  evidence,  p.  352. 
of  offer  of  evidence,  p.  330. 
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REPLEVIN, 

application  to  podtpoMe  in,  by  attaching  creditor  after  dismissal  as 

to  him,  p.  12. 
failure  to  find  on  particular  issue,  p.  818. 
requiring  election  in,  necessity  for  exception,  p.  372. 
sufficiency  of  verdict  in,  p.  820. 

REPLY, 

defendant's  right  of,  after  plaintiff's  rebuttal,  p.  178. 

effect  of,  to  restore  plaintiff's  right  to  open  and  close,  p.  168. 

judgment  on  pleadings  for  insufficiency  of,  pp.  122,  123. 

plaintiff's  right  to,  in  argumieht,  p.  156. 

right  to  time  for  rejoinder  after  overruling  motion  to  make  reply  more 

specific,  p.  23. 
what  evidence  admissible  on,  p.  178. 

REPORT, 

of  viewers,  admissibility  of,  to  inapeach  witness,  p.  276. 

BEPORTlfiR, 

see  Stenographer* 

REPOT-ATION, 

oomments  by  judge  as  to,  p.  629. 

eroBS-ezamination  of  witnesses  to,  p.  240. 

eorroboration  of  witness  by  proof  off,  p.  813. 

limiting  number  of  witnesses  as  to,  p.  202. 
Impeaehment  of  witness  by  pro€ff  of. 

generally,  283. 

general  reputation  for  truth  and  veracity  or  moral  character,  p.  283 

necessity  for  foundation,  p.  284. 

place  and  time  of  reputation,  p.  286. 

proof  of  conviction,  p.  288. 

proof  of  indictment,  etc.,  p.  290: 

questioning  impeaching  witness,  p.  284. 

specific  acts  or  offenses  or  line '  of  conduct,  p.  292. 

REQUEST, 

for  instructions,  see  Instructions. 

for  leave  to  prepare  application  of  postponement,  p.  9. 

for  special  interrogatories,  pp.  893,  894. 

for  special  verdict,  p.  860. 

for  submission  of  certain  specific  facts  for,  p.  880. 

necessity,  p.  880. 

time  for  making,  p.  862. 

RESEMBLANCE, 

exhibition  of  child  to  show,  p.  426. 
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RESERVED  CASE, 

verdict  subject  to  opiniou  of  co\irt,  pp.  673.  et  eeq. 
setting  aside,  p.  937. 

RES  GESTiE, 

acts  and  declarations  of  strangers,  p.  507.  ' 

complaints  as  to  pain,  p.  481.  "     ' 

conversation  preceding  acts,  p.  507. 
declarations  separated  from  occasion,  p.  507. 
declarations  under  impulse  of  occasion,  p.  507. 
letters  and  envelopes  as,  p.  499. 

envelope  containing  letter,  p,  499. 
narration  of  past  fact,  p.  507. 
when  act  or  declaration  a  part  thereof,  p.  508. 

RESIDENCE,  : 

effect  of,  on  competency  as  juror,  p.  90. 

evidence  of,  as  part  of  case  in  chief,  p.  175. 

excluding  juror  because  of,  p.  108^.  '     •      * 

impeachment  of  witness  by  proof  of,  p.  274. 

necessity   for   giving  residences  of  desired   witnesses  in   affidavit  for 

postponement,  p.  56.  "*  • 

of  informants,  necessity  for  giving  in  affidavit  for  postp<Hiement  on 

information,  p.  56.  •      •  . 


RES  IPSA  LOQUITOR, 

as  raising  question  for  jury,  p.  594. 

question  for  jury  under  rulf  of,  p.  621.  t 

relation  to  burden  of  proof,  p.  471.-   .      ' 

RESPONSIVENESS. 

of  special  verdict  to  pleadings  or  charge^  p.  872. 

of  verdict  to  instructions,  p.  813. 

of  verdict  to  issues,  p.  816. 

of  witness's  answer  to  question,  p.  228. 

RESTATING  TESTIMONY, 

on  re-examination  of  witness,  p:  180. 

RETALIATORY  STATEMENTS, 
in  argument,  p.  692. 

RETIREMENT, 

custody  of  jury  during,  see  Custody  of  Jury, 
deliberatioi^  of  jury  during,  see  Deliberations  of  Jury, 
submission  to  voluntary  nonsuit  after,  p.  537. 

RETRACTION, 

of  witness  or  question,  p.  341. 

of  answers  to  interrogatories,  p.  341. 


.-i*  • . 
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RETURN, 

amendment  of,  to  show  valid  service  as  ground   for  postponement, 
p.  16. 

REVERSIBLE  EREOR,        . 
see  Prejitdipia)  Errpn. 

REVISED  STATUTES, 

permitting  jury  to  take  with  them  on, retiring,  p.  786. 

RIGHT  TO  CLOSE, 
see  Closing. 

RIGHT  TO  JURY  TRIAL, 

judgment  on   special  .findings   inconsistent  with   general   verdict   as 

violation  of,  p.  884. 
necessity  for  exception   to  denial  of,   p.  369. 
statutory  nonsuit-as  violation  (ft,  p.  644. 

RIGHT  TO  OPEN, 
see  Opening. 

ROAD, 

qualification  as  juror  of  petitioner  for,  p.  91. 

ROBBERY, 

cross-examining   witness   as   to   indictment   for,    for   purpose   of   im- 
peachment,  p.  291. 

ROENTGEN  RAYS, 

exhibition  of  photograph  by,  pp.  434,  435. 

RUBBER  STAMP,    '         ' 

•question  for  jury  as  to*  negligence  in  keeping,  p.  636. 

RULE, 

putting  witnesses  under,  p.  198.  -i 

RULES  OF  DECISION, 

on  application  to  take  case  frbm' jury,  pp.  663  et  seq. 

RULES  OF  LAW, 

for  guidance  of  jury,  instructions  as  to,  p.  812. 

when  doubtful,  p.  771. 
neccessity  that  statements  of,  be  written,  p.  717. 

RULING, 

exception  to,  see  Exceptions. 

comments  bgr  counsel  on,  p.  688,    :  •  .. 

on  offers  of,  and  ob^'ections  to,  evidence,  see  chapter  XE.,  pp.  365  et  seq. 

on  requests  for  instructions,  pp.  706  et  seq. 
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SALE, 

question  for  jury  as  to  breach  of  warranty,  p.  584. 
right  to  open  and  close  in  action  for  goods  sold,  p.  163. 

SAMPLES, 

exhibitions  of,  to  jury,  p.  433. 

SANITY, 

see  Insanity, 

SAUCER, 

use  of,  in  swearing  Chinese  witness,  p.  194. 

SAVINGS  BANK, 

question  for  jury  as  to  negligence  of,  p.  636. 

SAW  MILL, 

view  of,  by  jury,  p.  440. 

SCANDALOUS  MATTER, 

in  pleading,  motion  to  stril^e  out^  p;.  123. 

SCARS, 

examination  of,  by  jury,  p.  429.  .   • 

SCHCX)L  RECORD, 

admissibility  to  prove  age,  p.  456. 

SCHOOLS, 

question  for  jury  as  to  propriety  of  reading  Bible  in,  p*  556. 
question  for  jury  as  to  separate  schools  lor  colored  iUiildren,  p.  555. 

SCIAGRAPH, 

admissibility  of,  p.  519. 

SCIENCE, 

question  for  jury  as  to  meamng  ol  te^mfl  of,  p.  587. 

SCIENTIFIC  BOOKS, 
as  evidence,  p.  467. 
almanac,  p.  469. 
exact  science,  p.  468. 
history,  etc.,  p.  468. 
inductive  science,  p.  467. 
medical  works,  p.  467. 

permitting  jury  to  take  with  thera  on  retiring,  p.  786. 
reading  of,  in  argument,  p.  688. 
to  corroborate  witness,  p.  320. 
use  of,  on  examination  of  witness,  p.  229.  / 


SCIENTIFIC  PRINCIPLES. 

setting  aside  verdict  as  contrary  to,  p.  764. 
disregarding  testimony  contrary  thereto,  p.  670. 

SCINTILLA  OF  EVIDENCE, 

obsolescence  of  doctrine,  p.  665. 

submitting  case  to  Jury  in  case,  of,  pp.  640,  653. 

direction  of  verdict  on  evidence  at  variance  with  physical  laws,  p.  607. 

SCIRE  FACIAS, 

to  revive  judgment,  postponement  of,  p.  16. 

SCOTCH  COVENANTOR, 

mode  of  swearing  as  witness,  p.  193. 

SEAL, 

I 

of  corporation,  presumption  from,  p.  473. 
of  notary,  judicial  notice  of,  p.  502. 

SEALED  VERblCT, 

announcement  or  reading  of,  p.  908. 

correction  of,  by  jury,  p.  848. 

disclosure  of  nature  of,  by  jury,  p.  788. 

effect  of  accidental  unsealing,  p.  855. 

opening  of,  in  absence  of  judge,  p.  837. 

power  to  direct  jury  to  return,  p.  855. 

power  to  require  jury  to  correct,  p.  848. 

power  of  jury  to  correct,  p.  848. 

punishing  juror  for  dissenting  from,  p.  842. 

right  to  have  jury  polled,  p.  839. 

signing  of,  p.  855. 

time  for  opening,  p.  855. 

waiver  of  right  to  poll  jury  by  consent  to,  p.  839. 

SECONDARY  EVIDENCE, 

see  Best  and  Secondary  Evidence. 

SECOND  POSTPONEMENT, 
see  Postponement. 

SECRET, 

trade  secrets,  see  Trade  Sect'ets. 

SECRET  SOCIETY, 

asking   prospective   juror   as  to  membership   in, ;  p.   80* 
disqualification  as  juror  by  membership  in,  p.  04.    . 

SECURITY  FOR  COSTS, 

necessity  for  exception,  p.  371. 

SEGREGATION  OF  FACT, 

prayer  for  instructions,  p.  733,  ' 
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SELECTION  OF  JURY, 

s«e  Impaneling  the  Jury. 

SELECTMEN^ 

admissibility  of  record  of,  to  impeach  witness,  p.  277. 

SELF-CRIMINATION, 

privilege  of  witness  against,  see  Privilegie  of  Witness. 

SENIOR  COUNSEL, 

absence  of,  as  ground  for  continuance,  p.  33. 

SEPARATE  DEFENSES, 

instructing  jury  to  render  separate  verdict  on,  p.  736. 

SEPARATE  VERDICTS, 

on  separate  defenses,  p.  736. 

SEPARATION  OF  JURY, 

after  sealing  verdict,  p.  855. 

on  adjournment  during  progress  of  trial,  p.  775. 

without  consent  of  court,  p.  713, 

r 

SERVANT,  I 

see  Master  and  Servant. 

SERVICE, 

of  summons,  postponement  for  recency  of,  p.  15. 
of  summons,  postponement  to  procure,  p.  15.  ^ 

SET-OFF, 

see  Counterclaim;  Recoupment. 

SETTING  ASIDE  JUDGMENT. 

pending  exceptions  to  general  term,  p.  935. 
time  for,  p.  032. 

SETTING  ASIDE  VERDICT, 
see  also  New  Trial, 
chance  verdict,  p.  844. 
discretion  of  court  as  to,  p.  651. 
for  inadequacy,  p.  832. 

for  irregularity  in  polling  jury,  p.  841.  ,    , 

for  refusal  to  poll  jury,  p.  839. 
quotient  verdict,  p.  845. 
^hird  verdict,  p.  811." 

verdict  contrary  to  law,  p.  513.  •  . 

verdict  taken  subject  to  opinion  of  court,  p.  937. 

SETTLEMENT, 

burden  of  proof,  p.  472, 

see  Compromise  and  Settlement. 
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SEVERAL  DEFENDANTS, 

see  Codefendants. 

SEVERAL  DOCUMENTS, 

sending  all  out  with  jury  during  deliberation,  p.  786J  i  • 

SEVERANCE, 

of  issues,  p.  151.  '  i 

SHAM  PLEADING, 

striking  out,  p.  136  et  seq. 

SHERIFF, 

right  to  postponemient  to  bring  in  makers  of  bond  as  parties,  p.  161 
as  court  officer,  p.  4. 
presence  of,  at  trial,  p.  4. 

SHOOTING, 

reasonableness  of  excuse  for,  as  question  for  jury,  p.  559.  < : 

SHORTHAND  REPORTER, 

see  Stenographer.  '  i   ' 

SICKNESS, 

see  Illness. 

•'.     ;-:    '■ 

SIDEWALKS, 

question  for  jury  as  to  negligence  as  to,  see  Questions  of  Fa6t  and 

Law. 
question  for  jury  as  to  whether  obstruction  of,  is  nuisance)  p»  550. 

SIGNALS, 

question  for  jury  as  to  negligence  in  regard  to,  p.  610.   ' 


SIGNATURES 


NATURES, 

cross-examination  of  experts  as  to  genuineness  of,  p.  247*  ' 

of  foreman  to  verdict  copied  in  judgment,  p.  909. 

to  charire,  p.  720. 


to  charge,  p.  720. 

to  requested  instructions,  p.  702. 


SIGNATURE  STAMP, 

question  for  jury  as  to  negligence  in  keeping,  p«  635. 

SIGNING, 

of  record  of  judgment,  p.  921. 

of  special  finding  by  foreman  of  jury,  p.  880. 

of  verdict,  p. '807. 

sealed  verdict,  p.  855. 

SIGNS, 

deaf  mutes  giving  evidence  by,  p.  259. 
Abbott,  Civ.  Jur.  T.— 70. 
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SIMILAR  ACTS  AND  FACTS, 
proof  of  agency  by,  p.  457. 
impeaching  witness  by  proof  of,  p.  274. 

SIMILAR  STATEMENTS, 

corroboration  of  witness  by  proof  of,  p.  313. 

SIMPLICITY, 

in  instructions,  p.  721. 

SINGLENESS, 

of  questions  submitted  to  jury,  p.  898. 

of  special  verdict,  p.  874. 

interrogatories  for  special  verdict  to  require  finding  of,  p.  882. 

SINGLING  OUT  ISSUES, 
in  instructions,  p.  730. 

SKILL, 

of  expert  witness,  see  Expert  Witness. 

SLANDER, 

see  Libel  and  Slander, 

SLEEPINESS, 

of  juror,  pp.  787,  788. 

SI^EEPING  CAR, 

question  for  jury  as  to  sufficiency  of  watch  oVef,  p.  604. 

SLEEPING  CAR  PORTER, 

question  for  jury  as  to  carrier's  liability  for  assault,  p.  670. 

SLIGHT  OPINION, 

qualification  of  juror  forming,  p.  06. 

SMOKING, 

common  knowledge  as  to,  by  young  men,  p.  496. 

SNOW, 

on  sidewalk,  question  for  jury  as  to  negligence,  p.  605. 

S<iCIAL  INTIMACY, 

asking  young  child  as  to,  when  testifying^  p.  196. 

SOCIALISTS, 

common  knowledge  of  division  among^  p..  496. 

SON  ASSAULT, 

plea  o£<iu3  affecting  burden  of  proof,  p.  151, 

SPACE, 

between  station  platform  and  cars,  as  question  for  court  or  jury,  ^. 
697. 
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SPECIAL  BAIL, 

calling  another  juror  by  commissioner  of,  p.  113. 

SPECIAL  DEMURRER, 

to  reach  defective  statement  of  material  averment,  p.   137. 

SPECIAL  FINDINGS, 

see  also  Special  Interrogatories;  Special  Questions;   Special  Verdict. 

generally,  see  chapter  xxvii.,  B,  pp.  893  et  seq. 

distinguished  from  special  verdict,  p.  698. 

effect  of  failure  to  find,  pp.  878,  902. 

failure  of  foreman  of  jury  to  sign,  p.  880. 

inconsistency  between,  pp.  875,  906. 

inconsistency  with  general  verdict,  pp.  873,  884,  885,  906. 

that  jury  were  unable  to  agree  upon  forgery  of  check  as  overruling 

general  verdict,  p.  905. 
jury's  failure  or  refusal  to  find,  pp.  878,  902. 
party's  right  to  have  general  verdict  rendered  also,  p.  903. 
Bufiiciency  of,  p.  901. 
unsupported  by  evidence,  p.  811« 

SPECIAL  INTERROGATORIES, 

see  also  Special  Findings;   Special  Questions;   Special  Verdict. 

calling  for  categorical  answers,  p.'  879. 

clearness  and  conciseness  of,  pp.  874,  877. 

correcting  when  inconsistent  with  general  verdict,  p.  892. 

for  special  verdict,  numbering  of,  p.  882. 

framing  special  verdict  by  means  of,  p.  882. 

inconsistency  between  answers  to,  pp.  875,  906. 

necessity  for  calling  for  finding  of  single  fact  only,  p.  875. 

necessity  for  signature  to,  p.  807. 

calling  for  non-determinative  facts,  refusal,  p.  897. 

not  calling  for  ultimate  facts,  p.  870. 

on  matters  covered  by  other  interrogatories,  p.  869. 

presumption  in  favor  of,  as  against  general  verdict,  p.  885. 

propriety  of  court's  revising,  p.  880. 

requiring  answer  to,  in  addition  to  general  verdict,  p.  884. 

requisites  of,  p.  869. 

state  statutes  as  to,  in  the  Federal  courts,  p.  702* 

submission  of,  to  counsel,  p.  899. 

sufficiency  of  answer  to,  p.  901. 

time  for  submitting  to  jury,  p.  895. 

withdrawal  of,  p.  899. 

SPECIAL  LIST, 

exhaustion  of,  before  calling  additional  jurors,  p.  112. 

SPECIAL  QUESTIONS, 

see  also   Special  Findings;    Special  Interrogatories;    Special  Verdict. 
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SPECIAL  QUESTIONS—  ( continued ) .  *  '  '  • 

generally,  see  chapter  xxvn.,  B,  p.  893  et  seq. 

distinguished  from  special  verdict,  p.  698.  ,     , . 

exclusion  of,  when  wholly  inconclusive,  p.  874. 
inconsistency  of  answers  to,  with  general  verdict,  p.  904. 
insisting  on  answers  to,  p.  900. 
insisting  on  general  verdict  when  speoial  questions  are  aiiBwered^  p. 

903. 
inspection  of,  p.  899. 
nature  and  form  of,  p.  896. 

necessity  for  calling  for  finding  of  single  fact  only,  p.  675. 
objections  to,  p.  899. 

on  immaterial  fact,  failure  to  answer,  p.  869. 
power  of  court  to  put>  p.  893* 

requiring  correction  of  verdict  by  answering,  p.  850. 
submission  of,  as  basis  of  special  verdict,  pp.  861,  879.    '  -    .  • 
sufficiency  of  answer  to,  p.  901. 
time  for  putting,  p.  895. 
withdrawal  of,  pp.  899,  901. 

SPECIAL  VERDICT,  .        . 

see  also  Special  Findings;  Special  Interr9gatoriesj  Specia,!  Questions, 
generally,  see  chapter  xxvu.,  A,  p.  857  ^t  seq. 
construction  of,  p.  886.        ■        „ 

reasonable  construction,  p.  866. 
correction  of,  p.  888  et  seq.. 

by  amendment,  p.  888. 

by  new  trial,  p.  891. 

by  rejecting  surplusage,  p.  888. 

by  venire  de  novo,  p.  890. 

denial  of  venire  de  novo  where  verdict  sufficient  after  rejecting 
surplusage  in,  p.  809. 
court  assuming  facts  controverted  in  framing  question,  p.  896. 
definiteness  of,  p.  873. 
definition  of,  pp.  698,  858. 
distinguished  from  special  questions,  p.  6j98. 
effect  of,  p.  879. 
formal  conclusion  of,  p.  882. 
formal  preparation,  p.  879* 
form  of,  p.  881. 

discretion  as  to,  p.  881.  ' 

instructions  as  to,  p.  883. 
finding  on  interrogatories  to  embrace  but  a  single  fact,  p.  882. 
inconsistency  with  general  verdict,  pp.  873,  875,  884,  885,  904. 

finding  as  to  time  of '  payment  Of  note  as  prevailing  over  general 
recapitulation   of   payment  made,  p.   905, 

finding  on  question  of  law  as  overruling  general  verdict,  p.  904. 
indirect  findings,  p.  907. 
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SPECIAL  VERICT—  ( continued ). 

interrogatories  calling^  for  findings  as  to  ultimate  lacts,  p.  898. 
informality  in,  p.  874. 

instruction  as  to  effect  of  answers  in,  p.  883. 
insufficiency  of,  p.  873.  .   ,    .  /  .  .     . 

necessity  for  deciding  exact  point  in  issue,  p.  816. 
office  of,  ph.  859.  .       .  ••  .'  . 

power  of  judge  to  require,  p.  860.  , 

preparation  of,  p.  879. 
presumption  in  favor  of,  p.  8185. 
question  requiring  speculation  by  jury,  p.  896. 
recording  of,  p.  909. 

refusal  to  submit  special  interrogatories  calling  for  a  findii^^  of  non- 
determinative  facts,  p.  897. 
remedy  where  finding  in  is  against  prepondferance  of  evidence,  p.  813. 
right  to  general  verdict  as  well,  p.  903. 
right  to  judgment  on,  against  general  verdict,  p.  885. 
right  of  jury  to  render,  p.  859. 
discretion  of  jury,  p.  860, 
stating  amount  of  recovery  in,  pp.  824,  826. 
surplusage  in,  p.  809. 
time  for  requesting,  p.  862. 
union  of  special  with  general  verdict,  p.  884. 
Statement  of  facts  and  issues, 
generally,  pp^  862  et  seq. 
general  rules,  p.  862. 
admitted  facts,  p.  868. 
clearness  and  directness,  p.  877. 
^ertents  of,  p.  8p3.  .  -  « 

> 

definiteness  and  certainty  required,  p.  873. 

disregarding  matters  outside  issues,  p.   888. 

effect  of  omission  to  find,  p.  878. 

facts  as  distinguished  from  conclusions  of  law,  p.  867. 

facts  as  distinguished  from  evidence,  p.  865, 

facts  implied  by  law,  p.  868. 

facts  not  sustained  by  proof,  p.  871. 

findings  outside  of  issues,  p.  871. 

lorn^l  conclusions,  p.  878.  .    .       • 

immaterial  facts,  p.  869. 

inconsistency,  pp.  873,  875.  '  '' 

limitation  to  material  and  litigated  issues,  p.  864. 

reference  to  extrinsic  facts,  p.  872. 

responsiveness  to  pleadings  or  charge,  p.  872. 

singleness  and  independence, 'p.  874. 

subdivision  of  issues,  p.  876. 

uncontroverted  facts,  p.  868. 
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SPECIFIC  ACTS, 

corroboration  in  case  of  attack  by  proof  of,  p.  316. 
impeachment  of  witness  by  proof  of,  p.  292. 

SPECIFICATION  OF  ERROR, 
in  exceptions,  p.  396. 
to  review  ruling  and  application  for  continuance,  p.  68. 

SPECIFIC  PERFORMANCE, 

certainty  of  verdict  in  action  for,  p.  820. 

SPECTATORS, 

exclusion  of,  p.  6. 

SPECULATION, 

question  for  special  verdict  requiring,  p.  896. 

SPEED, 

in  highway,  question  for  jury  as  to  negligence  in,  p.  605. 
of  street  car,  question  for  jury  as  to  negligence  in,  p.  614. 
opinion  evidence  as  to  speed  of  automobiles,  street  cars,  trains  and 
hand  cars,  p.  608. 

SPEEDY  TRIAL, 

necessity  for,  p.  3. 
right  to,  p.  9. 

STARVING  JURY, 

to  induce  agreement  on  verdict,  p.  799. 

STATE, 

right  to  require  service  of  witnesses  without  compensation,  p.  213. 

STATEMENT, 

of  account  sued  on,  failure  to  file  as  ground  for  continuance,  p.  11. 

STATEMENT  OF  FACT, 

necessity  for  connecting  several  papers  relied  on,  p.  508. 
not  in  evidence,  necessity  for  objection,  p.  373. 

STATEMENTS, 

of  counsel,  permitting  jury  to  take  with  them  on  retiring,  p.  785. 

STATING  EVIDENCE, 

in  instructions,  pp.  746,  748. 

STATING  ISSUES, 

necessity  for,  in  instructions,  p.  730, 

STATUTE  OF  FRAUDS, 
law  governing,  p.  508. 
oral  evidence  to  establish  trust,  p.  61S, 
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STATUTE  OF  LIMITATIONS, 

cross-examination  of  witness  as  to  pleading,  p.  256. 
eflfect  of,  on  right  to  claim  privileges  as  witness,  p.  20T. 

STATUTES, 

construction  of,  as  function  of  court,  p.  683. 
duty  of  judge  to  interpret,  p.  560. 
parol  evidence  as  to,  p.  503. 

J 

reading  to  jury  as  part  of  charge,  p.  657. 

validity  of  statute  requiring  jurors  to  be  tax  payers,  p.  84- 

STAY, 

entry  of  judgment  pending,  p,  924, 
of  entry  of  judgment,  p.  924. 

STAYING  ANOTHER  SUIT, 

as  condition  of  postponement,  p.  64. 

STENOGRAPHER, 

noting  of  exceptions  by,  p.  399. 

proving  former  testimony  by,  to  impeach  witness,  p.  279. 

stipulation  for  entry  of  exceptions  by,  p.  387. 

taking  down  of.  oral  charge  by^  p.  718. 

as  court  officers,  p.  4. 

presence  of,  at  trial,  p.  4« 

STENOGRAPHER'S  NOTES, 

jury's  right  to  have  them  read,  p.  778. 
proving  former  testimony  by,  p.  509. 

authentication  of,  p.  609. 

to  impeach  witness,  p.  279. 
reference  to,  to  supply  omission,  p.  180. 
refreshing  recollection  from,  p.  234. 

STIPULATION, 

against  abatement  on  granting  continuance  for  party  dangerously  ill, 

p.  64.  , 

as  to  competency  of  witness,  as  to  value,  effect,  p.  246. 
as  to  exceptions,  p.  387. 
as  to  facts,  eflfect,  p.  509.  .    . 

extending  time  to  answer  or  demur  as  waiver,  effect,  p.  141. 
for  entry  of  verdict  by  clerk,  p.  $24. 
for  postponement,  p.  70. 

STOCKHOLDERS, 
see  Corporations, 

STOPPING  THE  CASE, 

generally,  see  chapter  xix.,  p.  536  et  seq. 
sickness  interrupting  trial,  p.  548. 
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STOPPING  THE  CASE—  ( continued ) . 

voluntary  nonsuit,  see  Voluntary  Nonsuit, 
withdrawal  of  juror,  see  Withdrawal  of  Juror. 

STREET  CARS, 

opinion  evidence  as  to  speed  of,  p.  508. 

STREET  RAILWAYS, 

question  for  jury  as  to  negligence,  p.  614. 
contributory  negligence  on  tracks,  p.  615. 
contributory  negligence  of  children,  p.  617. 
negligence  towards  children,  p.  617. 

STRIKING  OUT, 

defective  ports  from  requested  instructions,  p.  710. 

of  deposition,  p.  407. 
Evidence. 

generally,  see  chapter  xin.,  p.  401  et  seq. 

after  adversary's  omission,  p.  405. 

after  omitting  to  object,  p.  402. 

after  unsuccessful  objection,  p.  406. 

depositions,  p.  407. 

evidence  apparently  competent  when  offered,  p.  351. 

evidence  becoming  illegal  after  giving  of,  p.  402. 

for  failure  to  supply  defects,  p.  335. 

incompetent  evidence,  p.  349. 

of  evidence  where  part  is  admissible,  p.  407. 

of  evidence,  after  admission  over  objection,  p.  406. 

of  evidence  received  without  exception  or  objection,  p.  405* 

answer  given  before  time  for  objection,  p.  350. 

instructions  on  refusal,  p.  751. 

irresponsive  answer,  pp.  228,  402,     , 

motion  for,  p.  402. 
delay  in,  p.  408. 
form  of,  p.  409. 

necessity  for  exception,  p.  374. 

on  discovery  of  incompetency  of  witness,  p.  191. 

power  of  court,  p.  410. 

specifying  evidence  in,  p.  409. 

specifying  grounds  in,  p.  409. 

sufficiency  of  exception  to,  p. '380. 

where  part  of  evidence  is  admissible,  p.  407. 

where  right  to  cross-examination  is  lost,  p.  239. 
Pleadings. 

generally,  p.  135  et  seq. 

discretion  of  court,  p.  139. 

indefinite  or  uncertain  allegations  in  complaint,  p.  117. 

motion  to  make  more  definite  and  certain,  p.  139. 
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STRIKING  OUT— (contiwiied).  .      ., 

necessity  for  exception,  pp.  369,  371. 
of  demurrer,  necessity  for  exception^  p.  370. 
of  denials,  effect  on  right  to  open  and  close,  p.  165. 
of  unverified  answer,  p.  126. 
taking  facts  well  pleaded  as  true,  p.  135. 
time  for  motion,  p.  135. 
Verdict. 
finding  of  ^undisputed  facts  from  special  verdict,  ]^.  8d7«- 
immaterial  part  of  special  verdict,  p.  870. 
material  finding  from  verdict,  p.  812, 

from  special  verdict,  p.  889.  '  ■  •       ■  ■  v 

STRUCK  JURY,  :      : 

excusing  postmaster  from,  p.  109.  ... 

right  to  peremptory  challenges  in,  p.  102. 

SUA  SPONTE, 

amendment  of  verdict  by  reducing  amount,  p.  853.   ' 

excusing  juror,  p.  110.  ' 

grant  of  nonsuit,  p.  547. 

instructions  to  jury,  p.  699.  . 

involuntary  nonsuit  ox  d^ection  of .  verdict,  p., 641. 

stopping  of  improper  argument  of  counsel,  p.  693. 

submitting  special  questions  to  jury,  p.  893. 

vacation  of  verdict  contrary  to  law,  p.  814. 

SUBDIVISION  OF  ISSUES, 
in  special  verdict,  p.  876. 


.  I 


t  ! 


SUBMISSION  OF  CASE  TO  JURY, 
see  Taking  Cteae  from  Jury. 

see  also  Special  Findings;   Special  Interrogatories;   Special  -Verdict, 
by  instructions,  see  Instructions. 

discretion  as  to  submitting  special  issues,  p.  860.  .  , 

for  purpose  of  special  verdict,  p.  879. 

SUBMISSION  TO  VOLUNTARY  NONSUIT, 
see  Voluntary  Nonsuit.     . 

SUBPOENA, 

effect  of  neglect  to  subpoena  absent  witness  on  right  to  postponement, 

pp:  37-39,  43. 
issuance  of,  as  showing  diligence  to  obtain  evidence,  p.  44. 

SUBPOENA  DUCES  TECUM, 

effect  of  appearance  in  court  of  witness  served  with,  after  grant  of 
'continuance,  p.  39. 

SUBSCRIBING  WITNESS, 

impeachment  of,  p.  309.  '. 


1114  INDBX. 
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SUBSCRIBING  WITNESS— (coii*mi^<l).  '     • 

interest  of,  after  attestation,  effect,  p.  510. 
to  prove  execution  of  instrun^ent,  p.  509. 

death  of,  p.  510. 

interest  or  incompetency  of,  p.  610. 

illness  of,  p.  510. 

temporary  absence  of,  p.  510. 
to  will,  cross-examination  of,  p.  247. 
necessity  of  production  on  admission  by  adverse  party,  p.  453. 

SUBSTITUTED  PETITION, 

as  ground  for  postponement,  p.  19. 

SUBSTITUTED  REQUEST, 
for  instructions,  p.  713. 

SUBSTITUTION, 

of  judges,  in  case  of  sickness,  p.  548. 

of  counsel,  p.  6. 

of  juror  resuming  trial  after,  p.  113. 

of  party  plaintiff,  necessity  for  exception,  p.  369.     . 

SUDDEN  DEATH, 

of  witness,  as  ground  for  postponement,  p.  41. 

SUDDEN  ILLNESS, 

■ 

of  party,  as  ground  for  postponement,  p.  30. 

SUFFICIENCY, 

of  evidence,  see  Evidence. 

SUICIDE, 

insured's  predetermination  to  commit,  question  for  jury  as  to,  p.  577. 
opinion  as  -to  whether  suicide  ia  evidence  of  insanity  as  disqualifying 
juror,  p.  97. 

SUIT, 

other  suit  pending  as  ground  for  continuance,  p.  12. 

SUMMARY  PROCEEDINGS, 

,   necessity  for  bill  of  exceptions  in,  p.  367. 

SUMMING  UP, 

in  charge  to  jury,  p.  746. 

SUMMONS,  > 

as  part  of  judgment  roll,  p.  920. 
postponement' for  recency  of  service  of,  p.  15. 

SUNPAY, 

effect  of  postponement  to,  p.  71. 
exclusion  of,  in  computing  time,  p.  926. 
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SUNDAY—  {continued) . 

question  for  jury  as  to  necessary  work  oa,  p.  56$. 
reception  of  verdict  on,  p.  836. 
rendition  of  judgment  on,  p.  925. 

SUPERFLUOUS  ALLEGATION, 
effect  of  failure  to  prove,  p.  736. 

SUPERIOR  COURT, 

other  engagements  of  counsel  in,  as  ground  for  postponement,  p.  35. 

SUPPLEMENTAL  ACCOUNT, 

filing  of,  as  ground  for  continuance,  p.  23. 

SUPPLEMENTAL  AFFIDAVIT, 

to  support  application  for  continuance,  p.  50. 

SUPPLEMENTAL  PLEADING, 

filling  of,  as  ground  for  postponement,  p.  17. 
necessity  for  exception  to  ruling  as  to,  p.  371. 

SUPPRESSION  OF  EVIDENCE, 
presumption  upon,  p.  476. 

SURPLUSAGE, 

in  special  verdict,  pp.  870,  888. 
in  verdict,  pp.  809,  828. 

improper  allowance  of  interest  as,  p.  835. 

apportionment  of  damages  in  vetrdict  against  joint  tort  fen^ort,  p. 
851. 
striking  out  identical  cause  of  action  as,  p.  128. 

SURPRISE, 

as  ground  for  postponement,  se6  Postponement, 
as  ground  for  withdrawing  juror,  p.  643. 
at  unexpectedly  adverse  testimony,  p.  231. 
impeachment. of  own  witness  in  case  of,  p.  304. 
permitting  leading  questions  to  own  witness  for,  p!  225. 
reopening  case  where  party  taken  by,  p.  184. 

SURREBUTTAL, 

evidence  admissible  on,  p.  178. 
necessity  for  allowing,  effect  of;  p.  176. 

SUSPENSION  OF  JUDGMENT, 

pending  exceptions  to  appellate  division,  p.  934. 

SUSTAINING  WITNESS, 
competency  of,  p.  313. 

SWEARING, 
see  Oath. 
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SYMPATHY, 

attempt  to  arouse  in  counsel's  argument,  p.  '685. 


T. 

TABULATIONS, 

reading  in  evidence  statistics  of,  in  scientific  works,  p.  230. 

TAKING  CASE  FROM  JURY,  , 

see  chapter  xxii.,  p.  627  et  seq. 
as  to  one  of  several  coplaintiffs,  p.  658. 
by  compulsory,  nonsuit,  see  Compulsory  Nonsuit., 
bv  direction  of  verdict,  see  Direction  of  Verdict.  ■ 
by  demurrer  to  evidence,  see  Demurrer  to  Evidence, 
by  voluntary  nonsuit,  see  Voluntary  Nonsuit, 
by  withdrawal  of  juror,  see  Withdrawal  of  Juror, 
mode  of  applying  for,  p.  655  et  seq. 

motion  by  both  parties  for  verdict,  p.  662.  .    /     . 

motion  by  one  of  several  codefendants,  p.  657. 
plaintiff's  course  to  defeat  motion  for,  p.  659. 
plaintiff's  motion  for  verdict,  p.  660. 
power  of  court,  p.  638. 
right  of  party,  p.  642. 

alphabetical  table  of  states  showing  proper  praetice,  p.  642  et  seq. 
right  ta  take  ease  from  jury,  p.  638  et  seq. 
test  of  right  to  go  to  jury,  p.  650. 
time  for  defendant's  application,  p.  655  et  se^. 

after  final  close  of  case,  p.  657. 

after  full  cross-examination,  p.  656. 

after  strict  cross-examination,  p.  656. 
Rules  of  decision, 

affirmative  testimony  met  only  by  negative,  p.  670. 
considering  contents  of  pleading  together,  p.  663.  . 

different  inferenees,  p.  667. 
expert  testimony,  p.  672. 

general  rule  as  to  assuming  truth  of  adversary's  evidence,  p.  683L 
interested  testimony,  p.  668. 

meeting  direct  by  circumstantial  evidence,  p.  670.    . 
mode  of  taking  case  from  jury,  p.  673. 
nominal  damages,  p.  673. 

party's  admission  by  failure  to  testify,  p.  669. 
positive  testimony  met  only  by  conclusion  of  laF>  p.  671, 
sufficiency  of  evidence,  p.  665. 
uncontradicted  evidence  of  specific  fact,  p.  671. 
Verdict  subject  to  opinions  of  court, 
generally,  p.  673  et  seq. 


'  '      II 
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TAKING  CASE  FROM  JURY— (continued), 
contest  as  to  facts,  p.  674. 
determining  amount,  p.  675. 
effect  of  consent,  p.  675. 
questions  of  evidence,  p.  675L 
setting  aside,  p.  937. 
when  may  be  directed,  p.  673. 

TALESMEN, 

disqualification  of,  for  service  as  juror  in  other  case,  p.  87. 

excusing  of,  from  jury,  p.  112. 

peremptory  challenge  of,  pp.  102,  104.  •    i 

TAMPERING, 

with  witness  or  juror,  proof  of,  p.  512. 
by  adverse  party,  p.  512. 
by  agent  of  adverse  party,  p.  512. 
right  to  explain,  p.  512. 

TANGIBLE  OBJECTS,  ,  - 

permitting  jury  to  take  with  them  on  retiring,  p.  781. 


TAXPAYE?,        ...       :  . 

exclusion  of,  as  juror,  p.  108. 
interest  as  disqualifying  juror,  p.  89. 
necessity  for  juror's  being,  pp.  81,  83  et  seq. 


'       '.r      ' 
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TAX  RETURNS, 

admissibility  of,  to  impeach  witness,  p.  276.  ,   . 

TEARS, 

shedding  of,  in  action  for  death  as  ground  'for  discharging  jury,  p^'54S. 

TECHNICAL  TERMS, 

in  instructions,  defining  and  explaining,  p.  728. 
in  pleading,  right  to  give  to  jury,  735. 

TELEGRAMS, 

announcing  party's   inability  to   attend  as   ground   for   continuance. 

p.  29. 
as  connected  part  of  correspondence,  p.  513. 
as  primary  evidence,  p.  513. 
best  evidence  of,  p.  465. 
excusing  absent  juror  on  receipt  of,  p.  110. 

TELEGRAPH  COMPANIES, 

question  for  jury' us  to' negligence  of,  p.  634. 

TELEPHONE, 

message  by,  how  proved,  p.  461. 

TEMPORARY  SUSPENSION, 

of  trial  for  absent  witness,  p.  45. 
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TENANT, 

see  Landlord  and  Tenant. 

TERM, 

receiving  verdict  after  expiration  of,  p.  835. 

TERMS, 

on  granting  voluntary  nonsuit,  p.  541. 

TERRITORY, 

judicial  notice  of  laws  of,  p.  498. 

TESTAMENTARY  CAPACITY, 
necessity  of  defining,  p.  730. 

TESTIMONY, 
see  Evidence. 

THANKSGIVING  DAY, 

docketing  judgment  on,  p.  926. 
effect  of  adjournment  to,  p.  71. 

THEFT, 

cross-examining  witness  as  to  indictment  for,  for  purpose  Df  impeadi- 
ment,  p.  291. 

THIRD  PERSONS, 

acts  and  declarations  of,  admissibility,  p.  507. 
reference  to,  answer  as  evidence,  p.  506. 
right  of,  to  address  jury,  p.  677. 

THIRD  POSTPONEMENT,  , 
see  Postponement. 

THIRD  VERDICT, 

power  of  trial  judge  to  set  aside,  p.  811. 

THREATS, 

inducing  Sfgreement  of  jury  by,  p.  798. 

TIMBER, 

question  for  jury  as  to  reasonableness  of  time  for  removal,  p.  562. 

TIME, 

complaint  by  judge  of  consumption  of,  p.  529. 

computation  of,  pp.  517,  586,  924. 

failure  to  specify  time  to  which  cause  is  adjourned  hy  justice,  p.  74. 

for  application  to  postpone,  pp.  11,  45. 

for  challenge  to  juror,  pp.  99,  104. 

for  correction  of  verdict  by  jury,  p.  848. 

for  deliberation  of  jury,  length  of,  p.  777. 

for  entry  and  record  of  judgment,  p.  924. 
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TIME-^  (continued).  ^  . 

for  exceptions,  pp.  382,  774. 

for  keeping  jury  together  to  induce  agreement,  p.  79^. 

for  making  admission  entitling  defendant  to;  open  and  close,  p.  156. 

for  making  admissions  or  request  to  open  and  close,  p.   157. 

for  motion  for  judgment  on  pleadings,  pp.  121,  126. 

for  motion  to  dismiss,  p.  121. 

for  motion  to  strike  out  evidence,  pp.  403,  408. 

for  motion  to  strike  out  improper  matter  in  pleading,  p.  13^. 

for  motion  to  strike  out  pleading,  p.  135. 

for  motion  for  new  trial,  p.  933. 

for  nonsuit,' directi<m  of  verdi<^  or  demurrer  to  evidence,  p.  656  et  seq. 

for  objecting  to  indefiniteness  and  uncertainty  in  pleading,  p.  139. 

for  objection  to  evidence,  p.  348. 

for  official  authentication  of  a«t,  p,  460. 

for  opening  sealed  verdict,  p.  855. 

for  peremptory  challenge,  p.  103. 

for  receiving  verdict,  p.  856. 

for  requesting  instructions,  p.  793. 

for  requesting  special  verdict,  p,  862. 

for  request  that  instructions  be  written,  p.  702. 

for  requiring  election  between  counts,  p.  133. 

for  ruling  on  order  in  which  cotinsfel  shall  address  jury,  p.  678. 

for  signing  judgment,  p.  922. 

for  submitting  special  questioijis  to  jury,  p.  895. 

for  vacating  judgment,  p.  932. 

for  vie^  by  jury,  p.  442.  . 

necessity  for  notice  of  entering  judgment  to  fix  time  to  move  for 
new  trial,  p.  913.  ' 

of  excluding  juror,  p.  109. 

of  postponement  by  justice  of  the  peace,  p.  72  et  seq. 

of  reputation  of  witness  sought  to  be  impeached,  p.  286. 

presumption  of,  from  date,  p.  474. 

proof  of  custom  as  to  mode  of  reckoning,  p.  517. 

reasonableness  of,  as  question  for  jury,  pp.  560,  561. 

reasonableness  of  time  of  notice ,  provided  in  an  accident  insurance 
policy,  p.  560. 

system  for  reckoning,  pp.  517,  586. 

to  apply  for  additional  allowance,  p.  939.  ' 

to  "assail  petition  for  insufficiency,  p.  116. 

to  object  to  competency  of  witness,  p.  190. 

to  request  polling  of  jury,  p.  841. 

to  submit  to  voluntary  nonsuit,  p.  536. 

of  payment  of  note  as  fixed  in  special  finding  as  prevailing  over  gen- 
eral recapitulation  of  payments  made,  p.  906. 

TOTAL  DISABILITY, 

question  for  jury  as  to,  p.  572. 
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TOTAL  LOSS, 

question  for  jury  as  to,  p.  586. 

TRACTION  ENaiNE, 

question  for  jury  as  to  anticipating  crossing  of  bridge  by,  p.  605. 

TRADE, 

proof  of  usage  of,  p.  517. . 

TRADE  FIXTURES, 

question  for  jury  as  to  tenant's  rigbt  to  remove,  p.  575. 

TRADEMARK, 

privilege  against  disclosing  ingredients  of  manufactures  in  action  to 
restrain  use  of,  p.  204. 

TRADE  SECRET, 

privilege  of  witness  against  disclosure  of,  p.  205. 
publicity  of  trial  relating  to,  p.  3.. 

TRAFFIC  AGREEMENT, 

monopolistic  nature  of,  as  mixed  question  of  law  and  fact,  p.  557. 
question  for  jury  as  to  motibpoHstlc  nature  of,  p.  583. 

TRAINS, 

opinion  evidence  as  to  speed  of,  p.  508^ 

TRANSCRIPT, 

from  books  of  original  entry,  admissibility,  p.  463. 

of  reporter's  notes,  use  of,  to  impeach  witness,  p.  279. 

on  appeal,  setting  out  motion  to  compel  election  in,  p.  134. 

TRANSIENT  WITNESS, 

postponement  for  absence  of,  p.  39. 

TREATING, 

of  jurors  by  party,  p.  788. 

TREBLE  DAMAGES, 

mode  of  allowing,  p.  772. 
suffieiency  of  verdict  for,  p.  826. 

TRESPASS, 

disqualificati(Hi  of  juror  in  action  of,  p.  86. 

sufficiency  of  verdict  ''for  the  plaintiffs"  in  action  of,  p.  822. 

■verdict  for  inadequate  dS'mi^ges  in,  p.  833. 

TRESPASS  TO  TRY  TITLE, 

right  to  open  and  close  in  action  on,  p.  150; 

TRIAL,  

absence  of  judge  during,  p.  521. 
argument  of  counsel,  see  Argument. 
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TRIAL—  {oontinued) . 

demurrer  to  evidence,  Bee  Demurrer  to  Evidence. 

direction  of  vefAict,  see  Direction  of  Terdict^ 

effect  of  admissions  offered  at,  on  right  to  open  and  close»  ff.  lt5&J .  i  ' 

e2if^tionsi,«et^>£Uc^rtu)n8«.  ^  ..-•..         *'     •      -..^  !■• 

examination  of  adversary  before,  p.  479.  ^ 

former  trial,  see  Former  Trial. 


'•i 


> .  t 


instructions,  see  Instructions. 

objections,  see  Objections. 

of  challenge  to^.^uror,  p,  J^®,. , 

place  of,  p.  2.   " 

publicity  of,  p.  2. 

outside  of  court  room,  p.  525. 

questions  of  law  and  fact,  see  Questions  of  Law  and  Fact. 

resumption  of,  after  substituting  juror,  p.  113. 

right  to  jury  trial,  see  Right  to.  Jury  Trial. 

sending  minutes  of,  to  jury,  p.  532. 

sickness  interrupting,  p.  548.  •     '   '      "■' ■•  f^  '<  ' 

special  findings,  see  J9|9eiciatl  i^ndiilgsi  '  •. 

special  interrogatififtes,  .see  Bpeciaib  interrogatoriei* 

special  questions,  see  •  Special. iQtestions.     - 

special.8llttdift/;«eA  >%«mad  .Vendiiot.^     << 

striking  out  evidence,  see  Striking  Out. 

verdict,  see  Verdict. 

TRIAL  JUDGE, 
see  Judge. 

TRUST, 

oral  evidence  to  establish,  p.  515,  ,■   . 

TRUSTEE  PROCESS, 
see  Garnishment. 


1   » 


.if 


•  ( ' 


TRUSTY,  .f        T  ;    .  r 

corroboration  of  exconvict  by  proof  of  having  been,  p.  3^i>^ 


TRUTH,  -'        ' 

corroboration  of  witness  by  proof  of  te^julation  f6t,  -p.  S13^  "  •  -'       '  ' 
cross-examination  of  witness  as  to  re^u-tfctioft  f(M',:'f>.;S49. ' 
impeachment  of  character  of  adversary  fof,  p.  81 0.-  «      '  -; 

impeachment  of  witness  by  proof  of  g^tieral  rd^ttJliotk  f^^  ;^}>t  283, 
315.  .^-    .'..--      ! 

own  witness,  p.  30^  *    "'   :   •'.    ■  ^- 

proof  of  specific  acts  or  offenses  affectiegi  p.  092>.  ^ 
of  evidence,  quest/on  based  op  hyi)othesi8  of,  p.  213. 

TRUTHFULNESS, 

interrogating  wKtfesflBs^Htestri>-'lM«' 
Abbott,  Civ.  Jur.  T.— 71. 
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TURNTABLE, 

evidence  of  precautions  after  accident  qn^.p.  481. 
question  for  jury  as  to  negligence  in  regard  to,  p.  619. 

TURPITUDE,  1 

impeachment  of  witness  by  proof  of  particular  acts  of,  p.  292« 

TWELVE  MEN, 

necessity  for  verdict  by,  846. 

TYPEWRITING, 

value  and  weight  of  expert  testimony  iH  t6,  p.  652. 

TYPOGRAPHICAL  ERROR, 
in  instructions,  p.  727. 


•U. 

ULTIMATE  FACTS, 

as  distinguished  from  evidential  facts,  p.  865. 
jury's  duty  to  determine  inferences  Irom,  p.  8i67« 
submitting  interrogatories  ^not  calling  for,  p.  870. 
submission  of  interrogatories  calling  for  finding  of, 'p.  898. 

UNANIMITY, 

of  jurors,  p.  846. 

UNAUTHORIZED  VIEW, 

by  jury,  pp.  443,  788,  790. 

UNCERTAINTY, 

as  to  finding  or  recovery,  p.  820. 

in  offer  of  evidence,  p.  327.  ,    ,- 

in  pleading,  remedy  for,  p.  130.  ,  , 

in  special  verdict,  p.  873. 

in  verdict  as  to  prevailing  parties,  p.  818. 
UNCHASTITY,  ,.:,.., 

impeachment  of  female  witness  by  proof  of,  p.  20S. 

UNCONTRADICTED  EVIDENCE, 
right  to  iK>n8uit«  etc.,  on,  p;  671. 
question  for  the- jury,  p.  668. 
■  proyi^^e  ol  th*  jury,  p.  562. 
right  of  jury  to  disregard,  p.  761. 
submitting  to  jury  issue  established  by,  736L 

UNCONTROVERTED  FACTS, 

finding  of,  in  special  verdict,  p.  869. 

UNDERSTANDING, 

as  to  what  agreement  was,  tMtimony  «8  to,  pw 
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UNDERTAKING, 

to- proonre 'CQt&tiBuanoe  belorb  jusiSee-  of.  ibe  <peftce,  p*  :74« 
to  procure  postponement  by  justice  ol  tlie  peace,-  p.  74. 

UNDI^ciiOiSED  PRINCIPAL, 

question  for  jury  as  to  waiver  of  right  to  sue  bb,  p.  579. 

UNDISPUTED  TESTIMONY, 

when  testimony  undisputed,  p.  638. 

UNDUE  INFLUENCE, 

question  for  jury  as  to,  p.  577. 
burden  of  proof,  p.  472. 

UNDUE  INTIMACY, 

impeachment  of  witness  by  proof  of  particular  acts  of,  p.  202. 

UNIMPEACHED  TESTIMONY, 

right  of  jury  to  disregard,  p.  761.  '       ■ 

UNITED  STATES, 

question  for  court  as  to  disallowance  of  claim  against,  p.  357. 

UNITED  STATES  COURTS, 
see  Federal  Courts. 

UNKNOWN  DISQUALIFICATION, 

of  juror  as  groUnd  for  new  trial,  p.  100. 

,1  (    ■ 

UNLIQUIDATED  DAMAGES, 

right  to  open  and  close  in  action  for,  pp.  144,  153. 

UNPREPAREDNESS, 

see  Want.Qf  Prepiaration. 

UNVERIFIBD  PLEADING, 

offer  of,  in  evidence  by  adverse  party,  pp.  414,  415. 

UNWILLING  WITNESS, 

direct  examination  of,  p.  238.  .   • 

impeachment  of,  p.  310. 

UPLIPTBDT'HAND, 

administering  oath  to  witness  with,  pp.  192  et  seq. 

USAGE,  ••  'i 

see  Custom. 

.  •»  ' 

USE, 

reasonableness  of,  as  question  for  jury,  p.  560. 

USEFUL  AUTHORITIES  ON  EVIDENCE, 

arrangement  in  alphabeiieal  order,  see  chapter  xn.,  pp.  446  et  seq. 
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USURY, 

impeachment  of  ^wHneSB  (fiot  colllttcn'al  mftttinr  veMIng  to,  p.  206. 

question  Uir  jury  ae  to,  p.  567. 

setting  aside  for,  if  no  finding  of  usury  has  been  made,  p.  817. 

UTILE  PER  mUHLB  NON  VI^HATUR, 

as  applied  to  surplusage  in  verdict,  p.  809. 


•  1 

V. 

VACANCY, 

question  for  jury  as  to,  p.  674. 

VACATING  ORBER,  ,  .  ^  ; 

for  view  by  jury,  p.  442. 

■ ' 

VACATING  VERDICT,  ... 

see  Setting  Aside  Verdict, 

VALUE,  ••..•;. 

conclusiveness  of  witness's  opinion  as  to,  p.  833. 

cross-examination  of  witnesses  to,  p.  246; 

limiting  number  of  witnesses  as  to,  p.  202. 

opinion  evidence  as  to,  p.  517. 

testimony  to,  by  expert  on  imeuppertcd  facts,  p.  219. 

expert  testimony  as  to  the  value  of  professional  services,  p.  552. 

verdict  allowing  inadequate  amount,  see  VekxKfet.     ' 

VARIANCE, 

between  special  verdict  and  issues,  p.  871. 

between  verdict  and  express  admissions  in  'pleMHng^,  p.  M7t 

from  request  for  instruction,  exception  to,  .p.  77.4^ 

grant  of  nonsuit  ip  qasp  of,  p.  658. 

instructions  where  no  objection  to  variance  made,  p.  73d. 

mode  of  taking  advantage  of,  p.  343.  ':  \; . 

necessity  for  objection,  p.  343. 

VAULTS,  ' 

beneath  highway,  question  for  jury  as  to  negligence  ^B  tQ|,.pi.;9Q5. 

VENDOR'S  UEN, 

refusal  of  postponement  of  action  to  foreclose,  p.  16. 

VENIRE, 

excusing  persons  from,  p.  112. 

VENIREr  DE  NOVO,  '    '     " 

for  defectiveness  of  special  insa^ot,  pfp.  8B6j  874,  iSJT^,  .$90,.-89X.: 
refusal  «Eif,  'where  gpecml  iTerdi^tissuffioi^ot  a£lcff  r^jPcifiBg^uri^u^age, 
888. 


VENIREMEN, 

see  Impaneling  the  Jury.  '        i.    > 

VENUE, 

change  of,  see  Change  of  Venue. 

VERACITY, 

corroboration  of  witness  by  proof  of  reputation  for,  p.  318. 
cross-examination  of  witness  as  to  reputation:  for,'  p.  24»^. 
impeachment  of  witness  by  proof  of  general  ■  reputation  for,  pp.  283, 

impeachment  of  witness  by  proof  of  specific  dcts  or  offenses  afiP^tlng, 
p.  292.  '  .      .         .     • 

of  own  witness,  impeachment  of,  p.  310.  '       • 

VERBATIM, 

statement  of  testimony  in  instructions,  p.  74d. 

vi;^BQs^Np3S,     .  .  ;;  ,; 

in  instructions,  p..  721. 

VEtelHCT,  ... 

announcement  of,  before  recording,  p.  908. 
applications  after,  see  Applications  after  Verdict, 
as  part  of  judgment  roll,  p.  920. 
as  record  evidence  of  judgment,  p.  930. 
certainty  as  to  finding  or  recovery,  p.  820.     ' 
certainty  as  to  prevailing  party,  p.  i818. 
chance  verdict,  p.  844. 
compromise  verdict,  p.  844. 
conforming  to  evidence,  p.  810. 

custody  of  jury  while  reaching,  see'  Custody  of  Jury, 
deliberations  of  jury  while  reaching,  see  Deliberations  of  Jury, 
direction  of,  see  Direction  of  Verdict.  ' 
'     entry  of  judgment  on,  nunc  pro  tunc,  p.  926. 
failure  to  find  upon  all  issues,  p.  81T." ' 
for  both  plaintiflT  and  defendant,  validity  of,  p.  818. 
form  of,  p.  741. 

as  to  interest  and  damages,  p.  S28c 

disregarding  technical  objections  to  '^suat  of;  pp.  803  et'seq. 
general  verdict  and  its  incidents,  see  chapter  xxvi.,  p.  8€K5  ei  seq". 
inconsistency  between   special   findings  awd  generial  verdict,  pp.   378, 

904. 
inducing  agreement  on,  p.  79^.  '    '  '  '■ 

in  similar  case,  reference  to,  in  argument,  p.  690. 
instructions  as  to  effect  of,  see  Tnstnw^t ions, 
judgment  on  special  finding  inconsistent*  with  general  terdii&t,  pp.  884, 

885.  ■'•..■••■  .      .     • 

misconduct  of  jury  rendering  void,  see  Mi'scondtKJt  of  Jury. 


1126  II7PJSX. 

VERDICT—  ( continued) . 

motion  for  nonsuit  after,  p.  937.  > 

necessity  for  exception  to,  p.  380. 

insufficiency  of  evidence  to  support,  p.  380. 

motion  to  set  aside,  p.  380. 

inconsistency  between  general  and  special,  p.  378. 
necessity  for  signing,  p.  807. 
number  of  jurors,  pp.  808,  846. 
•obedience  to.  instructions,  p.  813. 

on  former  trial,  permitting  jury  to  take  with  them  on  retiring,  p.  783. 
Qral  or  written,  p.  806. 

power  of  jury  over,  before  recording,  p.  909. 
quotient  verdict,  p.  844. 
recording  of,  see  Recording, 
reference  to,  in  judgment,  p.  919. 
responsiveness  to  issu^,  p.  BIO. 
right  of  court  to  disregard,  p.  812. 

right  to  general  verdict  where  special  questions,  are  answered,  p.  903. 
sealed  verdict,  see  Sealed  Verdict, 
netting  aside  transaction  for  usury  where  no  finding  of  usury  lias 

been  made,  p.  817., 
separate  verdicts  on  separate  defenses,  p.  736. 
setting  aside,  see  New  Trial;  Setting  ^side  Verdict, 
surplusage  in,  pp.  809,  828. 
unanimity  of  jurors,  p.  846. 

union  of  special  with  general  verdict,  pp.  884«  885. 
what  is  a  general  verdict,  p.  858. 
Amownt, 

allowing  excessive  damages,  p.  830.  , 
allowing  inadequi^te  damages,  p.  832. 

who  ijnay  complain  of,  p.  835. 
allowing  more  than  demanded,  p.  829. 
certainty  as  to,  p.  820. 
correction  by  court  by  reducing,  p.  853. 
improper  allowitnce  o£  interest,  p.  835.       ., 
quotient  verdict,  p.  844. 
stating  amount  of  recovery,*  p.  823. 

computing  interest^  p.  827. 
Rec^tion  of, 

;  generally,  pp.  835  et  seq.  ,         .    , 

absence  of  judge  at,  p.  524. 
delegation  of,  by  judge,  p.  837. 
polling  the  jury,  p.  839. 

when  request  to  poll  should  be  made,  p.  841. 

mode  ol  polling,  p.  841. 

right  and  consequence  of  dissent^  p.  842. 
presence  of  parl^QSi  p,  837.  ,       ,, 
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VERDICT— (con«*nt*cd).  ' 

when,  where  and  by  whom  recciiVed,  p.  836. 
Amendmmtof.  .  .       '/ 

generally,  pp.  848  et  seq.    •'    '      ' 
after  discharge  of  jury,  p.  852. 

4!ourts  substituting  its  verdict  for  that  6f  Jurors,  p.  861. 
against  joint  tort  feasors,  p.  861.  '' 

after  recording,  p.  909. 
argument  on  question  of,  p.  853. 
by  addition  ol  interest,  p.  827. 

exception  to^-, p.   863.,  ,; .  /    .- 

for  purpose  of  conforming  to  instructions,  p.  851. 
inadequacy,  correction  of,  p.  849. 

in  actions  fe>r  wtdngfut  ^teath,  pi.  834. '  '   ^     • 

of  sealed  verdict,  p.  855. 
power  of  court  to  correct,  p.  851. 
power  of  court  to  require  jury  to  correct,  p.  849. 
power  of  jury  to  correct,  p.  848. 
Subject  to  opinion  of  court, 
generally,  pp.  673  et  seq. 
contest  as  to  facts,  p.  674. 
determining  amount,  p.  675. 

effect  of  consent,  p.  675.  -  :  ,  .        )    .;  i    -  .  . 

questions  of  evidence,  p.  675. 
setting  aside,  p.  937. 
when  may  be  directed,  p.  673. 

VERIFICATION, 

affidavit  of,  as  evidence,  p.  416. 

judgment  on  pleadings  for  want  of,  pp.  117,  125. 

of  pleading,  adverse  party  offering  allegations  in,  p.  416* 

VERIFIED  PLEADING, 

in  ot^er  action,  use,  of,  as  evidence,  p.  421. 

VESTED  RIGHT, 

in  exemption  of  firexnen  from' jury  duty,  p:  84.  ' 

VICE  PRINCIPAL,  ' 

question  for  jury  as  to  doing  of  nondelegable  duties  b^,  p. 'd71.'    ' 

VIEW  BY  JURY, 

generally,  see  chapter,  xv.,  pp.  4^5  et  seq. 

generally,  p.  437. 

applic9.tion  for,  p.  442. 

discretion  pf  court,  p.  439. 

experiment 'on  ground,  p.  443. 

misconduct  of  party  during,  p.  788.  '   /       '' 

mode,  p.  443. 


f  . )  i 
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!  ."  -^       .5       '  '.   -        ■        .  I'.t 


VIEW  BY  JVBY— {continued). 

necessity  for  exception  to  ruUng.  p.  3,76. 

object,  p.  441. 

of  premises  outside  court  room,  p.  525.  ;. ,  , 

right  to,  p.  437.  ,    ,    .,  \  ,  ,     .    .,.•.. 

statutory jegjjlajipv,  9f„jp.  i%.      .        ^    ,^       •   ,,     .    .,, 

time  for,  p.  442. 

unauthorized  view,  pp.  443,  788,   790. 

vacating  order,  p.  442.  . .  .    ,      ^  » 

VIEWERS,  ^■'  '    "     '   '     '  ••   I  '   - 

admissibility  of  report  of,  to  impeach  witnes*,  p.  2fr^'  ' 

VOICE,  '  .,-/■....,,       ..  ,     ^ 

identification  by,  of  pantjbw  tp  tHB^j^Q^.(H«i|Vj#ra«k|io%.p,  $U* 

VOID  JUDGMENT,  .  ^  .  .        ! 

postponement  ot  action  to  enforce,' pi "2Q. 

VOIR  DIRE,  --     .  .;    '       '  '  ■    -.^ 

see  Impaneling  the  Jury. 
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VOLITION, 

question  for  jury  as  to,  p.  578. 

VOLUMINOUS   DOCUMENTS,  ...  " 

proof  of,  p.  466.  '     '  '  '      '" 

•  '■ 

VOLUNTARY  DESTRUCTION,  :  •         .      •    ,  . 

of  document,  secondary  evidence,  p.  464. 

VOLUNTARY  NONSUIT,  ;  • :  , ..  ,.  w       .  /       : 

generally,  p.  536.        '     .;:       •   \..  ;      •    ..  •    .^•\  • .  f,  [•«    •■'  . 
after  verdjutji  P*i  937.  •  •      ■•;'•.;•.<!, 

common-law  rule,  p.  536. 

compulsory  nonsuit,  see  Compulsory  Nonsuit.  * 
defeating  motion  for  honsuit, 'etcJ,'b*y  s^bialttiflgtd;  p.  d60r 
statutory  restrictions,  p.  536.  .    .     j;i    ,| 

where  defendant  d©qjai^s,,4%n^t^v^,^ejief,.,p„.$39v  ,  ,,.       .,  .,^ 

VULGAR  WORDS,  .  /  • . .  .  /   s 

W 


•  I 


I. ' 


WAIVER,  .  ,,._         ,,..  „,.:,.. 

by  consenting  to  introduction  of  improp^,  Jestins^M^,  {)..  342^^    ;, 

by  consent  to  verdict  subject  to  opinwif  of  ^}^^hy^'„?!^hiM:.  ... 
by  failure  to  except  to  evidenc^.pr  witnesseg,  p,  3T4.  " 

by  failure  to  object  to  incompetent  evidence,  p.  34\>. 


r  / 
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WAIVER— (oontintied).  y.       .   .,,  j;,.    m 

by  failure  to  renew  pbj^^tiofl,. to.  pyi^ewie^  j.  353,.    ... 
•by  insufficiency  of  objection  to  evidence,  p.  34|6.  , 
by  introducing  incomi^^nt,  kjn^  pi  eyid^jijicf?,,  p.  339^.. 
by  withdrawing  answer  ap^j  dfinu^TAifg  to  ^p/t}^t>juig^  Aft^,  r.(^i;89Jl  to 

postpone,  p.  39. 
of  denial  of  motion  to  dismiss,  p.  120.  .'.^  >  »'.  'ih.  <^ 

of  disqualification  of  j«i»(^,;pp^  86s  •9^' 90; !  •     .      :> 

of  exception  to  overruling  of  challenge  to  juror  iox  f^aus9.  p..XQl, 
of  erroneous  discharge  of  juror  against  pity's  consent,  Dj.  110, 
6f  error  in  denying  motion  for  judgment  for  insufficiency  of  answer, 
p.  127.  '  .  J .  ,  /  • .  // 

.«f{jenfo^idk  g<lfllii<gif)<w<ipomwiiefl^,  p.  /W:    :   ,    :.    :  ,  ■  .  I  .     . 

of  error  in  refusing  to  strike  out  pleadings,  pp.  137  et  seq. 
of  excessive  award  in  verdict,  p.  829.  •  -  '       i  /.  - ' 

of  inconsistency  between  cbiintdi  p.  r33^.        '  /    .   '   '   '    ^     "  • 

of  indefiniteness  and  uncertainty  of  pleading,  p.  139.  ..rp.  .   ,. 

of  juror's  misconduct,  p.  788.         ,    .         . 
of  jury's  presence  at  opening  of  sealed  verdict,  p.  8551 
of  motion  for  nonsuit  or  direction  of  verdict,  p.  655.     '■"'''>  m'  >)'.:  i  /.  // 
of  motion  to  disniiaft  or  tor  wwnt  ofr  piesMifluigs,  p.  9:(k4r.  h>     t' 
of  motion  to  strike  out  imprc^per  m^tt^r  i;i  jpleftdingj,  p,  135. 
of  objection  for  refusing  coniinuance,  p.  23, ,  .         l. 

of  objectipn  that  amount  recoveried  exceeds  demand,  pi  9^33. 
of  objection  that  communication  is  privileged,  p. '3^4.  ' 
of  objection  to  communications  between  judge  and  jiiryi  p.  S34J  '      ' 
of  objection  to  evidence,  p.  353.  ,    .    .  '.  r  v  i« 

of  objection  to  physical  examination,  p.  430. ^        "  '  "*' 

of  objection  to  sufficiency  of  complaint,  p.  116.  /  *•  ;, 

of  privilege  of  witness,  p.,  20^.  ..•.'....  ,,, 

binding  eflFect  of,  on  subsequent  trial,  p.  206. 

'  previous  disclosure  as,  p.  206.  1'  t'.:/.  ;  '/ 

of  reception  of  verdict  by  other  thiati  elerk,  p-.  625.''     '  ■  .  •-   .' 

of  refusal  to  postpone,  p.  66.  .  .        , 

.  of  ^ifld3i-J^  QOHtifluj^Pi?e  on ;gr9und..o<  surprise,  p.  ^^^^^^    , 
of  right  to  general  verdict,  p.  903. 

of  right  to  have  evidence  struck  out,  p.  403.,  I  •     •':!  //'     .«    i  i;   I'.t  // 
of  right  to  inspect  paper  used  to  refresh  recollection,  pi  2&IL,    ?  •>^-. 
of  right  to  move  for  judgment  for  insufficiency,  e^i  ^i^w^r^  p.,  1^7.,        , . 
of  right  to  obj^t  to.  i^cprnpetent  evidence,  p.  .340. 
of  right  to  open  and  close,  p.  161. 

of  right  to  poll  jury,  p.  839.  •  "■  .  /  -  -       /•  •  •  A  ;•  :;  // 

of  right  to  reply  to  opening  argument,  ]^.  ^7«S.  •     '  »    ....   tn.j 

question  for  jury  as  to,  p.  578.  ».;    ,  .j  ^  J/i/;?  .    •  l^.fi ;/ 

WALKS,  '^-^     •"*      •!       ■   •— •     ti-  .;••>  '1.      .>'..••..  :i 

question  for  jury  M  to  negligence  as  to,  see  Quftf^ifC^Scq^FsHft.  i^^?^ 
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WANT  OP  PREPARATION, 

of  counsel,  as  ground  for  postponement,  p.  24. 

affidavit  of,  p.  49; 
of  party  as  ground  foi'  postponement,  p.  23. 
' ''  US  grbiind'  for  ^withdrawing  juror,  p.  5^3. 

WAREHOUSEMEN^ 

question  for  jury  as  to  negligence  of,  p.  634. 

WAREHOUSE?  RECEIPT, 

parol  evidence  as  to,  p.  5(H. 

WARNING, 

to  servant,  question  for  jury  as  to  necessity  and  BUlRcieaiicy;  pt 

WARRANTY, 

question  for  jury  as  to  breach  of,  p.  584. 

WASTE,  •  :.  > 

view  by  jury  in  action  of,  p.  438. 


..ti 


WATERCOURSE,  .        . 

question  for  jiiry  as  to  wliether  waters  are,  p.  574. 

WATERS,  QUESTIONS  tOR  JURY  AS  TO, 
ability  tp.  use,  as  public  highway,  p.  574. 
compensation  for  pollution  of,  p.  555. 
nature  of  waterway,  p.  574. 
negligence  as  to,  p.  620. 

reasonableness  of  use  of,  p.  560. 

•    •*;         ■  •      '  ' 

WAY, 

question  for  jury  as  to  character  of,  p.  574. 

■        >  • 

WEALTH, 

comments  on,  in.argu^nent,  p.  Q85.  ^        , 

WEAPONS,  '    '     ' 

impeaching  witness  by  proof  of  acquittal  of  charge  of  cahrying,  p.  201. 

WEIGHT  OF  EVIDENCE,  :  , 

see  Evidence^'  .''•*; 

WELL-PLEADEB  TACTS, 

admitted  on  motion  for  judgment  on  pleadings^  p.  118.  ' 

WHOLE  CONVERSATION, 

putting  in  evidence,  g.,  47jJ.     .,,.,.     ..  , 

WHOLE  CORRESPONDENCE,  ^        i      ' 

introduction  of,  in  evidence,  pp.  337,  408.  .   . 

Whole  DOcuMEiw,  •    '     ^  --  v     iv^  r>  ;•. 

necessity  for  introducing  in  evidence,  p.  335.  ' 


'  l>  •  J 
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WIPE,  '"■      ^       '   '        ''•'•" 

right  to  exclude  plaintiif*s  wife,  p.  6. 

■'..•■•.:....!  ■       ,      .  -  ■     '    ■•■    .•..    ■  '      '. 

WILLS,  n  •  . 

clerk's  duty  in  recording  verdict  estfiblishingv  9^  ^09. 
cross-examination  of  subscribing  witness;,  p*  24*7^-  •;  •  ■ 
election,  question  for  jury-as  tp,.  pp.  678^  679,  &80.      t    .      .      •!> 
excltislon  of  proponent  during  trial,  p.  200.: 
impea<;hment  of  subscribing,  witness  to,  p.  i309.       - 
limiting  number  of  witnes|8e8  as  to  testator's  mental  eondition,ip*  202. 
nuncupative,  exclusion  of  witness  ii^  sait  to  e8tablisky>p».'199u  •<  , 
right  to  open  and  close  in  contest  of,  p.  .144<  ^  ;;      .  j 

time  of  erasure,  question  for  jury  as  to;  p.i.585«   ' 
undue  influence,  question  for  juiEjs  as  to,  p;<  ft77*  •    •>  ■ 

Testamentary  capacity,  •.    i.  •  . 

/:  }  eixhibitlpii  «C  testater'S  photograph  on  issue  ol^  p.;  435. 
hypothetical  question  as  to  mental  capacity,  p.  222..  .      } 
impeachment  of  witness  as  to  mental  .oai^ci<^,  pp.  272^  27fi« 
opinion  evidence  as  to,  p.  502.  ?•.!., 

WITHDRAWAL, 

necessity  for  charge  on  issue  withdrawn,  p.  730. 
of  admission  after  obtaining  right  to  open  and  close,  p.  1^7. 
of  approval  of  juror, '  p.  104/ 
of  case  from  jury,  see  Taking  Case  from  Jury. 
'■  of  rfefehse,  etideuce  i'n  rebuttal,  p.  176.  ' 

of  evidence,  p.  401. 

eVWfenideirijuribus  to  excepting' party,  p. '461. 
from  jury,  p.  673.  ' 

withdrawal  of  own  evidence  favor  able  io  adversary,  p.  401: 
of  evidence  received  withdit  ©Injection  or'  e^xception,  pr.  405. 
of  evidence  after  admission  over  objectioh;  p.  406.  '  •  '  ' 

of  evidence  where  part  is  admissible,  p.  407.      . 
of  improper  remarks  by  counsel,  p.  604.  •    •'« '"  '• 

of  motion -tOj  diemifis  ior'laek  of  jurisdietlon  of 'parties,  p.  ll'6i  " 
of  question  before  answer,  p.i  341^   .     .  •..,;•  i;    . 

of  special  questions,  pp.  899,  901.  ■  '.     '>>' 

Of  juror,  ^;,'t    ,,     ,..'■■.■,  .    .    , ,.   .;..-.    .•..'.• 

as  distinguished  from  nonsuit^  p.  1046.  ■    .        >   . ...      .  ' 

costs,  p.  647.  .  1  '    .  .    .  : '  r  ! ) 

defeating  motion  for  nQ|is\^it  ,hy,  p...^6Q.   ,.  ,;:  •  . '  <  • 

effect  of  withdrawal,  continuance,- , or  noq^uilbi  p.^54(5*'    •<■  .    ■  ..t 
grounds  and  necessity,  p.  543. 

power  and(.di6cre^ip^  of  coi)|'t,,p.  542.  '.■..•:..- 

where  relief  against  stipujation.  sought,  p.^  509.  ..;•.,   .«.    .;..,.,• 

WITNESSES,  ■  '  '■  '    •■''       '"' 

absence  of,  as  ground  foir  podtponemeht,  see  lAb^^ce  of  Witn«M"  ''' 


WITNESSES— (cowfinMecf) . 

answer  of,  p.  227.  ....  .     i  .   .       .     . 

as  to  testimony  of  other  witness  on  former  hearing,  p.  228. 

from  recollection,  p.   228. 

argumentative  jpiawer,  p.  42®. 

responsiveness  Ot,  p^  228.  ••  » 

striking  out  irresponsive  answer,  p.  ^28. 

attack  upon  credibility  out  of  qouri  in  pvesence  ol  jurymen,  pi  m% 
calling  for  disclosure  of  eividenee  before  swearing,  p.  332. 
:  'Icommentstby  'counsel  on  lailuv*  to  call,  p.  881. 
comjdielit8[b.y=  trial  judge  on,  p.  527. 
contradiction  of,  see  IxAptaohnient  of 'Witnesses.  i 

corroboration  of,  se©  Gorroboradiion*  .    ■  .  :  « 

cross-examination  of,  see  Cross^xaattinatioft."  ..  •  j-   - 

deaf  mutes,  mode  of  giving  testimony,  p.  259.  m   ,     •      . 

discharging  juxior  ;oik  statanent  ihftt  .he>  diid  not  tteliieV#  ilttvtemsiit  of, 
p.  113..  -  ..  .. 

examinlBiiKioii  of ,  sefe  £kaiiiaBa1iiolu 

exclusion  of,  p.  198.  ;      •  -'    ■  •  »   t 

excusing,  as  jurors,  p.  107.  : , 

expert  witness,  see  Expert  Witness.  .       .       • 

fees  of,  ,p..  213.  " 

necessity  for  tendering  to  obtain-  po8tpQneme,Qt,  jp.  4^, 
form  of  questions  generally,  Jf.  214.^ 

general  questions  touching  a  cause  .aBd^  thfi  various,  issues  thoi^eof, 
p.  215.  .     .  .... 

compound  questjfjn  part  ofi^  pi  whjicl^.  ift  pr^^,  p,,  ^$*, 

argumentative  questions,  p.  215.  .,..■. 

ass^n^ng  fapts  not,  proved,  p*  .219* 

-callipg.for  expert  wi,tness,  p.  21,^^      .               .     ..:.:•/      .« 
hypothetical  que^tio?),,  lnjji^gth  -of,  p.,  ;2^.,,;;  ,  :  ;        ?  . 

based  on  opiniQa.  of.  oth^E  ex^rt,  p.  2^1»     ..,'>•..       . 
impeachment  of,  see  Impeachm^ni^.  !  •        ..  u    ,    .    .  .  "i  '  • 

impi^per  fo»dlwt.^f,i  as  ground;  for  witjiidnawing' jiureo,  pi '6484 
instructions  on  omission  to  call,  p.  7.59k 

interpreter,  see  Interpreter.  i  :•/{    -  ii.  -^         . 

interrogating  own  witness  to  discover  conditional,  p.  493.  ^    v   .  to 

leading  questions,  see  Leading  Qiie^tidtM;  ">'    t-  *  '      ' 

limiting  number  of,  p.  201.  .^     .^.  .-  r- 

court's  power  to  limit  nulnber  of,  p.  8."     '    •      '    " 

necessity  i^ '^xf»p(iioti,f.  872. ' 

time  for  exceptions  to,  p.  382.      '         '1  "   '  '"'     ■    ""  - 

misleading  of  party  by,  as  groutid  lbr'iJ6stp<hiement,  p.  25'/       "    "* 
mode  of  administering  oatti '  or  kflSrinitibii,  ^p.'  Itf2t    '' '' 
necessity  for  exception  stating  name  of,  p.  390.  -•       -  .*.'  ;  i  /./ 

ordeijj^ot  j^iQ^nun^wn  of,..Bee  Qr.(ier..q£  Pj^^,.M. .  ..  -    .    ..,  .    - 


it^Dfci.  ii^^ 


V'   t' 


M     t   ,• 


.»I 


WITNESSES— (coneinwe«i).  ,     .    . 

permitting  recall  of^  iqmuediateljr  after  copsultation  with  counsel,  p. 
196.         '^''■"''     *        ■    '  ■"     "     .        •.••.... 

postponement  for  absence  of,  see  Postponement. 

privilege  of,  see  Privilege  of  Witness.  ,  Jf\'tyr 

proof  of  tampering  with,  p.  612.  .,      ..',.{,,« 

protection  of,  against  attacks  of  counsel,  p.  195. 

presumption  from  failure  to  call,  p.  449.  .     i  - .    ,  /      .  • ; ;  ^  • 

question  for  court  as  to  competency  of,  p.,  35^-  < 

interest  disqualifying,  p.  355. 

of  expert  witness,  p.  356.  .  -   '        i  •    / " 

recalling-^,  diacr^JtitJH- fti4=  W  aflo^ri-rig,  p.  iWr" 
recross-examination,  p.  259. 

disc^retion  as  to  allowing,  p.  259.  ' ' " 

re-examination  of,  see  Re-examiriatidn.  ' ''^ 

refreshing  recollection  of,  see  Refreshing  Recollection. 

reproof  by  court  of  wanton  attack  on,  p.  2. 

right  to  confT<)fit,  pp.  ^^,  240. , 

rjlg^t^jdeiaji^ate.^^rticular.  witnesses  by  nanie.in  insiructiousi  pp 

762,'  763..  .,       \       '". 
right  to  exclude  w^tne^s.  who  is  a  party,  p.  5. 
showing  inability  to  ^ve  present,  p.  475.     . 
separation  of,  p.  480.         .        ,,         . 
sick,  taking  testimony  of,  outside  court  room,  p.  525. 
subscribing  witness  as,  p.  509. 

sufficiency  of  objection  to  evidence  of  transaction  of  deceased  *]|)erbtin, 
p.  347.  •  •    •    ^  •  .  ...... 

treating  of  jurors  by,  p.  788.    • 

uncontradicted,  question  for  the  jury,  p.  W8.' '       •  >:  <  -  .!  '  i  M    ' 

unsworn,  identification  of,  by  other  witness,  p.  425'.  ■        ..   t,  •; 
Competency. 

as  question  for  court,  p.  550.  -   '     •  .  -   «    ;>    '/  {     [[^i  /; 

burden  of  proof,  p.  471.         ^'"    q^  .•  :    ■  i       .      \..-r     ..    .        ••    m  .'.. 

attesting  witness  incompetent  by  marriage,  p.  511. 

comments  by  ca^fertV  on  Mia»  or  inim^st  of,,  p.  ^jSO.    .  '  •  ^        ,  r :    o  v; 

effect  on,  of  disobedience  of  order  excluding  witneeees,  pp,  200^  480' 

examination  to  test,  p.  190.  /,  .; 

expert  witness,  see  Expert  Witness. 

judges  and  justices  of  the  peace,  p.  494.  ,,-.  ,    '  ••' 

offer  of  evidence  showing,  p.  326.  i-v  -.  j.,  ^ 

passing  on,  necessity  for  exception,  p.  374.  ? :;    ,-    -, -  .  m   "«^ ' 

striking  out  evidence  on  discovery  of  incompetenfiy^p^l9i^   ,., .,  ^^.^ 

who  is  an  interested  witnef|£|^.r^6^i,r    ...  ;  ,..      ,     .   ,  .^.^    ,     , 
Credibility. 

as  question  of  law  or  fact,  p.  561.  ,     i.;  .-,  ."       r-     rr,  .. 

comments  by  judge  on,  p.  527.  .,    ..    .      >.    ,    .  - 

consideration  of,  by  jury  in  deliberations,  ^.  ^87, 


:    / 


1134  IKPEX^ 

WITNESSES— (oon^iniicd) . 

cross-examination  to  test,  pp.  192,  260. 
impeachment  of,  see  Impeachment  of  Witnesieib 
instructions  as  to,  see  Instructions. 

WOMEN, 

as  members  of  jury,  77. 

WORDS  AND  PHRASES, 

judicial  notice  of,  p.  495»  .,    *        . 

WORK  AND  LABOR, 

postponement  for  absevice  of  witnjesB  in  action  for,  p.  48.    . 

WORKMEN'S  COMPENSATION  ACT, 

meaning  of  serious  and  wilful  misconduct  as  question  for  court  or 
jury,  p.  636. 

WRIT, 

permitting  jury  to  take  with  them  on  retiring,  p.  782. 

best  and  secondary  evidence  of,  see  Best  and  Secondary  Evidence. 

beyond  jurisdiction,  secondary  evidence  of,  p.  461. 

instruction  as  to  construction  and  effect  of,  p.  768. 

question  for  jury  as  to  genuineness  of,  p.  582, 

requiring  charge  to  be  in,  see  Instructions. 


WRITTEN  ANSWERS, 

deaf  mutes,  giving  evidence  by,  p.  269. 

WRITTEN  INSTRUCTIONS, 

see  Instructions*  ... 

WRITTEN  QUESTIONS, 

deaf  mutes  giving  answers  to,  p.  259. 


I  ■ 


'(•  ' 


WRITTEN  STATEMENTS  TO  IMPEACH  WITNESS. 
generally,  p.  276. 
depositions  or  affidavits,  p.  277. 
former  testimony,  p.  278. 
letters,  p.  276.    . 
pleadings,  p.  278. 
report  of  viewers,  p.  276. 
tax  returns,  p:  276.^ 
necessity  for  laying  found&tieta,'p.  266; 

WRITTEN  VERDICT, 

necessity  for  writing,  jp.  806. 
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WRONGDOING, 

impeachment  of  witness  by  proof  of  specific  acts  of,  p.  292. 

WRONGFUL  DEATH, 

inadequate  damages,  p.  834. 

WRONG  SIDE  OF  ROAD, 

question  for  jury  as  to  negligence  in  driving  on,  p.  605. 


X-RAY  PHOTOGRAPHS, 
admissibility  of,  p.  518. 
foundation  for,  p.  518. 
discretion  as  to,  p.  518. 


Y. 


YELLOWS, 

question  for  jury  as  to  sufficiency  of  term  to  define  disease,  p.  587. 

YOUTH, 

of  witness,  as  ground  loi  not  permitting  indecent  questions,  p.  196. 
of  witness^  as  ground  for  permitting  leading  questions,  p.  225. 
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